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(A) Of the Original and ſeveral Kinds of Mortgages. 


(B) What ſhall be deemed a Mortgage, or an Eſtate 
redeemable. 
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p) Of the legal Performance of the Condition. 
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Hall be paid. | 


2. To whom the Mortgage Money ſhall be paid. 


3- Of the Precedency and Right of Redemption, where 
there are ſeveral Mortgagees or Incumbrancers: And 


herein of their Remedies agaiuſt each other, as well as 
againſt the Mortgagor. 


4. How far the Purchaſing in a precedent Mortgage or In- 
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to a Precedency of Redemption, 
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(A) Of the Original and ſeveral Kinds of Mortgages. to 
| e U 

HE notion of mortgaging and redemption feems to be of pledg 


Fewiſh extraction, and from the Fezos derived to the had þ 
Greeks and Romans the plan of the Moſaic law conſtitutes, a In 


juſt and equal agrarian, that the lands may continue in the ſame * 
tribes and families, and the people might not be diverted by any - 
exotick aCts and inventions from the exercife of agriculture, in — 
which innocent employment they were to be continually educated ; A 
and therefore whoever were compelled by want to ſell, could tranf. * a 
fer no eſtate in the lands farther, than to the next general jubilee, — 
which returned once in fifty years; wherefore they computed till the _u 
Jubilee, and according to the diſtance from thence, ſuch was the XY 
intereſt that could be transferred to the buyer. But the vendor had *. 
power at any time to redeem, paying the value of the lands to the . * 
jubilee. But though he did not redeem at the year of jubilee, +.agh 
yet the lands then came back again free to the vendor and his heirs, van * 
But our notion of mortgaging and redemption ſeems to have — 
come more immediately from the civil law, and therefore it will be 3 
neceſſary herein to conſider the diſtinctions in that law between WF ; * 
pledges and things hypothecated. 7 
The pignus or pledge was, when any thing was obliged for . 6 
money lent, and the poſſeſſion paſſed to the creditor. 3 f 
The hyperheca was, when the thing was obliged for money lent, P "= | 
and the poſſeſſion remained with the debtor. Now in caſe of . 
goods pignorated, the creditor was obliged to the ſame diligence BF 1 8 
in keeping them, as he uſed about his own; ſo that if the goods WF. . * 
were loſt by the negligence of the creditor, an action Jay as for a WF; 1 
depoſit; for the property being transferred to the creditor for a WW. th ; 
particular purpoſe, he was to keep them as his own. bafar 25 
If the debtor did not redeem the thing pledged, the creditor was C K e. 
to forecloſe the redemption of the debtor; and if the money was 3 
not paid, the creditor had his afio pignoritia, or Hpoilecaria, n 
which, when he had purſued, and obtained ſentence thereon, he . 2 4 
might ſell the pledge as his own property. © But there was this The FA 
difference between the adi pignoritia and hypothecaria; that the nutte! 8 
actio pignoritia was only on the perſon of the debtor to forecloſe . oo fe 
him, becauſe the pignus was already in the poſſeſſion of the cre- edge - 
ditor; but the adio hypothecaria was tam in rem, quam in perſonan,, * im f 
and was given ad pignus proſeguemdum contra quemcungue poſſeſoren ; . nledoe 
| becauſe herein the creditor had not the poſſeſſion of the pledge, Wl ©: bor 
but it remained to the debtor. Until ſentence was obtained in Bi ar I 
theſe actions, the creditor could not obtain the property of the Ff Of 
pledge; and if the money was paid before ſentence, the pledge = * 
was ſubject to redemption; and where the ſame thing was pledg- ufor, or 
ed to ſeveral, thoſe were ſaid to be petiores in pignore to whom tc oy 13 
things were firſt hypothecated. | ane i 
If the money was tendered or paid to the creditor, the contract Muanced b 


Mortgage. 4 
back, as 2 thing lent. This ſeems to have introduced the no- 
tion among us of the debtor's right to redemption. And with them 
* the uſucaption, or the right of preſcription, did not extinguiſh the 
pledge, unleſs a ſtranger had held it for thirty years, or the debtor 
« had held it ſor forty years. 


he In the feudal law the rule was, Feudalia, invite domino, aut ag- Corvin. 
. utis, non recte ſubjiciuntur hypothece, quamvis fruftus poſſe efſe, res- 208. 
Py tun g. And the reaſon of this rule was, becauſe the feud was 

ny f]led with a tenant from the lord's original bounty, on whom he 

<p depended for his perſonal ſervice in war and peace; and there- 

4: fore the feudiary could not obtrude a tenant on him without his 


leave, who might be leſs capable of thoſe ſervices; and as the 


= tenant could not originally alien without licence, ſo he could not 
mortgage. 5 : 7 
W But, when a licence of alienation was given about the time of 
a 


H. z., and it became a maxim in law, that the purity of a fee» 
imple imported a power of diſpoſing of it as the owner pleaſed ; 
there were two ways of mortgaging lands introduced, which 
Litleton diſtinguiſhes by the names of vadium vivum and vadium 
mriuum, 

The vadium vivum is, where a man borrows 100 J. of another, Co.Lit.20g; 
"nd makes an eſtate of lands to him, till he hath received the ſaid — Mad. 
ſum of the iſſues and profits of the lands; and it is called vadium — 
rum, becauſe neither the money nor the land dieth; for the lands 
we conſtantly paying off the money, and the lands are not left as 
: dead pledge, in caſe the money be not paid. This ſeems to 
lave been the ancient way of pledging lands; for they held, that 
lands could not be hypothecated; and therefore they uſed to ſub- 
ect the uſufrufus, which continued originally during the life of 
the fcudiary; but when there was a free liberty given of aliena- 
tion, then the feudiary could pledge the gſifructus of the land at 
pleaſure, But becauſe, in this way of pledging, the lender received 
bs money by degrees, and in ſmall parcels, which was very 


por roubleſome z and thoſe that put money to uſury, are generally 
l be ling to receive the whole in a groſs ſum; therefore this way 
is i. pledging is now out of uſe. 


The vadium mortuum is ſo called by Littleton,” becauſe it is Lit. & 332. 
doubtful, whether the feoffor will pay the money at the day limited e. Lit. 203. 
T not; and if he do not pay, then the land, which is but in 


þ e edge upon condition, for the payment of the money, is taken 
ſeren, om him for ever, and ſo dead to him; and if he do pay it, then 
ledge, ie pledge is dead to the tenant of the land. 
, od in Of theſe mortgages there are again two ſorts z 1, Of the free- Mad. 418, 
of the ud and inheritance z and 2d/y, Of terms for years. | 319. 
ledge Of the freehold and inheritance ; and here the ancient way 
Vledg to make a charter of feoffment, on condition, that if the 


* che atfor, or his heirs, paid the ſum to the feoffee, or his heirs, he 

ould re-enter and re- poſſeſs; and ſometimes the condition was 
ontralt ned in the charter of feoffment, and ſometimes it was de- 
| wanced by another charter, as may be ſeen in the old forms. 


back 3 2 Fot 
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co. Ut. For as a man might annex a condition to his ſeoffment, for euj 
126, 227- oft dare, ejus eff diſponere, ſo he might annex a condinon by anot 


deed, bearing date and executed at the ſame time; for, being exe. i 
cured at the ſame time, it is really but one and the ſame di 6d 
tion, gue incontinenti fiunt ineſſe videntur. A defeazance or con- m 
dition annexed indeed after the feoffment executed comes too late, T 
becauſe the livery coram paribus atteſting the infeudation, in which 
there is no condition, the tenant muſt hold the land according to babe 
the tenure of the inveſtiture: but rents, annuities, or warranties, _—_—_ 
| that are things executory, may be defeated by defeazances made mo 
| at the time of their creation, or any time after; becauſe there is 
| not any neceſſity of the notoriety of livery to make an inveſtiture; " 
j and therefore, being created by deed only, they may be defeated 4 
or deſtroyed by deed alone. * be 
N Co. Lit. Theſe ſorts of conveyances were ſubject to theſe inconvenien- -6a4 
221, 222. cies; that if the money were not paid at the day, ſo that the eſtate OW 
i became abſolute, the eſtate was thenceforth ſubjeCt to the dower = 
l of the feoffee, and all other his real charges and incumbrances; <4 
| for though if the feoffor performed the condition, then he might * 
re-enter, and re-poſſeſs himſelf in his former eſtate, and, conſe- — 
quently, was in above all the charges and incumbrances of the ary 
feoffec; yet, if he did not literally perform the condition, by 3 
payment of the money at the day, then, the eſtate was legally ſub- ey 
Jed to the charges and incumbrances of the feoffee, though the - £ 
money were afterwards paid, and the eflate. re-conveyed to the va 
feoffor. 
Hard. 465. But the courts of equity, as they grew in power, have ſet th 9 — 
matter right, and have maintained the right of redemption, not A 3 
only againſt tenant in dower, and the perſons who come in = l 
under the feoffee, but even againſt the tenant by the eourteſy, and 0 
lord by eſcheat, that are in the p, becauſe the payment of the — 
money doth, in the conſideration of equity, put the feoffor ! . 1 
fatu quo, ſince the lands were originally only a pledge for de 1 
money lent. *Q to 
As to mortgages by way of creating terms, this was formerly . 
way of demiſe and re-demiſe. As for example; A. borrowe bs 
money of B., thereupon A. would demiſe the land to B. for wt 0 
term of 500, Oc. years abſolutely, with common covenants a g int 


incumbrances, and for farther aſſurance, and then B. would ti 
day after re-demiſe to A. for 499 years, with condition, to be va 
on non-payment of the money at the day to come: this manner (B) \ 
mortgaging came in after the 21 H. 8. c. 15. for falſifying rect 

veries, when there was a fixed intereſt ſettled in terms for years 
and was eſteemed beſt for the mortgagor, to avoid all manner 
pretenſion from the incumbrances and dower of the feoffec 

mortgage; and was reputed beſt for the mortgagee, to avoid! 


LR 
H con 


wardſhip and feudal duties of the tenure, and was only 1ncont . 
nient in this; that if the ſecond deed were loſt, there appeared tarties | 
be an abſolute term in the mortgagee. Jn 
. . EY ze of dals an 

But the common method now is this, viz. by a demiſe of u ive it 
land for a term, under a condition to be void on the paymen un A,, 
©, 8 , lll red 
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Mortgage. $ 
the mortgage-money and intereſt ; and a covenant is inſerted at 
the end of ſuch deeds, that, till the default ſhall be made in the 
payment of the money, the mortgagor ſhall receive the rents, ifſues, 
and profits, without account. h . 
This has been ruled to create a tenancy at will (a) to the mort- Raym. 147. 
eagee; but if the mortgagor dies, the tenancy at will is deter- [(-) The 


mined, till there is a receipt of intereſt from the heir, which ſeems ;,* only fl 
to make him alſo tenant at will to the mortgagee. © Se a 
will to the 


mortgagor : his legal intereſt is inferior to that of a ſtrict tenant at bill. Dougl. 22. 282-3.] 


But now the laſt and beſt improvement of mortgages ſeems to 
be, that in the mortgage deed of a term for years, or the aſſignment 
thereof, the mortgagor ſhall covenant for himſelf and his heirs, 
that, if default be made in the payment of the money at the day, 
then he and his heirs will, at the coſts of the mortgagee and his 
heirs, convey the freehold and inheritance of the mortgaged lands 
to the mortgagee and his heirs, or to ſuch perſon or perſons (ta 
prevent merger of the term) as he or they ſhall direct or appoint ; 
for the reverſion, after a term of 50 or 100 years, being little 
worth, and yet the mortgagee, for want thereof, continuing but a 
termor, and ſubject to forfeiture, &c. and not capable of the 
privileges of a freeholder; therefore, where the mortgagor can- 
not redeem the land, it is but reaſonable the mortgagee ſhould 
hare the whole intereſt and inheritance of it, to diſpoſe of as ab- 
lolute owner. f 6 

(Great inconvenience having been ſuffered by mortgagees, from 1 Pow, 
the difficulty and delay attending bills to forecloſe, a mode of Mortg. 12, 
contracting has been invented, by which the mortgagor may, after 
a given time, procure his principal and intereſt, by a ſale of the 
mortgaged eſtates, without being under the necellity of applying 
to a court of equity. 'This is done by taking a conveyance of the 
lee to truſtees in truſt for the mortgagee for a term of years ſub. 
ject to redemption, with remainder to the truſtees in truſt, in de- 
fault of payment at the time ſtipulated, to fell the eſtate, and to 
apply the purchaſe-money, after defraying the expences incurred 
in diſcharging the truſt, in payment of the mortgage-money, 
and intereſt, and then to pay over the reſidue to the mortgagor.] . 


(B) What ſhall be deemed a Mortgage, or an Eſtate 
redeemable. 


FER EIN we may obſerve in general, that whatever clauſes or Vern. 183. 
--* covenants there are in a conveyance, though they ſeem to _ F cat 
import an abſolute diſpoſition or conditional purchaſe; yet, if, Chan. 959 | 
upon the whole, it appears to have been the intention of the 
parties, that ſuch conveyance ſhould only be a mortgage, or 
10 an 8 redeemable, a court of equity will always con- 
ue it ſo. | 
As, where the condition of a mortgage is, that the mortgagor Vern. 33. 


Kall redeem during his life, or that the mortgagor and the heirs 1 


1 Portgage. 


149. S. C. of his body ſhall redeem, yet equity will admit the general heir of Thu 
Howard y. ſuch mortgagor to a redemption ; becauſe this can be no purchaſ by 
Harris, . . P ale, J 
| ſince there is a clauſe of redemption ; and when the land was with 
originally only a pledge for money, if the principal and intereſt be row. 
offered, the land is free; and it would be very hard, that it ſhould B. f 
be in the power of the ſcrivener, or griping uſurer, by ſuch im- with 
ertinent reſtrictions, to elude the juſtice of the court. land 
5 Vern. 488. If A. mortgage lands to B. worth 15 J. per annum, for ſecurin mort 
{| Wing, 200 4 and at the ſame time B. enter into a bond conditioned, acco 
| that if the 200 J. and intereſt is not paid within a year, then he to levie 
| pay to A., his executors or adminiſtrators, the further ſum of 581, mon! 
jl in full for the purchaſe of the premiſes, c., and A. die within the e 
f the year, and the 200 J. with intereſt not being paid at the day, alſo 1 
i the heir of B. pay the 78/, the next day after the mortgage is cepti 
forfeited to the adminiſtrator of A., yet A.'s heir may redeem, tion 
[i paying the 200 J. and likewiſe the 784. that was paid the ad- eſtate 
li miniſtrator. lute 
22 34. 80, where A. for 550 J. made an abſolute aſſignment of 2 eltats 
If 5 Bal. church leaſe for three lives to B., and B. by writing under his time, 
li hand agreed, that if A. paid 6007. at the end of the year, B. after 
0 would re-convey; B. died, leaving C. his ſon and heir; two of free | 
| the lives died, and the leaſe was twice renewed by C. and his fa- a tru 
ll ther: though it was near twenty years fince the conveyance was to ſel 
U made, yet the Maſter of the Rolls decreed a redemption on pay- from 
j ment of the 5 50 J. and the two fines, laid, 
It aVern. 320. A, lends money to B. to carry on certain buildings, and takes a it abl 
2 „mortgage from him to ſecure 1600 J. with intereſt; and, by an- the e 
I EM” other deed executed at the ſame time, takes a covenant from B. Was, 
{ that he ſhould convey to him, if he thought fit, ground-rents to not F 
i the value of 1600 J. at the rate of twenty years purchaſe ; and, deem 
| on a bill brought to redeem, the Maſter of the Rolls decreed a thoug 
| redemption on payment of principal, intereſt, and coſts, without gage 
| regard to that agreement, but ſet aſide the ſame as unconſcion- for t. 
ly able; for a man ſhall not have intereſt for his money and a col- migh 
j lateral advantage beſides for the loan of it, or clog the redemp- that 
| tion with any bye agreement. defea 
| 4Y Bowen v. [ Again, where the plaintiff being ſeiſed in fee of the lands in | free f 
4 ny wee queſtion worth 200 J. per annum, mortgaged the ſame in 1637, to ing tl 
lh 222. the defendant's father for 250 J. and agreed and alſo ſealed a deed paym 
1 13 Car. 2. for the abſolute ſale thereof, if the money were not paid at the ject t 
1 end of ſeven years; a redemption was decreed, notwithſtanding; that 
il for the defendant's father, having exhibited a bill againſt the plain- taking 
" tiff for the land or the money, made it evident that it was only a the tr 
þ mortgage originally, and being ſo at firſt, the ſubſequent agree ſtreny 
ment could not alter it. | | * con 
And although a mortgagee have a power to mortgage or to fel of rec 
the lands mortgaged abſolutely, in caſe of failure of payment at It 
given time, a court of equity will, nevertheleſs, confider any con- ſet uf 
veyance by him to be ſubject to redemption, if it be evident from Veyan 
the res yay fy that the vendee did not depend upon the power; © — 
er 
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Thus, 2 conveyance of lands was made, by leaſe and releaſe, 
by 4. to B, and his heirs, and by a defeazance bearing date 
with the releaſe, it was agreed that if A. repaid 1000/7. Wc, bor- 
rowed of B., within a year from the date of the indenture, then 
Z. ſhould re-convey to him; but if he failed to pay the money 
within the year, then B. ſhould mortgage, or abſolutely ſell the 
lands, free from redemption, and out of the money raiſed by ſuch 
mortgage or ſale, pay the ſaid 1000 J. &c. and intereſt, and be 
accountable for the overplus to A. and his heirs. A fine was alſo 
levied to B. in order to bar A.'s wife of dower. Afterwards, the 
money not being paid at the time ſtipulated, B. agreed to convey 
the eitate for a certain ſum of money, and in the agreement, and 
alſo in the conveyances, an exception was made, and in ſuch ex- 
ception the defeazance was mentioned. And afterwards a queſ- 
tion aroſe, Whether the purchaſer had an abſolute eſtate, or an 
eſtate redeemable? And it was contended that he had an abſo- 
Jute eſtate, for that the eſtate conveyed to B. was an abſolute 
eſtate, and though there was a defeazance executed at the ſams 
time, yet that was to have operation only within a twelvemonth, 
after which period, B. was inveſted with a power to ſell abſolutely 
free from all equity of redemption 3 conſequently, it then became 
a truſt for B. to ſell, and where an eſtate was conveyed to truſtees 
to (ell, the vendee, by virtue of ſuch ſale, had an abſolute fee, free 
from all charges and power of redemption. - And the fine, it was 
laid, paſſed the right of the then owners in the eſtate, and made 
it abſolute, But it was anſwered, and reſolved by the court, that 
the eſtate was redeemable, for the eſtate conveyed by A. to B. 
was, in its nature, a mortgage to him, and though the money was 
not paid within the year, yet the mortgagor might ſtill have te- 
deemed at any time while the eſtate continued in B.; and then, 
though B. had a power on non-payment within the year, to mort- 
gage or fell in order to raiſe the money lent, and to be accountable 


Croft . 
Powell, 
Comyns, 
603. 


tor the overplus, it was not then to be conſidered what he 


might have done, but what he had done; and it was evident, 
that it was not B.'s intention to convey an abſolute and in- 
defeazible eſtate, for he had not conveyed it abſolutely, and 
free from the equity of redemption ; but had inſiſted upon hav- 
ing the de ſeazance inſerted. If then, as was the caſe, B. on non- 
payment of the money within a year, ſtood as a truſtee for A. ſub- 
ject to the defeazance, his (B. s) vendee coming in with notice of 
tat truſt, would ſtand in his place, and muſt be conſidered as 
taking the conveyance, liable, in equity, to the performance of 
the truſt ; and the fine made no difference, for it only operated to 
ſtrengthen the eſtate and free it from the dower of the wife, but 
it confirmed it in ſlatu quo, and did not diſcharge it from the equity 
of redemption to which it was before liable. | 

It ſeems queſtionable whether a power of redemption can be 
{ct up upon a ſubſequent agreement, made after an abſolute con- 
veyance executed; for if it be a mortgage, it muſt be fo ab initio 


7 


on the original agreement. And therefore, where one having the 7id-Cople. 


rerertion expectant upon the determination of a leaſe for life, in an 
B 4 eſtate 


ſtone v. 


Box will, 


Orby v. 
Trigg, 

2 Eq · Ca. 
Abt. 599. 
24. S. C. 
9 Moi. Ca. 
in Law and 


Eq 2» 


Barrel Vs 
Sabine, 
1 Vera. 268. 


Cotterel Vs 
Purchaſe, 
Ca. temp. 
Talb. 61. 


Mortgage. 


eſtate worth 1000 J. per annum, conveyed it in fee to V. R., in 
conſideration of 1000 /. and no more, and the tenant for life died, 
a pretence was ſet up that this conveyance was no more than a 
mortgage, becauſe W. R. had declared that he did not know how 
long he ſhould enjoy the eſtate, and that he would take his money 
again with intereſt : /ed dubitatur per curiam ; and one reaſon was, 
becauſe matter ſubſequent will not make it a mortgage, if it was 
not ſo upon the original agreement. 

But although courts of equity will not ſuffer the mortgagee to 
clog the redemption with any ſtipulation for a purchaſe, at a ſpe- 
cifick price agreed upon at the time of the loan, becauſe the ad- 
miſſion of ſuch a practice would furnith an inlet to great fraud 
and impoſition upon the mortgagor; yet, a mere agreement that, 
in caſe of ſale, an opportunity of pre-emption ſhould be given 
to the mortgagee, would, it ſeems, be decreed ; but it muſt be 
claimed at a reaſonable time; for, where A., the plaintiff's bro» 
ther, died, having previouſly mortgaged lands to B. by deed, con- 
taining covenants to re convey upon fix months notice of payment 
of the principal and intereſt, and that in caſfc the eſtate ſhould be 
ſold, B. ſhould have the pre-emption; B. got the counterpart into 
his hands after A.*s death; then the plaintiff, gave him fix months 
notice that he would pay off the mortgage, which he refuſed to 
accept; upon which, the plaintiff exhibited his bill for a re-con- 
veyance of the eſtate, having entered into articles for the ſale of 
it; B. in his anſwer, inſiſted on the covenant for pre-emption 
but ic appearing that neither the plaintiff nor purchaſer knew any 
thing of this covenant, the counterpart of the deed having been 
in B.'s cuſtody ; that the plaintiff, on application for it, had been 
denied it, the mortgagee inſiſting only on payment, alleging the 
ſecurity was too narrow for the money lent, and threatening to 
forecloſe, never having mentioned his claim to pre-emption until 
after the eſtate was fold ; it was ſaid, he ought not to ſet it up to 
the prejudice of the purchaſ-r, having had time to claim it, if he 
had pleaſed, before the eſtate was fold; and it was decreed ac- 
cordingly. | | 

A diſtinction hath been made by the court of Chancery, be- 
tween contracts originally founded upon lending and borrowing 
money, with an agreement for a purchaſe in a certain event, and 
caſes where, after a mortgage, a new agreement hath been entered 
into and executed by the parties for an abſolute purchaſe, although 
there be a ſubſequent declaration that the mortgagor may have his 
eſtate upon payment of intereſt, principal, and coſts; or, where 


a releaſe of the equity of redemption is given with a collateral } 


agreement to re-convey, upon repayment of the purchaſe-moneyz 
and, in the latter caſes, it hath been determined that no re- 
purchaſe ſhall be had, unleſs upon ſtrict performance of the 
conditions ſtipulated. Thus, A. a joint-tenant with B. het 


fiſter, made an abſolute conveyance to C. in fee for 104k 
which was admitted to be intended only as a mortgage; ſome 
time after, in 1708, thoſe deeds were cancelled, and then 
A. in conſideration of 184 /. (including the 104 J. paid by C.) — 
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the eſtate ut ſupra, but with a ſarther covenant not to agree 
2 partition _ C.'s conſent. B. was in poſſeſhon till 
1710, when C. cjecting her out of the moiety, enjoyed it PT 
till 172%, at which time 4. brought a bill for redemption, to whi 
C. pleaded himſelf an abſolute purchaſer. The receipts given for 
the money, mentioned it to be purchaſe- money. In 1710, there 
was an agreement that A. might have the eſtate again, if deſired, 
on payment of principal, intereſt, and charges. It was firſt heard 
before the Maſter of the Rolls, who diſmiſſed the bill. Afterwards 
it came on before Lord Chancellour Talb:t, who obſerved the caſe 
was very dark ; the firſt deed was admitted to be a mortgage, the 
ſecond was made in the ſame manner, excepting the covenant re- 
ſpeting the partition, which was the darkel part of the caſe; for 
to ſuppoſe that it was an abſolute conveyance, and to take a cove- 
nant from one who had nothing to do with the eſtate, made both 
the covenant and parties vague and ridiculous ; but that it would 
be equally ſo, if the deed was ſuppoſed to be an actual coveyance, 
ſo that it was of no great weight, and ought to be laid out of the 
queſtion ; that he was inclined, upon the whole, to think the con- 
reyance in 1708 was at firſt an abſolute conveyance. The agree- 
ment, in 1710, for the repurchaſe, ſhewed it was not redeemable 
at firſt ; the acquieſcence of ſixteen years upon C.'s poſſeſſion, was 
a ſtrong evidence of it; and his Lordſhip, upon the circumſtances 
of the caſe, affirmed his Honour's decree. 

So, lands in Wales were mortgaged for gool. and after- 
wards, neither principal nor intereſt being paid at the time limited, 
the mortgagee brought an ejectment, got poſſeſſion of the pre- 
miles, and then obtained a releaſe of the equity of redemption 
from the mortgagor, upon payment of 3507. more; a note was 
given at the time of executing the releaſe, that the releaſee, on 
payment of the 750 l. and all charges of repairs within a year by 
the releafor, ſhould fell and convey to him the premiſes. Payment 
taving been neglected for ſixteen years, redemption was not allowed, 


the note being conſidered as an original agreement between the 


parties to ſell and convey the premiſes upon the terms therein 


Envdſworth 
v. Griffith, 
15 Vin. Abr. 


mentioned, but not. that the releaſor ſhould be at liberty to re- 


deem the ſame, } 


But if a man borrows money of his brother, and agrees to 
make him a mortgage, and that, if he has no iflue male, his bro- 
ther ſhall have the land; ſuch an agreement, made out by proof, 
vill be decreed in equity. 

A., in conſideration of 1000 l., made an abſolute conveyance to 
of the reverſion of certain lands after two lives, which, at that 
ume, were worth little more; and by another deed, of the ſame 
late, the lands were made redeemable any time during the life of 

e grantor only, on payment of 1000 J. and intereſt; A. died, 
dot having paid the money; and it was held by my Lord Notting- 
bom, that his heir might redeem, notwithſtanding this reſtrictive 
Gale; and that it was a rule, once a mortgage and always a mort- 
be, and that B. might have compelled 4. to redeem in his liſe- 
ue, or have forecloſed him, But, on a re-hearing, Lord 1 
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| Mortgage. | 
North reverſed the decree on the circumſtances of this caſe; for 
it appeared by proof, that A. had a kindneſs for B., and that he 
had married his kinſwoman, which made it in the nature of x 
marriage ſettlement :;. he likewiſe held, that B. could not have 
compelled A. to redeem during his life, which made it the more 
ſtrong. 

[Another exception hath been made to this general rule, 
namely, where a conditional conveyance is made, — 9 void upon 
payment of a ſum certain, within a ſtipulated time, in contempla- 
tion of a ſettlement, or. family provifion. Thus, A. ſeized of 2 
copyhold in fee, ſurrendered it, upon his marriage, to the uſe of 
himſelf and his wife in ſpecial tail, remainder to her in fee, upon 
condition that, if he paid 50. at a day certain, to the daughter 
that the wife had, then the whole ſurrender would be void. The 
day elapſed, the 504. not paid, and the kuſband died without iſſue. 
On a bill to redeem, brought by his heir againſt a purchaſer from 
the wife, the defendant pleaded that he was a purchaſer for a 
valuable conſideration without notice; and it was reſolved, that 
this was not originally deſigned for a mortgage, but that the party, 
by ſettling it thus, had left it in his election, either to perform the 
condition by paying the money, or to let the ſettlement ſtand ; he 
had choſen the latter, and the plea was allowed. 

One, upon his marriage, covenanted that his wife ſhould 
be paid 1000 J., within two years after his death, and, for per- 
formance thereof, entered into a ſtatute z but, prior to the co- 
venant and ſtatute, he had mortgaged part of the lands for 500/. 
for certain years. Afterwards he deviſed theſe lands to his wife 
and her heirs, if the 1000 J. were not paid to her, according to the 
marriage-covenant, ſhe paying off the ſaid 500 J. He died, leav- 
ing his wife executrix, to whoſe hands aſſets came; the 1000 
not being paid to the wife, ſhe paid off the 5007. and had the 
mortgage-lands. aſſigned to her. She then conveyed over the 
mortgage-lands in fee by fine and deed, The queſtion was, 
Whether the heir of the covenantor could redeem, paying the 
1000 J. and the 500/. with intereſt upon diſcount of the profits ! 
And the Lord Chief Baron was of opinion he could not ; for the 
deviſe to the wife was abſolute, if the 1000 J. were not paid at the 
time appointed. 

A diſtinCtion hath been likewiſe taken, between mortgages, and 
defeazible purchaſes, ſubject to repurchaſes within a time limited, 
where the intereſt is taken by way of rent-charge for, in the latter 
caſes, the ſtipulations made between the parties muſt be ftritly 
adhered to, or the eſtate of the grantee will become abſolute, 
Thus, I. S. granted a rent-charge in fee of 48 J. a year to B., upon 
condition, that if J. S. ſhould, at any time, give notice to pay m 
the conſideration-money (being 800/.) by inſtalments, vis. 100 
at the end of every ſix months; and ſhould, purſuant to ſuch 
notice, pay the ſame and intereſt at any time during his Ifelim, 
then the grant to be void. There was no covenant for J. S. 40 

ay the money, and the rent-charge was much leſs than what the 
interelt came to (intereſt being then 8 per cent.); B. had comer 
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+ over after J. S.”s death, to a purchaſer with collateral ſecurity for 
quiet enjoyment, and the 82 had afterwards made a mar- 
nage ſettlement upon it. The queſtion was, Whether it was re- 
geemable after ſixty years? And it was decreed, by Lord Cooper, 
that it was not. His Lordſhip obſerved, it was material that at the 
time of making the mortgage, intereſt was at 8 per cent., the rent- 
charge, therefore, was much leſs than the intereſt of the money; 
conſequently, the payment of the rent- charge could not be taken as 
the payment of the intereſt ; that ſeveral circumſtances occurred 
in this caſe, which, though each of them ſingly might not be of 
force to bar the redemption, yet, joined together, were ſtrong 
enough to prevail over it; that the mortgagee ſeemed to have allowed 
a conſideration for purchaſing the equity of redemption after the 
death of the mortgagor; firſt, by taking the rent of 48 J. per 
annum; ſecondly, by agreeing to have his money by inſtalments ; 
thirdly, by leaving it only at the election of the mortgagor, 
whether he would redeem or not ; that there could be no reaſon 
giren why ſuch a contingent right of redemption might not, upon 
fair and equitable terms, be purchaſed ; that length of time, where 
ſo great as in the preſent caſe, was a good bar of redemption of a 
rent-charge, as well as of land; and that the mortgagor was not 
bound to pay the money by any covenant. 

The reporter obſerves upon the laſt caſe, that it was thought 
length of time was the principal objection to the redemption z 
but, in the caſe of Mellor v. Lees, which came on before Lord 
Chancellour Hardepicte, upon an appeal from the rolls, the doc- 
trine that ſuch limited agreements for redemption, or rather 
repurchaſe, were legal, was confirmed. In this caſe a mortgage 
was made of an eſtate by the plaintiff's grandfather, Thomas 
Mellor, in 1689, to John and Fames Whitehead ; the Whiteheads 
aiterwards, on the 5th of June 1689, mortgaged the ſame eſtate 
to Cartꝛuright and Haywood, and their heirs, for ſecuring 200 /., to 
which Thomas and his ſon, John Mellor, were parties; and Cart- 
wright and Haywood, in order to ſecure themſelves the intereſt, 
made a leaſe to the plaintiff's father, and to his aſſigns, dated the 
12th of June 1689, for five thouſand years, at the rate of 12/. a 
year, for the three firſt years, and 10 J. a year for the remainder 
ol the term; and ½ in the ſpace of three. years, the 2001. was paid 
with intereſt, then the premiſes were to be reconveyed. Receipts 
had been given ſometimes for intereſt, and ſometimes for a rent- 
charge; the laſt receipt was in 1730: The 200/. lent, was 
money left under one Sutton's will in 1687, and directed to be laid 
out in the pyrchaſe of lands in fee, in Lancaſhire or Cheſhire ; the 
rents to be applied towards clothing twenty-four aged and needy 
bouſckeepers. The eſtate, at the time of the mortgage, was 
worth 500 J. only, but was now valued at goo/. The plaintiff, 
on the 20th January 1738, had given notice that he would pay in 
the money; but the defendant, a new truſtee of the charity, had 
etuſed to take it, inſiſting that it was an abſolute purchaſe. And 
it was fo decreed by Forteſcue, Maſter of the Rolls, which deeree 
vas upon appeal to the Chancellour confirmed, his Lordſhip faying, 
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| Mortgage. 
that the bill was properly diſmiſſed at the Rolls, not ſo much 
general rules, as upon the particular circumſtances of the caſe, 
and the ſimilitude of it to the cafe of Flyer v. Levington, _ 

It ſeems, from the determination in the caſe of Taſburgh and 
M*Namara v. Sir Robert Echlin et al. that ſuch a contract reſpett, 
mg lands, limiting the payment of the money advanced and ins 
tereſt thereupon 792 @ particular period, would be conſidered in the 
nature of a conditional purchaſe, and no redemption allowed 
thereof, after the time (ſtipulated. 

This caſe came before the Houſe of Lords upon an appeal from 
a decree made by the Lord Chancellour of Ireland, in the year 1932, 
on the following circumſtances, viz. King James I. by his letters 
patent under the great ſeal, dated the 17th of Zune 1608, granted 
divers lands to John King and John Bingley, and their aſfigns, for 
116 years, to commence from the 18th of May then laſt paſt, at a 
certain yearly rent. The reſidue of his term, by deed dated 
the 26th of May 1677, became veſted in John Taſburgh, father of 
Henry Tafburgh, the appellant in the cauſe. King Charles I. by 
his letters patent, dated the 25th of March 1647, granted the 
ſame premiſes to Sir Maurice Euftace and his heirs at a like rent, 
but without reciting or taking any notice of the term of 116 years, 
Sir Maurice, by his will dated the 20th of June 1665, deviſed the 
premiſes, inter alia, to his nephew Sir John Euftace in fee; who 
by virtue thereof, or as heir at law of the teſtator, became entitled 
to the reverſion and inheritance of the premiſes, expectant on the 
determination of the term of 116 years. Ihe premiſes being only 
of the clear yearly value of 200 /., Sir John, in conſideration of 
200 J., paid him by the ſaid John Toſburgh, did by leaſe and re- 
leaſe, dated the 3oth and 31ſt of May 1081, grant and. convey 
the ſame to Charles Taſburgh and his heirs, in truſt "or uu 
Teſburgh; in which indenture of releaſe there was a proviſo to 
the following effect, viz. that if Sir John Euftace, his heirs, execu- 
tors, or adminiſtrators, ſhould pay to Charles Taſburgh, his execu- 
tors, adminiſtrators, or aſſigns, at the end of five years, to be 
accounted from the date of the releaſe, the ſum of 200 J. with full 
intereſt for the ſame, at the rate of 1o/. per cent. per annum, 
according to the cuſtom of the kingdom of Ireland; that then it 
ſhould be lawful for him and his heirs, into the premiſes to fe- 
enter, and the ſame to repoſſeſs and enjoy as in his and their 
former right. But if Sir John, his heirs, executors, or admini- 
ſtrators, Dowd fail in payment of the money with intereſt, at the 


time limited, that then the eſtate of the ſaid Charles Taſdurgh | 


ſhould be abſolute and indefeazible, as well in equity as in law; 
and that Sir John, his heirs and aſſigns, ſhould, on failure of pay- 
ment as aforeſaid, be for ever debarred from all right and reliet 
in equity, againſt the tenor of the ſaid releaſe. And . did 
thereby, for himſelf and his heirs, releaſe unto Charles T burg, 


his heirs and aſſigns for ever, all his right in equity to redeem the 
premiſes, in caſe of failure of payment as aforeſaid : and there 3 
no covenant in the deed, on the part of the grantor, to repay 


200 /., or the intereſt thereof, as is uſual in mortgages. 1 — 
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mentioned in the proviſo being elapſed, and no part of the 
200/., or the intereſt thereof having been paid, 2. Taſburgh 
(having no remedy at law to compel the payment, the eſtate bein 
only a reverſion expectant upon the determination of a term 
which there were then 43 years unexpired) exhibited a bill, in 
April 1687, in the name of Charles Toſburgh, againſt Sir John 
Euftace, ſetting forth the nature of the conveyance, and praying 
payment at a certain day, or that the conditional eſtate of Charles 
Taſburgh in the premiſes (in caſe it ſhould be adjudged to be a 
defeazible or redeemable eſtate) ſhould be made abſolute to him 
and his heirs ; and that in that caſe Sir John Zuftace might be fore- 
cloſed of all right or equity of redemption of the premiſes, and 
might make farther abſolute conveyances and aſſurances to the ſaid 
Charles Taſburgh, according to the tenor and true meaning of the' 
indentures of leaſe and releaſe. Sir John, being ſerved with a 
{ubpzna to anſwer this bill, ſtood out all proceſs of contempt to a 
{equeſtration, and in May 1688, appeared by his fix clerk, and 
prayed a commiſſion for taking his anſwer in England, which was 
granted by conſent. But it was ordered that, unleſs the ſame was 
returned by the 22d of June following, the cauſe ſhould be ſet 
down to be heard, and the bill taken pro confeſſo. Sir Fohn having 
neglected to anſwer at the time limited, farther time was given 
him; but he ſtill neglecting to anſwer, a decree was made the 
11th December 1688, that he ſhould be forecloſed, unleſs the prin- 
cipal, intereſt, and coſts were paid before the 11th December 168g. 
Afterwards Sir John Euſtace returned to Ireland, and lived until 
the year 1706, when he died without iſſue ; but he never took any 
one ſtep to impeach theſe proceedings or decree ; nor did he ever 
attempt to ſeek a redemption of the premiſes, but acquieſced 
under the decree for 18 years. Henry Taſburgh, the appellant, 
ſucceeded to his eſtate on the death of his father, in 1691, and 
entered thereupon. And not imagining that, after an acquieſ- 
cence of 34 years under the decree, any perſon would ſet up a 
claim thereto under Sir John Euftace, he by indenture, dated the 
24th of April 1722, in conſideration of a fine of 300 /., demiſed 
the ſame to the appellant George M<*Namara for the term of 31 
years, at the clear yearly rent of 2501. But the value of lands 
in Ireland riſing conſiderably, a bill was exhibited in the court of 
Chancery there, in September 1723, by ſeveral perſons in right of 
their wives, (nieces and coheirefles of Sir John Euftace,) alleging, 
that the decree of forecloſure was obtained by ſurpriſe, fraud, 
nd impoſition; and praying it might be reverſed. After- 
wards, in April 1729, the appellent Henry put in a plea and anſwer 
to this bill, (which having abated, they claimed a right to revive,) 
inſiſting on the title as before ſet forth; and farther pleading the 
leaſe and releaſe executed, in 1681, by Sir John Euftace, the de- 
chration of truſt executed by Charles Taſburgh, the decree of 
forecloſure, and the proceedings had in that cauſe, and the great 
length of time and acquieſcence under that decree. And George 
Namara denied notice of the reſpondents' title, and inſiſted, 
that he was a purchaſer, for a valuable conſideration, of his {aid 
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term without any notice. But it was deereed, that upon the re- 
ſpondents paying the appellant Henry the principal, intereſt, and 
coſts due to him, he ſhould reconvey the ſame; and as to M.. 
mara, an iſſue was directed to be tried, whether he, at any time, 
and when, had notice that the coheireſſes of Sir John Euftace had 
or claimed any and what right to the lands in queſtion, after the 
leaſe to King and Bingley ſhould expire? From this decree an 
appeal was brought, when it was ordered and adjudged, that the 
proceedings, orders, and decrees complained of by the appellant 
ſhould be reverſed, and the reſpondents” bill diſmiſſed.] 

But though theſe and ſuch like reſtrictions are relieved againſt, 
to make them anſwer the primary intention of the parties ; yet, if 
A. on a mortgage lends money at 5 J. per cent., but agrees in the 
deed, that, if the money were paid within three months after it 
became due, he would accept of 4 /. per cent., and the mortgagor 
neglects to pay the intereſt within the time, equity will not relieve 
him, but he muſt pay 5 J. per cent.: for though the court relieves 
againſt unreaſonable penalties, yet this is not ſo, for the mort- 
gagee might have refuſed to lend his money under 53 J. per cent, 

So, if the mortgagee deviſes, that the mortgagor ſhould be re- 
mitted part of his mortgage-money, provided he pays the principal 
and intereſt within three days after his deceaſe ; if the condition 
be not performed, the remittance is loſt; becauſe this being a 
voluntary bounty, and not ex debito juſtitia, the party muſt take it 
as it is limited, for cufus eff dare, ejus ęſt diſponere ; and the court 
cannot relieve in this caſe after the day. 

But where in a mortgage there was a proviſo, that, if the in- 
tereſt was behind ſix months, then the intereſt ſhould be accounted 
principal, and carry intereſt ; this, by my Lord Coper, was de- 
creed to be a vain clauſe, and of no uſe; and he ſaid, that no pre- 
cedent had ever carried the advance of intereſt ſo far ; and that an 
agreement, made at the time of the mortgage, will not be ſufſi- 
cient to make future intereſt principal; but, to make intereſt prin- 
cipal, it is requiſite that intereſt be firſt grown due, and then an 
agreement concerning it we make it principal. | 

[But where, on a bill to forecloſe a mortgage, the intereſt, by 
the deed, was to be 5 per cent. per ann., payable half-yearly, and 
if not paid by the ſpace of two months after the time of payment, 
then to be raiſed to 5 J. tos. per cent. per ann. for increaſe of in- 
tereſt ; the intereſt being run greatly in arrear, the queſtion was, 
After what rate it ſhould be computed on redemption of the mort- 
gage? And it was decreed to be computed at the rate of 5 pe- 
cent. per ann. only : for, where the intereſt was to be increaſed, if 
not paid at the day, that was but in the nature of a penalty, and 
relievable in equity. | 

But it ſeems, that if there be a covenant for payment of the 
additional 1 per cent., the court will not relieve againſt it. Thus, 
where money was lent on mortgage at 5 per cent., and the mort- 
gagor covenanted to pay G per cent. if he made default in payment 
of intereſt for the ſpace of ſixty days, after the time of payment: 
the court decreed, that, from default made, the mortgagor * 

5 F 


pay 6þ 
partics, 
And 
ment u 
ance; | 
25 a per 
by the | 
trultees 
wally P 
ments; 
on non- 
ter, fro 
Houſe « 
And, 
crued, 
mortgage 
fring fa 
Lord Ch 
3 a ſati 
party to 
and in 1. 
ſhort Jar 
in caſe c 
6 per cer 
curred, 
ſatisfacti 
alowanc 


T HE 
cert 
lmited, | 
be hath 
owner a1 
be forecl 
nent the 


Event to 
ro, Ja, 665 
Wy, thence 
Wo may at 
RN! to the x 
fllee may b 
dat ſubject t 
v Year, and 
Wr'g2pre, 

Mar to the 
if the notici 
Wars v. Gal 
Riſe it for 
Veſion in f 


u, by whi 


Mortgage. 


pay 6 per cent. ; for that this covenant was the agreement of the 
:tics, and not to be relieved againſt as a penalty. 0 
And, if an indulgence be given by the mortgagee, ſuch agree - Burton et al. 
ment will be good to raife the intereſt, upon the ground of forbear- „ lau 
ice; ſuch additional intereſt not being conſidered, in that caſe, Bal. Ca. TA 
45 penalty, but as a liquidated ſatisfaction fixed and agreed upon 
by the parties. So, where a mortgage was given, in Ireland, to 
ultces, by way of ſecuring debts to creditors, and no money ac- 
twally paſſed, but the ſum nominally lent was to be paid by inſtal- 
ments; an agreement that the intereſt of thoſe ſums thould riſe, | 
0 non- payment at the time appointed, or within three weeks af- 
ter, from 5 to 8 per cent., was held good, upon an appeal to the 
Houſe of Lords. X 
7 ie And, in a ſimilar caſe, where a long arrear of intereſt had ac- Brown v. 
por cucd, and the mortgagee had ſent an account thereof to the 79 
— mortgagor, who returned an anſwer, admitting the account, de- 652. 
—_ ſring farbearance, and promiſing to make ſatisfaction for the ſame z 
ort- Lord Chancellour Parker allowed the additional 1 fer cent. reſerved, 
it, 5 2 ſatisfaction; ſaying, that though the proviſo, obliging the 
you party to pay 6 per cent., was generally looked upon as a penalty, 
ipal ind in terrorem, and therefore to be relieved againſt, if only a very 
ton ſhort Japſe had happened; yet it might not be relievable againſt, 
oa WM" caſe of a long arrear of intereſt; and that if no reſervation of 
e it 6 per cent, had been made, and a great arrear of intereſt had in- 
dun curred, the court, on ſuch a promiſe, in writing, to make a 
ſatisfaQtion for ſorbearance, would have given the mortgagee ſome 
in. Wilowance in that reſpect.) 
nted 
— (C) Of the Nature of a Mortgage, as to the diſtinct 
t an Intereſts of the Mortgagor and Mortgagee. 
uffi· | 
Tine THE mortgagor before forfeiture, and whilſt it remains un- [(a) The 
2 all certain whether he will perform the condition at the time mertssgot 
united, or not, hath the legal eſtate in him: alſo, after forfeiture 1 
„by r hath an equity of redemption; ſo that he is ſtill conſidered as the nature 
and ovner and proprietor of the eſtate, until the equity of redemption f A tenant 
ent, be forecloſed, and therefore may make (a) leaſes, or (6) any ſettle- 3 
in- nent thereof, which will bind his equity of redemption. if he makes 
Was Event to the mortgage, the mortgagee may treat the leſſee as a wrong-doer, or not, at raged 
Ort= tn, Ja, 669, Cro. Car. 303. If the mortgagee permits the leſſee to enjoy his leaſe, the mortgagor 
wy, henceforth, be conſidered as a receiver of the rent, or, in ſome ſort, a truſtee for the mortgagee, ' 
d, if 2 at any time countermand the implied authority, by giving notice to the tenant not to pay the 
pets my tua as, 1 any longer. 1Atk. 606. But if the mortgagor elects the other alternative, the 
=. * turned out by an ejectment, he being in under a perſon who had no power to under-let, 
Poe to eviction by the mortgagee. Keech v. Hall, Dougl. 21. But if there is tenant from year 
the — and the landlord mortgages pending the year, the tenant is entitled to fix months notice from the 
1 ne: dee v. Wright, 1 Term Rep. 378.——-Though the tenant be in poſſeſſion under a leaſe 
- © mortgage, yet the mortgagee, after giving notice, is entitled to the rent in arrear at the time 
\ort- 4 Bode, as well as to what ſhall accrue afterwards, and he may diftrain for it after ſuch notices 
nent * amore, Dougl. 279. ]——(6) It is ſaid, that a tenant in tail of an equity of redemption, may 


ie it for payment of debts. Vern. 41. Turner v. Gwinn. 
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Pre, Ch. 


[A. being ſeiſed of the lands in 


ent; be01 in fee, mortgaged the ſame for two ſeveral terms of 1000 years each, and afterwards made his 


ould , which he deviſed thoſe lands to L. L., his heir at law, and to the heirs male of his body, remain- 
. dee 


Ler w B. for life, with contingent remainders to his firſt and other ſons in tail, remainder to G. D, fe 
, with remainder to his firſt and other ſons in tail, remainder to his own: right beirs, and died: 
Afterwards L. L. being ſeiſed of the lands in queſtion under the will, and alſo of other lands in fee of z a 
very conſiderable yearly value, made his will, by which he bequeathed to his mother the ſum of 2006! cloled 
and then directed and appointed, that his executor ſhould pay off and diſcharge all mortgages and incun. hill fo 
brances laid and charged upon his eſtate in Suſſex, being the lands in queſtion, and par icula ly mentioned 
the two aſoreſaid mortgages for years, and then directed and appointed that the faid ſeveral mortgage 
teaſes ſhould be kept on foot; and upon payment of the ſeveral ſums of money due upon the ſame, od count 
#| be aſſigned by the mortgagees to his mother dame M. S., for her ſole uſe and benefit, during the te. would 
| | mainder of the ſeveral terms, in the ſaid ſevetal mortgages contained; and farther deviſed a yearly rent. he m 
charge of 100 J. to his mother for life, to be iſſuing out of all his manors, &c. in the ſeveral count ts af 2 5 
Hertford and Bedford. Then the will went on—** and as for and concerning all and every my manon, z pon. 
* meſſuages, lands, tenements, and hereditaments, which I the ſaid L. L. am now ſeiſed of in law & 
« equity, or which I have a power to give or charge, I do give and diſpoſe the ſame in manner folly. 
4 ing —and then he appointed, that if his wife proved with child, and ſuch child ſhould be a ſon, that . 
his ſon ſhould have all his aforeſaid manors, &c., in tail, remainder to his couſin W. L., the defendant [ oh 
in the original cauſe, and to his heirs: And if the faid after-born child ſhould prove a daughter, he term 11 
appointed that 50007, ſhould be raiſed out of the profits of his ſaid efate for ſuch daughter; and if bi tempte 
wiſe were not wich child at the time of his death, then he deviſed all his ſaid manors, &c. to his faid 
<oulin V. L., and his heirs for ever. The teſtator died, his wife not having been with child. &. B. * by 
ane G. D. both died without iſſue. Then the plaintiff, as repreſentative to dame M. &, brought a hill, lon bec 
praying an ailignment of thoſe terms; and the def-ndant brought a c oſs bill, praying to be let in tore. aerecd 
deem as deviſee of the reverſion by the will of L. L. And the queſtion was, Whether the equity of re. d 
demption, which the teſtator had, incident to the reverſion in fee, as heir at law of the mortgagor, wa on. 
ſevered from the reverſion by the deviſe, and given to dme M. S.; and fo thoſe terms veſted in her int. caſe of 
deemable by the de viſee of the reverſion? or, whether thoſe terms were deviſed to her only as ſecurities the leo; 
for the original mortgage-money, and fo ſubject to be redeemed by him, that ſhould have the inherit. 2 85 
ance ? And it was decreed by the Lord Chancellour, King, affiſted by Lord Chief Juſtice Raymond, and eing a 
e Denton, that the deviſee of the reve ſion under the will of L. &, ſhould be let into redeem; and the 


— 
—— —— — — 


- — 
—— m wu 2” OI — — 2 
— — x gp age * m— — 33 — — 
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for that the teſtator did not otherwiſe intend theſe mortgages for his mother, than as ſecurities for bur g 
much money. Amburſt v. Litton, Fitzg. gg. ] of = 
Sid. 460. Therefore, if a man mortgages his land, and, as is uſual, fill preſent, 
cata continues jn poſſeſſion, and levies a fine, and five years paſs, yet * | 
1 the mortgagee is not barred; for though the mortgagee be, in Wet 
414+ reality, out of poſſeſſion, yet when that is done by the conſent of , 
both parties, and the nature of the contract requires it ſhould be. "ip 

ſo while the intereſt is paid, it is againſt the original deſign of the ws EY 

contract, that any act of the mortgagor, except the payment ol 1 o 

the money, ſhould deprive the mortgagee of his ſecurity, and is no 3 
leſs than a fraud, which the law will not countenance. * FR 

Palm. 135. And as the mortgagor, being conſidered only as tenant at will * 5 | 
Cio. e. to the mortgagee, cannot, by his act, defeat the intereſt of th vill bof 
$93- mortgagee, otherwiſe than by payment of the mortgage - money 13 
ſo neither can the mortgagee defeat the mortgagor of his equity "emp ub 

of redemption : therefore, if a mortgagee in fee ſuffers a recovery * aa 

this, even at law, ſhall not 'bind the mortgagor's right of entry 3 ET: 

upon performance of the condition. But if the mortgagor lady. ; = | 

been a party to the recovery, then his right had been bound, no. huſh 

only on account of the recompence in value, but becauſe he 1 band 

eſtopped by the recovery to claim the land againſt the recover g fon 

or his heirs, when he was called in before the fudgment given 8 relieve 

defeat his titlu, and could not do it. | Wc marr 

Plow. 373. So, if a mortgagee be diſſeiſed, and the diſſeiſor levy 3 fi knants g 
* and ſive years pals after the proclamations, though the mortgage the 
is hereby barred, yet, if the mortgagor pay, or tender his more. 

he has five years to proſecute his right, by the ſecond ſaving " Lrdthin 

the ſtatute of 4 H. 7. c. 24. becauſe his title did not accruc of 85 


payment of the money, 


. 


Vow, \ 
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— And as the mortgagor, till the equity of the redemption be fore- Preced. 
«bh doſed, is conſidered as owner of the land, it was ruled, where a fg od 
— bill for a redemption was brought againſt a mortgagee in, poſſeſ- mortgagee 
tioned fon, and a decree accordingly, that the mortgagee, before the ac- ſpall preient, 
aa count taken, having preſented to a church that became void, 2 = 
— hould revoke his preſentation (a), and preſent ſuch a perſon as — * 
urn. e mortgagor, or his vendee (he having contracted to ſell) ſhould 2 . 
_ 2ppoint. — Tab. 
law or 144+ Robinſon v. Jago, Bunb. 130. (a) Qu. How is the preſentation to be revoked?] 
follow. 

8 In the cafe of Gardiner v. Griffith, the mortgage was of a long Gardiner v. 
ve term in a naked advowſon, and therefore a diſtinction was at · 5 
d if be WY tempted 3 becauſe the mortgagee could have no other ſatisfaction 

. than by providing for a child, relation, or friend, on the advow- 

ban, fo: becoming void; and the rather, for that it was expreſsly ſo 

n wo WY zereed in the mortgage deed; but the court gave no opinion there- 

y of e-B won, And, in the caſe of Mackenzie v. Robinſon, which was the Mackenzie 
derb, caſe of a mortgage of a naked advowſon, Lord Hardwicke, doubted 3 | 
n the legality of ſuch a covenant, that the mortgagee ſbould preſent, it 560. 1 
1 


being a ſtipulation for ſomething more than principal and intereſt; 


, and WIS" 
weden; ind the mortgagee, not being able to find any precedent in his fa- 
ies for lo 


your, gave up the point of preſenting; in conſequence where- 
of, an order was made, that the mortgagor ſhould have liberty to 
preſent, and the mortgagee was obliged to accept of his no- 
nince. | 


t7 


But, if the mortgagee preſent to an advowſon, a bill by the mort- Gardiner 


2 1 gagor, to compel the incumbent to reſign and to deprive him of 8 
nem w ds living, will be diſmiſſed, unleſs brought within fix months af- 7 A 18. 
ould be h caſe th 1 
not the” the death of the laſt incumbent. In ſuch caſe the mortgagee, 


inſtead of bringing a forecloſure, ſhould pray a ſale of the ad- 
ſowſon. 

A mortgagee takes the eſtate mortgaged in the ſame plight that 
tis in, in the hands of the mortgagor. If the mortgagor there- 


t on fore has done any act that amounts to a forfeiture, the mortgagee | 
0 vill loſe his ſecurity. Thus, tenant for life, with — pl Lady Whet= 
—_— lo his wife for life, remainder to his ſons in ſtrict ſettlement, re- _— 

- I minder over, having occaſion for money, together with his wife, pre. Ch. 
e "WW ortgaged the eſtate ſettled by way of leaſe and releaſe and fine, 591. See 

d * me ceo, &c. which mortgage was afterwards aſſigned to the plain- Wills 

n . 4 if, and another leaſe and releaſe and fine levied and executed by 14, 10. 
1 * de huſband and wife for making good the aſſigument. The 

ws ** band died, and a bill was brought againſt the widow and 

"great telt ſon to compel them to redeem or to forecloſe them, and to 


b relieved againſt the forfeiture, The defendant, the ſon, pleaded 
We marriage-ſettlement of his father and mother, who were but 
wants for life, and inſiſted on the forfeiture ; and the court al- 
bred the plea ; the Lord Chancellour ſaying, that this was a con- 
Wance to deſtroy the ſettlement and diſinherit the ſon; and his 
lrdſhip ſaid, he had ſo decided in many caſes, particylarly in the 
kile of Sir Harry Peachy and the Duke of Somer/et. 
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Withring- 
ton v. 
Banks, 
Sel. Ca. 
Ch. 31. 


3 Atk. 518. 


3 Atk. 4. 
Lucam v. 
Martins, 


x Will. 34- 


A mortgagee, before forecloſure, cannot exerciſe any aft of 
ownerſhip over the property which may incumber the mortgager, 
He can make no leaſe of the lands for years to an undertenant, 
Thus, in the caſe of Hungerford v. Clay, the bill was for redemp- 
tion on payment of principal and intereſt. The ſubſtance of the 
anſwer was, that the defendant, the mortgagee, had made a leaſe 
of the houſe for five years at a rent reſerved. with a covenant, 
that the leſſee ſhould have the option of a farther leaſe for four 
years after the expiration of the ſaid term; that the term for five 
years was now expired, and the leſſee defired to take the premiſe 
for four years longer; that, if the plaintiff would grant ſuch 
leaſe, the defendant would reconvey on payment of principal 
and intereſt, On hearing this caſe at the Rolls, the defendant 
had a decree ; but, on appeal to the Chancellour, his Lordſhip was 
of opinion, that the mortgagee, before forecloſure of the equity 
of redemption, could not leaſe the premiſes for years to bind the 
mortgagor, unleſs, to avoid an apparent loſs, and merely in ne- 
cellity : and the decree at the Rolls was reverſed. 

And as a mortgagee cannot, before forecloſure, exerciſe any aQ 
of ownerſhip that will attach on the eſtate, but ought to reconvey 
the premiſes free from all incumbrances ; ſo neither can he juſtily, 
in equity, the commiſſion of any act which may mjure the eſtate; 
therefore, though at law, a mortgagee in fee mas -ommit walte, 
yet he will be reftrained in equity. Thus, on a bill to redeem a 
mortgage, wherein an account was decreed, and 250 J. reported 
as due, and exceptions taken to the report; it being, on motion 
and reading affidavits, ſhewn, that the defendant had burnt ſome 
wainſcot and committed waſte, the defendant was ordered to de- 
liver up poſſeſſion to the plaintiff, who was a pauper, he giving 
ſecurity to abide by the event of the account. 

So, where the mortgagee of an eſtate in fee had cut down trees, 
on application to the court it was decreed, that an account thould 
be taken of what was cut down, and the produce apphed in the 
firſt place to the payment of the intereſt, and then to the ſinking 
of the mortgage; and an injunction was granted to ſtay felling 
any more. 

But a diſtinction is made where the ſecurity is defective; for 
in that caſe, the court will not reſtrain a juſt creditor from hi 
legal privileges; but then the timber, when cut down, mult b 
applied to eaſe the eſtate, and not to the mortgagee's deneft. 5 

However, although the mortgagee cannot, to better his fecurti 
do any act to incumber the eſtate mortgaged, which will 'be 1 
lid againſt the mortgagor after redemption, nor will be juſtific 
in committing waſte ; yet he will be entitled to ſuch-expences 
he ſhall incur in neceflary repairs, or other acts for the preſerts 
tion of the eſtate mortgaged, and may, certainly, add this to tn 
principal of his debt, and it will carry intereſt. ; 

Thus, if a leaſehold eſtate be mortgaged, and there is no C0 
nant on the part of the mortgagor, that he ſhould procure the I 
to be filled up, the mortgagee cannot compel him to do it; 
| : ; himſelf b 
muſt pay the expence of renewing, and reimburſe id 
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adding it to the principal of the mortgage, and it ſhall carry in- 
terelt. 


two of which died during the time the eſtate was in mortgage, 
and were renewed on fines paid by the mortgagee. 


Mortgage. 19 
Manlove v. 
Ball et al. 

2 Vern. 84. 
Supras 


So it was determined in the caſe of Manlovev. Ball and 
Bruten, which was a mortgage of a church leaſe for three lives, 


A term aligned in truſt to attend the inheritance will, in equity, 7ide 3 Atk. 


Glow all the eſtates created thereout, and all the incumbrances 47% 477+ 
ſubhſting upon ſuch inheritance, and is ſo connected with it, that 
equity will not ſuffer it to be ſevered to the detriment of a bond ex al. 

de purchaſer. Therefore, a mortgagee ſhall have the benefit of 3 F. Wms. 
all the intereſts which the mortgagor had at the time the mort 
gage was made, unleſs againſt an intermediate purchaſer without 

notice, and, conſequently, if there be a term in a mortgaged 

eltate held in truſt for the mortgagor, when the mortgage of the 
mheritance is made, the concealment of it will be a fraud upon 

the mortgagee, and the truſtees of ſuch a term aſſigned to attend 

the inheritance, will, in equity, become truſtees for the mort- 

rapee of the inheritance, 


Charlton et 
al. v. Low 


if a mortgage be made of an eſtate to which the mortgagor 


has not a good title, and then he who has the real title conveys 
to the mortgagor, or his repreſentatives, with a good title; the 


mortgagee will be entitled, in equity, to the benefit of it; for it 
vill be conſidered there as a graft upon the old ſtock, and as ariſing 
n conſideration of the former title. 

As, where houſes and lands were demiſed for a long term, and Seabourne v. 
in aſſignce of the leaſe, believing he had a good title, mortgaged it A 
for 100 J. afterwards the title turned out to be bad, the eſtate N 
belonging to another perſon. Then the real owner of the eſtate, 
out of compaſſion to the aſſignee, who had built upon it, leaſed 
the premiſes for a long term to truſtees for his wife, he being run 
way. And on a bill filed, the truſtees were decreed to make a 
new mortgage to the mortgagees; the Maſter of the Rolls ſaying, 
tat this was a graft on the old ſtock, all the benefit of it, except 
lie rent reſerved, arifing in conſideration of the former title. 

I! a mortgagee procures a grant of a new term after the old Rakeftraw 
ne be actually expired, yet this will be a truſt for the mortgagor, 2 W 
ud redeemed with the principal; for it is ſuppoſed to have pro- Ch. 25 - 
ceded from having had the original term: and, although there be Lee v. Lord 
"thing in fact in having a tenant-right, yet, as ſuch regard is had nam 
vn, in the eſtimation of the world, it will be looked on as the 5 
cation of the leaſe.) 
the ) . M. c. 25. it is enaQted, © That no perſon or 
perſons ſhall be allowed to have any vote in election of mem- 
bers to ſerve in parliament, for or by reaſon of any truſt eſtate 
„mortgage; unleſs ſuch truſtee or mortgagee be in actual 
ä . or receipt of the rents and. profits of the ſame eſtate, 
boat that the mortgagor, or cęſtui que truſt in poſſeſſion, ſhall 
3 vote ſor the ſame, notwithſtanding ſuch mortgage or 
and by the 9 Ann. c. 5. which requires, that knights of the 

lhould have 600 J. ger annum, and every other member 3000. 
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per annum, it is enacted, “ That no perſon ſhall be qualified ts 
e fit in the Houſe of Commons, within the meaning of the act, 
&« by virtue of any mortgage, whereof the equity of redemption 
© is in any other perſon, unleſs the mortgagee ſhall have been in 
« poſſeſſion of the mortgaged premiſes for ſeven years before the 
time of his election.“ 

[On the aſſignment of a term by way of mortgage, the mort. 
gagee, before actual poſſeſſion, is not liable to the reverſion aud 
arrears of rent, and other covenants in the original demiſe, 


* 


Reeves, Id. 451. note. 


Traherne et 


al. v. Sad- to all covenants that run with the land, for he takes it cum onere 

leir et al. gy | ö 

1 Bonns and, enjoying the profits, he muſt ſubmit to the loſſes, 

Par. Ca. 105. 

Webb v. And if a mortgagor, by a mortgage of a term veſted in him, de. 

* veſts himſelf of all intereſt therein, in the conſideration of a cout 

„ of law, he retains only the equity of redemption, which he muſt 
purſue in a court of equity; and therefore, if he join with his 
mortgagee in a leaſe, in which the lefſ-e is made to covenant with 
the mortgagor, for rent, repairs, Oc. ſuch covenants will be 
merely collateral to the mortgagee's intereſt in the land, and the 
ailignee of the mortgagee, cannot maintain an aCtion for the breach 
of them on the ſtatute of 32 H. 8. c. 34. 

'Thefe covenants, therefore, muſt be conſidered as covenants in 
groſs, upon which, of courſe, the mortgagor may maintain an 

Stokes v. action. And ſo it was determined on the ſame inſtruments, and 

Ruſſel, between ſome of the ſame parties, in the caſe of Stokes againlt 

4 5 Ruſſell, in the court of King's Bench. 

Farrant v. If a mortgagor commit waſte, whether it be a mortgage in fee 

Lovel, or for a term of years, the court, on a bill by the mortgagee to 

* ſtay waſte, will grant an injunction; for they will not ſuffer 3 
mortgagor to prejudice the incumbrance. 

Cowp. 6011 A mortgagor is never permitted to diſpute the title of his mort- 
gagee z becauſe no man is permitted to diſpute his own ſolemn 
deed. 

Doug. Rep. A mortgagor in poſſeſſion gains a ſettlement, becauſe the mort- 

6:0. gagee, notwithſtanding the form, has but a chattel, the mortgage 
being only a pledge to him for ſecurity of his money, and 
the original ownerſhip of the land till reſiding in the mortgage), 

| ſubject only to the legal title of the mortgagee, ſo far as ſuch tite 

7 is requiſite to the end of his ſecurity. | 

Rex v. Ca- But, if the mortgagee evict the mortgagor and take poſſeſſion 

derten, the mortgagor, though afterwards occupying permiſſively for 3 

Rep. 771. Particular purpoſe, will not thereby gain a ſettlement. ] 

. * 
(D) Of the legal Performance of the Condition- 

7 E. 4. 3. T HE condition muſt at law be ſtrictly performed, otherwil 

— Lg the morcgagor loſes all benefit of redemption z but, if * | 

47E. 3. 26, Mortgage a tender be made of the money, at the- place, wy | 


But, if the mortgagee enters into poſſeſſion, he becomes liable 
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. time of the day ſpecified in the condition, and the mortgagee re- Plow. 173. 
> ' FT. . ; Co. 114. 
20. fuſe, the condition is ſaved for ever 85 3 


ption And upon ſuch refuſal the land is diſcharged, becauſe upon the Co. Lit. aog. 
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tender the demiſe is void; and if it be upon a feoffment, the con- 
dition is performed, and the feoſſor may re-enter. But the money 
ent doth yet remain a debt or duty, becauſe it was a debt by the 
original lending of the money, whether it had been fo ſecured or 
not; and though the ſecurity fails, according to the words of the 
agreement, yet there is the ſame natural juſtice that the money 
ſhould continue: but, if a feoffment were made, on condition of 
payment of a ſum gratuitoully, to re-enter, if it were refuſed, there 
; no remedy. 

The legal tender, or payment, muſt be made to the parties 
mentioned in the condition; becauſe, to make ſuch a tender as 
will be a legal performance, it muſt be made according to what 
the parties have expreſsly agreed on in the condition. | 

Therefore, if a man bargains and ſells lands, with proviſo, that 
if the vendor, before ſuch a day, pay ſo much money to the 
rendee, his heirs or aſſigns, that the ſale ſhall be void ; the vendee 
before the day makes his executors, and dies, and the vendor ten- 
ders the money to the executors, this is not good, becauſe the 
word a//igns mult be underſtood to be aſſigns of the land, in its 
primary and original ſigniſication; and where there is an expreſs 
proviſion to whom the tender and payment is to be made, the 
executor is excluded z for expreſſum facit cefſare tacitum. 

But, if a man make a feoffment in fee, upon condition, that the 
feoffce ſhall pay 20 J. to the feoſfor, his heirs, or aſſigns ; here, 
the primary ſignification of the word %u fails, becauſe there 
can be no alhgnment of the land of which he hath enfeoffed an- 
ocher; and ſince the original ſenſe of the word fails, leſt it ſhould 
be wholly inſigniſicant, the ſecondary fenſe of the word is to be 
taxen, viz. the aſſignees in law, which the executors are quoad the 
perſonal eſtate 3 and therefore the payment is good either to the 
EXCCUTLOT or to the heir. 

It the condition be to pay the money to the feoffee, in mort- 
dige, his heirs or alligns, and he make a feoffment over; it is in 
te election of the teoifor to pay the money to the firſt or ſecond 
teotice, becauſe by the words he may pay it either to him or the 
Ugnee, So, if the iirit. feoſte die, in this caſe, he may pay it 
to bis heir or the aſügnee, for the ſame reaſon; nor is he obliged 
i take notice of the validity of the ſecond fcoſiment, to which he 
ka ſtranger. 

but if the condition was, that the ſeoffor ſhould pay it to the 
ſoffee at ſuch a day, and the ſeoſfee die before the day, it ſhall be 
pud to the executor, and not to the heir, though the land deſcend 
b the heir; for during the ſuſpenſion of the condition, which is 
ill the whole time is elapſed, the land is wholly taken to be a 
felge for the money, and the money to be a perſonal duty to the 
taltee, and, conſequently, is to be paid to ſuch perſon as repre- 
küts him; but then this payinent mult be to the executor of the 


C 3 whole 


Dyer, 180, 
181. 


Co. Lit. 110. 


Co. Lit. a 10. 


5 Co. 96. 


Co. Lit. 210. 


Lit. § 339. 
Co. Lit. zac. 


5 Co. 96. 
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whole ſum; for a partial and fraudulent payment, though accepted 
by the executor, is really no performance of the condition, and 
therefore the intereſt remains in the heir at law. 

If the condition were, that the feoffor ſhould pay ſo much mo. 
ney to the feoffee, without limitation of time, the feoffor hath 
time during life to pay the money to the feotfee during his life; 
but if either die before the time, which is ſet by the parties for 
the performance of the condition, is elapſed, the feoffment is ab- 
ſolute z but if the payment were to be made to the feoffee, his 
heirs or executors, then the feoffor hath time during life. 

If a man make a feoffment in fee, upon condition, that the 
feoffor, within a year after the death of the feoffee, pay to his 
heirs, executors, or adminiſtrators, 1001. that then the feoffor 
ſhould re-enter; the feoffee make a feoffment over, and die; the 
feoffor pay the 100 J. within the year, and the heir pay back 30/, 
this is a partial and fraudulent payment, and no good perform- 
ance of the condition, to deſcat the eſtate of the feoffee : but if 
the whole money had been paid, it had been good, becaule the 
payment is to be made to the perſons mentioned in the condition, 
and not to the aſſignee of the land, who is not named therein. 


\ Lit. 8337. 


5 Co. 96. 


(E) Of the Equity of Redemption and Forecloſure : 
| And herein, 


1. Who may redeem, and by whom the Mortgage Money fhall 
be paid. 


Hard. 465. A ETHOUGH, aſter breach of the condition, an abſolute ſee- 
ſimple is veſted at common law in the mortgagee z yet a right 

of redemption being ſtill inherent in the land, till the equity of 
redemption be forecloſed, the ſame right ſhall deſcend to and is 

veſted in ſuch perſons as have a right to the land, in cafe there had 

been no mortgage or incumbrance whatſoever ; and as an equi- 

table performance as effectually defeats the intereſt of the mort- 

gagee, as the legal performance doth at common law, the condi- 

tion ſtil] hanging over the eſtate, till the equity is totally fore- 

(a) Vem, cloſed; on this foundation it hath been held, that a (a) perſon, 
193- who comes in under a voluntary conveyance, may redeem a mort- 
gage; and though ſuch right of redemption be inherent in the 

(5) Vem. land (5), yet the party claiming the benefit of it, mult not only 


3 1 95 1 ſuch right, but alſo ſhew that he is the perſon entitled 


whatever means the heir becomes indebted as heir; for the pet- 


ſonal eſtate having receiyed the benefit by contracting the — 


2 Chan. As the heir at law is regularly entitled to the benefit of redemp- 
= tion, he is alſo entitled to the aſſiſtance of the perſonal eſtate oi 
Heir ans the mortgagor for that purpoſe ; according to the doctrine elt 
Anceſtor, bliſhed in the courts of equity, that the perſonal eſtate, in tte 
en — Ex- hands of the executor, ſhall be employed in eaſe of the heir, by 
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Mortgage. 
aud the real being conſidered only as a pledge for it, it is but rea- 


ſonable that ſatisfaction ſhould be made out of it; according to 
the common rule, Qui ſentit commodum ſentire debet & onus. 
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And on this foundation it hath been frequently held, that if a = Salk. 440. 
man mortgage lands, and covenant to pay the money, and die, the Naa [<0, 
perſonal eſtate of the mortgagor ſhall, in favour of the heir, be — 
applied in exoneration of the mortgage. 1 Vern. 36. 

ing v. 


v King, 3 P. Wms. 360. Galton v. Hancock, 2 Atk. 436. Robinſon v. Cee, 1 Vez. 254. Earl 
Lencdcte v. Rochtort, 6 Br. P. C. 520. Philips v. Philips, 2 Br. Ch. Rep. 273.] 


Alſo it is held by ſome opinions, that this benefit ſhall not only (a) a Chan, 
extend to the heir at law, or heres natur, but alſo to an (a) heres mo _ 
\ erns 


f:7u5, ſrom a preſumption, that it is the intention of the teſtator, 36. 
that he ſhould have all the privileges of the heres natus : And (c) Chan. 
(5) ſome even hold, that an ordinary deviſee ſhall have this bene- TO in 
fit : but as to this laſt point it hath been (c) held otherwiſe; and |. cage 2 
that if a man mortgages his land, and then deviſes it to J. S. or contrary de- 
to 4. for life, the remainder in fee to B., that there the charge doth een 
. * . * 9 4 ven. 
paſs with the eſtate, there appearing no intention of the teitator There, the 
that he ſhould have it diſcharged (d). | defendant's 
teſt itor hav - 
ing made 2 mortgage of his lands for a confiderable ſum of money, by his will appointed them to be ſold 
for pymen of his mortgage-money, and afterwards deviſed the lands ſo in mortgage, as to one moiet 
thereo' to the pla ntift, &c. and made the d<tendant executor, and deviſed the perſonal eſtate to his 
execuror fir the payment of bis debts: The ſingle queſtion was, Whether the perſonal eſtate ſhould 
be applied to diſcharge the mortgage for the benefit of the deviſee ? And it was decided at the Rolls, 
Lat the perſonal eftate ſhould be ſo applied for the advantage of the devif.e, and that decice was 
eo firmed by the Lords Commiſhoners. Johnſon v. Milkiop, 2 Vern, 112. 
Pockley and Pocklev, 1 Vern. 36. it was determined, that ſuch debt on mortgage would leſſen the 
widow s cuſtomary moiety in the province of Vork; for the cuſtom cannot take place until after 
the d-bts paid. — So, a mortgage ſhall be paid out of the perfonal eftate, in preference to the 
e/omary or orphanage part of the cuſtom of London. Bail v. Fail, cited 1 P. Wms. 335. ——= 
And whrie lan!s are tubje to, or deviſed for, payment of debts, ſuch lands ſhall be liabie to diſ- 
charge mo tgaged lands either deſcended or deviſed. Bertholomew v. May, 1 Atk. 487. Marchioneſs 
of Tweedale v. Coventry, x Br. Ch. Rep. 240. Even though the mortgaged lands be deviſed, expreſsly 
Halſeet to ihe in umb rance. Serie v. St. Eloy, 2 P. Wms. 365. So, lands deſcended ſhall. exonerate 
n0-tgaged lands deviſed. Galton v Hanceck, 2 Atk. 421. So, unincumbered lands and mertgaged 
lands, both being ſpecifically deviſed, (but exprefsly “ after payment of all devts,””) ſhall contibute in 
c ſcharge 'f ſuch mortgage. Carter v. Barnatdiſton, 2 P. Wms. 5056. 2 Br. P. C. 1. In a theſe 
cle, the debt being conſideted as the perſonal debt of the teftator himſelf, the charge on the real eſtate 
„ merely c-lJateral, ] 


So, if the mortgagor conveys away the equity of redemption, 2 Salk. 450. 
the purchaſer ſhall not have the benefit of the perſonal eſtate, but Vera. 37+ 
muſt take it cum onere. 

It has likewiſe been held by ſome opinions, that the heir of the 
morrga;zor ſhall have the benefit of the perſonal eſtate to pay 
off the mortgage, though there be no covenant in the mortgage- 
feed for the payment thereof; becauſe the mortgage-money is a 
lebt, whether there be any expreſs covenant for the payment of it £ 3 
or not. is no longer 
Feffary : the law is now clearly ſettled as here laid down. For, by Lord Talbot, in King v. King, 
F. Wms. 358. every mortgage implies a loan, and every loan implies a debt; and thougn there be 
® Covenant or bond, yet the perſonal eſtate of the borrower: of courle remains liable to pay off the 
mortgage. Hence, a decree of Lord Ha: court in the cafe of the mortgage of a ſhip, where the ſhip 
vos taken at fea, and there was no covenant for payment of the money; and though the ſhip could not 
Foperly be ſaid to be in nature of a pawn or dep:ſitum, ſince the murtgagor had failed with the ſame 


#2; nevertheleſs the executors of the mortgagor were decreed to pay the money for which the ſhip 
C 4 was 


2 Salk. 449. 
Vern. 439. 
Preced, 
Chan. 6 1. 
[(e) This 
guarded 


In the caſe of 


. 


24 
was mortgaged. So, it is in the caſe of Welſh mortgages (Howel v. Price, infra), where no day is 
appointed for the payment, but the matter is leit at large. And ſez Bailh v. Hyham, 2 P. Wms. 45;, 


| © Wortqage, 


wife fi 


S. P.] of the 
Howell v. But where a mortgage in fee was made, redeemable at Mich, mee 
+ gb 1702, or any other Mich. day following, on fix months notice; 3 
Gilb 19. and there was no covenant for payment of the mortgage- money; Kg 
Rep. 106. it was held by my Lord Chancellour Cowper, that the mortgagor - : 
8 having deviſcd his perſonal eſtate to his wife and daughter, and * 
2 Vern. 701. having during his life paid the intereſt of the mortgage, the per- 11 . 
S. C. It ſonal eſtate ſhould not be applied in eaſe and exoneration of the ons 
«5-05-00 real eſtate, for the benefit of the heir at law; for, as he ſaid, 11 
in Pr. in there being no covenant for payment of the money, there was no 2. 
— 2 contract at all between them, neither expreſs nor implied; nor hg 
was no de. would any action lie againſt the mortgagor to ſubject his perſon, Ml (;,..., 
cree upon or compel him to pay this money; but this was in the nature of a 3 
ee conditional purchaſe, ſubject to be defeated on payment by the MW >. ....; 
. ps mortgagor, or his heirs, of the ſum ſtipulated between them, at . 
116, to any Mich. day, at the election of the mortgagor, or his heirs; ſo * 
pos. that here was an everlaſting ſubſiſting right of redemption, de- ee 
theſe hitto. ſcendible to the heirs of the mortgagor, which could not be for- 3 | 
ries refer, feited at Jaw like other mortgages z and therefore there could be no 3 
e mee pre- equity of redemption, or any occaſion for the aſſiſtance of the 3 
ordered to be COurt; but the plaintiffs might even at law defeat the conveyance, "RN 5 
ſearched, by performing the terms and conditions of it; which were not * 
eee limited to any particular time, but might be performed on any gh " 
ported by Mich. day, to the end of the world; and fince here was no cove- 3 
Peere Wil- nant or contract, either expreſs or implied, to charge the per- n 
eee ſonal eſtate of the mortgagor, he thought there was no reaſon Wl ;.;:.... 
ſizeof the to lay the load of this debt upon that which was given to other ned to 
cauſe, viz. perſons. Up 
in 1717, re 
upon the equity reſerved after the trial of an iſſue that had been directed by the court. Upon that late ku 
occaſion Lord Chance!lour ſeemed to be ſtrongly of opinion, that the perſonal eſtate ihould be applied 1:00 / 
in eaſe of the real, the teſta'or having ſaid in his will, that his executors ſhould, by his perſonal eltate, ſy 5 
pay and levy his debts; and this mortgage-money being a debt, his Lordſhip decreed accordingly. ne LO! 
1 P. Wms. 291. 1 Eq. Ca. Abr. tit. Heir and Anceſtor (E), pl. 7. ; and the 
ſhould 
2 Salk. 450. Alſo, if the grandfather mortgages, and covenants to pay the lather ; 
> mortgage-money, and the lands deſcend to his ſon, and his lon I © the | 
dies, having a perſonal eſtate and a ſon; the ſon's perſonal eltate WF power, 
ſhall not go in aid of this mortgage. cum one 
Abr. Fa. So, if an heir has lands deſcended to him, incumbered with a WI tle afli 
hg _ mortgage, and he, before any application made by him to have money, 
; aid of the perſonal eſtate, diſpoſes of them, he cannot after- bon t} 
wards come upon the perſonal eſtate; for the equity, which Wl G11: 
an heir has, is, that the lands may deſcend clear to the fa- daughte 
mily. lle, wi 
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[ Where the real eſtate is originally, or afterwards becomes pri. 
marily liable, the real eſtate ſhall be firſt applied, though a covenar! 
is added, or a bend given; for ſuch covenant or bond is only in- 
tended as a collateral ſecurity to the land, and cannot alter the 


fund. In Baget v. Oughton, 1 P. Wams. 347. land deſcended to — 
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wiſe ſubject to a mortgage made by her father; on an aſſignment 
of the mortgage, the huſband covenanted for the payment of the 


money to the aſſignee: it was decreed, that the huſband's perſonal 


efate was not liable to exonerate the mortgaged premiſes, for the 


debt was originally the father's, and continuing to be ſo, the cove- 
nant was an additional ſecurity for the ſatisfaction only of the 
lender, and not intended to alter the nature of the debt. | 
Geree Evelyn, the defendant's father, and grandfather to the 
plaintiffs, had three ſons, John, George, and the defendant Edward 
Evelyn ; George, the father (being tenant for life, remainder to his 
eldelt ſon John, in tail male of part of the premiſes) together with 
his eldeſt fon John, on the 20th Oftober 1698, by deed and reco- 
rery, ſettled certain eſtates in ſtrict ſettlement, with a power to 
G-:rge, the father, by deed or will, to charge by leaſe, mortgage, 
or otherwiſe, the premiſes limited to himſelf for life, with raiſing 
or paving any ſum not exceeding 6000 I. George, the father, in 


Evelyn Vo 
Evelyn, 


2 P. Wms. 


591. Fitzg, 
131. 8. C. 


Sel. Ca. 
Ch. 30. 


n, at purſuance of the power, mortgaged part of the ſaid land for 1000]. 
$3 ſo ſur the term of 1000 years. This mortgage afterwards, by meſne 
„de. :fionments, became veſted in Sir Thomas Pope Blunt, with a cove- 
e for. can, from George Evelyn, the ſon, for payment of the mortgage- 
be no money, and, on the ſame aſſignment, Sir Thomns, the mortgagee, 
f the core nanted to re- aſſign to George Evelyn, the fon. Afterwards 
ane, Gerge Evelyn, the father, died; then 7ohn Evelyn, the eldeſt ſon, 
e not Wi died without iſſue, upon which George, the ſecond ſon, entered 
1 0) WM von the premiſes compriſed in the ſettlement, and died inteſtate, 
cove kering the defendant, Mary, his widow, and three daughters. 
Pert WY Chen Edward Evelyn and his ſon (the next remainder-man in tail) 
reaſon BY ;-fituted a ſuit againſt Mrs. Evelyn, the mother (afterwards mar- 
other red to Governor Bohun) being the adminiſtratrix of her former 
huſband, George Evelyn, praying, that the perſonal eſtate of her 
on that WI late huſband thould be applied towards paying off the mortgage of 
hz. 191 oo and in exoneration of the real eſtate. But it was held by 
dingy. de Lord Chancellour, aſſiſted by the Lord Chief Juſtice Raymond, 
and the Maſter of the Rolls, that the perſonal eſtate of the ſon 
ſhould not be applied to pay off this mortgage, made by the 
ay the beer; becauſe the charge was made by the father in purſuance 
is fon of the power contained in the ſettlement; and as he had ſuch 
eltate ¶ bower, the defendant Edward muſt be contented to take ſuch land 
«1 crere; and notwithſtanding that the ſon did afterwards, on 
with 2 Wi tc aflignment to Sir Thomas Blunt, covenant to pay the mortgage- 
o have money, yet, fince the land was the original debtor, this covenant 
after. ben the ſon would be conſidered only as a ſecurity for the land. 
which | Gilbert, the late Earl of Coventry, on his marriage with the Earl and 
he fa- Wh Gugliter of Sir Strenſham Maſters, (the Earl being but tenant for 2828 
5 itz, with a power of making a jointure of lands, not exceeding 33 
es pri. 5501. per annum, on any wife he ſhould marry) covenanted, in Strange, 
puenart Bl ©nfideration of the intended marriage, that he, or his heirs, 396. S. O. 
nly in- old, after the marriage, according to the power given him b 
ter the s father's will or otherwiſe, ſettle 300 J. per annum on his wife 
to the lr her Jointure z and it being in proof, that the late Earl directed 


us ieward to look over the rent-rolls, for a fit part of the 
eſtate 
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eſtate to make good the jointure, and that aſterwards the jointure. 
deed was engroſſed, but not executed; though this depended only 
on a covenant, yet the jointure of /and being the chief thing in 
view, the decree was, that the /and ſhould be ſettled, and the 
covenant not made good out of the perſonal gate. 
Freeman v. And ſo in the cafe of Edwards and Freeman, though the wife's 
* jointure, and the daughter's portion were ſecured by articles, 
i #35 which were never completed by a ſettlement, yet thoſe arti; 
being to ſettle lands, and the covenantor leaving lands ſufficient to 
anſwer them, it was decreed, that the daughter's portion ſhoull 
be raiſed ont of the lands, and that the perſonal eſtate of Mr, 
Freeman, the covenantor, ſhould not be applied in exoneration 
thereof. But it is to be obſerved, that in the latter caſe, particu- 
lar lands were agreed to be ſettled, and conſequently, that the 
covenant was a hen upon thoſe lands. 
Leman v. The ſon, tenant in fee, on an aſſignment of the anceſtors 
. mortgage, covenanted with the aſſignee for payment: yet it was 
1 determined, that the perſonal ſecurity was only auxiliary, and 
v. Mertins, both principal and intereſt were charged primarily on the land; 
1 z for although the intereſt had accrued during the poſſeſſion of the 
> ſon, the intereſt mult follow the principal, and be charged on the 
Id. 251. ſame fund, 
Parſons v. A. purchaſed an eſtate for 90. which was at that time mort. 
exe. gaged for 86 J., and he covenanted to pay 86 J. to the mortgagee, 
Hardwicke, and 41. to the vendor; the court admitted the rule of law above 
25th OR. mentioned, but, in this particular caſe, thought that, although the 
3 de covenant was with the vendor only, and the vendee's perſona 
664. note 1. Eſtate not liable in that reſpect to the mortgagee, yet the words 
were ſufficiently ſtrong to ſhew an intention in the vendee to 
make it his perſonal debt. 
Lewis v. N. was, before her marriage, indebted to ſundry perſons, and 
wv, be- entitled to the inheritance of lands, charged with the payment of 
ore Lord , . , 
Hardwicke, ſundry ſums; and before her marriage entered into articles, 
7th Nov. whereby the eſtates were to be ſettled to the huſband for life, fan: 
1 H Wan. waſte, remainder in like manner to wife, remainder to the ifſue of 
664+ note x, the marriage, remainder to the wife in fee; the marriage took 
effect, and the huſband being preſſed for payment of the wile's 
debts, and having alſo occaſion for a farther ſum of money, they 
borrowed 1300 J. of the wife's ſiſter (the original plaintiff in the 
cauſe), and ſecured it by mortgage of the wife's eſtate, and the 
huſband covenanted for payment of the whole money, and allo 
executed a bond conditioned for payment of the money, according 
to the proviſos in the mortgage. Subject to this mortgage, the 
lands were ſettled on the huſband for life, remainder to the iſſue df 
the marriage, remainder to the wife's ſiſter (the mortgagee) in fee. 
N. died without iſſue; and the plaintiff was the deviſee of the 
ſiſter, who brought his bill againſt N.'s huſband for the payment 
of the mortgage- money. But the Lord Chancellour held, that 
although part of the money was raiſed for the huſband's uſe, Jes 
the mortgage being a ſingle tranſaction, he muſt ſuppoſe the in- 


tention of the parties to be uniform, and that ſuch intention = 
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io charge the wife's eſtate with the whole debt; and his Lordſhip | 
diſmiſſed the bill, ſo far as it ſought to compel the huſband to 
exonerate the land, but directed him to keep down the intereſt 
during his life. 

L. had purchaſed ſeveral eſtates, ſubject to mortgages, with Forreſter 
regard to one of which, he entered into a covenant to pay the * 
mortgage- money, for the purpoſe of indemnifying a truſtee; and . — 
2s to another, which was only part of an eſtate ſubject to a Yide 2 F. 
mortgage, upon ſplitting the incurnbrance, both parties covenanted mow ys 
to pay their reſpective ſhares, and indemnify each other ; Lord 
Hirdwicke thought, that theſe covenants would not have the effect 
of making the mortgages perſonal debts of the vendee, they having 
been entered into for particular purpoſes, and declared his opinion 
accordingly in the decree. 

Sir V. O., by his will of the 5th February 1739, taking notice, Perkins v. 

that his daughter C. was deaf and dumb, and that B. had taken 1 
care of her, deviſed certain real and perſonal eſtate to J. B., her 664 ee 
heirs, executors, and adminiſtrators, in truſt, by ſale, or felling 
timber to pay all his debts, and directed that J. B. ſhould receive 
the rents and produce of his real and perſonal eftate without 
xccount, during his daughter's life, ſhe maintaining his daughter; 
and after the death of his daughter, he gave all his real and per- 
ſonal eſtate whatſoever to J. B. in fee, and appointed her ſole exe- 
cutrix 3 Sir V. O. died, March 17540, and J. B. proved the will; 
Sir I, O., in his lifetime, mortgaged part of his eſtate, for ſecur- 
ing 15004, and intereſt, which remained a charge at his death. 
J. B. paid off 500 J., part of this 1500/7., and afterwards borrowed 
2 arther ſum of 2500 J. on mortgage of the eſtates, which money 
was, in the mortgage-deed, expreſsly recited to have been bore 
rowed, to enable her to diſcharge Sir /. O.'s debts. J. B. aſter- 
wards died, and on the diſpoſition made by her, and thoſe claim- 
mz under her, of the property of Sir V. O., this cauſe was 
inſtituted. The cauſe was firſt heard before Lord Bathurſt, on 
the 19th February 1777, when the court declared, that the ſum 
ol 1500 /., part of the 3500 J. was not to be conſidered as a debt 
of the ſaid. J. B., but was to remain a charge on the real eſtate, 
and directed an account of her perſonal eſtate. By an order made 
on rehearing, on the 13th of Augy/t 1781, that part of the decree 
was reverſed, and, inſtead thereof, it was declared, that the ſaid 
lum of 1500/. appearing to have been a charge made on the eſtate 
of the ſaid Sir V. O. in his lifetime, and remaining ſuch at his 
leath, was to be conſidered as a continued lien thereon ; and that 
the ſubſequent charge made on the eſtate by the ſaid J. B., being 
expreſſed in the mortgage- deed to have been made for the purpoſo 
wreſaid, the ſame together, with the 1500/., amounting in the 
viole to the ſum of 3500 J., was to be conſidered as remaining a 
Marge on the ſaid eſtates, 

C. D. mortgaged lands to I, C., to ſecure payment of 5000 J. Shafto v. 
vin intereſt, at 5 per cent. and by will, of 22d of Aſay 1723, de- oY _ 
ned the lands to his nephew G., in tail-male, remainder to the — 


hantiff in tail male, remainder over, and died in the fame month. Feb. 1786. 
In 
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2 P. Wms. In 1725, G. S. ſuffered a recovery to himſelf in fee, The more. 
664. note 1. gagee calling for his money, V. G. agreed to advance 50001, x 
4 per cent. on aſſignment of the mortgage, which accordingly, by 
indenture of 4th of June 1725, was aſſigned to him, with proviſo 
for redemption on payment of the principal and intereſt at g pry 
cent.; and G. S., for himſelf, his heirs, executors, and admini. 
ſtrators, covenanted with V. G., that he, his heirs, &'c., or ſome or 
one of them, would pay to V. G. the ſaid principal and intereſt, 
in manner therein mentioned. In 1779, G. S. agreed to raiſe the 
intereſt to 5 per cent., and by deed covenanted with the mortgagee, 
that the eſtate ſhould remain a ſecurity for the 5000 /., with intereſt 
at 5 per cent., and that he, his executors, c. would pay ſuch in- 
tereſt for the ſame. In January 1782, G. S. died, the intereſt on 
the mortgage being in arrear for about 10 months; and the bill 
was brought (amongſt other things) to have the 5000/, and intereſt 
Paid out of the perſonal eſtate of G., or at leaſt the arrear of in- 
tereſt due at his death, and the additional 1 per cent. charged by 
the deed of 1779; but the Lord Chancellour was clearly of 
$o, Earl of opinion, that the perſonal eſtate ought not to diſcharge the mort- 
Tankerville gage, the land being the primary fund. His Lordſhip alſo thought 


5 that the intereſt muſt follow the principal, and that the contra 
Rep. 57- for the additional intereſt, turning upon the ſame ſubject, muſt be 
in the nature of a real charge. 

Wilſon v. A real eſtate charged with a ſum of 200/. as a bounty, was 
—— holden to be primarily liable, though the perſonal eſtate was alſo 
— et ſubjected by the covenant of the donor. 

Feb. 1785. 2 Cox's P. Wms. 664, note. 

Duke of A leaſehold eſtate had been mortgaged by the teſtator's father 
— Y- to N., for 6500 /., and had, ſubject to that mortgage, devolved 


1 Br. Ch. upon him on the death of his father; afterwards the mortgage 
Rep. 454+ was aſſigned by the deſire of the teſtator to H., who advanced him 
a farther ſum of 100/. upon it, and the teſtator conveyed other 
eſtates as an additional ſecurity to the mortgagee. The teſtator 
then made his will, and thereby deviſed as follows: “ I give and 
« deviſe to A. and B., their executors, adminiſtrators, and aſſigns, 
cc all thoſe my manors, lands, Sc. in L., to have and to hold to 
« them, from the time of my deceaſe, for the term of 99 years, 
i upon the truſts hereinafter mentioned.” He then gave the real 
eſtate ſubject to the term, and, in default of iſſue of his own body, 
to the plaintiff for life, remainder to his firſt and other ſons, in 
ſtrict ſettlement, with remainders over, and afterwards declared as 
follows:“ I do hereby declare, that the term and eſtate, ſo 2 
« aforeſaid limited to them the ſaid A. and B., &'«c., is upon the 
« ſpecial truſt and confidence, and to the intents and purpoſes 
e following; that is to ſay, upon truſt, that they the ſaid 4. and 
« B., Sc. ſhall, out of the rents and profits, or by mortgage, 
« aſſignment, or demiſe, of all or any part of my before- men 
te tioned manors, &'., or any of them, for all or any part of the 
& ſaid term of 99 years, or otherwiſe as to their diſcretion ſhall 
&« ſeem meet, levy and raiſe ſo much lawful money of Gre 
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& gabe at the time of my deceaſe, my funeral charges, and all the 
« legacies and ſums of money given by me in and by this my 
« will, and pay and apply the ſame accordingly. And my will 
and mind is, that after ſo much money {hall be raiſed as ſhall 
« anſwer the purpoſes aforeſaid, together with alt coſts, c., the 
« (aid term ſhall ceaſe and determine.“ He then deviſed as fol- 
hrs: I give and deviſe to my brother M. B., his executors and 
« adminiſtrators, all that the manor of Eaſt and Weſt Deeping, 
« holden by leaſe from the crown, ſubject to the yearly rent and 
« covenants reſerved in the ſaid leaſe, and alſo ſubject to the 


mortgage thereon to N., for 6500 /.; but in caſe my ſaid brother 


« ſhall not be living at the time of my deceaſe, then I give the 
« {aid eſtate and premiſes, with the appurtenances, ſubject as 


« aforeſaid, to ſuch perſon as ſhall be entitled to the freehold of 
« my real eſtate at the time of my deceaſe, by virtue of the afore- 
« {21d limitations of this my will.” 
will he deviſed as follows: © Zem, I alſo give all my houſehold 
goods, and all other my goods, chattels, effects, and perſonal 
« eſtate whatſoever, unto my ſaid brother M. B., if he ſhall be 
« living at the time of my death; but in caſe he ſhall be then 
« dead, I give and deviſe the ſame to ſuch perſon as ſhall be en- 


And towards the end of his 


« titled to the freehold of my real eſtate, under and by virtue of 
the limitations in this my will.” Hr. M. B. died in the life. 
time of the teſtator, and the plaintiff became entitled under the 
limitztions in the will to the real eſtate, And one queſtion was, 
Whether the term bequeathed by the teſtator for payment of debts 
vas liable to the mortgage-debt on the leaſehold eſtate ? Et per 
eriam, with reſpect to the leaſehold eſtate, the charge under which 
it came to the teflator awas prior to his purchaſing it, and inherent in 
the eflate, and the eſtate itſelf was left liable to anſwer it, and 
neither the perſonal eſtate, nor real eſtate, ought to be charged 
vith that debt; for when a man purchaſeth an equity of redemp- 
tion, ſ/ubjeF to incumbrances, that ſhould be a real incumbrance 
following the land, and nat à perſonal one, And the difference 
between an eſtate deſcended and one purchaſed was nothing, 
unleſs the circumſtance of purchaſing created the difference, but 
trat afforded no argument. The queſtion then was, Whether 
llizning the mortgage from N. to H., and covenanting for pay- 
ment of debts, altered the cafe, and made it the debt of the 
teltator ? and it was clear that it did not; for although where a 
man transferred a mortgage, and covenanted for the payment of the 
lebt, according to the rule of lau, he made it his own debt, and 
mide þ;m/elf liable to be ſued upon that covenant ; yet the caſe of 
Evelyn v. Evelyn had decided, that though he might be at law 
lable, yet, while there were real aſſets ſufficient for the payment of 
lie incumbrance, Zley ſhould be applied for that purpoſe ; and it 
Ws to be underſtood, with reſpect to ſuch tranſaction, that the 
ty did it by way of accommodating ie charge, and not of making 
e debt bi; one, 
Another queſtion in the preceding caſe was, Whether, when the 
kilator mortgaged an eſtate of h 51 as an ulterior (ccurity, that 
cireumſtance 
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eireumſtance would create a difference? and it was held that f 
would not; for nothing made it his debt ſo effectually as the core. 
nant to pay, for it did not create the debt, but only operated az 
collateral to the debt. A man mortgaged his eſtate without 
covenant, yet, becauſe the money was borrowed, the mortgagee 
became a fimple contract creditor, and in that caſe the mortgage 
was a collateral ſecurity ; and if there were a bond or a covenant, 
hen there was a collateral ſecurity of a higher ſpecies, but no higher 
by means of the mortgage merely; therefore having ſecurity 
amounted to nothing. 

Again, where L. being ſeiſed in fee by deſcent of an eſtate at C., 
and other real eſtates both freehold and copyhold, by his will de. 
viſed the eſtate at C., which was ſubject to a mortgage for 1500/, 
contracted by his anceſtor, and alſo another eſtate, to be ſold; and 
charged the ſame, and alſo his perſonal eſtate (except 300 J. due 
on bond, which was originally part of his wife's fortune, and ſpe- 
Cifically bequeathed to her by the will) with his debts and legacies, 
and deviſed the reſidue of his real eſtate in truſt for his brother B. 
in ſtrict ſettlement, ſubject to a charge of 100 J. a year to his wife 
upon the copyhold eſtate; and made his wife executrix : the 
queſtion was, Whether, under this will, the perſonal eſtate of the 
teſtator ſhould be applied in exoneration of the real, towards the 
diſcharge of the 1500/7. ? And it was held by Lord Thurlowe that 
it ſhould not; but that the ſame ſhould come out of the eſtate 
originally liable to it. And this decree was afterwards affirmed 
in the Houſe of Lords. 

M. D., by will of 15th of January 1746, deviſed eſtates to 
truſtees for a term of 500 years, to raiſe money for payment of his 
debts and legacies, in aid of his perſonal eſtate z and ſubject tothe 
term, he deviſed the eſtate in ſtrict ſettlement with the ultimate 
limitation to his own right heirs, and he gave the reſidue of his 
perſonal eſtate to his executrix C. P. The executrix applied the 
perſonal eſtate in payment of ſome of his debts, and all the lega- 
cies, except a legacy to herſelf of x000 J., and then died; whill 
the limitations in ſtrict ſettlement ſubſiſted, and after the death of 
C. P., her repreſentative filed a bill to have a debt due to C. F, 
and her legacy, raiſed ; and the only perſon then entitled under 
the limitation in ſtrict ſettlement dying, pending the ſuit, by which 
event the ultimate limitation to the teſtator's right heirs took 
place, a ſupplemental bill was filed againſt M. D. and M. D. F., 
the coheirs of the teſtator. To ſtop this ſuit, the coheirs lique- 
dated the demands of the repreſentative of C. P., at 2070 ., and 
gave their joint and ſeveral bond for that ſum ; this demand was 
afterwards aſſigned to A. B., who alſo bought in debts to the 
amount of 3270 J. remaining due from the teſtator M. D., andthe 
coheirs gave another joint and ſeveral bond to A. B., for ths 
ſum alſo; ſo that A. B. became the ſole creditor on the eſtate. 
M. D. being dead, and a bill being filed by A. B. for payment 
of theſe ſums of money, the queſtion was, Whether a moily 
thereof ſhould be raiſed in the firſt place out of the perſonal eſtate 


of M. D., or out of the real? and his Honour was of E 


15 


that th 
the bur 
If or 
mainde! 
diſchary 
* 


And 
arrived, 
eint 
to conti 

And 
the mor 
and mal 
man or 
ſor life 
proreme 
the bent 
during t 
bound t. 

In the 
eſtate in 
or in fee 
and inte 

But 
bath ſuc 
out by h 
lis repre 
wail of a 
death of 
by mort; 
of the te 

and the 
eltate, 2 
Chancel] 
ragee, w 
u law b 
lad the 
and ther 
That, fo 
money; 
eber in 
tis quel 
ors, whi 

b incu 
thoſe ent 
dent of 
minder, 
Wors, , 
early [ 
wuerſhi 


lat if 
DOVE. 
ed 23 


thout 
gage 
tgage 
ant, 
igher 
urity 


at C., 
ill de. 
500l. 
3 and 
„ due 
d ſpe- 
racies, 
her B. 
s wiſe 
: the 
of the 
ds the 
ve that 
eſtate 
armed 


tes to 
t of his 
to the 
timate 

of his 
ied the 
e lega- 
hilft 
eath of 

C. ., 
under 
which 
rs took 
D. P '" 
g liqui- 
1. and 
nd was 

to the 
and the 
for this 
eſtate. 
ayment 
moiety 
a] eſtate 
opinion, 


that 


Mortgage. 
dat the real eſtate was the original debtor, and ought to bear 
the burden.] 8 
If one deviſe lands which are in mortgage to A. for life, re- [Corniſh v: 
mainder to B. in fee; A. ſhall contribute one-third towards the Mew, i Ch 
diſcharge of the mortgage, and B. the other two-thirds, Ca. 271, 


Rowell y, 
Walley, 1 Ch. Rep. 221. Ballet v. Spranger, Pr. Ch. 62. Verney v. Verney, 1 Vez. 4:8.] 


37 


(And if the mortgage-money is payable on a contingeney not Hayes ve 
rived, he in remainder or reverſion may exhibit his bill quia timer, Hayes, 
wzinſt the tenant for life, and the tenant for life ſhall be decreed — * 
to contribute. | 

And it the tenant for life of the equity of redemption pays off Neuling 
the mortgage, and has the term aſſigned over in truit for himſelf, v Abbot, 
and makes improvements, and dies; and afterwards the remainder- _ as om 
man or reverſioner comes to redeem ; the repreſentatives of tenant Abs. 596, 
for life ſhall have the allowance of two-thirds of the laſting im- 77: [refers 
provements, but nothing for the other third, becauſe he received 9 
the benefit thereof during his life; and no intereſt ſhall be allowed tor finds no 
during the life of tenant for life for the money he paid, for he is c of this 
bound to keep down the intereſt during his eſtate. CR 885 

In the caſe of James and Hailes, it is laid down that, if an ae 
eſtate in mortgage be ſettled on A. for life, and then on B. in tail Hale, 
or in fee, the tenant for life ſhall bear two-fifths of the principal OO 
and interelt, and the remainder-man three-fitths. 125 

But where he who is poſſeſſed of the equity of redemption 
bath ſuch an intereſt in the eſtate, as he can ſecure the money laid 
out by him to redeem upon, the remainder-man ſhall pay him, or 
lus repreſentatives, all he hath advanced. As, where a tenant in 
ail of a mortgaged eſtate, under the will of his father, upon the 
death of his two brothers, paid off a debt originally on the eſtate 
by mortgage term for years, but neglected to have an aſſignment 
of the term to himſelf, and afterwards deviſed the fame lands ; 
ud the plaintiffs, the remainder-men under the will, claimed the 
late, as not barred, diſcharged of the incumbrance: the Lord 
Clancellour held, that there being a term for years in the mort- 
fagee, which ſtood in point of law as it did before, no aſſignment 
n law being made thereof, none of the parties before the court 
tad the legal eſtate, for a conveyance of which the plaintiffs came; 
nd therefore that conveyance muſt be upon equitable grounds. 
That, ſo far as it appeared, tenant in tail paid it off with his own 
noney; that he might have taken an aſſignment of the term, 
ther in truſt, to attend the inheritance, which would have ended 
this queſtion, or in truſt for himſelf, his-executors, or adminiſtra» 
os, which would, notwithſtanding the remainder over, have kept 

incumbrance on foot for the benefit of his perſonal eſtate and 
thoſe entitled thereto z or, that he might have called for an aſſigu- 
nent of it in his life, if he had found out this limitation in re- 
wander, that it might have been made for the benefit of his exe- 
N.. not of the remainder; but his not doing any of theſe, 
uly proved, that he took himſelf to have had the abſolute 
uerſlip and diſpoſal of it. And the court could not decree,.to 
perſons 
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Vern. 404. 


Clyat v. 


Batti ſon. 


Cro, Car. 
27. 
Ce. 99 


Tweddel v. 


T weddel, 
2 Br. Ch. 


Rep. 101. 


Mortgage. 
perſons claiming this, in contradiction to his apprehenſion and 
intent, a conveyance of the inheritance, and likewiſe of thi; 
term, without making a ſatisfaction to the perſonal eſtate of the 
tenant in tail; as that would be contrary to the maxim, that be 
who would have equity, muſt do equity; and the plaintiffs were de- 
creed to have the eſtate, ſubject to the money paid by the tenant 
in tail in diſcharge of the mortgage.) 

But, if lands in mortgage are deviſed to A. for life, remainder 
to B. in fee, and A. takes an aſſignment of this mortgage in x 
truſtee's name; though B. might have compelled A. to contribute 
one-third towards payment of the mortgage, in reſpect of his eſtate 
for life; yet if A. be dead, and the bill be brought againſt his ex. 
ecutor, he ſhall be obliged to contribute only in proportion to the 
time that 4 his teſtator enjoyed it. 

A. mortgaged his lands upon condition, that if he or his heirs 
repaid 100/. at ſuch a day, he ſhould re- enter; before the day he 
dies, leaving iſſue a daughter, his wife enſeint with a fon; the 
daughter pays the money at the day, and then the ſon is born; 
the daughter ſhall keep the lands, and the ſon ſhall not recover 
againſt her; for the daughter is in nature of a purchaſer, where 
ſhe hath regained the land by her own vigilance, which otherwik 
had lapſed at law to the mortgagee. 

If one purchaſe an eſtate ſubject to a mortgage, his perſonal 
eſtate will not be liable to exonerate the real eſtate from payment 
of the mortgage-debt, although he covenant with the vendor to 
pay the mortgage, and indemnify him from all coſts and charges 
in reſpect of it. Thus, A. agreed to purchaſe an eſtate of B., 
which was then ſubject to a mortgage of 2000 J. to D., and ac- 
cordingly by indenture of leaſe and releaſe between A. of the 
one part, and B. of the other part, reciting the mortgage, and 
that B. had contracted with A. for the purchaſe of the inheritance 
of the ſaid eſtate, and had agreed to pay the ſum of 3500/7. for 
the ſame in manner therein mentioned, that was to ſay, to the 
mortgagee all ſuch ſums as ſhould be due to him upon the ſaid 
mortgage, on the firſt of May next enſuing, as alſo to pay ſuch ſum 
of money as ſhould remain after deduCting the money due to the 
mortgage of D.; it was witneſſed that the faid A., in conſideration 
thereof, did grant, &'c. to the ſaid B., his heirs and aſſigns forever, 
all the ſaidpremiſes, Sc. and in the covenant againſt incumbrances, 
the mortgages and ſecurities were excepted. And the ſaid B. dd 
covenant, that he, Oc. would well and truly pay, or cauſe to! 
paid, to the ſaid D., the ſaid ſum due in manner aforeſaid, aud 
would indemnify the ſaid A., his heirs, &c., and his goods and 
chattels, land and tenements, from all coſts and charges, &. 
in reſpect of the ſaid mortgage. A., after completing the purchal 
of B., made his will, and died, and then a queſtion aroſe betwee! 
his perſonal repreſentatives, and the deviſees of this eſtate unde 
the will, Whether, from the nature of the contract, the perſon: 
eſtate of 4. (reſpecting which he had made no diſpoſition in lt 
will) was liable to be applied in diſcharge of the mortgage ? 

ney 


per curiam, it is a clear rule that the perſonal eſtate 3 5 
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Mortgage. 


and charged in equity where it is not a law; and if not chargeable at 
this uu, there is no principle or cafe in this court to warrant its being 
the chargeable in equity, contrary to the order of the law. Where it 
at he is a debt payable by executors at lau, this court will relieve the 
de- heir, by turning the charge upon the executors, provided it does 
nant wot incerſere withfatker debts and legacies, or any more ſubſtan- 


tial claims. In reſpect of the rule of marſhalling aſſets, it is that 
inder mul be a debt atfecling both the real and perſonal eſtate; ſo 


in 1 in caſe the pertonal fund proves deficient, to enable the court to 
ibute martha! the aftets, you mult prove that the executors are account- 


eſtate de at law, and not in equity. In this caſe, the perſonal eſtate 
is ex Wl never was liable, either by action againſt the party himſelf, or 
0 the gainſt his executors. : 
Sir Jahn Napper's eſtate was in mortgage, and he died, leaving 
Sir Theophilus his heir, who, upon his intermarriage with Lady 
Efingham, ſettled a jointure upon her, and covenanted to pay his 
father's debts, and then died, poſſeſſed of a conſiderable perſonal 
eltate, which came to his wife, having diſpoſed of a real eſtate, 
which was ſettled by an act of parliament, in truſt to pay his fa- 
thcr's debt: the heir at law brought his bill againſt the wife, to 


; heirs 
lay he 
| ; the 
born; 
ecover 
where 
erwile 


to dilcharge the father'. mortgages, and it was ſo decreed. But 
tie reaſon was, becauſe the heir had diſpoſed of the eſtate ſo ſet- 
led in truſt, and then it was but juſt and equitable, that his per- 


zrſonal 


yment Wi 
ador to nah cltits thould be applied to exonerate the mortgaged eſtate, 
-harges gelcended to the heir at law, becauſe he was anſwerable for the 
of B., Noot <ltate, ſettled for that purpoſe.) 


and 20· © 1141 enter into a bond, in which he binds himſelf and his 
of the ns, and dies, leaving a real eſtate to deſcend to his heir, ſubject 
re, and mortgage for years, and the heir ſells the equity of redemp- 
eritance n, the obligee cannot redeem the mortgage, without firſt having 


0 l. for jadgment at law againit the heir. 

to the dowreſs may redeem a mortgage, paying her proportion of 
the (aid i” nortgage-moncy; and as to the refit, ſhe may hold over till 
uch fun is ſatisfied, 

e to the do, if a jointure is made of lands which are mortgaged, the 
deration way redecm, and her executor ſhall hold over till repaid with 
for erer elt; becauſe ſuch tenant for life ought to be reimburſed the 
brances "m7 ihe paid to ſet her eſtate free, and in the condition ſhe 
d B. dug mt have been in. 

aſe to be ot, if a jointreis after marriage join with her huſband in a 
ſaid, 200” and mortgage the land, and the huſband die; there, her land 
ods and ichuge d, and the ſhall pay her part towards the diſburdening of 
ges, (0 121d ; and her executors ſhall not hold the land till ſatisfied 


feof, becauſe ſhe herſcif concurred in laying on the charge, 


urchaſe N 
therefore muſt join in the diſburdening of it, according to the 


betweel 


7 


1 


ate unde de of her intereſt, 
erſon⸗ Uthe wiſe joins in a mortgage, and levies a fine, with an 
on in hi n to bar her dower; and in confideration thereof the huſ- 
age! agrees, that ſhe ſhall have the equity of redemption in lieu of 
i nere ner, and he afterwards mortgages the ſame eſtate twice 
charge WV, D more z 


33. 


Napper v. 
Lady Effing - 
ham, Fitag. 


142. 144 


have the perſonal eſtate of the huſband, upon his covenant, applied 


Abr. Eq. 
315. 4 
Bateman v. 
Bateman. 


Abr. Eq. 
219. 

Palmer v. 
Danby, 
Chan, Ca. 
271. 

2 Vent. 243» 
2 Chan. Ca. 
100. 161. 


Chan. Ca. 
271. 

2 Chan. Ca. 
997 100. 


Vern. 294. 
Dol: v. 
Coltman-· 
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34 Mortgage. 
more; though this agreement be ſraudulent againſt the ſubſequent 
mortgagees, ſo far as to entitle the wife to the whole equityof 
redemption, yet ſhe ſhall have her dower, if ſhe ſurvives her hyf- 
band, and ſhall not be put to her writ of dower, becauſe the 
eſtate may be ſo conveyed away by ſome of the mortgagees that 
poſſibly the may not know againſt whom to bring her writ of 

: dower. | 

Vern. 213. If a man marries a jointreſs of houſes which are burnt down, 

. and the huſband and wife borrow 1500. to build on the ground, 

(In this and levy a fine ſur concefet for ninety-nine years, if the wife lives 

caſe, az re- lo long, and a deed is made between the conuſce and the huſband, 

eee wherein the huſband covenants to repay the mortgage- money, with 

Brond v. intereſt; and the equity of redemption is limited to the huſband 

Brond, and his heirs, and the huſband expends 3 or 340001. in building 

wig . on this ground, and dies; the wife ſhall redeem, and not the heir 

— that of the huſband; for the wife was no party to the deed of te- 

there was an demiſe, by which the redemption was limited to the huſband ; and 

tber che wife the wife being a jointreſs, and having granted a term for years 
mould not only, out of her eſtate for life, there reſts a reverſion in her, which 


8 naturally attracts the redemption. 

iced, but 

ſhould redeem, paying the intereſt of the money borrowed, and that the court reſolved, that the wif: 
having ſuflered the repreſentative. of the huſband to remain in poſſeſſion, and pay off his debts, with. 
out exhibiting her claim for a long period of time, ſhouli not be allowed any profits received by the 
huſband's revrefentatives, but from the time of filing the bill, which was the firſt notice to them ef 


ſuch agreement.] 


2vern. 48. A. on his marriage agreed to leave his wife 100010. if ſhe ſur- 
eee % vived him; the drawing of the agreement was left to the parſon 
; of the pariſh, who made a bond from A. to his intended wife in 
2000 J. conditioned to leave her 1000 J. if ſhe ſurvived him: The 
marriage was had, and A. died, leaving a freehold and copyhold 
eſtate in mortgage, and which were mortgaged together ; and it 
was held, that the wife ſhould redeem as well the freehold as copy- 

hold, and hold over till ſhe was ſatisfied. 
2Vern.437- A. joins with B. her huſband in making a mortgage for years 
e ee of her inheritance for 4500/. to ſupply the huſband's occaſions, 
of Hunting. and to pay for the place of captain of the band of penſioners and 
ton. ſubject to the mortgage, which was for a term of years; the eſtate 
was ſettled on A. for life, remainder to her ſon in tail: B. in the 
mortgage-deed covenants to pay the money, and the proviſo was, 
that on the payment of the mortgage-money the term was i 
ceaſe : the mortgage was ſeveral times aſſigned, and particular 
in 1683, and the wife joined in it, and there the proviſo was, thi 
on payment of the money by them, or either of them, the mot 
gage-term was to be aſſigned as they, or either of them, ſhould 
direct or appoint : a few days after the mortgage was made, B. by 
letter thanked his wife for having ſealed it, and added, that the 
profits of the office ſhould be religiouſly applied to pay off the in 
cumbrance: but afterwards when money came in, though he pil 
of the mortgage, yet he took an aflignment thereof in truſt fe 
himſelf; and by will deviſed his perſonal eſtate, and the beneß 
of this mortgage, to his ſecond wiſe. On a bill by the ſon * 
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Mortgage. 
erſt wife, to have this mortgage aſſigned him, it was declared by 
my Lord Keeper, that he could nor decree for him, but upon the 
uſual terms of redemption, on payment of principal, intereſt, and 
colts, diſcounting profits. But upon an appeal to the Lords, the = Br. P. C. 
ſon obtained a decree to have the mortgage aſſigned to him. 

So, where A. and his wife mortgaged the wife's eſtate, and A. 2 Vern. 604s 
corcuanted to pay the money, but the equity of redemption was 22 — 
reſerved to them and their heirs; the huſband dying, it was de- 
creed, that the mortgage ſhould be diſcharged out of the huſband's 
eltate. 

Again, a huſband, ſeiſed in right of his wife, borrowed 500 J. Tate v. 
to ſupply his occaſions; for ſecuring which, he and his wife levied _— 

a fine of her inheritance, and raiſed a term of 50 years, which 264. 
was limited to the perſon lending the money, with remainder to the 2 Vern. 689. 
wife in fee, to be void nevertheleſs upon payment of the money *: & 
borrowed, with intereſt ; and in the deed, the huſband covenanted 

to pay it off. Afterwards, the hutband made his will, by which 

be gave ſeveral charities out of his perſonal eſtate, and then died, 

without having diſcharged the mortgage, indebted by ſimple con- 

tract. The aſlets not being ſuthcient to pay the mortgage-money, 

and alſo the charities given by the will, the widow exhibited her 

bill to have the former diſcharged out of Her huſband's perſonal 

eſtate. And fo it was decreed ; for his perſonal eſtate would be 

liable to pay debts, before legacies, though left to a charity, they 

being itil but legacies. | 

Where a man made a voluntary deed, and afterwards mort- Ran v. 
raged the ſame lands, and the #r/7 deed, on trial at law, was found 88 
audulent againſt the mortgagee; yet, on a bill exhibited by the — 
perlon to whom the deed was made to redeem the mortgage, it Nelſon, 101. 
was held, that, though the firſt deed was fraudulent, becauſe vo- ” Ca. A. 
luntary, as to the mortgage, yet it was good as to the equity of ade 
redemption, and would paſs that; for a voluntary deed would v. Wet, 


ind the party that made it, and his heirs. ae Ch. 


Aſſignees of a bankrupt may redeem, or aſſign an equity of re- 1 Ch. ca. 
demption. 45 
do, likewiſe, a tenant may put himſelf in the place of the Dougl. Rep. 


mortgacor, and either redeem himſelf, or get a friend to do it. — a 


Howard v. 
Harris, 1 Vern, 33. 
And an aſſignee of the equity of redemption, which has been 
(lerted for a time, but not for that period which is a bar to a re- 
emption, will, if there are circumſtances which would induce 
we court to decree a redemption in favour of the mortgagor or 
us repreſentative, be entitled to the benefit of it. Therefore, Anony- 
lard Hardwicke, in a caſe, where a prowling aſſignee had bought u _ 
U equity of redemption, which had been abandoned for fifteen R 
fears, for a very inconſiderable ſum, imagining, that from ſome 
ow ledge of the law, he might be able to unravel a great num- 
of circumſtances, and by that means entitle himſelf to a re- 
uption, was of opinion, that he was entitled to a decree to 
D 2 redeem. 


35 


The allignee, in equity, may redeem a mortgage. 


Mortgage. 
redeem, But his Lordſhip held him entitled only upon thefe term 
viz, that the aſlignee, in taking the account before the Maſter, 
ſhould be confined to furcharge, and falſify only, and the intereſt 
upon the mortgage be computed at five per cent. though at that 
period money bore a higher rate of intereſt. 


Jones v. A mortgage by a popiſh heir may be redeemed by the next pro- 

— _ teſtant heir, 

Bunb 346. Com. Rep. 661. 

2 Vez. 304 An equity of redemption will follow the cuſtom as to the legal 
eſtate. In borough-engliſh lands, if mortgaged, the equity of 


Ibid. 


Philips V. 


Hele, 


1 Ch. Rep. 
100. et ale 


redemption will deſcend to the youngeſt ſon to whom the lands 
deſcend. 

So, in mortgages of gavelkind, lands which deſcend to all the 
children equally, the equity of redemption deſcends to all like- 
wiſe, 

And it may be deviſed, Thus, where one, ſeifed in fee-ſimple, 
mortgaged his lands, with a proviſo for repayment by him, his 
heirs, or aſſigus, and then deviſed the ſame premiſes, the court 


2 Burt. 978. decreed, on a bill by the deviſee to redeem, that the equity of re- 


2 Chan. 
Ca. 8. 


2 Vez. 431. 


Shirley Vs 


Watts, 


3 Ack, Rep. 


200. 


Angel v. 


Draper, 


iVein. 309. 


King v. 


demption belonged to him and not to the heir. 

But, if a mortgagor, before the condition broken, deviſe, it will 
be void; for a condition is not deviſable. 

Every deviſee of a mortgaged eſtate, that brings a bill to re- 
deem, need not make the heir at law party; it the deviſee claims 
to have the will ettabliſhed, it is neceſſary: if only a title under 
the will, it is not. 

A judgment creditor may redeem againſt a mortgagee of a leaſe- 
hold eſtate, who is likewiſe a bond creditor : but, before the bill 
is brought to redeem, a writ of execution muſt be ſued out; for 
until that be done, the judgment creditor hath no lien on the leaſe- 
hold eſtate, and, for want of its being taken out, the bill in the 
principal caſe was diſmiſſed. 


Maritla!, cited in the principal caſe. 


Bunb. 347. 
2 E. C. 


Tenant by elegit, ſtatute merchant, or ſtaple, may redeem. 


Abr. 594. notes. 


Stonehewer 
v. Thomp- 
ſon, 2 Ark. 


40. 


And the law is the ſame as to a judgment creditor, though the 
judgment be with ſtay of execution, Thus, H. in 1693, confeſſed 
a judgment, with a defeaſance, by which it was not to take effec 
until after the death of a woman, who lived until 1726. The 
eſtate, ſubject to this judgment, deſcended in the mean time from 
H. to his heir, who mortgaged it to T. The mortgagee had no 
notice of the judgment at the time: the heir afterwards, in 1721 
about five years before the woman died, became bankrupt; and 
the mortgagee was appointed aſſignee. Aſter her death, the re- 
preſentative of the judgment creditor brought his bill againſt the 
aſſignee to redeem the mortgage, upon payment of principal, in- 
tereſt, and colts. The queſtion was, Whether, as there was 
actual elegit taken out by the judgment creditor before the com 
miſſion of bankruptcy iſiued, the aſſignee under the commiſſion 


qua ſuch, or the judgment creditor, ſhould redeem ? And it #1 
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er, contended on the fide of the aſſignee, that the heir was charge- 
reſt able only as terre-tenant ; and therefore the perſon who claimed 
hat under the judgment was mf a creditor of the bankrupt. Sed per 

ur. The judgment creditor is entitled to redeem the whole (for 
pro- WH it muſt be entire) and to have the eſtate of H. exonerated out of 


that of his heir, if the heir's is ſuſhcient. As to the point which 
had been laboured, in order to make this perſon come in as a cre- 
legal tiror under the commiſhon of bankruptcy, there was nothing in 
y of Wl i. If it had been merely a bond creditor from the anceſtor, there 
ands night have been ſome colour to inſiſt upon this under the ſtatute 
of fraudulent deviſes; becauſe that act made it a debt againſt the 
1 the heir himſelf, as well as the anceſtor. But it was entirely different 
like- WY here, as this was a judgment which was a lien upon the land, a 
fritri a lien upon the lands in the hands of the aſſignee under the 
mple, WM commiſſion, who ſtood only in the place of the bankrupt. 
1, his The crown may redeem eſtates mortgaged, forfeited by the Attorney 


nortgagor by his being indicted and outlawed for high treaſon. General v. 
9 Crofts et al. 


1 Brown's ar. Ca. 22. 
If an eſtate deſcend to an infant ſubject to incumbrances, the Paimer v. 
guardian may, without the direction of a court of equity, apply 8 Pre. 
the profits to diſcharge the incumbrances, viz. to pay the intereſt . 
& any real incumbrance, and the principal of a mortgage ; becauſe 
that is a direct and immediate charge upon the land; but net the 
pincipal of any other real incumbrance.] 


2. To whom the Mortgage-Money ſhall be paid. 


Mortgages, being part of the perſonal eſtate, belonging to the Chan, Ca. 
executors or adminiſtrators z though it was formerly held, that if 3 . 
; feoTment in fee was made upon condition, that if the mort- Smoult. 
gor paid the ſum to the mortgagee, his heirs, executors, or ad- 
niniſtrators, that then the mortgagor ſhould re-enter, and the day 
m. piled without payment, and the mortgagee died, whereby the 

nds deſcended to his heir; in ſuch caſe, the heir being named 
ugh the WV" the condition, and no bond or covenant given to make it appear 
onfeſſed WTF perſonal matter, and no deficiency of aſſets to pay creditors, that 
e effect WT! ber parting with the bencht defcended to him, ſhould have 


5. The money in the mortgage. 

ne kom But afterwards it was truly ſettled by the Lord Chancellour Chan, Ca. 
- had no , that the money ſhould go to the executors or adminiſtra- * hs 
n 172,88 204 not to the heir; and the reaſon was, becauſe equity fol- 30, 51. 220. 
pt; and the law. And at common law, if conditions or defeaſances 2 Vent. 348. 
the te- Tt gn ges are ſo penned, as no mention is made either of heirs 31 


; 0 Hard. 467. 
eiccutors, in that caſe, the money ought to be paid to the exe- ven. 170. 


ars, becauſe the money came out of the perſonal eſtate, and 412+ Pre- 
erefy h . 2 B if h d f (: * ced. Chan. 
*tore ought to return thither again. But if the detealance ap 
ts the money to be paid to the heir or executor disjunctively, 
by the common law already mentioned, if the mortgagor 
F the money preciſely at the day, he may elect (a) to pay it [(a) If the 


to the heir or to the executor. But where the preciſe day monsege be 
D 3 1 in fee, cou 
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Mortgage. 


is paſt, and the mortgage forfeited, all election is gone in law, 
for in law there is no redemption. And when the caſe is reduced 
to an equity of redemption, it were perfectly againſt equity to ie- 
vire the election of the mortgagor ; becauſe that would only tend 
to the delay of the payment of the money as long as he pleaſed, and 
end in compoſitions to pay the money into that hand which would 
uſe him beſt. And to ſav that the election thould be in the court, 
would be to place 2n arbitrary power in it, which would tend to 
the inconvenience of the ſub'ect ; fince no man could ſafely pay 
the money in ſuch caſes, without a ſuit in equity. And, there. 
fore, ſince there ought to be a certain rule, a better cannot be 
choſen, than to come as near as can be to the rule and reaſon of 
the common law. Now the law always gives the money to the 
executor, where no perſon is named, and where the election to 
pay either to the heir or the executor is gone and forfeited in law, 
it is all one, as if neither heir nor executor were named in the 


condition. And then in natural jultice and equity, the principal 


right of the mortgagee is to his money, and his right to the land 
is only as a depoſit or pledge for his money; and therefore the 
money ought to be paid into the proper hand, that the mortgagee 
hath appointed receiver of his money, and that is his executor, 
And then the heir, who is only a truſtee to keep the pledge, 
ought to deliver it back to the mortgagor; for though the heir 
has the uſe and benefit of the land till redeemed, yet he has it 
only as a pledge, and therefore is a truſtee to reſtore it when the 
money is paid to the proper hand; and the heir himſelf, though 
he be proper to keep the pledge, being land, yet he is not proper 
to receive the money, it being purely perſonal. Nor is it hard, 
that the heir ſhould part with the land, without having the mo- 
ney that comes in lieu of it; becauſe we are to conſider, that the 
money was originally parted with from the perſonal eſtate, and 
had immediately come into the hands of the executor, had it not 
been placed out on this real ſecurity, Whether, therefore, the 
executor has aſſets or not, the mortgage-money ſhould be paid to 
him. But the mortg»gee, by any conveyance in his lifetime, ot 
hy his laſt will and teſtament, may diſpoſe of it otherwiſe to whom 
he pleaſes. 

If the heir of the mortgage? forecloſes the mortgagor, the exe. 
cutor being no party, upon a bill by the executor againſt the heit 
of the mortgagee and the mortgagor, the land will be decreed the 
executor. 

But if the executor of the mortgagee, aſter a forecloſure by the 
heir, brings a bill to have the benefit of the mortgage, the heir, ll 
he thinks fit, may take the benefit of the forecloſure to himſell, 
paying the executor the mortgage-money and intereſt. | 

And, if the mortgagor doth not redcem, the adminiſtrator ſhal 
have the land. 'Thus, where the mortgage was forfeited, the hel 
in poſſeſſion by deſcent, no want of aſſets, and the mortgage Ul 
not offer to redeem; the heir of the mortgagee was decreed | 
convey the lands to his adminiſtrator z for as the mone}y * 
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part of the perſonal eſtate, would have gone to him, ſo would the Z 
land, which was in lieu thereof. | 
If there be a mortgage in fee of a long ſtanding, and there be 2Vern. 367, 
two deſcents caſt ſince the mortgage was made; though the mort- nee Vo 
. ICAVESS 
gigor, by anſwer, ſays, he will not redeem, yet the mortgage ſhall 
go to the executor, and not to the heir, the equity of redemption 
not being forecloſed or releaſed. 
[Although a mortgagor, the mortgage being forfeited, releaſes 2Vern. 1934 
to the heir of the mortgagee in fee, yet the adminiſtrator ſhall have 
the benefit of that eſtate, even though there be no debts. And 
ſo it is in caſe a mortgagor be forecloſed, or that the mortgage 
be of ſo ancient a date, as in the ordinary courſe of the court, it 
be not redeemable z for, in cafe the mortgagee be not actually in poſ- 


Jun, it vill be looked upon to be perſonal eltate. 


And, where there was huſband and wiſe, and the wife, having Turner v, 
z mortgage in fee of a copyhold, died leaving iſſue, which iſſue Crane, 
was admitted, and died, and then the huſband, as adminiſtrator to aa 
his wite, claimed title to the copyhold, being a mortgage, and ſo 
part of his wife's perſonal eſtate; it was decreed to him againſt | 
the licir at law, although the latter had been admitted. 

So, a mortgage of an inheritance, to a citizen of London, hath 1 Ch. ca. 
deen held to be part of his perſonal ellate, and divided according 285. 
to the cuſtom. ORs 

But where a mortgage was deviſed as real eſtate, after a decree Garrett y. 
of forecloſure n,, it was held to be perſonal eſtate for payment 3 1 
of debts, if aſſets fell ſhort, though conſidered as real eſtate be- 394 
tween deviſor and deviſee. 

But a mortgage will not paſs as land under a general deſerip- Martin v. 
ton, applicable to it in point of locality, if there be other cir- — 
cumſtances ſuſhcient to ſhew, that the owner conſidered it as * 
perſonal property. 

Where money ſecured by a mortgage (to which the executor Laurence v. 
vas legally entitled) was articled to be laid out in land, and ſet- Brveriey,. 
ted on the iſſue of the marriage, it was by Hale, Chief Juſtice 1 

20. N , 3 217. 
on a ſpecial verdict, adjudged to be bound by the articles. 

[f two p-rſons advance a ſum of money on mortgage, and take 2 ves. 258. 
the mortgage to themſelves joirtly, withour inſerting in the deed 
tne words, to be equally divided between them, and one of them dies; 
when the money comes to be paid, the ſurvivor ſhall not have the 
Whole, but the repreſentative of him that is dead ſhall have a pro- 
portion, becauſe, from the nature of the tranſaction, the court 
preſumes this to be the intention of the parties. Thus, N. and Petty v. 
ent 2000 J. to G. on mortgage, 1450 J. whereof was the mo- 3 
ey of S., and 5 50 J. the reſidue, the money of N., and it appear- 38. — 
td, by a note under both their {ignatures, that the 1450 J. was 
Klivered by S. to N., and that, if the mortgage was paid off then 
ue 1450 l., with intereit thereon, was to be redelivered into the 
lands of S., for the uſes of his will. Afterwards, and before the 
Gy of redemption, S. made his will, reciting the above memo- 
undum, and diſpoſed of his ſhare thereby. The lands were re- 

*med on the day, and the whole money and intercſt paid to M., 
D 4 S. being 
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S. being dead, and he claiming it by ſurvivorſhip. But, on a hill 
exhibited by his executor, the court was clearly of opinion, that 
by equity, there ought to be no ſurvivorſhip in a caſe of this na- 
ture; and that the note, under the hands of both the parties, and 
the will of S., thewed plainly that there was a truſt between 
them, that, on repayment, each of them was to have his money, 
with intereſt. 

And if two perſons, being mortgagees, forecloſe the mortgagor, 
the mortgaged eſtate ſhall be divided between them, becauſe 
their intent is preſumed to have been, that it ſhould be fo di. 
vided.) 

But, if a mortgagee in ſee encer for a forfeiture, and after ſeven 
years enjoyment abſolutely fell the land to J. S. and his heirs, the 
eſtate ſha!l not be looked upon to be a mortgage in the hands of 
J. S. ſo as to make it part of his perſonal eſtate, but it ſhall be for 
the benefit of his heir, 

A., being in poſſeſſion of an eſtate that was a mortgage in fee, 
by will deviſes it to his daughters B. and C. and their heirs, and 
dies: B. marries, and dies: the queſtion was, Whether the ſhare 
of B. ſhould be decreed real or perſonal eſtate, and, conſequently, 
go to her heir, or to her huſband as her adminiſtrator ? Ir was de- 


creed againſt the huſhand; and my Lord Keeper put this caſe: | 


A man ſeiſed of lands in fee, which were only mortgaged to him, 
deviſes them to his ſon and heir, and his heirs ; ſurely theſe lands 
ſhall deſcend as an inheritance ; or, though the mortgage be paid 
off, ſhall not the money be conſidered as lands, and go to the heir 
and his heirs,. as the lands would have done, and this purely by 
the intention of the teſtator; and did not the teſtator, who had 
a governing power, intend in the prefent caſe, that the mort. 
gaged lands ſhould be confidered as any other lands of inherit- 
ance, and be ſubject to, and be directed by, the ſame rules which 
other eſtates ate? 


3. Of the Precedency and Right of Redemption, where there are 
ſeveral Mortgagees or Incumbrancers; and herein of their Re- 
medies againſt each other, as well as againſt the Mortgagor. 


Herein we mult obſerve, as a ſure and eſtabliſhed rule, that he 
who hath the firſt mortgage, having the lepal eſtate, ſhall preval 
before all other ſubſequent mortgagees and incumbrancers. But 
if a man mortgages land by a defective conveyance, and afterwards 
mortgages by an aſſurance which is good and effectual, without 
notice, the fecond ſhall prevail, becauſe that carries the legal title; 
and equity will not interpoſe, when both are equally upon ralu- 
able conſideration. But if a man mortgages by a defeCtive con. 
veyance, and there are ſubſequent debts that do not originally il. 
fect lands, there, the defect ot ſuch a conveyance ſhall be ſupplied 
again{t a ſubſequent incumbrancer, who acquires a legal title a 
terwards ; for ſince the ſubſequent incumbrancer did not originally 
take the lands for his ſecurity, nor had in his view an intention to 


affect them, when aſterwards the lands are affected, and he 2 
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hill under the very perſon that is obliged in conſcience to make the 


that ſecurity good, he ſtands in his place, and ſhall be poſtponed to 
na- ſuch defective conveyance. 
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and This rule and diſtinction being grounded on the following caſe, 
een we ſhall here inſert it at large. 
ney, Henry Francis, father of the defendant Henry, in conſideration 
of 400/. money lent, by feoffment, 17 Fuly 1665, mortgaged to 
gor, de plaintiff's teſtator in fee, a piece of ground called Pur/efield, 
auſe in the pariſh of Gzbs, but no livery thereon, and covenanted for 
di- him and his heirs, that he was lawſully ſeiſed in fee of the pre- 
miſes, ana ſor quiet enjoyment, free from incumbrances againſt 
even him and his heirs, and all perſons claiming under him, with cove- 
„the nant for farther aſſurance within ſeven years. Henry Francis, the 
ds of WR fither, Mich. 1669, borrowed of the teſtator 57 /. on bond, and 
e for Wl promiſed that the mortgaged premiſes ſhould be ſecurity ſor it. 
Henry Francis, the father, in 1670, made his will, and thereof 
1 fee, N made Henry Francis, his ſon, executor. The teſtator, Robert 
„and eb, dicd, and the plaintiff Zleanor proved his will. The de- 
(hare WW fendant, Henry Francis, confeſſes ſeveral judgments, on bonds, en- 
ently, WE tered into by his father (to wit) ſeven judgments, as heir, and one, 
as de- W:5 executor to his father. One of theſe ſeven judgments was ob- 
caſe: Wtained by Heyman, a defendant, on an action brought the firſt or 
him, WW ſ:cond day of Hilary term 1670, for 400 J. and all the other judg- 
lands Wimen's were entered about the ſame time. This cauſe came to be 
c 35 teard by Sir Heneage Finch, Lord Keeper, aſſiſted by Judge Wyld, 
ie heir 


who declared, that the court was fully ſatished, that the plaintiff 
ely by ]Wouzht to be relieved, and that the ſaid judgments ought not to in- 
o had {ſcumber the premiſes, till the mortgage-money was fully paid 
mort- herein the court did not ground its judgment upon the manner 
nherit- We! obtaining the judgments all in a term, and moſt of them to- 
which Whether, nor on the ſpecial way, whereby the heir charged the 

lands, by pleading riens per diſcent, nor on the priority of the zefte 

the ſubpznas before the fete of the original, on which the judg- 
ere are Wits were grounded; but upon the true nature of the caſe the 
cir Re- eurt declared, that the debt due by the mortgage, did originally 

large the lands, which the bond did not, till they were reduced 


gor. 

5 b judgments ; and it ought not to be in the heir's power, by con- 
that he ung judgments, to charge the lands in prejudice of that equity; 
prevail nd the rather, becauſe of the covenant for further aſſurance. 
8. 1 and though the mortgage was defective in law, for want of 
erWart 


ery, yet equity, which ſupplied that defect, charged the lands: 
w though the creditors had no notice, yet they ſhall be. bound 
Us caſe, becauſe they are put in no worſe condition than they 


without 
al title; 


on valu- echt to be, viz. to be poſtponed to the mortgage. Therefore it 
ive con- decreed, that the defendant Henry, the heir, ſhould convey to 
nally al. WWW plaintiff, or her aſſigns, in fee, in manner as a Maſter ſhould 
ſupplied ct, but redeemable on the payment of the ſaid goo/l. due on 


title ate 
ginally 
ntion to 
comes 
under 


bt former defective mortgage, and the premiſes to be held quietly 
Ent the plaintiffs, and all claiming under them, ſince the date 
de mortgage; and he who has the equity of redemption, may, 
FAnventent time, bring a bill to redeem ; and in default _— 

e 
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the now plaintiffs may bring one to forecloſe. And a tua) WT orcr-r 
injunction was alfo awarded, to quiet the plaintiffs and their al. ſend 0 
ſigns in poſſeſſion againſt all the defendants and the aforeſaid in. Wl fore, \ 
cumbrances, and to ſtay all proceedings at law, but the plaintiffs land, 

to have no coits of this ſuit, unleſs ſome come to redeem ; then, obligat 
the now plaintiffs to have all the coſts of this, and ſuch ſuits, a The 


is uſual in the redemption of mortgages. judgm: 
From this cafe, which hath been a governing caſe in the courts Wl parent 
of equity, they have ſtated the difference before mentioned; for rington 
theſe bond creditors did not originally pitch upon the land as a de tri 
pledge and ſecurity for their money; and when they came after. unto h 
wards, and reduced their ſecurities into judgments, to affect the WM temen 
lands; yet, fince they affect it in the hands of the heir, who was Wi lands | 
ſubject to this equity, and obliged in conſcience to ſupply the de. report, 
fect in the execution of the deed, they can only ſtand in his place, Wi the for 
and therefore muſt be ſubject to the defeCtive ſecurity. But other- WM Richar: 
wiſe it had been, if there had been a ſubſequent mortgage duly exe- Wl to be ei 
cuted, and without notice of the former; becauſe: the lands being WM mited, 
then originally pledged for the money, and the mortgagee having Wl the iffu. 
the legal title, the deleCtive ſecurities that could not prevail at law, WM to the 
ſhould not overturn, in equity, a ſecurity that was equally upon WM copyhol: 
valuable conſideration. But the bonds in the former caſe did not ¶ both cox 
originally take hold of the land at all; and when they were reduced WM to Cx; 
to a judgment, they only took hold of the land, together with WM {-n dies, 
other things; and therefore equity doth not look on them, as fuch WM tie mort 
charges on the land as are to take hold ſo immediately on it, that 2nd take 
a prior defective ſecurity is not to be relieved and ſet up againit nd con 


them; eſpecially, ſince ſuch incumbrancers did not take the land out of p. 
as an original ſecurity, but came in afterwards, under the perſon which w 
who was obliged in conſcience to ſupply that defect; for the die the de 
ference between the two caſes turns upon this, that in the caſe ol ted 
a ſecond valid mortgage, we mult, in all manner of juſtice ſup- Weir bill 
poſe, that the mortgagee would not have lent, if the land hg agumen 
not been offered to ſecure his money; and therefore when he hath court wo 
the title at law, it is no equity to overturn it, or to poſtpone bini lt cam 


cale com 


to a defective ſecurity; but in the caſe of the bonds, the obligecs 
ne fame 


lent their money upon the perſonal ſecurity, and not on the eredit d 


lands; and therefore when they come to affect the lands, there two | 
muſt ſtand in the place of the perſon that had made himle kei! tit] 
liable, in a court of equity, to anſwer and make good the defectue ſuch por 
ſecurity. J. and C 

Thus, it was alfo ruled by the Lord Cooper, where the ci erge of -4 
was, A. ſurrenders his copyhold by way of mortgage for monelterer tak, 
lent, and the ſurrender is not preſented at the next court, ntendin 
cording to the cuitom of the manor z A. becomes a bankrupt, ure the | 
the aſſignees, Sc. are admitted, and bring their ejectment, 2icreditor 
the ſurrenderee of the copyhold brings his bill in equity to be" bref, eq: 
lieved. And in this caſe, the court decreed a perpetual nj until: Jud, 
in behalf of the ſurrenderee. For though it was ſaid, that Won the 
creditors of the bankrupt were equally valuable as the ſurrendere? applied 
and having the title at law, they ought to be preferred; yet © . By 


Over 
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etna WM crcr-culed, becauſe the other creditors of the bankrupt did not 
lend on the credit of the land, as the mortgagee did; and there- 


1 " fore, when ſuch creditors come under the bankrupt to charge the 
ati WY 12nd, they ought to ſtand in his place, and come under the ſame 
then, obligation of conſcience to make good the defective ſecurity. : 

ts, 3 The caſe of Oxwick and Plumer turns upon the reverſe of this 


ſwagment, and was thus: Richard Wiſeman, eſq. ſon and heir ap- 
ourts WY parent of Sir Richard Wiſeman, intermarried with Winefred Bar- 
; for WM ring, entitled to x portion of 4000 /., and brings his bill againſt 


| as a WY the truſtees of his wife; whereupon a decree was had, to pay 
aſter. unto him the fortune of his wife, upon making a competent ſet- 


tlement ; and upon failure thereof, the fortune to be inveſted in 
ands by the approbation of the Maſter. But upon the Maſter's 
report, that no competent ſettlement could be made. by Richard 


che 
O Was 
he de- 


place, de ſon, it was, by choice of parties, inveſted in lands of Sir 
other- Richard the father, of equal value, part of which lands happened 
ly exe- it be eight acres of copyhold, which in the ſettlement were li- 
being MI mited, and declared apart from the freehold, to be to the uſe of 
having be 1!ſuc of the marriage, in common form, and afterwards in fee 
at law, WW to the ſon, with a covenant from Sir Richard to ſurrender the 


copyhold. The wife dies without iſſue, and the ſon mortgages 
bot! copyhold and freehold together, for a valuable conſideration, 
to Uxwwick and others, plaintiffs z but without any ſurrender: the 
fon dies, and the lands deſcend to Elz. his ſiſter and heir at law: 
the mortgagees forecloſe E/iz. by a decree of the court, and enter 
and take poſſeſſion 3 to whom being in poſſeſhon Elia. releaſes, 
md confirms the eſtate in fee. Sir Richard the father being then 
out of poſſeſſion of the premiſes from the time of the ſettlement, 
which was made thirteen years paſt, ſurrenders the copyhold land 
to the deſendant Plumer, for a valuable confideration. Plumer is 
aimitted, and brings his ejectment; and the mortgagees bring 
their bills to be relieved. The Maſter of the Rolls, on ſolemn 
argument, diſmiſſed their bill with coſts; and held, that this 
court would not ſupply the defect of a ſurrender againſt a perſon 
that came in by title, upon ſurrender of the ſame premiſes. The 
cale coming on to be reheard before my Lord Cowper, he was of 
tie ſame opinion; and he took this difference, that when there 
we two perſons that have equal equity, there, thoſe that have the 
gal title ſhall prevail, becauſe there is no equity to take from 
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lefectv 
I. aud C. are three mortgagees, and C. purchaſes in the mort- 
dige of A. to ſecure his own money bond fide lent; equity will 
derer take from him the legal intereſt he hath gained. But if the 
antending parties in equity have not equal equity, then thoſe that 
ure the greateſt equity ſhall prevail againſt the legal title; as, if 
editor takes hold of the land by a feoffment in mortgage, with 
hery, equity will ſupply the defective conveyance againſt a ſubſe- 
dent judgment creditor z becauſe the judgment creditor not rely- 
"g on the land for his ſecurity, he hath not equal equity to have 
*2pplied for the payment of his debt, as he that took it in mort- 
FS But in this caſe, where Plumer had equally lent money, 
and 
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loch pcrſons the title that they have gained at law; as, where A., 
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and taken hold of the eſtate by a mortgage made with a legal fur. 
render; ſo that the legal intereſt was in him; the covenant to 
ſurrender, though prior, cannot be ſet up againſt him who had 
no notice of it; but Oxwick muſt purſue his remedy at law, for 
the breach of the covenant. 

A precedent mortgagee diſcounts his mortgage-money by pur. 
chaſe of parcel of the land, and the ſubſequent mortgagee, having 


, alſo a judgment, comes to be relieved ; the precedent mortgagee 


pleads this purchaſe ; and without notice it is good; for having 


a legal title by the firſt mortgage, kept on foot precedent to the 


ſecond, this court will not deſtroy it; and the judgment on record 
1s no notice, without expreſs notice from the party in intereſt, 

If a man makes a voluntary deed, and mortgages the ſame 
lands; this deed, though traudulent as to the mortgagee, is good 
to paſs the equity of redemption, becauſe the voluntary convey- 
ance binds the party and his heirs. 

Tenant in tail demiſcth the lands for ninety-nine years, by way 
of mortgage, under a condition of redemption z and on his mar. 
riage ſuffers a recovery, and in conſideration of the portion ſettles 
a jointure ; then the huſband borrows more money of the mort- 
gagee, and appoints the term as a ſecurity. The recovery enures 
to make good the term ; and if the mortgagee had no notice of 
the jointure, he ſhall be allowed his whole money, for the entail is 
deſtroyed by the recovery; becauſe every recovery places the fee 
in the recoverer; and neither the huſband nor wife, that comes in 
by title under him, can vacate this act precedent z ſo that the ſub- 
ſequent recovery of tenant in tail makes good all precedent in- 
cumbrances. 

A man makes a mortgage, and afterwards makes a marriage- 
ſettlement of the equity of redemption, wherein he limits it on 
the wife z and then on the iſſue of his body, with remainder in tall 
to his brother; the mortgagee exhibits his bill againſt the mort- 
gagor, to have his money, or that he may ſtand forecloſed, with. 
out making the brother a party; and has a decree accordingly; 
and afterwards the mortgagor dies without iſſue, and the Jands 
remain to the brother by the marriage ſettlement, who prefers his 
bill to redeem. The bill was diſmiſſed ; for having made thole 
parties to the bill of forecloſure, that were parties to the mortgage, 
the mortgagee did as much as was poſſible; and ſince at law 3 
fine, or other conveyance, extinguiſhes an equity of redemption, 
which is but a choſe in actian, though the modern courſe hath 
allowed it to be transferred; yet it ought not to be fo allowed, 
that the mortgagee ſhould not know from whom to ſeek a fore- 
cloſure, in order to keep him an eternal bailiff to the mortgage 
therefore, after length of time, and in behalf of a mere volunteeh, 
they would not open the account, after ſuch decree to foreclole 
had againſt the perſon that was party to the mortgage; for poll- 
bly the mortgagee, ſince the forecloſure, had kept no account, 
ſince he was not bound to do it. 

LH. being ſeiſed in fee, mortgaged for years, and afterwards, 


in 1734, made his will, and deviſed his eſtate to his ſon 25 , 
(Us, 
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cumbr; 
out iſſo 
them 2 
and da 
remain 
allignee 
gor, 
equity ( 
In 1740 
and for 
account 
being ſe 
attained 
cloſure 
apain(t | 
having | 
dill to re 
that P. 
tall bein 
tained t! 
conſider! 
remaind( 
never be 
and che | 
man, J 
the rele; 
order, 
tion elap! 
nk and 
Ifam 
and ſome 
notice, at 
bo foreclo 
otwith(t 
conſidera 
might ha 
ae no P 
l redem 
A ſecol 
ined by 
dice of 
But the 
_ 
lo had | 
Nor, and 
at his co 
R ſhould 
0 Cale of 
ent; an 


Mortgage. 
heirs, ſubject to an annuity to his wife for life, and to the in- 
cumbrances upon the eſtate; and in caſe his ſon ſhould die with- 


my out iſſue, to be divided amongſt his three daughters, or ſuch of 
* them as ſhould be living at the death of his ſon; and if his ſon 
* and daughter ſhould all die without iſſue, then to his wife for life, 
3 


remainder to his own right heirs. A bill was brought by P., as 
alignee of the original mortgagee, againſt the widow of the mort- 


* gagor, and her lon, who was then an infant, ro forecloſe the 
gapes equity of redemption z but the daughters were not made parties, 
raving In 1746, the cauſe was heard, and a decree made for an account 
to the nd forecloſure, unleſs redeemed by the mother or fon. The 
-«cord count was taken before the Maſter, and the time for redemption 
t. being ſeveral times enlarged, and at laſt elapſed, the ſon, having 
ſane tuned 21, releaſed the equity of redemption z fo that the fore- 


colure was not made abſolute againſt him, but was made abſolute 
gainlt the wite. The ſon afterwards died without iſſue, and X. 
haring bought the daughters intereſt for a trifle, in 1765, filed a 
bill o redeem. But the Lord Chancellour was clear of opinion, 
that P. was not entitled to redemption. That the firſt tenant in 
tal being a party to the forecloſure was ſufficient, That he ſuſ- 
ained the intereſt of every body, and thoſe in remainder were 
contidered as cyphers. 'Lhat it would be very inconvenient if the 
remainder-men were neceſſarily to be parties. There might 
derer be an abſolute forecloſure. The account would be endleſs, 
ad che forecloſure would be open to every contingent remainder- 
man, That nobody would lend money upon ſuch terms. That 
tne releaſe in this caſe was equal to an abſolute forecloſure by 
order, That the accounts were taken, and the time for redemp- 
on elapſed, and that this caſe was not ſo ſtrong as that of Ryſcar= 
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it on lf a man mortgages lands, and then confeſſes ſeveral judgments, Grefoold v. 
r in tail Ned ſome of the perſons, who have judgments, give the mortgagee 3 
mon- Pete, and afterwards he obtains, againſt the mortgagor, a decree 4 1 
. to torecloſe ; ſuch perſons, that give notice of their intereſt, ſhall, 

Jingly; otwithitanding, redeem ; becaule they are creditors for a valuable 

e lands Wn bderation, and the mortgagee had notice of them, that he 

fers his elt have made them parties to his bill; but the perſons, who 

e thoſe en previous notice of their judgments, are totally barred of 

rtgage, if" rdemption, by the former decree. 

8 A ſecond mortgagee may redeem the firſt, after a decree ob- 2Vern. 601. 
mption, med by him to forecloſe, although the firſt mortgagee had no Fa 
ſe hath ce of the ſecond mortgage, before the decree. Weſterne, ſupra, 
towed, but the firſt mortgagee ſhall be allowed all his expences out of 

a fore- et. Thus, where L. a ſecond mortgagee, came to redeem H. Lomax v. 
tgagor; i? had been at great expences in law-ſuits to forecloſe the mort- _ 
lunteer, er, and otherwiſe, in relation to the eſtate; the court ordered, 1 
orecloſe t his colts ſhould not be taxed, as in an adverſe ſuit, but that 

or poll-BFF ©0uld be allowed all his coſts and expences, as was done in 

account, cle of a ſolicitor, who laid out and diſburſed money for his 


a; and farther, that the profits of the eſtate in queſtion ſhould 
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v. Millward, father of A., and D. the father of B., had a meeting together 
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be applied, in the firſt place, to pay and ſatisfy what was due ſo WM 5" ta! 
ſuch coſts, charges, and diſburſements, before it was applied to ts! 
ſink the principal; for that it was not reaſonable he ſhould wa Wi © A. * 
for it, and be allowed it only on the foot of the account (as hu Len th: 
been uſually done) whereby he might loſe the intereſt thereof, for Wl ron, 


ten or more years together. togethe 
And a decree to forecloſe, though made abſolute, ſigned, and in the 
enrolled, is no plea to redeem, if ſurreptitiouſly procured.} Alter" 
A. mortgages to B., and C. obtains a judgment in debt againk o” * 
A., and then A. mortgages to D., and then B., D., and A. account ; A 
together for what was due to B., and D. pays the money, and . aded: 
aſhgns the mortgage to D. C. ſues for his debt, and to have an WP 
account of what was really due to B. and D. on both ſecurities; {Ml;... N 
D. pleads the account thus made up in bar to C.; but it was dene 
allowed; becauſe their account, being voluntary, ſhall never con- Runte 
clude a third perſon, ſo that he ſhall not come into the redemp- . 4 an 
tion; for it were unjuſt, that their accounts ſhould ſhut him out arty = 
of his ſecurity, where he had no opportunity to litigate or examine. .. 
the account. ine 
But it hath been held, that if a firſt mortgagee brings a bill u 7) 
forecloſe the mortgagor, and an account is directed and taken be MAU 4 
tween them, ſuch account ſhall bind the ſecond mortgagee, thou unte: 
he was no party to the bill, if there was no fraud or colluſion n+ .. ... 
the taking of it. "HM 
If a man mortgages his effate to two, who each of them lend boned 
ſeveral ſums upon the eſtate, as appears by notes under theiMi;...... 
hands, and one of them dies, there ſhall be no ſurvivorſhip ; fou. - 
it is conſidered as a ſum of money ſtill ſubſiſting apart, for whicM} nen. 
the lands are only a pledge and fecurity ; ſo that the money being Is ſecu 
diſtinct ſums, and the intereſt in it being diſtinct and ſeparate ut; for 
there can be no ſurvivorſhip between them. oltoone: 
If a mortgagee, after notice of a ſubſequent mortgage, joins wia. 2 a 
the mortgagor in a ſale of the lands to a ſtranger, the money HC cnant 
ceived by either for the purchaſe ſhall fink ſo much of the purchaeſ A 


money: and in this caſe the mortgagor, being ſon-in-law to thg 
mortgagee, and he having entered, and afterwards ſuffered the 


' 

! 
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mortgagor to take the profits for ſeveral years, without re qui Bk 
intereſt, it was held by the court, that the intereſt of the fir ice, alth, 
mortgagee ſhould not affect the lands, ſo as to keep out the fs of . 
cond mortgagee longer than he would have been, had the inter: . . 
been duly paid. neſs, u. 

If A., being about to lend money to B. on a mortgage, - TR. 


C. to inquire of D., who had a prior mortgage, whether he ha 


: : cg port by 
any incumbrance on B's eſtate, and it is proved that C. went! 


him, and ſpoke to him accordingly, and D. denied having a8} 3 
D. 's mortgage ſhall be poſtponed. Ra pricr o 


[On a treaty of marriage between A. and B. his wife, C.t —_ of | 
ep 


point wa 
ink that 
Ne of th 
We it, a} 


which meeting M., who had a mortgage upon C.'s eſtate, 
accidentally preſent ; C. and D. diſcourſed together on the ſubjec 
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and talked of making a ſettlement upon the eſtate on which the Sheph. Prac. 
= mortzage to M. was ſecured : M. never mentioned to the father _ * 
, of B. that he had ſuch mortgage, but called out C. and reminded CRE if 
* bim thereof. M. then agreed with C. that he would take his ſuch caſes 
* perſonal ſccurity for the money, and they returned into the room A 
b for together, when an apreement was entered into between C. and D., — law as 
in the preſence of M., to ſettle the eſtate in ſtrict ſettlement, fraudulent. 
bo. Afterwards, the marriage took effect, and M. brought an eject- 
went to recover the poſſeſſion of this eſtate as mortgagee ; where- 
gainſt upon A. and B. his wife brought a bill againſt M. and C., in order 
count Wl © have a perpetual injunction : M. admitted all the facts, but pre- 
nd . t:nded not to remember any thing of the agreement to accept C.'s 
ave u personal ſecurity for the money lent, C. was examined as a wit- 
tes; ne in the cauſe for both parties, and ſwore to the fact of that 
as di reement: and the Lord Chancellour was of opinion, that the 
r con- tick were well entitled to a perpetual injunction, and ought 
demp- to be relieved under the head of fraud; for that M. having volun- 
im outrily concealed his mortgage at the time of the treaty of mar- 
came rice, was not entitled to have any benefit from it againſt the 
plaintiff, | 
bill on ., ., and H., having lent B. 8000 J. upon a mortgage in fee Draper et al. 
ken def the manor of V., and on a ſtatute in 1600 /. penalty as a farther Y: Borlace 
3 | 5 . et al, 
thoug ſecurity; and H. being a counſellour, and afterwards conſulted by 2Vern. 370. 
on 17. :; to a loan of 200. to B. on a mortgage of the manor of G., 
mcouraged him to lend his money, drew the mortgage-deed, and 
m lend nlerted therein a covenant that the eſtate was free from incum- 
r the brnccs, making no mention of the ſtatute which was taken, be- 
ip 3 1008 uſe F. was ſuppoſed to be deficient. The queſtion was, Whether 
r whic H. ſhould be admitted to take advantage of the ſtatute to leſſen 
y being j-5 ſecurity upon the manor of G.? And it was held he ſhould 
epatate dot; for it he, who only concealed his incumbrance, ſhould be 
„ Wiiipone, much more ought H., who was intruſted as counſel by 
ins Wt: mortgagee, promoted the loan, and drew the conveyance with 
one) r-orenants that the eſtate was free from incumbrances. 
urchale 46 if ard mortgagee be a witneſs to a ſecond mortgage- Mocatta et 
x to the ted, and, knowing the contents thereof, do not acquaint ſuch . v. Mur- 
ered the kind mortgagee with his former mortgage, this will give the 1 WII Rep. 
equ um r a preference. It is likewiſe ſaid, that it will make no differ- 393. 
the bre although it be not in proof that the witneſs knew the con- [But Mr. 
t the ſe ts of the ſecond mortgage; for, ſince it does not appear but , 
e internal might have known them, the law will preſume that every Peer Wil- 


acts, who can write or read, is acquainted with the ſubſtance 


liams's Re- 


0 P : : \ orts, in a 
e be + Gced or inſtrument which he, having atteſted, undertakes to — 
er he port by his evidence. ere 
„ went! BR obſervation, 
ying an) 95 ine truth-of the propoſition, and queſtions whether the bare atteſting a ſubſequent incumbrance, 


"oa (ter Crcumfſtances of preſumptive notice, will poſtpone a prior incumbrancer, fince, at that 
5; pr m Ttagee or incumbrancer may, without any fraud, or iil intention on his fide, be liable to 
nes of his tecurity..= And ſo (he obſerves) he found it laid by Lord King, in the author's (Peer 
9, 1eport of an anonymous caſe, in Mich. term, 1732. And Lord Hardwicke, before whom 
et was agitated, in the caſe of Wilford and Beezly, 1 Vez. 6, ſaid, © that he did not 


| e, C. { 
rether 3 


ate, 0m hac he bare atteſting a deed as a witneſs would create ſuch a preſumption of his know. 
e ſubjet * ie contents, as to affect him with any fraud therein; for a witneſs is only to authen- 
5 Vale it, 2nd not to be privy to che contents. — And Lord Thu lowe, in the cafe of Pecket and 


Cordiey, 
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Cordley, 1 Br, Ch. Rep. 357. ſeems. to have been of à fimilar opinion with Lord Hardwicke upon 
this ſubject; for ſpeaking therein of the caſt of Mocatta and Mutga rod, his Lora thip lays, * the 
* firit mortgagee was a witneſs to the ſecond moitgage, and was the:eFore poſtponed. I do not leave 
« this as a cafe, which I ſhould determine in the ſame manner ; for a wicnefs in practice is not priv 
e to the contents of the decd. The book tefers to a Cale where Lord King denies the law to be fo.” ] 


Hobbs v. N.'s younger brother, having an annuity of 100/. per annuy 
. charged on lands by his father's will, contracted with H. for ſale 
vide 2 Fg. thereof; H. went to N. and informed him of his intended pur. 
Ea. Abr. chaſe, deſiring to know of him if his younger brother had a good 
<> Sgt title to it, and whether his father was ſeiſcd in fee at the time of 
— 5. pl. 24 Making the will, and if it had ever been revoked. N. told him he 
Watts v. believed his brother had a good title, and that he had paid him the 
Creſwell. annuity for twenty years; but at the fame time informed him, 
that he heard there was a ſettlement made of his father's lands 
before the will, which was in the hands of T., but that he had 
never ſcen it, and therefore could not tell what were its contents; 
and encouraged the purchaſe, telling H. he had not only paid his 
brother the annuity to that time, but had alfo paid his ſiſten 
3000/. under the ſame will. The purchaſe was completed, and 
afterwards N. got the ſettlement into his hands, and would have 
avoided the annuity, the lands being thereby entailed, Z's bill 
was to have the annuity decreed or repayment of his purchaſe 
money; and though, on the hearing, there was no proof that N. 
had any notice of the contents of this ſettlement at the time he 
promoted the purchaſe, yet the Lord Keeper decreed the payment 
of the annuity merely on the encouragement N. gave H. to pro- 
ceed in completing the contract; for that it was a negligent thing 
in him not to have made himſelf acquainted with his own title, 
that he might have 1utormed the purchaſer of it, when he came to 

' inquire of him. 
And ſuch conſtructive fraud not only binds the party himſe 
perſonally, from whoſe negligence it ariſes, but alſo binds the 
Pearſon v. lands, c. charged. Thus, B., the elder brother of 1. B., wat 
Morga"» under ſettlement entitled to a real eſtate, charged with 8000ʃ. for 


Bro. Ch. 2 : l 
. one younger child of the marriage, but ſubject to a proviſo, that, 


2 Bro. Ch. if the father ſhould give to any of his daughters, or younger ſons, 


Rep. 388. any money or lands, for or in advancement in marriage or others 
wiſe, the value thereof ſhould be deducted from the portion, un- 
leſs he ſhould by writing declare to the contrary. The father 
deviſed to I. B. 4000 J. after the death of his (the ſon's) mother, 
and the reſidue of his perſonal eſtate, and died. Then the elder 
ſon ſuffered a recovery by which he obtained the fee-ſimple in th 
lands. Afterwards J. B. applied. to P. to lend him 30000. on tis 
ſecurity of the 8200 J. portion, for which he aſſigned 50001, pu 
of the 8000 J. as a ſecurity, and alſo entered into.a bond in 2 pc 
nalty for the ſame. P., previous to lending the 3000 I, appli 
by his ſolicitor to B., informing him of J. B.'s application, at 
deſired to be informed by him, whether the 8000 J. was a fublilt 
ing charge upon the eſtate, when B. declared that it was, n 
that P. might ſafely advance his money upon the ſecurity» 
alſo afterwards applied tor, and obtained a ſum of money Bri 
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Mortgage. 
„or the 8000 J. portion; and gave P.'s ſolicitor notice that he 
« te WY would pay off the 3000 1. at the end of ſix months after the notice: 
_ Z. dying ſoon after, the money was not paid, but from the death 
0.7) WY cf his father, and down to his own death, he paid the intereſt of 
the 8020/. Upon his death the eſtate deſcended to his two 
mum WH {2ughters. B. had poſſeſſion of the ſettlement, and knew of the 
r (ale WY zdrancements of the father to J. B.; but, ſuppoſing them not to 
pur- affect the portion, did not reveal them to P. A bill was filed 
gool WY by the mortgagee againſt the daughters to have the 3000 J. raiſed 
me of WW and paid out of the ſettled eſtate. They ſet up as a defence, 
im be WW that the bequeſt of the 4000/7. and of the reſidue, was a ſatisfaction 
m the bor the portion under the proviſo inſerted in the ſettlement. And 
him, Wi it being held that the bequeſt was a ſatisfaction, it then became a 
lands WY queſtion, Whether B. had not bound himſelf and the land notwith- 
e hal Wi fanding, by his declaration “ that the portion was a ſubſiſting 
tents; charge?“ It was agreed on behalf of the daughters, that if B. 
ud vis WY knowingly miſrepreſented the cafe to P.'s attorney, it certainly muſt 
liters I bind him. All the caſes were that the perſon miſrepteſenting was 
a, and WF bound by his own miſrepreſentation; but this went ſomething 
f have WY farther, namely, to bind the lands. If a man was guilty of a fraud, 


5s bill WY by which the land was affected, the miſrepreſentation would bind 
chaſe · ¶ the land; but if there was no fraud, the land could not be affected. 
hat N. 8 |: was the duty of P.'s ſolicitor to make every inquiry; he ought 
me he © have made the truſtees parties. It was great negligence on ble 
Ly ment g pert not to take a legal ſecurity. He ought to have inquired what 
0 pro- B. took under the will. The principle the court went upon, 
it __ was by acting upon the conſcience of the defendant in ſuch cafes; 
n title, 


che defendant was acting againſt conſcience, the court would 
ply a remedy, but there was in this caſe nothing againſt con- 
ſience. B. was ignorant of the legal effect of the legacies, If 
then there was no fraud, there was nothing for the court to relieve 
wainſt, and the land could not be bound. But by Buller, Juſt, 


Ame to 


himſelf 
ads the 


B., vu bo ſat for the Chancellour), the only queſtion is, Whether P. has 
ool. aright to have 3000 J. raiſed for payment of his debt, out of the 
(0, = tate of James? It is argued, that this is not to be done unleſs there 
er Old, 


b ſuchi a fraud as to affect land, and that here was no fraud, but B. 
Red innocently. It brings to my mind a caſe tried before me at 
buldball, by one merchant againſt another, for giving a falſe 


Or ot her- 
jon, un- 


e _ taracter of a third perſon, by which the plaintiff was induced to 
wy pre him a credit, and loſt his money; my direction to the ju 
a r ms, that, if one man tells another a falſehood by which he is 
le 


tured, the deceived perſon has his remedy by an action. "Thoſe 
"Mo with to maintain the daughter's caſe, argue, that B. the father 
Fs a total ſtranger to the caſe, which argument admits the prin- 
dle, that if he had been intereſted, the declaration would bind. 
lere, the perſon of whom the queſtion was aſked, certainly had 
P intereſt, Fraud is a queſtion of law, and of fact. It is always 
mldercd as a conſtructive fraud where the party knows the 
dun and conceals it, and ſuch conſtraRive fraud always makes 
e party liable. I think that, here, B. knew of the proviſo and 
wenn, and that in this 1 8 he was obliged to take gre 
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of them. In fact he had expreſs notice. It is not like the cafe that 
of a latter deed referring to a former one. The inquiry was x expre 
very proper one on the part of P., and completely repelled any there 
imputation of negligence in his agent, and the inquiry was pro- and t 
perly made of the party immediately intereſted. B., at the time en 
of the inquiry, had the equitable intereſt in the eſtate, and, upon tiff a 
the application, aſſured P., that he might ſafely lend his money, plaint 
The inquiry was the moſt material P. could make. If B. admit- reverl 
ted the term to be in exiſtence, he muſt be bound by his admiſſion, ge, 
He had full notice, and induced P. to lend his money, which was hit m 
a fraud that would affect the daughter's eſtate. The term muſt, Wl © lenc 
therefore, be held to be in force to ſecure the 3000ʃ., and the pone | 
truſtees mult raiſe that ſum.] a:0the 

One Geoff, being poſſeſſed of the T hatched-Houſe at St. Tamet's NOTICE 
on a building leaſe tor ſixty years, mortgages it to Dr. Lancaſter felt his 
and one Habberſield, for ſecuring 600 /., which the defendant af- n Ene 
terwards paid off, and advanced to G 600 /. more, and took an there f. 
aſſignment of this mortgage, but had not the original leaſe del. neglect 


vered to him till ſome days after the aſſignment. Goff afterwards, by Wi 
being in a declining way, propoſed to borrow of the plaintiff 3500 ff take 


on a mortgage of a vault and two rooms, part of the mortgaged holy 
premiſes; and on a treaty for that purpoſe, one Remingtan, who 47 to 
acted for the plaintiff, deſired to ſee the original leaſe; Goff told 75 fc 
him, that he had it not by him, but that his lawyer kept all by 2 had 
writings for him, as not thinking it ſafe to truſt them in his own." '* © 
houſe, where all ſorts of company reſorted ; upon which GM © Gf 
goes to the defendant, who was an attorney in the city, tells hin 1 
he was about agreeing with a perſon for the rebuilding part of the - bill 
premiſes, at ſo much a foot ſquare, which would better his ſecu- 17 
rity, and defired him to let him have the original leaſe, that le 3 m 
might ſee the dimenſions of the houſe : the defendant would not 1 . 
truſt him with the leaſe in his own power, but goes along wi,“ l 
him to the Thatched-Houſe ; and aſter he had been there ſong” and 
time, Ce ſends ſor the plaintiff and Remington, told them he ha 7 9, 
now the original leaſe, which they might ſee; and upon thel = [: 
coming to his houſe, Gf goes into the room where the defendan 1 1. 
was, and deſires him to let him have the leaſe, to ſhew the peri. extub 
he had mentioned, for that he was now in the houſe z and accord 1 title 
ingly the defendant lets him have the leaſe, which he carries i EV hin 
the plaintiff and Remington; and they being ſatisfied therewid = ores 
lend him the money, and take a mortgage of the vault and ts Hy 
rooms, inſiſting at the ſame time to have the original leaſe delivere ul he | 
to them; but GF urging that it concerned much more than ti 6 us 
plaintiff had in mortgage, and thiat he could not part with it, ü 1b. 

plaintiff permitted him to keep it; and he thereupon, in about . — 
hour's time, delivered it again to the defendant, without acqua = 
ing him with what he had done; and the defendant fue kr me 
expreſsly in his anſwer, that he had no notice of this tranſacti 3 
or of the plaintiff's mortgage. Afterwards, the plaintiff lent * — 


. . 
a further ſum of money, and he prevailed on the defendant % 
him have the original leaſe a ſecond time; but there was uo 5. 
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that the defendant knew the occaſion of it, and he, by his anſwer, 
expreſsly denied his having notice of it. Gof afterwards failed, and 
thereupon the defendant brought his ejectment, and recovered 
and this bill was brought to have the defendant's mortgage poſt- 
poned, upon pretence, that here was a manifeſt fraud on the plain- 
tf, and that the deſendant was privy to it; and at the Rolls the 
plaintiff had a decree accordingly : but, on appeal, the decree was 
Lord Chancellour ſaid, that if a man makes a mort- 
gige, and afterwards mortgages the ſame eſtate to another, and the 


reverſed. 
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frit mortgagee is in combination to induce the ſecond mortgagee 


to lend his money, this fraud will, without doubt, in equity poſt» 
prone his own mortgage: ſo, if ſuch mortgagee ſtands by and ſees 
#other lending money on the ſame eſtate, without giving him 
notice of his firſt mortgage, this is ſuch a miſpriſion as ſhall for- 
{cit his priority. But here is no manner of proof that the defend- 
aut knew any thing of the plaintiff's lending his money; nay, if 
there had, yet the plaintiff appears guilty of ſo much a grofler 
neglect, that he ought not to prevail; for the defendant intruſted 
Gf with his original leaſe but for a very little while; the plain- 
tif takes his word, that he could not part with it, and leaves it 
wholly in his power to go on in defrauding whom elſe he had a 
mind to. Beſides, it appears the defendant was impoſed on by 
Gf, for he parted with the leaſe only to better his own ſecurity, 
and had the moſt ſpecious pretence that could be for it; and there- 
fore it cannot be, without manifeſt proof, objected to him, that he 
et GF have the leaſe to ſhew the plaintiff, or with a deſign to 
dw in the plaintiff to lend his money. His Lordſhip diſmiſſed 
the bill with coſts, unleſs the plaintiff ſhould, within ſuch a time, 
rceem the defendant. 


S. made a mortgage of lands to H. who, placing a great con- Head v. 


cence in him, lent the money, taking his word that he woul 
liver him the title-deeds, the mortgage being executed in Lon- 480. 
&, and S. pretending the title-deeds were in the country. After- 
Fards, S. borrowed 20001. of E. on a mortgage of the fame lands, 
and delivering to him all his title- 
eds, which were peruſed; and approved by his counſel, Then 
H. exhibited a bill to forecloſe E. and to compel him to diſcover 


* the ſame time produc 


te title-deeds relating to the premiſes, and to have them delivered 
wp to him, inſiſting upon them, as owner of the land. E. pleaded 
we mortgage made to him, and that he had no notice of the prior 
nortgage to H., and inſiſted, that the court ought not to aid H. 


ud take the title-deeds from him, without ordering him to be 


Jud his mortgage-money; and ſo it was decreed by the Chan- 


Cllour, 


. being ſeiſed in fee of certain eſtates, ſubject to an outſtand- Stanhope 


ng term of years in R. and E., by indenture of leaſe and releaſe, 
4th and gth days of une 1732, conveyed them to D. and 


Wed the 


E-2 


d Egerton, 


51 


3 P. Wms. 


v. Verney, 


vide Co. 
Lit. laſt 


r heirs, for ſecuring the payment of 1000 /. and intereſt, and edit. 293. b. 
menanted to produce the deeds reſpecting the terms for years. 2% 
Mawards, R. and E. aſſigned the term to other truſtees, in truſt 
MN, his heirs and aſhgns ; and then, S. by indenture, dated the 
ig9th 
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19th of December 1732, conveyed the ſame eſtates to N. by wi} 


of mortgage, for ſecuring to her 30007. and intereſt, with a de. that t 
claration that the truſtces of the term ſhould ſtand poſſeſſed of the or ou, 
term in truſt for her, and the deeds reſpecting it were delivered Wl de pr 


to her, and neither ſhe nor the truſtces had notice of the mort. Wl "<< 
gage to D. Afterwards, D. brought an ejectment; V., who claimed ile. 
under N., defended it, and ſet up the term with a declaration of the [ec 
the truſt of it in favour of N.; upon this, D. brought her bill i te det 
equity. The queſtion was, Which ſhould be preferred; D. who Wl © by 
had the firſt declaration of the truſt of the term, or F. who h Can. 

the /ubſequent declaration of the truſt, but had the cuſtody of the taking 
deed ? Lord Nerthington held, that a declaration of truſt in farom the 
of an incumbrancer was tantamount to an actual aſſignment, qo caſ 
unleſs a” /ib/equent incumbrancer, bond fide, and without notice ©! 
procured an aſſignment; and that the cuſtody of the deeds te- se 
ſpeAing the term, with a declaration of the truſt of it, in ſarou Gone in 
of a ſecond incumbrancer, was equivalent (a) to an actual aſſign Cage e 
ment; and zherefore gave him an advantage over the firſt incu tough 
brancer, which equity woüld not take from him, _ 

If the mortgage be of à reverſion, there is no reafon to pot \* mig! 


pone the mortgagee upon the mere abſtract fact of His not having 1 * 
required or procured the title- deeds and writings ; becauſe in ſuch 0 * 
caſes, the title-deeds and writings do not properly belong to the * % 
reverſioner, nor has he, generally ſpeaking, any means by which. cond 
he can procure them, if refafed by the tenant tor life, or poſſe, 94 
of the particular eſtate. | | . 
This queſtion was agitated in equity, before Lord Thurlowe, M. © © 
the caſc of Tourle againſt Rand, which was as follows: R. being, me 
as ſuppoſed, entitled under the will of his father to a remainde , ge 
in fee (but in fact only to a remainder in tail) expeFant on the deal © thou 
F his niether, in certain freehold eſtates, conveyed his reyerlio — 
and remainder, expectant on the death of his mother, to 4. ＋ 2 


fee, by way of mortgage. At the time of making the mortgagt 
the deeds and writings were in the hands of a collateral relatio 
but A.'s attorney was informed by the mortgagor, that they we 


event | 


in the poſſeſſion of the mother, who would not conſent to 5 by the 
with them, ſhe being then in poſſeſſion of the eſtate as tenant Ms are 
life, which the continned until the time of her death. Immedgſ® borrow 
ately after her deceaſe, A. s attorney applied to R. for the poſſey"zances 

ſion of the title-deeds, to which R's general anfwer was, that Hd the ſa 
would fend them in a day or two, or to that effect. Shortly af“ their 1: 


fder the 
iſten in d: 
dt; ſecu1 


wards, R., being then tenant in tail in poſſeſſion, (but ſuppoſit 
Himſelf tenant in fee of the above eſtate, and being alfo poſſef 
of a leaſchold eſtate,) mortgaged both eſtates to T.. At the ti 


when the latter mortgage was made, all the title-deeds, relate the! 
to the eſtates, were delivered to T.'s attorney, and continued s per 
T.'s poſſeſſion. Some time afterwards, T. filed his bill to for, wit! 
cloſe the mortgaged premiſes, and among other things, charg ders of 
that A. ought not to have permitted the title-deeds and writ Mir mone 
to have remained in the hands-of R., tliat he left them in W temedy 
hands for the purpoſe of enabling him to raiſe more ey ” = + any 
. TIED 5 or” 3 * 1 1 wes ec Payr 
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Mortgage, 


ecurity of the premiſes, and that the ſame was a fraud on T., and 
that therefore A. ought to be compelled to redeem T.'s mortgage, 
or ouglit to be debarred of any intereſt, which he might have in 
the premiſes, till T.'s mortgage ſhould be ſatisfied. It was con- 
tended on the part of T. that, where a prior mortgagee leaves the 
title-deeds in the poſſeſſion of the mortgagor, it is a fraud upon 
te ſecond mortgagee, as he is induced, by the title appearing on 
the deeds, to lend his money; that the ſecond mortgagee there- 
for2 having the deeds, ſhould be preferred. But Lord. Thur{awe, 
Chan, faid, that he did not conceive that a firit mortgagee, nat 
aking the deeds, was alone ſufficient to poſtpone him; if it were 
o, there could be no ſuch thing as a mortgage of a reverſion. In 
(bet caſe, the deed being in the hands of tenant for life, is not 
ſufficient to turn him round. The firſt caſes where the prior 
mortgage was poſtponed, were caſes of fraud, then the ſame was 
done in caſes of groſs negligence (a). Here was no {aches; the mort- 
ragee could not compel the tenant for life to give up the deeds ; 
tiough a dowreſs, upon a confirmation of her title, might be com- 
pelled, the tenant for life could not, although, after her deceaſe, 
te might have filed a bill. But that was not ſufhcient to charge 
the mortgagee. | 4 8 

In the caſe of Goodtitle againſt Mergan, Mr. Juſtice Buller conſi- 
lets it © as an eſtabliſhed rule, in a court of equity (5), that a ſe- 
* cond mortgagee who has the title-deeds, without notice of any 
prior incumbrance, ſhall be preferred; becauſe, if a mortgagee 
„ends money upon mortgage, without taking the title-deeds, 
he enables the mortgagor to commit a fraud. If this has be- 
come a rule of property in a court of equity, (fays the learned 
judge, it ought to be adopted in a courſe of law.” Quere.] 

Although a depoſit of title deeds for the ſecurity of a debt 
mount to an equitable mortgage, yet, if a creditor of the mort- 
agor, fearing his immediate inſolvency, take a conveyance of the 
ame eſtate, without notice (c) of the incumbrance, equity will not 
wevent him from availing himſelf of his legal eſtate, 


By the 4 & 5 I. 3. c. 16. reciting, that great frauds and de- 
(its are oſten practiſed by neceſſitous and evil-diſpoſed perſons, 
a borrowing money, and giving judgments, ſtatutes, and recog- 
Wances privately, for ſecuring the re- payment of the ſaid money; 
ad the ſame perſons do afterwards borrow money, upon ſecurity 
& their lands, of other perſons, aud do not acquaint the later 
aer thereof with the ſame 3 whereby ſuch late lender is very 
iten in danger to loſe his whole money, or forced to pay off the 

ts ſecured by the ſaid judgments, ſtatutes, and recognizances, 
Kore they can have any benefit of the ſaid mortgages z and that 

"ns perſons do many times mortgage their lands more than 
re, without giving notice of their firſt mortgage; whereby 
ders of money upon ſecond or after-mortgages do often loſe 
er money, and are put to great charges in ſuit and otherwiſe ; 
remedy whereof it is enacted, „That if any perſon ſhall bor- 
any money, or, for any other valuable conſideration, for 
payment thereof, voluntarily give, acknowledge, permit, or 
E 3 « ſuffer 
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either actual or conſtructive. Birch v. Ellames, 2 Anſtr. 425+ 
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Mortgage. | 
ce ſuffer to be entered againſt him, or them, one or more judg. 
« ment or judgments, ſtatute or ſtatutes, recognizance or recog- 
«© nizances, to any perſon or perſons, creditor or creditors z and 
« if the ſaid borrower or borrowers, debtor or debtors, ſhall af- 
ce terwards take up or borrow any other ſum or ſums of money 
« of any other perſon or perſons, or, for other valuable confider- 
« ation, become indebted to ſuch perſon or perſons, and for ſe- 
« curing the re-payment and diſcharge thereof, ſhall mortgage 
« his, her, or their lands or tenements, or any part thereof, to 
<« the ſaid ſecond or other lender or lenders of the ſaid money, 
« creditor or creditors, or to any other perſon or perſons, in truſt 
« for or to the uſe of ſuch ſecond or other lender or lenders, 
& creditor or creditors, and ſhall not give notice to the ſaid mort- 
c gagee or mortgagees of the ſaid judgment or judgments, ſta- 
© tute or ſtatutes, recognizance or recogninances, in writing, 
% under his, her, or their hand or hands, before the execution of 
« the ſaid mortgage or mortgages; unleſs ſuch mortgagor or 
« mortgagors, his, her, or their heirs, upon notice to him, her, 
ic or them given by the mortgagee or mortgagees of the ſaid lands 
ce and tenements, his, her, or their heirs, executors, adminiſtra- 
«© tors, or aſſigns, in writing, under his, her, or their hands and 
« ſeals, atteſted by two or more ſufficient witneſſes, of any ſuch 
« former judgment or judgments, ſtatute or ſtatutes, recogni» 
% gZzance or recognizances, ſhall, within fix months, pay off and 
s diſcharge the ſaid judgment or judgments, ſtatute or ſtatutes, 
recognizance or recognizances, and all intereſt and charges due 
« thereupon, and cauſe or procure the ſame to be vacated, or diſ- 
e charged, by record; that then the mortgagor or mortgagors of the 
& ſaid lands and tenements, his, her, or their heirs, executors, ad- 
* mini{trators, or aſſigns, ſhall have no benefit or remedy again 
* the ſaid mortgagee or mortgagees, his, her, or their heirs, exe 
© cutors, adminiſtrators, or aſſigns, or any of them, in equity 0 
„ elſewhere, for redemption of the ſaid lands and tenements, a 
c any part thereof; but the ſaid mortgagee and mortgages, his 
« her, or their heirs, executors, adminiſtrators, and aſſigns, ſha: 
tc and may hold and enjoy the ſaid lands and tenements, for ſuc 
ec eſtate and term therein, as were or was granted and ſettle 
« to the ſaid mortgagee or mortgagees, againſt the ſaid mor 
* gagor or mortgagors, and all perſon and perſons lawfully clam 
« ing from, by, or under him, her, or them; freed from equit© 
« redemption, and as fully, to all intents and purpoſes whatloeve! 
ce as if the ſame had been purchaſed abſolutely, and without 5 
«© power or liberty of redemption.”. 

“And it is further enacted, That if any perſon ſhall mortg% 
e any lands or tenements to any perſon or perſons, for ſecurity * 
« money lent, or otherwiſe accrued or become due, or for obe 
i valuable conſiderations; and if the ſaid mortgagor or me 
de gagors ſhall again mortgage the ſame lands or tenements, * 
any part thereof, to any other perſon or perſons for valuad 
« conſideration, (the ſaid former mortgage being in force, Al 
« not diſcharged,) and ſhall not diſcover to the ſaid ſecond 6 


« other mortgagee or mortgagees, or ſome or one of mw , 
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Mortgage. 


« former mortgage or mortgages, in writing, under his, her, or 
« their hands, that then, and in theſe caſes alſo, the ſaid mortgagor 
« or mortgagors, his, her, or their heirs, executors, adminiſtra- 
« tors, or aſſigns, ſhall have no relief, or equity of redemption, 
« againſt the ſaid ſecond or after-mortgagee or mortgagees, his, 
« her, or their heirs, executors, adminiſtrators, or aſſigns, upon 
« the ſaid after-mortgage or mortgages ; but that ſuch mortgagee 
« or mortgagees, his, her, or their heirs, executors, adminiſtrators, 
« and aſligns, ſhall and may hold and enjoy ſuch more than once 
« mortgaged lands and tenements, for ſuch eſtate and term there- 
« in, as were or was granted and conveyed by the ſaid mortgagor 
« or mortgagors, againſt him, her, or 'them, his, her, or their 
« heirs, executors, or adminiſtrators reſpectively, freed from all 
« equity of redemption, and as fully, to all intents and purpoſes, 
« az if the ſame had been an abfolute purchaſe, and without 
« any power or liberty of redemption. | 

Provided always, and be it further enacted by the authority 

* aforeſaid, That nevertheleſs if it ſo happen that there be more 
« than one mortgage at the ſame time made, by any perſon or 
« perſons, to any perſon or perſons of the ſame lands and tene- 
© ments, the ſeveral late or under mortgagees, his, her, or their 
© heirs, executors, adminiſtrators, or aſſigns, ſhall have power to 
redeem any former mortgage or mortgages, upon payment of 
« the principal debt, intereſt, and coſts of ſuit to the prior mort- 
gagee or mortgagees, his, her, or their heirs, executors, admini- 
«* {trators, or aſſigns. 
Provided always, That nothing in this act contained ſhall be 
conſtrued, deemed or extended to bar any widow of any mort- 
* gagor of lands or tenements from her dower and right in or to 
the ſaid lands, who did not legally join with her huſband in 
* ſuch mortgage, or otherwiſe lawfully bar or exclude herſelf from 
4 ſuch dower or right.” 

It hath been held, that if a man mortgages certain lands to one 
man, and mortgages thoſe lands with ſome others to another; 
though this ſeems to be a caſe omitted out of the above ſtatute 
aint clandeſtine mortgages, yet if it appears to be a contrivance 
to evade it, as, if an acre or two of land were only added, this will 
not exempt it: alſo, a perſon, who will take advantage of the 
ſtatute, muſt be an honeſt mortgagee ; and therefore if a man has 
uled any fraud or practice in obtaining a ſecond mortgage, he ſhall 
dot have the benefit of the ſtatute. 


„How far the Purchaſing in a precedent Mortgage or Incum- 
brance will protect ſuch Purchaſer, and entitle him to a Prece- 
deney of Redemption, | 


It hath been eſtabliſhed as a rule in the courts of equity, that if 
man mortgages lands to A., and afrerwards makes a ſubſequent 
mortgage to B., without notice at the time of his making the 
mortgage, and B. purchaſes in a precedent mortgage, which ſtands 
wt at law, though nothing on it be due in equity, or a ſtatute 
rhereon money is due, which he extends, he ſhall hold the land 

E 4 till 


S5 


94. 


53. 


2 Vern. 589. 


2 Vent. 337: 


Chan. Ca. 


36. 149. 
152. 166. 


Hard. 73. 
2 Chan. Ca. 


208. 


Vern. 187. 
2 Vern. 157. 


* 


- — — — — > — * — I ——— = 
— Dd = _ 
1 þ » — = — 

be © =>. 2 —— 9s - _ 


—_— \ 2 — — „ 


j 
: IS 
. 
K 
+ 14843 
1 
4 ' 
* 4 
19 
o 
t J 
. * (;2 
N : if 
l 1 "7% 
N 
9 > 
57% 
| 4 
* 
. N 
7 1 is 
i nl 
* oi 7 
b N. : 
T8 
1 X Q 
(Ns \ 
= * 
+ 4.14080 
a _—_ 7 
. 7+ 
* by I * a 
= CL 
, 4 
\ » vi | 
\ . 
F + 
1244 
n 
by 1 
q I. 
in * 
43 
at F 17 
bl vs W hy 
b 1 
1% 
1 
HIT 16 - ty 
1. 
T 3 
1" 
17 
3 
1 
' 1 
N 1 
7 1549 
4 
98 * 
r l 4 C ' 
þ i 
. 
by 
9 
1 
Is 
* 
Wt 
N 
Cl ba 
f 
t * 
i 
x 
i oo. « 
! [| 
+ 
* 4% 
4 . 5 
5 : 
- 10 
7 
1 
* 
by 7 
F : 
x $ 
* 
© 
4 


„— = Te 7 ent 


— 8 3 2 - 
—ñů — — 
1 8 N _ 
De 


r 


. 
2 
— — 
- m—_ * > E —_ - = 
— VF — : ———— => 
— 2 Nr _— — OO I — 
7 * 8 Et LS. + inet vie oo (OL — 


1H 
i 


TY 
8 


— 3 


ä 
Ca "or "I 
— — 
— — 
— — 
— AIS <3 & 
— 
. ens 


a—- 
CEA S — ↄö — 2 a 
—_— — —— * — * * * 
4 . * 4 4 - « „ „ > =" 
22222 E B 0 ˙ my 2 3 a 22 
< 


Chan. Ca, 


201. 

3 Chan. 
Rep. 67. 
$. C. Sir 


Ralph Bovey 
v. Skipwith. 


Wyndham 
et al. v. Loid 
Richaidſon 
et al. 2Cha, 


(3. 212. 


till he is ſatisfied what is due upon both ſecurities, though he had 
notice of A.'s mortgage before his ſecond purchaſe” of the price 
ſecurity ; hecauſe, having at E lent the money he 
may do what he can to ſecure that money from being loſt; and 
when he hath purcbaſed in the prior incumbrance, it is but zul 
that equity ſhould leave it in the fame manner that it ſtood at law 
for there is no room for equity to interpoſe, to take away the 
ſecurity the law had given, where the perſon that has the ſecurity 
comes into the title without any corruption at all; and it were 
partiality, and not equity, to interpoſe; where the ſecurity gives 
the fair lender a good and legal title. And it is all one, whether 
ſuch third lender or purchaſer takes in a mortgage, that is an 
intereſt veſted, or a ſtatute, that is only a charge; for both ar 
real liens, and ſufficient to overthrow the title of the meſne in- 
cumbrancer, whether money be due on the firſt ſecurity or not, 
ſince that does not alter the legal title. | 

A man mortgages the manor and rectory of D. to A., and 
afterwards mortgages the re&ory to B., without notice of the 
mortgage to A., and then B. rare tht in a precedent incumbrance 
on both the manor and rectory ; and the queſtion was, When g. 
had received all the money due on the firſt ſecurity, whether he 
ſhould receive any more profits of the manor, or only keep the 
incumbrance on foot to protect the reQory ? This was argued 
before Sir Heaneage Finch, Lord Keeper, in the preſence of Will 
and Tuiſden; and the two Judges held, that B. ſhould not receive 
the profits of the manor after the firſt incumbrance was ſatisfied, 
becauſe he had taken the rectory only for his ſecurity of thatſum; 
and it would be unreaſonable to give him a ſecurity beyond what 
he had in his original intention. But the Lord Keeper over-ruled 
it; for that when he had purchaſed the precedent incumbrances, 
which comprehended both the manor and che reQory, and were 
forfeited at law, it was but reaſonable that the eſtate ſhould not 
be taken away by the meſne incumbrancer here in a court cf 
equity, which by no methods could be evicted at law, unleſs ſuch 
perſon that ſeeks relief would do equity, and pay the whole money 
due on both fecurines. 

[Again, R. being ſeiſed in fee, acknowledged a ſtatute of 10000 
to J. S. in 1663, and, on the 20th of June 1665, mortgaged the 
manor of A. to the plaintifls V. and K. for 2000 J., and tuo 
days afterwards mortgaged part of the ſame to the defendant I. 
and then died, leaving the defendant H. his heir; B., the ſeconc 
mortgagee, agreed with M., another defendant, executor of 1. 5, 
to put the ſtatute in execution at his coſts, and to pay M. the 
debt due on the ſtatute, after ſuch time as the ſtatute ſhould bs 
extended, and an aſſignment made thereof by M. to B. 
ſtatute was extended in Auguſt 1672. The plaintiffs? bill was, tha 
on paying the debt on the ſtatute, it might be ſet aſide and. aſſi gel 
to them, and for a decree againſt H. to pay or be forecloſed 9! 
redemption. Onę queſtion was, Whether the plaintiffs ſhould be 
admitted toꝰ fet-8[Re the extent on payment of what was due ot 
the ſtatute Witllout paying off the 2000/, due on the ſecond mor 
gage to By until the ſtatute was ſatisfied, . 
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had WY juſtice of the debt in equity, bat according to.the extended value ? 

t was objected, that the defendant B. had not, in his mortgage 
y, be WY 0144s after the plaintiffs mortgage, all the lands mortgaged before 

to the plaintiffs, but only part thereof, and that the ſtatute 
covered the whole z and that, although the defendant B. might, by 
Jaw; e purchaſe of the ſtatute, defend himſelf againſt the plaintiff, as 
y the what was in his mortgage, yet he could not, as to ſuch lands 

15 were not therein. But the Chancellour was ſtrongly againſt the 
were WI plaintiffs on this point, and a queſtion of fact ariüng, the caſe 
gives vent off upon propolitions. | 


\ether And if a puiſne incumbrancer or purchaſer get in a ſatisfied 


is an Wi jvdgment, or a prior ſtatute, or judgment, or recognizance, 
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Edmunds v. 
Povey, 


t1Vern. 137, 


h are WW :lthough it be paid off, yet, if he can make u/e of it at lau, equity Ch. Ca. 
e in. vill not interfere to hinder him. 208. Hard. 378. Sed wide Hard. 172, cont. 
r-not, So, where the plaintiff was a jointreſs, and the defendant a Sadler v. 

| mortgagee ſubſequent, who had gotten an aſſignment of a ſtature Bui, 
„ and bat was precedent to the jointure, but was ſatisfied, and extended 8 
of the Wit on the lands mortgaged ; the bill was to ſet aſide the extent: but 


the Maſter of the Rolls decreed, that it ſhould not be ſet aſide, 


jen B. lat upon payment of principal, intereſt, and coſts.] _ . 

ver he But, if B., the ſecond mortgagee, had notice of the mortgage of Chan. Ca. 
ep the “ at the time of his firſt — the money, then he could not 166. 
argued Wourchaſe in a prior incumbrance, fo as to crowd out A., becauſe 
ue lent it on the proſpect that A. was firſt to be paid, and under 
receive ¶ lat immediate expectation; and though the eſtate would bear 
tiefied, Wnore money at the time of the loan, yet, if by prior debts appear- 

it ſum; ing, or any accident, it is likely to fall ſhort, it feems, he cannot 

4 what Wicrowd out A., of whoſe intereſt he had notice, ſince he took the 
x-ruled ellate, with his eyes open, under notice of A.'s intereſt ; and there- 
rances, ore, on his original taking the ſecurity, ran all the hazards of that 

d were ure; for it is corruption in B. to purchaſe after ſuch notice, 


uld not 


vith an ill intention of deſtroying A. s prior ſecurity. 


A man mortgages lands (ſubject to an annuity) to A. and then Chan 


ourt ct 

fs ſuch Mortgages the fame lands to B.: The mortgagor and annuitant C. 20. 

money toro more money of A. for which the annuity is aſſigned, and 
le lands farther charged ; A. ſhall be allowed the money. if he had 

* 1000/88? notice of B.'s mortgage; if he had, then only what way paid to 

ged the We annuitant. 8 7 

nd two Where a judgment creditor, or creditor by ſtatute or recogni- Brace v. 
ance, buys in a firſt mortgage, he cannot tack or unite this to his chef. of 


Wyment, ſo as to gain a preference thereby; becauſe ſuch cre- rough, 2 P. 


of J. ,. wh cannot be called a purchaſer, nor hath he any right to the Wms. 491. 
M. ed; he hath neither jus in re, nor fur ad rem, and therefore No FAR 
3 Pugh he releaſe all his right to the land, he may extend it after- 5% bil- 


ids, All that he hath by the judgment, is a lien upon the Wright v. 
a but it is not certain whether CES will make uſe thereof; . 
0 be may recover the debt out of the goods of the conuſor by Rep. 7 
bre faciar, or may take the body, and then, during the defendant's & Pr. Ch. 
he can have no other execution... Beſides, the judgment cre- 4+ 

Kr doth not lend his money; upon the immediate view or con- 

aplation of the conuſor's, real eſtate; for lands afterwards pur- . 

ad, may be extended-wpen tho judgment; nor is he deceived , 

or 
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Breerton 

v. Jones, 
June 8, 
1709. Per 
M alter of 
the Rolls. 
y Eq. Ca. 
Abr. 325» 
S. C. 


Stephenſon 
v. Hayward, 
Feb. 9, 
1710. fer 
Lord Keeper 
Harcourt. 


Pre, Ch. 
310. 


Mortgage. 
or defrauded, although the conuſor of the judgment hath befor 
mortgaged his real eſtate, as in the caſe of a mortgagee, if the 7c: 


mortgagor hath before mortgaged his land to another.] the M 

A. mortgaged his eſtate to B., and then aſſigned the equity of fBu 
redemption to C.; afterwards D. obtained a judgment againſt A; (i*-- 
then B. the mortgagee aſſigns to D. his mortgage; and then of- 
tenders the money due on the mortgage to D., who had notice offi nd tl 
the aſſignment of the equity of redemption, upon his purchaſing vortg. 
in of the mortgage. It was here objected, that D. having ol farms ! 
legal eſtate in him by the allignment of the forfeited mortgage prior te 
and C. having only an equitable intereſt, not ſupported by the ſhou!d 
legal eſtate, that if C. would have equity, he ought to do equity and thc 
by payihg off both monies to C. But it was anſwered and rech at u 
ed by the court, that C. ſhould redeem, paying only the mone A pr 
due on the mortgage, and not what was due on the judgment orte, 
becauſe the equity of redemption was never bound by the jul” 
ment; for the judgment was not confeſſed, ſo as to become a co 
lien upon the eſtate, at the time when the equity of redemptio! And 
was conveyed away; but it only ſubſiſted upon bond, which wa? rotecl 
a ſecurity in perſonam, not in rem, at the time when this equi ret 


was aſſigned ; and therefore the judgment could never charge no until he 
affect it; and, conſequently, C. purchaſed an eſtate not bound H e 
the judgment; and, by conſequence, the judgment creditor, þ and, 


purchaſing in the prior mortgage, could never defeat the interel bring 4 
of C. It was alſo declared, that if a perſon who has a firſt moi ne 
Haring t 


gage, purchaſe in a ſubſequent judgment, without the conſent oi” 
the mortgagor, that a meſne mortgagee, or aſſignee of the equi p 


of redemption, ſhall not be obliged to pay the money due on bo Het 
ſecurities, in order to redeem, becauſe ſuch tranſaction of the mo : Thas, 
gagee is only to load the eſtate without the conſent of the o ©" ©! 
and he has no proſpect of bettering his own ſecurity, as int! Kquent t 
caſe where a mortgagee at a third hand purchaſes in the firlt i ted v 
cumbrance. Rey ol 
Beeching made a mortgage of his eſtate, and became indebted , = 
Hayward in 60 /., and then conveyed to Streater, another defengF"” n 
ant, in truſt to pay a debt to Streater, and then all his other de.“ "4 - 
in average; then Szreater tendered the money to the mortgage Pellion | 
which he refuſed, and afterwards aſſigned the mortgage to H., 10? 
ward ; and then Hayward obtained judgment againſt Beeching, ( ü 
his bond of 60 l., and then Streater ſold to the plaintiffs, who Mole 90 
having paid their purchaſe money, preferred their bill againſt 80, if 
mortgagees and Hayward to redeem. The Lord Keeper ordere . af 
that the plaintiffs ſhould redeem Hayward's mortgage, and dea, oY t 
their coſts out of the mortgage money, and that the judgmd "py me 
ſhould be paid but in proportion; for though Hayward had 2 * the 
at law, and it was inſiſted, that his judgment would affect oy” * 
reſulting equity in Beeching, if there was more than ſufficient Bet the 
pay his debts; and none of the creditors of Beeching were m o charge 
parties to the ſuit ; yet the Lord Keeper thought, that the chf, made 
ance made for the payment of all Beeching's debts was a good "in; . .. 
ſideration, and that being prior to the judgment, the ſubſequſſ ß; n 


judgment could not affect the eſtate; and though no creditors 


Beech 


Mortgage. 59 


| * . . Kah * 

* gucbing's were made parties, yet they might be brought in before 
| the Maſter. ; 
quity of But where A., the plaintiff, had lent money on ſeveral notes of Matthew v. 
L z. 1 i » 66 ; Cartwright, 
inſt A; 1;T-rent dates, each of them in words to this effect; res DAS 


« of 4, I., to be ſecured on mortgage of my Szotehall eſtate 


then C. g a . 
ol and the drawer had, previouſly to his drawing theſe notes, made a 


otice of ; 

rehab mortgage of his eſtate to the defendant; and A., to cover the 
ving Toll {as [cnt on the notes, bought in a mortgage which was made 
ortpage prior to the defendant's : Lord Hardwicke was of opinion, that A. 


{ould thereby protect himſelf againſt the defendant's mortgage; 
and ſhould be paid the money lent upon the notes, as well as 
what was due to him upon the aſſignment of the firſt mortgage. 

A prior mortgage purchaſed in will be no protection to a puiſne Hitchcock 
nortgagec, unleſs it be forfeited ; for, until then, the eſtate re- 2 5 
mains, as it was at common law, redeemable upon performance of t Y” 
the condition ſtipulated. | 2Vern. 155. 


{ by the 
equity 
d reſoly 
: mone] 
gment 


he judy 


ne 2 rea : f : 
MES” And a priſne mortgagee, who purchaſeth in a prior ſecurity to Darcy v. 
TY wotect his own, ſhall not only hold it until he be paid his debt, Ha“ 

nch wall ccd nis , J P „ xVern. 49. 


and reimburſed the money advanced by him to purchaſe it; but 


$ equit | . , 
1 util he has received all the money, and arrears of intereſt, due 


arge no 


ound ben the fecurity bought in, as well as upon his own. | 

ditor, þ And, as a pur/ne mortgagee may tack a prior incumbrance, that Goddard v. 
interel brings with it the legal eſtate, to his own, and thereby protect 3 
rt mob gainſt intervening charges thereon ; ſo, a mortgagee eigne, 119. 
nſent Mine the legal eftate, may tack a ſubſequent ſum advanced by 

ie equi n upon che former ſecurity, to his prior mortgage, and thereby 

on bol protect himſelf againſt nene incumbrances. 

he mo Thus, where A. had an annuity charged on the manor of S., and Blackſtone 


g. an eſtate therein liable to the annuity, and C. an intereſt ſub- 8 
ſkquent to both by mortgage; B. having no notice of C.'s intereſt, Ca. 20. 
treited with him in the reverſion in fee, who deſired to borrow 

honey of him, and thereupon purchaſed 4.'s intereſt, and for that, 

and by way of money lent to the reverſioner, paid gool., but there 

vas no more than 5001. due to A.; C. exhibited his bill againſt 

4. and B., to redeem them on payment of their debts; the 


qu-\.ion was, Whether C. ſhould pay B. any more than the mort- 


e owne 
as int! 


> firſt! 


debtedt 
r defend 
her deb 


age 
85 EH 2c-money he had originally lent, and the 500 J. paid by him, 
ching, mch was due to A.? And it was decreed, that he ſhould pay the 
who nM bole 90 /. advanced. 
Paint WW > if there be firſt and ſecond mortgagee, and the firſt lend Sheppers 
order one 7 after the laſt mortgage made, taking a judgment as ſecurity, N Pot e 
d ded. ey tack this to his mortgage to protect himſelf againſt the 4th 3 
judgme bund mortgagee, for he hath the legal eſtate and the judgment e 3 
ad bt 5 though it paſſeth no intereſt, preſently, in the land, operates — 
fect bh of Marlborough, 2 P. Wms. 494+ 2 Vez. 662. 


flicient 


ere m but the farther ſum advanced muſt be to one who has a right Cooper v. 


o charge the eſtate in queſtion. Thus, I. C., the grandfather.of es. 


: oy : maile a mortgage of lands in fee to H., and then having two Rep. 153. 
ood Wn: 4. 1nd B., deviſed the equity © ion to hi { 
ay, + +4 ., deviſed the equity of redemption to his younge 
able , and his heirs, and di d; B. entered into th tgaged 
editor ) ied; B. entered into the mortgag 
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I Vern. 52, court would not take it from him, though procure 10 unfair) 


60 Mortgage. 


lands, and enjoyed the ſame two years, and then died, leaying , 
ſon an infant. After B. 's death, his elder brother A. entered on 
theſe lands, and having occaſion for money, joined with the 
mortgagee in an aſſignment of the mortgage to another perſon, 
of whom he borrowed a farther ſum, which the aflignee ad. 
vanced, having no notice of the will of Fohn Cooper. Then the 
heir of B. came of age, and exhibited a bill to be let into the 
equity of redemption upon the foot of the firſt mortgage. Aud 
on his part it was inſiſted, that the aſſignee could be in no” better 
condition than the mortgagee, and that, if there had been twenty 
aſſignments for more money, if the mortgagor or he who legally 


repreſented him had not joined, he ſhould not be barred, but 


ought to be relieved. On the other ſide it was contended, that 
the aſſignee was a purchaſer for a valuable conſideration without 
notice of this incumbrance by the will, and that he had a good 
+ title, having taken an aſſignment from the mortgagee, wherein 
the viſible heir of the mortgagor was a party, and therefore, that 
if the heir would redeem, he ought to pay the whole principal 
ſum and intereſt. But the court was of opinion, and decreed that 
the heir ſhould be let into the equity of redemption upon the foot 

of the firſt mortgage. 
Smithſon v. And where A. had a prior judgment, and a mortgage likewiſe 
Thompſon, on the eſtate of B.; and a ſubſequent judgment creditor, but prior 
in time to the mortgage, brought a bill in Chancery, praying a 
ſale of the mortgagor's eſtate, who was likewiſe willing and dehirs 
ous to fell ; per curiam, here, A. is not a ſubſequent incumbrancer 
buying in a prior, but is the ſirſt of the incumbrancers, who has 
advanced more money on a ſecond incumbrance. Where the frf 
incumbrancer by judgment has likewiſe a mortgage upon the eſtate, 
notwithſtanding there is another judgment, prior in time to the 
mortgage, yet, if the mortgagee had no notice of ſuch judgment, 
the creditor upon the ſecond judgment ſhall not come into a court 
of equity, and pray a ſale of the eſtate ſo mortgaged, without pay- 
ing off the principal and intereſt, both of the firſt judgment and 
the mortgage; for it would be very hard, if the defendant ſhould 
be in a worſe condition, with a prior incumbrance in his favour, 
than a mortgagee without notice of a prior judgment would be. 
Holt v. If a man lends 600/. on a mortgage, and afterwards, diſcoverig 
Mil, |... that the eſtate is pre-mortgaged to J. S., he gets in an old ſatished 
el 7, zncumbrance, and brings his bill againſt J. S. to redeem or be 
forecloſed, he need not prove the actual payment of any mone] 
for ſuch precedent incumbrance, the having the deed or acqui 

ance being ſufficient. 
2Vern. 159. [The law is the ſame, although the incumbrance, ſet up 33 
San. protection, be obtained by fraudulent means; as, where due, 
Bund. 208. being a purchaſer, came into a man's ſtudy, and there laid hand 
Sherley v. on a ſtatute that would have fallen on his eſtate and put it in lus 
— pocket; in that caſe, he having obtained an advantage at law, the 


. 2 Vem. and by ſo ill a practice: /ed gurt. 
58. reported 7 P / 7 
1 Ch. Ca. 68. ſed contra Gilb, lex prateriay 238. But 
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ut, where the prior incumbrance taken in is deficient in thofe rortergit v. 


tequiſites which are neceſſary to give it legal efficacy, no protec- 
tion can be derived from it. As, if a recognizance, bought in, 
hath not been enrolled in proper time. And though the court 
may, on application, interpoſe, and, by their ſpecial order, ſup- 
ply the defect as to perſons who come ſubſequent to ſuch interpo- 
jition, yet it will not over-reach an intermediate incumbrancer. 

So, if a judgment be not docketed within the time limited by 
the ſtatute 4 & 5 V. & M. c. 20., it will not protect a puiſue in- 
eumbrancer, although the eigne incumbrancer hath actually no- 

tice of it at the time of making the mortgage. Thus, where 
judgment was ſigned in Zune 1725, and a mortgage made to the 
plaintiff, who had notice of the judgment in 1728, but the judg- 
ment was not docketed, as appeared by an entry on the margin of 
the docket, until January 1730; the Maſter of the Rolls held, 
that the docket was not good, being made aſter the time hmited 
by the ſtatute, and that the mortgage had got the preference of 
the judgment by defeCt of the docket; and, as to the notice, it 
was not material, the ſtatute being expreſs, that judgments, not 
docketed, ſhall lofe their preference as to purchaſers and mort- 
Fagecs, 

But this exception, as to judgments not docketed, is confined to 
caſes where they are ſet up againſt purchaſers or mortgagees, or 
heirs, or executors, or adminiſtrators in the adminiſtration of the 
effects of thoſe of whom they are repreſentatives.] 

It a prior mortgage or ſtatute be bought in, pending a bill 
brought by A. againſt the mortgagor, and B., who buys in ſuch 
precedent ſtatute or mortgage to forecloſe ; though this purchaſe 
be penclente lite, yet it will protect B., he being at liberty to do 
what he can for his own ſecurity. 

[The plaintiff (after a decree had been made in a cauſe in which 
he had been a party with other creditors, and the Maſter had been 
lreed to inquire into the priority of their demands,) bought in 
judgment, given in 1694, and made claim before the Mafter, to 
hne it tacked to his mortgage and thereby to be paid hefore the 
lefendants; as to which the Maſter refuſed to make any report: 
vhcreupon the plaintiff filed his bill, and one queſtion was, Whe- 
ther he could tack the incumbrance bought in after the decree to 
bis mortgage? Lord Chancellour Hardwicke, as to this part of the 
aſe, ſaid, that there was no caſe wherein it had been determined 
that a puiſne incumbrancer, a party in a cauſe, and a decree made 

n that cauſe, for ſatisfaction of incumbrancers according to their 
'pefive priorities, having taken in a prior to tack to his puiſue in- 
cumbrance, ſhould be allowed to make uſe of it in any: other 
lape, than that in which the original incumbrancer might uſe 
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t had no ſuch purchaſe been made. He thought it would be 


noſt miſchievous and pernicious, if the, court ſhould. allow the 


ine of tacking to be carried to that extent. Firſt, taking it 
don the terms of the decree ; all thoſe decrees, where there were 


eral incumbrances before the court, a fale directed, and every 


Ig neceſtary to clear the eſtate, in order to chat ſale, proceeded 
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on the foundation, that the rights of the parties were to be taken y 
they ſtood at the time of the decree; and therefore they direQed 
an inquiry into the priorities. What, then, were thoſe priorities} 
Why, ſuch as they ſtood at the time of the decree : not that after. 
wards, the priority ſnould be varied. The ſenſe, reaſon, and jul- 
tice of the cafe required it ſhould be ſo; for otherwiſe, if where 
an incumbrancer on an eſtate which was affected with feveral 
charges, brought a bill for ſatisfaction thereof, and there were al 
proper parties and a decree for it, as between himſelf and the 
owner of the equity of redemption, (ſome of the incumbrances 
being prior, others poſterior to his,) one of thoſe detendants, why 
happened to be prior to him, was allowed to convey to anothei 
defendant, who was puiſue to him, it would ſhut out the plaintiff 
after the decree made, at which time the rights were conſidered, 
What would be the conſequence ? Nothing could lay a foundation 
for greater colluſion and contrivance, between the parties, to er- 
clude each other, than ſuch a liberty would, and that to the great 
deceit of the plaintiff; for then a man would loſe his coſts by 
fuch a proceeding, although he had a right to his debt, principal, 
intereſt, and coſts, according to the reſpective priorities ; that was 
the direction of this decree : and there was a ſufficient fund ac- 
cording to the then right of the plaintiff, to pay all that was due; 
but if this were permitted, after a decree was made, two of theſe 
defendants might, by a colluſion, give a third incumbrancer more 
than his debt, and it would be worth while to do ſo, in order to 
exclude another, who happened to be a ſecond incumbrancer. It 
would be carrying ſecurities to market in that manner, whereby 
the purchaſer of them ſhould not only ſtand in the place of the 
party ſelling, but would acquire a new equity, which it would be 
miſchievous to allow; and therefore, his Lordſhip ſaid, he nevet 
was clearer in opinion than upon this part of the caſe, as to tht 
general right. 

So, where S. a puiſne incumbrancer, after the bill brought, at 
after the firſt decree made, and, in truth, after the report, go 
an aſſignment of an old judgment and mortgage, expeCting there 
by to gain a preference to his debt; the court held, that tht 
aſſignment obtained by him being after the decree made, he ſhout 
not profit by it or change the order of payment, but ſhould coms 
in according to the time of his own incumbrance, without regard 
to the old judgment and mortgage, 

And the law is the ſame as to purchaſers, incumbrancers whi 
are not parties in the ſuit, hut who could come in under the decree ; 101 
they muſt come in upon, and ſubmit to, the terms of that decree 
though no parties. 

But a third mortgagee_may purchaſe in a firſt mortgage, ® 
defend himſelf thereby, notwithſtanding a ſuit be depending be 
tween the reſpective mortgagees. 22 

Thus, where the ſecond mortgagee filed his bill againſt t 
mortgagor, firſt and third mortgagees to be let in to pay o 9 
firſt mortgage, and that then the eſtate ſhould be ſold, his 9 
mortgage paid, and the third be ſatisfied out of the maine 
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ind pending the ſuit the third mortgagee bought in the firſt mort- 
dee: it was determined by this he had gained a priority, and 
hould be paid his whole money before the ſecond mortgage. 

However, in many caſes a ſuit pending in equity againſt land, 
«2 bar to alienation ; for pendente lite nibil innovetur : therefore 
the vendor of lands, pending a ſuit in equity againſt them, can 
ge no title but what will be ſubject to its iſſue; but it is the 
jend-ncy of the ſuit that creates the notice, for as it is a tranſac- 
tion in a ſovereign court of juſtice, it is ſuppoſed all people are 
ttentive to what paſſes there; and to prevent a greater miſchief 
hat would ariſe by people's purchaſing a right under litigation and 
hen in conteſt. FJ. F. having only one daughter, and deſiring to 
lep part of his eſtate in his name, by will, made in 1684, deviſed 
imeſſuage to F. his near kinſman, in tail male, with remainder 
wer, and gave his lands in Syſſex to his daughter, who married 
E, they, with C. were ſuppoſed to have deſtroyed the will after 
de death of the teſtator. F. brought his bill againſt D. and his 
wifez and, in 1687, obtained a decree to hold and enjoy the lands 
cording to the will againſt them, and all claiming under them. 
The eſtate deviſed to F. having been mortgaged by the teſtator, 
rior to his will to B. for 100/., N. pending the ſuit, bought in 
3's mortgage, and purchaſed the equity of redemption from D. 
id his wife. N. was ſerved with the former decree, and ap- 
reared, and was examined, and ſet out his title under this mort - 
rage, whereupon F. was put to bring his bill to redeem. N., by 
uſwer, alleged, that although he had been informed before his 
purchaſe that it was pretended there had been ſuch will made, 
ſet, upon inquiry, he had been aſſured and ſatisfied that it was 
beſtroyed by the teſtator in his lifetime, and therefore he pro- 
ceded in his purchaſe, and inſiſted, that the former decree, to 
wich he was no party, was unjuſt in decreeing the lands to be 
enjoyed according to the will; but, in regard he purchaſed pen- 
late lite, and with notice that there was a will, the court would 
wt admit him to examine the juſtice of the former decree, or to 
q at lay whether ſuch will was cancelled or deſtroyed by the 
tlator, but declared he ſhould be bound by the former pro- 
ay and decreed the redemption. of the mortgage to the 
pantir, . 

4. and B. were partners; A. died having made his will, and 
Enled to his executors and their heirs, © all his real and perſonal 
" eſtate, not by his will otherwiſe diſpoſed of, in truſt that they 
" ſhould, by charging, leaſing, or ſelling his eſtates, or any of 
"them, raiſe money for the payment of all his debts; and what 
* ſhould remain, he directed to be divided into equal portions, 
bare and ſhare alike, between his five children, and left it to his 
, Zecutors to make proper allowances for their maintenance, 
until there ſhould be a diſtribution made of his eſtates.” A. 
Donoſt other things had a mortgage of 3500/. In a cauſe be- 
en the executor of B. and A.'s executors, the mortgage deed was 
Mcted to be left in the hands of a Maſter in Chancery, till the 
Knerſhip account ſhould be finally adjuſted. - Afterwards 4.'s 
Eutors conveyed the mortgage to Maſter Bennet, as ſecurity for 
one 
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one of the executors, on his appointment to be receiver of another 


perſon's eſtate. And one ment uſed by the children of A. in 1 
a ſuit againſt the holders of the mortgage, by way of ſecurity r ....., 
the due diſcharge of the receiverſhip, was, that there was a ſui bh 


at the time of the aſſignment about the mortgage, who was en- ...... 
titled to it, and that therefore it was void, as being made /ite p. f Buy 
dente. But Lord Hardwicke ſaid, that he did not bi how this r e 
pendens could affect this aſſignment, unleſs it had been determined ...;r. 


that this was the mortgage of B. the partner of A. and belonged 1 
to his creditors, who were the plaintiffs in that cauſe, But that lr 
as it was therein determined to be A. s eſtate, there was an end u = 
that objection. 3 
Sorrel v. But, in caſe of a real purchaſer for a valuable conſideration, wy 
Carpenter, pendente lite, the plaintiff will be held to ſtrict proof of his own ;.....; 


* Was. title. Thus, a bill was brought by S. againſt C. to have the be- ;.. 


(e) There nefit of a decree, obtained againſt L., for the recovery of a leaſe- 


Ar 113 
Li lay 
Pl 


appearsto hold eſtate held of the dean and chapter of Saint Paul's; C. being ia 
order o à purchaſer of this eſtate from L. pendente lite, but, as was provel, il ..,;.. 
amend the for the full value, and without any notice of $.”s claim, or ay ne 
ID actual notice of the ſuit. For the plaintiff it was inſiſted, that this [Eve 
(the eke purchaſe, made pendente lite, was to be conſidered as made under ..;;.. . 
which the an implied and conſtructive notice. But the court ſaid, that al 1 « 
Wes be though, where there was a conveyance made pendente lite, without +... 


decifion to any valuable conſideration, and to avoid and elude a decree, i non p 
have been); ought to be highly diſcountenanced ; and, though the alienatio dot bar 


AT 5. were for ever fo good a conſideration, the purchaſe, if made per purchal 
453, and dente lite, was nevertheleſs to be ſet aſide, yet, where there was And 
an order of real and fair purchaſer, without notice, it was a very hard caſeſ ud +. 
N eſpecially in a court of equity; and, there being ſome defect in eure 
term ſollow- Part of the proof in deraigning the title of S., leave to amend, oM.,1 754 
ing. Reg. make any new proof after publication was refuſed, and the bull de fd 
—_ 60. 18. diſmiſſed (a). denied t 
In this caſe, the Chancellour obſerved, that it was a difficult matter to ſearch for bills in equity, or to fr cantr- 
notice of them; many ſuch being, after filing, kept in the fix clerks" deſk ; and that though the cout wn 
would oblige all perſons to take notice of its decrees as much as of judgments at law, yet there did nd n der 
ſeem to be the ſame reaſon for obliging people to take notice of the filing of a bill. Vide 3 Atk. 39% Wwere 
7495 
Garth v. And if a purchaſe or mortgage be made, pending a bill, te time 


Crawford, perpetuate the teſtimony of witneſſes to a will of land, the pro nicht by 


— ceedings may be read againſt a purchaſer or mortgagee, dur kbre, 


450. the ſuit, although he hath not notice either expreſs or implied. vice |, 
2 Atk. 175. S. C. by the name of Garth v. Ward. charge t. 
— But, in general, a bill that cannot be brought to a wry” can 5% 1 
ep. 454+ ; * A 
Een b not properly create a /is pendeut, ſo as to affect a purchaſer, bk the 


687. 13. ing under one of the parties, after filing the bill. 


Searle v. And it ſeems, that a decree in a court of equity, for monef A th 
BS. 88. does not bind a purchaſer for a valuable conſideration, witho! . Ap 
1 Ed. Abr. notice thereof, any more than a judgment at law ; for a decree Bro 
332-4, not of ſuperior force to a judgment; nay, its effect is inferior vio 


OS. and where it is ſaid a decrec is equal to a judgment, or to be pal 


3P. Wms. Equally therewith, this muſt be intended only out of the perſon 
wow eſtate; for a decree for a debt does not bind the real eſtate, it i* 


U 
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. r ee 
ing only in perſonam, not in rem; and the remedy upon a de- 


nother 


A. u cee to affect the land, is only for a contempt, whereupon the 
ity for party proceeds to a ſequeſtration, and that is but a perſonal pro- 
a (uit c:1;, as appears by its falling and abating by the death of the 
7as en- party.] + Fn 8 of 

ite pen. But, where A. made a mortgage to B., and afterwards a com- 
this u miſſion of bankruptcy was taken out againſt him, and the com- 
rnd mmoners made an aſſignment of his eſtate, and then C. lent the 
longed bankrupt 20001. on a ſecond mortgage, having no notice of the 


ut that 


; bankruptcy, though he afterwards got in the firit mortgage; yet 
end of 


it was held by two lords commiſſioners againſt one, that this prior 
mortgage ſhould not protect the mortgage ſubſequent to the bank- 
ruptcy 3 for every one is bound to take notice of a commiſſion of 
bankruptcy. 

And though a purchaſer or mortgagee may buy an incumbrance, 
er lay hold on any plank to protect himſelf, yet he ſhall not pro- 


eration, 
his own 
the be- 
a leaſe- 


. beine ect himſelf by taking a conveyance from a truſtee, after he had 
prove notice of the truſt ; for by taking ſuch conveyance, he becomes the 


or an 
that this 
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that al 
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[Even a fine levied by a purchaſer, for full conderation, with 
mtice of a truſt, to ſtrengthen his eſtate, will not bind the cęſtui que 
rut, although there be five years non-claim ; for he, having pur- 
chaſed with notice, is but a truſtee, notwithſtanding any conſider- 
ion paid by him; and the eſtate not being diſplaced, the fine can- 
not bar; but a fine and non-claim will be a bar in equity, if a 
purchaſer hath not notice. 

And where the plaintiff's bill was to be relieved upon a truſt, 
and charged the defendant with notice thereof, and that he had 
procured a conveyance of the lands upon which the truſt was had, 
md that at or before his taking the ſaid conveyance, he had notice of 
lie ſaid truſt for the plaintiff; the defendant, by way of anſwer, 
denied that he had any notice of the truſt at the time of his purchaſe 


yoo” ec, and pleaded that he was a purchaſer for a valuable 
ak 4d of On ideration 3 it was inſiſted that the point of notice was not well 
Atk. 39% WH "wcred, in that the defendant denied notice at the time of the 

purchaſe on!y ; for, the word purchaſe might be underſtood to mean 
a bill, te time when the contract for the purchaſe was made, and it 
the prog right be, he had no notice then, and might have notice after, 
e, durin ore, or at the ſealing of the conveyance ; and if there was any 


tice before the conveyance to him was executed, that would 


1 the deſendant; upon which objection the plea was over- 
led, 


mplied. 


— 


But if c que truſt, tenant in tail, be the niortgagor, and join 
n the truſtees in making the conveyance, it will be good and 
wud they being conſidered as truſtees purely for the tenant in 
wi o preſerve his eſtate only, and not to ſtand in oppoſition to him, 
at the ſake of thoſe who are to come after him. 
Frevious to the caſe of N illoughby and Willoughby, a notion ge- 
dul prevailed, that although a ſatisfied term reſulting by opera- 
of law, might, if got in, be made uſe of to protect a purchaſer, 
* once alſigned to attend the inheritance, could not be fo. 
ot, V | F applied; 
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870, to the mother, and that then the reſt of the incumbran®® 
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applied; for it could not enure to any other purpoſe than that 
preſcribed, unleſs ſevered again by the owner of that inheritance; 
but in that caſe Lord Hardwicke explained this diſtinction, obſery. 
ing that its applicability to ſuch purpoſe was an unavoidable con- 
& ſequence of the rule, that © a purchaſer for a valuable conſederaticn, 
& and without notice, ſhall not be hurt in equity.” The facts of the 
caſe were as follow: George Willoughby, being ſeiſed in fee of an eſtate 
in V. (ſubject to a mortgage-term for 500 years) by articles dated 
12th November 1717, made upon his marriage, agrees to ſettle this 
eſtate to the uſe of himſelf for life, and afterwards to the intent 
that his wife ſhould, out of the rents, &c. of part, take an annuity 
of 250/. by way of jointure, with remainder, as to the whole 


eſtate, to the uſe of the firſt and other ſons of the marriage in 


tail male, with remainder to George Willoughby in fee, with a 


power for the ſaid George to charge the eſtate by will or deed, 


with the payment of 3ooo/. for the portions of his younger 


children. At this time the eſtate was ſubject to a mortgage for a 
term of years, as mentioned above, which being ſatisfied, the faid 
term was by indenture, dated 19th Augiſt 1718, aſſigned to 
Shelling and Popham and their executors, pn truft for G. V., his 
heirs and aſſigns, 0 attend the inheritance. A ſettlement was made 
of the eſtate 14th March 1718, purſuant to the articles: 14th 
March 1750, George Willoughby made his will, and thereby execut- 
ed the power reſerved to him, by charging the eſtate with 30004. 
for the portions of his younger children, and afterwards died, 
leaving Fane his widow, Henry his eldeſt ſon, three daughters, 
and a younger ſon George. Henry, having attained his age of 21 
years, and being tenant in tail, ſuffered a recovery, and limited the 
eſtate to truſtees in fee, to the uſe of ſuch perſon and perſons, and 
for ſuch eſtate as he ſhould by deed appoint. Henry, in purſuance 
of his power, by indenture dated in June 1751, for ſecuring 870ʃ. 
which he had borrowed of Jane his mother, declared the truſtees 
ſhould ſtand ſeiſed, and the eſtate be charged with the payment 
of this ſum and intereſt, The term of 500 years was ſtill ſtanding 
out in Shelling and Popham. Afterwards Henry borrowed 800/. of 
the defendant Cripps, and for ſecuring this with intereſt, by indent- 
ures of leaſe and releaſe, dated 14th and 15th June 1752, be 
conveyed the eltate in mortgage to Cripps and his heirs. The 
ſame day She!ling, the ſurviving truſtee, aſſigns the term of 500 
years to Boat, upon truſt, in the firſt place, to protect the eſtate 
limited to Cripps and his heirs from meſne incumbrances, and, 
ſubjeF thereto, to attend the inheritance, It appeared upon the 
evidence, that Cripps had full notice of the articles and ſettlement, 
and that, notwithſtanding, in the releaſe above, he took a cove- 
nant from Henry that the eſtate was free from all incumbrances 
except the 50 years term and the ſeveral meſne aſſignments 
thereof ; but it did not appear that he had notice of the mortgage 
to the mother. The bill was brought by 2 the mother, 5 
the younger children, ſor payment (by ſale of the eſtate) of the 
arrears of her jointure, the 300o/. to younger children, and the 
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Mortgage. 
might be paid according to their order and priority. The de- 
fendant Cripps inſiſted that, as the legal eſtate was in Boot, his 
ruſtee, and as he was a purchaſer for a valuable conſideration 
aud without notice of the firſt mortgage, he was entitled to be 
preferred in payment of his mortgage upon this principle, that he 
had both IA and egrity on his fide, and the mother only equity. 

Lord Hardwicke was of opinion, that ſuppoſing Cripps to have 
no notice of the jointure, portions, or other incumbrances, he 
would in equity be entitled to the benefit of this term. 

Jones, ſeiſed in fee of ſeveral eſtates, demiſed the ſame in 176r, 
to Aubrey, for nine hundred and ninety-nine years, by way of mort- 
gige. Afterwards, in 1768, this term was aſſigned to Lockzwood 
u truſt for Jones, as to part of the lands, and in the mean time to 
attend the inheritance; in 1767, Jones mortgaged to Morgan, and 
in 7uly 1769, to David. Both theſe mortgages were in fee. In 
December 1769, Jones and Lockwood aſſigned the laſt- mentioned 
lands to Moreland, his executors, c., for the remainder of the 
term of nine hundred and ninety-nine years, in truſt for Sprigg, 
for ſecuring 10,000 J. lent by Sprigg to Jones. Afterwards, Jones, 
by indentures of leaſe and releaſe, mortgaged the ſame eſtates in 
fee to Sprigg, for ſecuring the 10,000/. On the mortgage to 
Þrigg, all proper ſearches were made on his part for incum- 
brances, and he had all the title-deeds that could be found deli- 
red to him at the time he advanced his money, except the de- 
niſe of the term for nine hundred and ninety-nine years, and the 
aſhgnments of it, which were kept in the hands of Lockwood, on 
xcount only of containing other premiſes in mortgage to Lock- 
wid, and which were not included in the mortgage to Sprigg, nor 
aligned to Moreland, his truſtee, but counterparts of them were 
then delivered to Sprigg. On theſe facts the queſtion on an eject- 
= muy Whether Morgan and David, or Sprigg, ſhould be pres 
terred ? 

On the part of Morgan and David it was contended, that this 
erm muſt be conſidered as attendant on the inheritance, and, con- 
kquently, at the times of the reſpeCtive mortgages to them, the 
multce of the term became their truſtee, and the term could not 
% leparated from the inheritance but by their conſent. That if, 
ſrerious to the conveyance to Sprigg, in 1769, Morgan and David 
1 brought ejectments upon their mortgages, neither Jones not 
ubwod, his truſtee, could have ſet up th term as a bar to their 
ments; then if Jones himſelf could not ſet up the term it 
Fs abſurd to ſay, that thoſe who claimed under him might, for 


Wing parted with the inheritance, had no power afterwards to 
ſake any appointment of it differently. His power was gone, 
tough it were collateral, by the conveyance of the land. Sed per 
, Juſtice, no man ought to be fo abſurd as to make a pur- 
- without looking at the title-deeds ; if he is, he muſt take the 
re of his own negligence. If the firſt mortgagee had an 
ig 7 precaution, he muſt have known that this term was then 
anding, And if he did know of it, and neglected to take an 
F 2 aſſignment 


«ey could not claim a greater eſtate than he had. Then Janet, 


67 


Goodtitle on 
dem. of ſe+ 


veral v. 


Morgan er 
al. 1 lerm 


Rep. 755 


Brothers v. 
Bence, 
Fitzzib. 
Rep. 118. 
2 Eq. Ca. 
Abr. 61 5 
11. 


1 Cn. Ca. 
291. 
Dunch v. 


Mortgage. ' 
aſſignment of it, it was enabling the mortgagor to commit x 
fraud, by mortgaging the ſame eſtate again. By this, therefore, 
he became particeps criminis, and he mult ſuffer the conſequences 
of the fraud; and Sprigg, who has got the legal eſtate, mul be 
preferred. 

Where A., a copyholder in fee, mortgaged to J. S. who way 
admitted by B., the ſteward of the manor z and afterwards 4, 
made a {ſecond mortgage to C., who was alſo admitted by B., and 
then a mortgage to B., who bought in F. 8.'s ſecurity ; it was de- 
creed, that B. ſhould not poſtpone C.; becauſe it is preſumed, 
from the mere act of admiſſion, that a man of ordinary diligence 


and underſtanding, being ſteward of the manor, when C. was ad- 


mitted, mult know, or have notice of the meſue mortgage to C. 

Where a purchaſer cannot make out a title, but by a deed, which 
leads him to a fact material to it; he will not be deemed a pur- 
chaſer without notice of that fact, but will be preſumed cognizant 
thereof; for it is deemed groſs neglect, that he ſought not 
after it. | | 


Kent, 1 Vern. 319. 
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Yardly et al. 
2Vern. 602. 
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Thus, where B. deviſed to F. in tail male, and if he died with- 
out iſſue male, to J. in tail male, but ſubje& to two legacies of 
5 o. and 1000/7, to the Drapers' Company; and F. afterwards 
levied a fine to the ute of him and his heirs (on which was fire 
years non-claim), and then granted a rent charge of 100). per an- 
num to S., and mortgaged the premiſes to L.; the court held the 
fine and non-claim was no bar to the legatees; for Y. having no 
title, but under the will, it was implied notice to all purchaſers 
under him. 

So, where an annuity was granted to A. by the crown, by patent 
iſſuable out of the exciſe upon ſpecial truſt, that all ſuch of the 
creditors of B., as would come in within a twelvemonth, and 
accept a ſhare of this annual ſum proportionate to their debts, 
ſhould have the fame aſſigned to them; and A., after the year, 
aſſigned part thereof by inſtruments which purported to be in 
conſideration of debts due and owing from B., but were in truti 
for A.'s own debts, and the allignees had afterwards aſſigned the 
ſame over to others, who claimed, as purchaſers, without notice 
for full and valuable conideration z it was held, that although a 
the creditors of A. did not come in within the year, yet this patent 
was in truſt for them, and not convertible to other purpoſes and 
that thoſe who purchaſed of the aſſignees of A. came in unde 
the letters patent, in which the truſt was mentioned, and ovygit 
to have taken notice of it at their peril. 

And fubſequent purchaſers alſo are taken to have notice 
the contents of a deed or will, if they muſt claim under it. As 
if 4. makes a conveyance to B., with power of revocation b 
will, and, afterwards, limits other uſes ; if B. diſpoſes thereof tl 
a purchaſer, a ſubſequent purchaſer is intended to have note 
of the will, as well as of the power to revoke; for no title can be 
made to a purchaſer, but by the conveyance which contains th 
power of revocation, þ 
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But in the caſe of Bovey v. Smith, a will was not ſuffered to be 


therein contained, that had lain dormant for many years, after a 
fine, and where there was rom to preſume, that other truſts were 
appointed. In that caſe B., the mother of A., being in Holland, 
and having a ſeparate eſtate, about forty years previous to the 
time of filing the bill, made her will in Dutch, and thereby de- 
viſed houſes to V., her huſband's ſon by a former wife, and to 
other truſtees, in truſt for her four daughters and their children, 
and ſuch of their children as ſhould be alive at the laſt, and, after- 
wards, declared the truſt of all her eſtate, thereby undiſpoſed of, 
to be for her and her heirs. The truſtees, apprehending that the 
deviſe carried the inheritance of the houſes to the daughters, ſold 
ſuch inheritance in 1652, for a good conſideration, and diſtributed 
the money, ariſing from the ſale, equally amongſt them. A. was 
privy to this conveyance, and made no claim, nor pretended = 
right to the houſes; a fine was levied of them, and five years at- 
terwards V. the truſtee, for a full conſideration, purchaſed them 


ſet up, as preſumptive notice to defeat a tranſaction, by a truſt 5 


4 with back to himſelf and his heirs. 'Then 4. having taken advice on 
Wen a the will, and conceiving the daughters took only an eſtate for life, 
den air his bill againſt S., who now ſtood in the place of /., 
TR the truſtee, to have an execution of the truſt, and the lands de- 
1 & nced to him. Two decrees had been for the plaintiff, —One point 
wo © argued was, that it was impoſſible any one ſhould come at the 

ine no kad without having notice of the truſt, for they muſt purchaſe 
= acer the will; and all their title was by the will by which the 
18 MM truſt was created, and every man that had notice of the will 
and mult, at his peril, take notice of the operation and conſtruction 
* cen de law upon it. But the Lord Keeper ſaid, this was an ap- 
ub. mal bication, after one-and-thirty years poſſeſſion, to affect an eſtate 
i gebe, "th a truſt, notwithſtanding a releaſe and fine, and that, upon a 
* yen, ppoſal that B. had made no other appointment (as the had power 


to be in 


e in trut 


gned the 


ut notice 


hough al 


his patent 
zoſes z and 


in unde 


and ougil 


to do by the deed), and which, after ſo long a poſſeſſion, it ought 
her to be preſumed ſhe had done; and alſo upon a ſuppoſal, 
tat this was a true copy of the will. This was only a tranſla- 
tion; the original was loſt; the difference in point of tranſlation 
tween the children and iſſue was nice, and the queſtion was, 
Who ſhould ſuffer ? For the defendant was a purchaſer, and had 
pd a full conſideration, and was here to be affected with a no- 
wnal notice only; the plaintiff ſtood by all the while and was 
dent, and, at beit, paſſive in the breach of truſt. That, there- 


notice A 4b ff, yet his Lordſhip was not ſatisfied he could decree it 
er it, 4 * and the bill was diſmiſſed. ee. 
oeation ol.” ewiſe, this rule admits of an exception, in the caſe of 
thereof ti. ilignee of the eſtate of a teſtator, under an aſſignment made 


tie executor z for he will not, in favour of creditors or reſidu- 
legatecs, be preſumed to have notice of what is contained in 
e will of the deviſor ; becauſe, whoever takes any thing from 
*Xccutor, mult always do it with notice of a will; and there- 
fore, 
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Mortgage. 
fore, if this doctrine of the will being notice to the aſſignee was 
to prevail, no perſon would dare to purchaſe, or take an aſſign. 
ment from an executor. Beſides, it would be unreaſonable that x 
purchaſer ſhould take upon him to make out the account, as 10 


H.“ 
2 er 
tent 


the quantum of the debts or aſſets, when he is not entitled to hare 80 
Mead v. L. the youchers for that purpoſe, Thus, M. having a mortgage of M debt 
1 14 5ool. made his will in 1712, and deviſed all his real and per. and 
Foly 195 55. {onal eſtate, not by his will otherwiſe diſpoſed of, to his execu. WI **? 
1745. Er tors in truſt, in the firſt place by charging, leaſing, or ſelling the | 
28 thereof, or of any part thereof, to raiſe money to pay his debts; that, 
2 P. Wins. and then to divide what ſhould remain, after payment thereof, in wort 
248. Burt- equal proportions between his five children, and appointed lit there 
— wife, his eldeſt ſon J. M., and another perſon, executors, and ſo fat 


14.150, died, leaving his widow and five children; and after payment of helr ; 
| all 17.'s debts, a large ſurplus remained to be divided. J. M., har. WW one © 
ing been appointed, in 1726, receiver of all the rents and profit 
of the real and perſonal eſtates of E., procured a deed to be made, 
to which the other executors were parties, reciting, that there paſſus 
was due on the mortgage ooo . and that the ſame was the pio - " the 
per money of 1. M., and aſſigning, the mortgage and all due 
thereon to B., his heirs and aſſigns, with a proviſo to be void, if "us: 
J. M. faithfully accounted with F. for what he ſhould receive 2 frau 
from the cſtate of E. I. M. afterwards died inteſtate, without it . 
accounting with B. and greatly indebted to the eſtate of E. A deliver 
bill was then filed by the plaintiffs, two of the children of M end 
againſt the defendants, the repreſentatives of E., to account for cum 
what they had received on the mortgage, and to deliver up the cumſt; 


deeds and writings relative thereto; and one queſtion was, Whe— throug 
ther the plaintiffs, as reſiduary legatees of M., were entitled to be * 
and ht 


rclieved againſt the aſſignment of the mortgage, and to have an | 
account; or, whether the repreſentatives of E. were entitled toy nn 
retain the aſſignment? And this turned upon the point, Whethei ©" the 
the aſſignees of the mortgage were to be conſidered as having no firſt an 
tice of the truſt for the benefit of younger children? And the by dee, 
court held, the bare point of notice of the will, in this caſe, va m, 
not ſufficient. old th 
Noeent v. So, where an executor aſſigned over a mortgage term of hi cule, 
Gifford, . teſtator to A. as a ſatisfaction of a debt due to A. from himſelt that the 
who gd & it was objected, in favour of the daughters of the teſtator, wh vt « 
2 Ver. 269. were creditors under a marriage ſettlement, that the aſſignee **' fo 


3 took this aſſignment with notice that it was the teſtamentar . 
2p Win. Aſſets of the teſtator. But the court held the alienation to be go © mo) 
149. Buſting v. Stonard, 2 P. Will. x50, | And 
tbe vol 

Crane v. But where H., being indebted to C. on bond, died poſſe ſled of Whethe 
3 great perſonal eſtate; and made V. executor and deviſee, l not 
Note, Lord waſted the eſtate; D. having notice FC. 's debt, bought a leaſehol kee, n 
Hardwicke eſtate of V. by diſcounting 200/. due from H., 5 50 l. due ſio 1. By 
— W., and by payment of 15c/. in money; on a bill filed by Gt — 
al 


Hl cake, have ſatisfaction for his debt of the leaſchold eſtate, being Ply 
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His aſſets, the queſtion was, Whether this was a good ſale to bind but doubted 


1 hether the 
a creditor ? And it was held it was net, for D. was a party con- f r. 


ſenting to and contriving a devaſiavit. ranted the application of it. Yide 2 Ve. 469. 


So, where the deviſee of an eſtate, in truſt for payment of Ithell v. 
debts, mortgaged the eſtates to one of the creditors, Kev notice ; —_ 
and che queſtion was, Whether ſuch creditor ſhould retain it by SY I 
way of ſecurity for his own debt, as well for the old debt, as for 
the money lately advanced? The Chancellour was of opinion, 
that, though the general rule was, that though a purchaſer or 
mortgagee need not ſee to the application of the money, where 
there was no ſchedule of the debts, yet this rule was never carried 
ſo far, as to put it in the power of the deviſee in truſt, or of the 
heir at law, who in equity was conſidered as a truſtee, to favour 
one creditor, which would be the conſequence if this was al- 
lowed. Such creditor as to his old debt, could not be put into a 
better condition by taking the mortgage, but muſt come in, pars 
þaſſu, with the reſt of the creditors ; for the eſtate was a ſecurity 
in the hands of the truſtee before, and ſuch mortgage only ope- 
rated to change the courſe, which the court would not ſuffer the 
truſtze to do, conſidering the giving preference to one creditor, as 
2 fraud, which the court would not allow. 

if a deed, by which a prior charge is made upon an eſtate, be 
elirered, among other papers, relating to the title thereof, to an 
intended purchaſer, he will be taken to have notice of the prior 
incumbrance; it being neceſſarily preſumed, that ſo material a cir- 
cumſtance could not eſcape his notice, or, if it did, it muſt be 
through groſs neglect. | | 

Thus, the plaintiff's father and mother ſold an eſtate to C. Ferrers v. 
and his heirs, which, purſuant to an agreement made on their Cy et af. 
marriage, had been ſettled on the plaintiff's father for life, part * ** 
on the mother for her jointure, remainder of the whole on the 
firſt and other ſons in tail male; and the conveyance was made 
by deed and fine. C., upon his purchaſe, took in a mortgage- 
term, which was prior to the ſettlement, entered and afterwards 
old the eſtate to H. and J. It appearing, by the proofs in the 
cuſe, that C., the firſt purchaſer, had notice of the ſettlement, and 
tat the ſame, amongſt other writings, were delivered to him, the 
court decreed, that C. ſhould account for the conſideration- mo- 
ley, for which he ſold the eſtate, with intereſt from the deceaſe 
f the plaintiff's father and mother, diſcounting what was due on 
be mortgage made prior to the ſettlement. x 
And if it do not appear, upon the face of ſuch ſettlement, whether 
tbe voluntary, or on articles before marriage, and, in conſequence, 
whether to be conſidered as binding againſt creditors or not, that 
ul! not alter the caſe; for the purchaſer, having notice of the 
ed, muſt, at his peril, purchaſe, and be bound by the effect of 
4. But, in the laſt caſe, the bill was diſmiſſed as to H. and J. 
mo were made defendants, they having pleaded that they were 
Pchaſers without notice, and the plaintiff not being able to prove 
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Mortgage. 
any notice againſt them, there was no foundation to preſume 
knowledge of the ſettlement, C. being able to make a good title 
without it. 

A creditor by judgment, in 1698, for 6007. came to an account 
with the conuſor in the year 1707, and ſettled the remainder due 
upon the judgment at 420 J., and took a mortgage in fee for that 
ſum, as a collateral ſecurity to the judgment; and one S. an at. 
torney, in 1716, took an aſſignment of this mortgage, in which 
there was a recital, that g. of the confideration of the aſſignment 
was then the full worth of the eſtate. S. was likewiſe in poſſeſſion 
of another mortgage made in 1688, upon the ſame eſtate which way 
ſubject to the judgment in 1698, and the mortgage in 1707, It 
was reſolved S. ſhould not be allowed to tack the two mortgages 
together, ſo as to defeat intermediate incumbrances between the 
years 1688 and 1698; and yet the mortgage in 1707 ſhould have 
relation back to the judgment in 1698, and by conſolidating them 
together, ſhould entitle S. to receive the ſum due upon that judg- 
ment, prior to creditors after the year 1698; but, as to money 
reported due fince the mortgage in 1707, it ſhould be paid onlyin 
priority to creditors ſubſequent to 1707. One ground of which 
deciſion was, that the words in the recital of the aſſignment of 
the mortgage in 1716, viz. © that go J. the conſideration- money, 
© was the full worth of the eſtate at that time,” naturally implied, 
that there were intermediate incumbrances, and therefore, to give 
S. the advantage of tacking both mortgages, would be contrary 
to his own intention; for, at the time he took the aſſignment ot 
this puiſue incumbrance, he muſt know the eſtate was worth no 
more from the very words of the recital. 

Again, I. C. being ſeiſed of ſeveral freehold eſtates, had ſettled 
the ſame to certain uſes, and being poſſeſſed of a prebendal leaſe 
for twenty-one years, which was uſually renewed every ſeven years, 
and which he held at the time of making his will, after charging the 
ſame, together with other freehold eſtates, with an annuity, deviſed 
it to the ſame uſes, intents, and purpoſes, as were declared in the 
ſettlement of the frechold eſtates firſt mentioned. Then the teſta- 
tor died. The leaſchold eſtate was ſeveral times renewed by the 
ſeveral perſons in poſſeſſion, and in one of the renewals, the then 
leſſee was ſtyled deviſce of J. C. Afterwards there were ſeveral 
other renewals. Then the eſtate was mortgaged by one of the 
claimants, under the ſettlement and will as his own property. 
And the queſtion was, Whether the mortgagce, who had no other 
notice ol any deſect in his title, except that the leaſe, which was 
aſſigned to him, recited, among the conſiderations, the ſurrender 
of the former leaſe, which recited the furrender of the other, 
in which the leſſce for the time being was ſtyled deviſee of J C., 
ha! ſuch notice thereby, as would render the eſtates in his hands 
liable to the truſts of the ſettlement ? And it was held, that the 
mortgagee was affected with notice of the ſettlement, and that 


he muſt convey the eſtate according to the uſes, &c, limited an 
declared taerein, | 
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Where there were father, mother, and ſon, and the father ſet- Whitfield v. 
led an eſtate on himſelf for life, then to his wife for her jointure, F —_— 
ind on her death, to the ſons of the marriage; under which ſet: 
tement, the wife and ſon inſiſted on being purchaſers for a valu- 
able conſideration, without notice, and notice of a prior charge 
was proved againſt the father, by recitals on his own conveyances, 
and in part by his own admiſſion; but, as to the wiſe and ſon, 
there was no proof, but from theſe deeds being in the hands of 
the ramily ; this was held not ſufficient to affect them with no- 
tice; becauſe ſuch ſettlement might have been made by an appa- 
rent owner without the deeds having been looked into. 

if a deed, or other paper which is deemed conſtructive notice 2 ves. 486, 
of 2 prior incumbrance, be found in the cuſtody of any one, it 
will be no objection to the charge of notice, that it does not ap- 
pear when it came there; for if a perſon admits, or it be proved 
that a deed 1s in his cuſtody, whether as repreſentative of another 
or otherwiſe, it will be incumbent upon him to ſhew when it came 
there, for it is impoſſible for the other ſide to ſhew it. 

Where tenant for life, remainder to his firſt ſon, mortgaged for Brampton 
oo, and the deed of ſettlement was produced and ſeen by the . Barker, 
purchaſer, who lent the money notwithſtanding, being adviſed 2. C 159: 
that the tenant for life, not having then any ſon born, could de- 333. 3. 
roy the contingent remainders, though, in truth, there was a ſon 
born five days before the lending of the money; yet the mort- 
rgee having had no notice thereof, and having got the deed of 
kttlement, the court would not relieve againſt him by compelling 
lim to produce it. 

Notice to a man's ſcrivener, attorney, agent, or counſel, is Merry v. 
luſacient notice to the party himſelf. — 


1Ch. Ca. 38. 
= 69. 2 Vez. 477. 3 Ch, Ca. 110, Aſhley v. Bailie, 2 Vez. 468, Hothwall v. Abney, Net- 
0 Rep. 59. 

Thus, II. ſuffered a recovery of an eſtate in A., and then ſet- Maddox v. 
ted all his lands in A. upon his family; afterwards a tenement in 3 
ES.» K . iVez. 61. 
4. o which he had the reverſion after an eſtate for life, deſcending 
0 lim in tail by the death of the tenant for life, he ſuffered a re- 
orery of it, and deviſed it to his younger ſon in fee. Then M. 
wrigaged it, together with 200 J. that he had a power to charge 
m the {ettled eſtate, for ſecuring 200 J. which he borrowed, and 
en he died. The mortgagee applied to the elder ſon for the 
money, who at firſt diſputed the payment, but afterwards ſub- 
ited thereto, upon the mortgagee's aſſigning to him the tene- 
tent ſo charged, that he might ſtand in the mortgagee's place; 

b which the mortgagee agreed, upon his covenanting to in- 
au) lum for making this aſſignment, he having heard of the 
Punger ſon's title. The eldeſt ſon then mortgaged the tenement 
v5, who had advanced the money to pay off the former mort- 
e. It was ſworn, that B.'s agent was preſent at the execution 
"ue alignment when the indemnity was infiſted upon; and the 
vt depoſed, that the deeds were laid before counſel, who made 
Factions about the plaintiff's title. The aſſignment itſelf was 
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to a perſon having the equity of redemption, but was made ſub. 
ject to the equity of redemption; and was plainly meant to keep 
the mortgage on foot, if any other perſon had the equity of re. 
demption, as the covenant to indemnify alſo ſuppoſed. One 
queſtion was, Whether the laſt mortgagee had not notice of the 
youngeſt ſon's title ? And the court held, here was ſuch evidence 
of general notice, either to the party himſelf, er 10 his agent, to 


the e 
one e 
notic 
fixed 
princ 
It is 


take care, as made it neceſſary for him to inquire into the title, bd 
which not having done, he mult take the conſequence. "ff 
Again, E. mortgaged his manor of B. to M. and his heir, 3 % 
for ſecuring 3000 J.; afterwards G., the father of the plaintiff I, Th 
lent E. 2800 l., and, by deed, reciting M.'s mortgage, he de. bold 
clared, that after the 3000 J. and intereſt paid, the eſtate ſhouu i bent 
ſtand charged, and be a ſecurity for G.'s money. M. war be fu 
party to this deed. Afterwards H., one of the defendants, lem 7, 17 
E. 400 1. and obtained a deed from E. and M., that after M. vu b. 4c 
paid, the eſtate ſhould, in the next place, ſtand charged with the iris 
400/7., and in like manner for C., and feveral other defendants. It was 
All the ſecurities were tranſacted at the ſhop of V. and F. ſcri-. ;ics o 
eners, who were witneſſes, engroſſed the writings, and were nW hase 
the nature of agents to all the ſeveral lenders. The queſtion wa, WM II., : 
Whether B. ſhould be paid next after M., or whether H. and the paid! 
others ſhould be preferred, becauſe they had got a declaration none] 
both from E. and M., who, by that means, became a truſtee io (1c +; 
them, after his own money paid? And it was decreed, that & nat 


ſhould be paid next to M., and ſo on, as the mortgagees ſtood nM yitho 
order of time; for notice ta the agent was good notice to the :n4 nc 
party, and conſequently, thoſe that lent laſt, muſt come la, tance, 


having notice of what was before lent. Wl judged 

And although a country attorney acts by an agent in cauſes i ber, u 
Lendon, yet he will be conſidered as the ſolicitor for his clients any th. 
though he reſides in the country, and what is known to him, wil ir bis 
be conſtructive notice to them. lis age 

A. and B. were empowered by act of parliament, to purchaſe i creſt, 
eſtates in a certain diſtrict to enable them to build a ſquare, ( But, 


(who was a barriſter at law, and who appeared to have taken i cf bus 
management of the affair upon himſelf) purchaſed a parcel ol o any 
ground held on a church leaſe, and borrowed 3500 J. of D., gent! 


gave him a declaration of truſt of the leaſehold eſtates as a ſee fubſegu, 
rity, and delivered him the renewed leaſes : C. afterwards bu ver, : 
ſeveral houſes, ſome of which were erected upon the ground 0 particu 
which D. had his ſecurity, and then C. granted a leaſe of thels under | 
houſes to H., reſerving a ground rent; which was done for h , 
purpoſe of eſtabliſhing a rent; and H. declared himſelf in ritt exoreſ 
to be only a truſtee for C. Afterwards H. aſſigned ſome of th 1 
houſes in D.'s ſecurity to M., for ſecuring a ſum of money b 4 th, / 
him lent, and then he aſſigned all the houſes to E. likewiſe, f ;. 

ſecuring a farther loan. Neither M. nor E. had actual perlc ies d 
notice of the mortgage to D., nor of each other's mortgage; * wents 
both M. and E. employed C. as their counſel and agent in We eounſe! 
tranſactions, and nobody elſe. On a bill filed by D. for a _ tions, 
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le ſub. i die eſtates, and to be paid his mortgage-money in the firſt place, 
o keep i one queition was, Whether M. and E. were to be affected by the 
of re. W botice to C., their agent, of D,'s ſecurity ? Et per curiam, It is a 

One rcd and ſettled point, that notice to the agent is notice to the 
of the principal. C.'s acting in different capacities makes no difference. 


vidence 
rent, to 
te title, 


It is the ſame as if they had been in different perſons. 

If one purchaſes in the name of another perſon, without any 
wthority from him ſo to do, or his having notice of his intention 
yet, if he afterwards agrees ſe it, he makes the former his agent 
s heirs, WY i. 
tif B., Thus, G., in 1699, lent V, 2001. upon a ſurrender of copy- 
he de- hold lands, but neglected to get the ſurrender preſented at the 


; ſhould vert court day as he ought to have done, for want of which 5 


was WM the ſurrender was void, according to the cuſtom of the manor. 
ts, lent i In 1703, B. agreed with V. to purchaſe the mortgaged premiſes 
M. ws for 40 J., and took a ſurrender in the name of M., who after- 
vith the WW wards conlented to become the purchaſer, and paid the money, 
zndants. WF It was proved, that B., whilſt he was treating with V., had no- 
. (criv-W tice of the former incumbrance, and therefore declined to pur- 
were in Wl chaſe in his own name, and took the ſurrender in the name of 
ion wa, ., and procured him to become a purchaſer, that B. might be 
and the paid a debt, which V. owed him, out of the conſideration- 
laration i moncy. On a bill filed by the executor of G., M. pleaded him- 
aſtee ſor (elf to be a purchaſer without notice of the plaintiff's demand; 
that B, and that his ſurrender was preſented, and he admitted tenant, 
ſtood u without notice of G.'s ſurrender, which was kept in his pocket, 
e to the nd not preſented till long after his purchaſe, ſurrender, admit- 
me hal tance, and payment of his conſideration- money. But it was ad- 
judged at the Rolls, that notice to B. was ſufficient to affect M.; 
for, though he did not employ B. to purchaſe for him, or knew 
any thing of it until after B. had agreed and taken the ſurrender 


cauſes u 
client 


him, wu in is name, yet he, by approving of it afterwards, had made B. 
lis agent ab initio ; and M. was decreed to pay the 400 J. and in- 
purchalell tereſt, or to ſurrender to the executor of G. 
juare, ( But, examining a title in one tranſaction, in the ordinary courſe 
taken de el buſineſs, which cannot be ſuppoſed to make any impreſſion, as 
parcel 08 to auy future event, will not operate as conſtructive notice to an 
—_— agent in general, or counſel or attorney, to affect his client on a 
as à lech 


end tranſaction, and in another buſineſs at a diſtant period; 
ards but ber, an agent or counſel cannot be ſuppoſed to remember every 


round r particular circumſtance, contained in deeds or papers that come 
e of thi under his peruſal. | 


he | | 
_ And Lord Hardwicke, in the caſe of Warwick and Warwick 


— 


of th txpreſſed his approbation of the rule laid down in the caſe of 
ne hr Fitzzerald and Falcenbridge above mentioned, that notice ſhould be 
_ /me tranſactian, and his Lordſhip ſaid, that it ſhould be ad- 
2 < tered to, otherwiſe it would make purchaſers' and mortgagees* 
oo by tle depend altogether on the memory of their counfellors and 
P I the nts, and oblige them to apply to perſons of leſs eminence as 


wunſel, as not being fo likely to have notice of former tranſac- 
ns. And in the principal caſe, it was held that notice, ariſing 
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from a caſe (ſtated by one who was an agent for both parties in: 
ſubſequent mortgage) ſtated in order to do ſomething toward 
ſuffering a common recovery, a year and fix months before the 
party was to be affected with this notice, was not ſufficient to af. 
fect a purchaſer. However, there were other circumſtances in 
the cafe favourable to the purchaſer. a 

So, where lands were ſettled by F. on his marriage in 1734, 
which he mortgaged among others, in 1736, to W., who had ug 
notice of the ſettlement, and R. was employed as agent in making 
both the ſettlement and the mortgage; one queſtion was, Whether 
. ſhould be conſidered as having notice of the ſettlement, R, 
having acted as agent on both occaſions? And the court held, 
that affecting a perſon with notice of the title of another, by rea- 
fon of his agent's having notice of it, had not been carried ſo far, 
as to affect the principal, unleſs where the agent had it, at the 
time of his tranſaction with him; and that, as the notice which 
the attorney had of the ſettlement, in this caſe, was two years 


before the mortgage, the mortgagee could not be affected by it. 


It hath not been fettled, whether, where one employs an attor- 
ney or counſel, and, for want of diſpatch, takes the matter after. 
wards out of his hands, and gives it to another agent to finiſh, and 
the firſt agent acknowledges notice, but no proof of notice of a 
prior incumbrance can be had againſt the ſubſequent agent, no- 
tice to the firſt agent ſhall bind the party himſelf. 

If one take a mortgage by aſſignment from a mortgagee, aſſected 
with notice of an outſtanding title, he will take ſubject to that 
title; for his aſſignor cannot transfer to him a better right than he 
has himfelf. And if ſuch original mortgagee, in a bill filed by 
the perſon ſetting up an eigne title againſt the mortgagee and his 
aſhgnee, and praying to be let into poſſeſſion, charging notice, 
conſeſs by his anſwer, that he had notice before the lending of the 
money; that confeſſion of notice will bind his aſſignee ; for though 
the mortgagee's anſwer cannot be read againſt the aſſignee as evi. 
dence, yet he muſt ſtand in his aſſignor's place, and then lus 
aſſignor's confeſſion of notice will bind him. 

T. having made mortgages of ſome parts of his eſtate, theſe 


mortgages afterwards by meſue aſſignment became veſted in V. 


and carried with them the legal eſtate. T. then became a bank- 
rupt, but, before the aſſignment of T's effects to the aſſignees, . 
obtained a releaſe of the equity of redemption from T., for 3 
valuable conſideration ; on a ſuit brought by the aſſignees againk 


V. to ſet aſide theſe conveyances, it was held, that a purchaſer] 


for a valuable conſideration, without notice of the bankruptcy}, 
could not be relieved againſt within 21 Fac. 1. 

H. B., on May iſt, 1710, was arreſted at the ſuit of one &. 
for a juſt debt of 790 J. ſecured by bond; he, for delay, pleaded 
it was for money won at play, and held out the plaintiff above ſix 
months, which, although he afterwards paid the debt and manſ 
thouſand pounds to others, and appeared publickly on the Ex- 
change, was adjudged an act of bankruptcy by the ſtatute © 


. : h 
Jac. 1. Afterwards, in 1717, H. B., on the marriage of got 
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defendant, his ſon, made a ſettlement, by which, after reciting, 
that he had on his own marriage ſettled land, on truſtees, in truit, 
to ſccure 2000 J. to his wife if ſhe ſurvived ; H. B., with the pri- 
wity of the truſtees, who were parties to it, aligned all his eſtate, 
right, title, and intereſt to the wife's relation for the benefit of 
Hl. B. for life, and of bis wife for life, Sc. The plaintiff V. 
vas the aſſignee under a ſtatute of bankruptcy, taken out againſt 
g. ſubſequent to the ſettlement. The queſtion was, Whether a 
court of equity would decree the truſtees of the firſt ſettlement to 
ſign the term to the plaintiff, or ſuffer it to reſt in them, to pro- 
ect the ſettlement ? For the defendants it was inſiſted, that they 
being purchaſers without notice of the bankruptcy, equity ought 
not to impeach their title, if they could defend themſelves at law; 
ind that, although they had not the legal eſtate in them, yet the 
tultees of the firſt ſettlement, in whom the legal eſtate was, be- 
ing parties to the laſt ſettlement, were become their truſtees. 
And it was ſo held by the Chancellour, who ſaid, he took it to be 
the rule in equity, that where a man was a purchaſer without no- 
tice, he ſhould not be annoyed in equity, not only where he had a 
prior legal eſtate, but where he had a better title, or right, to 
call for the legal eſtate than another; and therefore diſmiſſed 
the bill, 

4. lent money on lands, the mortgage being duly regiſtered, 
nd afterwards B. lent money on mortgage on the ſame ſecurity, 
and his mortgage was allo regiſtered, and then A. advanced a 
farther ſum on the ſame lands without notice of the ſecond mort- 
gage: it was held, by Lord Chancellour Xing, that the regiſtering 
of the ſecond mortgage was not conſtructiuve notice to the firlt 
mortgagee before his advancement of the latter ſums; for though 
tte ſtatute avoided deeds not regiſtered, as againſt purchaſers, yet 
gare no greater efhcacy to deeds that were regiſtered, than they 
lad before. 

o, in a later caſe, where W. advanced 800 J. on a mortgage 
n Vortfbire, and regiſtered it; afterwards K. lent a ſum of money, 
and took a judgment for it, which was alſo regiſtered; then V. 
Wranced a farther ſum, but without any expreſs notice of the 
Juyment; and it was argued, on a bill brought by V. to fore- 
ole, that X. ought to redeem, on paying the firſt mortgage; for 
at, where ſuch regiſters prevailed, every incumbrancer ſhould 
te latisfied according to the priority of his regiſter; and that the 
wing K.'s judgment was conſtructive notice to V. ſuſhcient 
v deprive him of the common benefit of a court of equity, where- 
a urſt mortgagee, without notice, was to hold till all ſubſequent 
acumdrances due to him were diſcharged : it was reſolved, 
bat theſe ſtatutes avoided only prior charges not regiſtered, but 
UW not give ſubſequent conveyances, regiſtered, any farther force 
ant teur conveyances regiſtered, than they had before; and 
= have affected V., K. ought to have given him notice 
zen he advanced his money; for, though V. might have ſearched 
tezilter, yet he was not bound fo to do. 
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But a ſubſequent mortgagee, having notice of a prior mortgags 
not regiſtered, will not gain a priority by regiſtering, becauſe ſuch 
conduct is conſidered, in equity, as fraudulent, and the party hath 
that notice which the act of parliament intended he ſhould have. 

Thus, N., in 1718, married his firſt wife, and, on the mar. 
riage, a leaſehold eſtate, in the poſſeſſion of his father, was cove. 
nanted, in conſideration of the marriage, to be ſettled on truſtees, 
in truſt, for N. for life, then for his intended wife for life, re- 
mainder to the iſſue of the body of N. by his wife, in ſuch man. 
ner as he, by deed or will, ſhould appoint. The marriage was 
had, and a ſettlement made, in purſuance of the articles; the 
wife had iſſue, and died. In 1743, N. married a ſecond wife, 
but, previous thereto, entered into articles with her truſtees for 
ſettling the very ſame eſtate on himſelf for life, then on her for a 
Jointure, remainder to the iſſue of that marriage; and a ſettlement 
was made purſuant thereto. The eſtate was ſubjeCt to the ſtatute 
7 Q. Anne, c. 20. which requires regiſtry. The firſt marriage 
articles and ſettlement were never regiſtered ; the ſecond were. 
N. alſo mortgaged this eſtate, as abſolute owner thereof. The 
bill was brought by the children of the firſt marriage, to have the 
benefit of the ſettlement made on them, and, in order thereto, 
to have the ſubſequent articles and ſettlement poſtponed, though 
regiſtered. The ground of this application was, that the agent, 
who made the laſt ſettlement, had notice of the firit. And, no- 
tice to the agent having been fully made out, the principal queſtion 
was, Whether it would affect the defendant's purchaſe, and oblige 
the court to poſtpone the ſecond articles, and ſettlement to the 
firſt, notwithſtanding the regiſtering act? And the court deter- 
mined it would; for the intent of the act was to ſecure ſubſe- 
quent purchaſers and mortgagees againſt prior ſecret conveyances, 
by letting a ſubſequent purchaſer, having regiſtered, prevail agaiuſt 
a prior ſecret conveyance, of which he had no notice; but if he 
had notice of a prior conveyance, which was veſted property, that 
was no ſecret conveyance. "Lhe ſtatute did not ſay, that the ſub- 
ſequent purchaſer ſhould not be affected by any equity whatſo- 
erer; therefore, though the manifeſt operation of it was to veſt 
the legal eſtate according to the prior regiſtering, yet it was left 
open to all equity; for there was no danger to the ſubſequent 
purchaſer, who might. refuſe, if he had notice of the prior good 
conveyance. 

And this doctrine was confirmed in the Houſe of Lords, upon 


an appeal, in the caſe of Lord Forde v. Deniſton, which aroſe in 


ireland. 


But though apparent fraud, or clear and undoubted notice are 
held to be a proper ground of relief in caſes circumſtanced like 
the preceding ones, //þicion of notice, though a ſ/irong fuſptcins 
was held by Lord Hardwicke not to be ſuſſicient to juſtity the 
court of Chancery in breaking in upon this at of parkament: 


And therefore, where a mortgages of lands in Middleſex ſwore 'n 
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Mortgage. —— 
ius anſwer, that, to his belief, he did not know of a judgment 


which had not been regiſtered, until after his mortgage executed; 
this was contradicted by one witneſs only, who ſwore, that, on a 


converſation at which ſhe was preſent, the mortgagee admitted 

that it was true „ he knew of the judgment, but that he knew, 

« at the ſame time, that it was not regiſtered ; and what were acts 

« of parliament for, unleſs they were effectually obſerved ?” 

Lord Hardwicke ſaid, that, undoubtedly, this was material evi- 

dence, but then it was only one witneſs againſt the anſwer of the 

defendant, and the evidence amounted merely to a defendant's 

anfeſion in contradiction to his anſwer, and was contrary to a 

poſitive act of parliament made to prevent any temptation to per- 

jury from contrariety of evidence. His Lord(hip, therefore, diſ- 

niſſed the plaintiff*s bill as to this part of the caſe, | 
It is an infallible rule, that a mortgagee may, in a court of Senhouſe x. 

equity, protect himſelf from diſcovery of his title-deeds if he denies F< 

notice. For, if a plaintiff brings his bill to redeem ever ſo ſtrong- I 

ly, he is not entitled to ſee the mortgagee's title-deeds, becauſe a Bal ard, 

third perſon may find out a flaw in them. The rule appears to Ch, Os. 

be the ſame on motion, where there is to be a ſale to raiſe the mo 

rortgage- money; this is a firſt principle, and not to be argued, DO 27. 

bo i V. 

and depends on the denial of notice. Wa xt Da. Abs _ 
If A. purchaſes an eſtate, with notice of an incumbrance, or Harriſon v. 

that it is redeemable, and then ſells to B., who has no notice, Forth, 

who afterwards ſells to C., who has no notice; by this the notice ay 

0 4,, the firſt purchaſer, will not be revived; for, if it were ſo, al Low- 

n innocent purchaſer, without notice, might be forced to keep his cher v., Carl- 

tate; he could not ſell, and would be accountable for all the — 

profits received ab initio. But the intereſt mpſt be the ſame in 187. Er vide 

nery reſpect, or the principle does not apply. Fa * 8 
Upon this ground, where A., who was entitled to the equity of Lowther v. 

redemption in certain lands, had brought his bill againſt the repre- Carlton, 

natives of B., who was the meſne purchaſer, and likewiſe againſt 0 

„who was the puiſue purchaſer; A. had not replied to the an- 

wer of the repreſentatives of B., and the queſtion was, Whether 

bey ſhould not have been brought before the court as proper par- 

wes! Per Lord Hardwicke, Chancellour.— The repreſentatives 

- B. deny he (B.) had any notice of .'s title at the time he pur- 

ſed, and it is admitted on all hands that C., who purchaſed of 

, had notice of the title; now, if I ſhould go on with this cauſe, 

ſhould deprive C. of the benefit he would have from the defence 

mich is ſet up by the repreſentatives of B. It is like the caſes at 

a by warranty, Sc. where one defendant is allowed to pray in 

1 the evidence of another defendant, who has an intereſt in the 

aug conteited, if it is of uſe or advantage to him in ſtrengthen- 

K lis own caſe. And for this reaſon, his Lordſhip allowed the 

w:Qtion, for want of parties in not bringing the repreſentatives of 

'defore the court. 


Again, 


80 Mortgage. 


sweet v. Again, where a bill was brought to diſcover whether the de. 


Southcote, fendant, who was aſſignee of a mortgage, had not notice that the bp 
— * original mortgagor was only tenant for lite, ſtating that the title. the b 
deed, by which this appeared, was in the defendant's hands; the wy 
defendant pleaded that he was aſſignee of the mortgage, for valy. rinall 

able conſideration, and through many aſſignments from perſons of rec 

who had no notice: it was argued, that this plea was not good; 80 

for it ſnould have ſtated, whether the defendant perſonally had no- to a 

tice: but the Maſter of the Rolls allowed the plea, holding that nortg 

the plaintiff could not call upon the defendant to ſhew whether pays © 

he had or had not notice; for whether he had, or had not, was again | 


immaterial, if thoſe through whom he claimed had not, he hay. gage 
ing a right to avail himſelf of their being purchaſers without 


mortg. 
notice. : : until t. 
Andrew A mortgage made by XK. in 1659, by divers meſne aſſignment ;, the 


_— veſted in N.,; it was objected, that it did not appear that I doscd. 
ca. Rep. 


Holt, 4% money was paid upon the original mortgage, and therefore it was 


80, 

Skin. 423- fraudulent; and being fraudulent in the creation, though N. pad brron 

S. vide à valuable conſideration, yet this would not purge the fraud, and fall n 
5 1 al. make it good againſt one, who was a purchaſer bond fide, and for gage. 

Pre. Chan. a valuable conſideration. Sed non allocatur : for Holt, Chief Juſtice, 80, 
275 ſaid, that the firſt mortgage was good between the parties, and nich 

being ſo, when the firſt mortgagor aſſigus for a valuable conſider cn04 


ation, this was all one as if the firſt mortgage had been upon d aft. 
valuable conſideration, for then the ſecond mortgagee ſtood in the aber ſ 
firſt mortgagee's place, and therefore was within the proviſo oi um, u 
the ſtatute 27 £liz. c. 4. “ that no mortgage, bond fide, and upon and his 
« good conſideration, ſhould be impeached by force of this at; n pay 
ce but it ſhould ſtand in ſuch force as before the act made z” and bel, t 
if this proviſo did not extend to the caſe, to what caſe ſhould de mor 


extend 7) vill ha 
plantif 

5. Of the Equity which mnſt be done by him, who would rele this 
deem, to the Perſon againſt whom a Redemption is prayed. * | 
ould 

It is a rule in equity, that he, that will have equity to bete bg 
where the law cannot, ſhall do equity to the party againſt who If 4. 


he ſeeks to be relieved ; and that therefore where there is an eſtat ind B. 
ſubſiſting in law, as there is in the mortgagee after forfeiture 
equity will not deſtroy it, unleſs the party redeeming will ſatis 
all equitable demands out of the eſtate, , 
2 Chan. Ca, And cn this foundation it hath been frequently adjudged, tha 


WUunter 
ter D. 
Wore; 


Ecurity 


164. = if a mortgagor borrews more money of the mortgagee upon 4 ber ll 
_ e where the heir is bound, aud dies, the heir of the mortgagor ih wr, þ 


Vern. 245. not redeem without paying the bond-debt, as well as that ſecured 


be 400 
» Chan. Ca. by the mortgage; becauſe when the condition is broken, ſo tha 


Mnot, 


mw the term or intereſt becomes abſolute in the mortgagee, if „ Klered, 
heir of the mortgagor will have equity, he muſt do equity * Ihe 
payment of the whole money due to the mortgagee; and tus d dies 
called a rebutter. But if the bill was exhibited by the mortgÞ a 


11 md to 
Vox, 


Mortgage. 81 
to forecloſe, there, if the heir of the mortgagor tender principal 
and coſts, it ſufficeth, without tender of the money due on the 
the bond, becauſe ſuch bond was not originally any lien on the 
und itſelf; and if that be tendered, for which the land was ori- 
ginally pledged, there is no reaſon to debar the heir of his right 


he de. 
at the 
e title. 
$; the 
r valu· 


derſom ar redemption. 

good; So, where a huſband and wife levy a fine of the wife's land, Vern. 41. 
ad no- to enable them to take up the ſum of 400 J., and they make a Reaſon v. 
ng that mortgage for it, aud after the mortgage is forfeited, the huſband * 


phether 
ot, Was 
ne hay. 
without 


pays in part of the mortgage- money, but afterwards borrows 
gain the ſum of the mortgagee; it was decreed, that the mort- 
rgee having the eſtate in law in him by the forfeiture of the 
mortgage, he ſhould hold the'land againſt the heir of the wife 
until the whole money was paid; and if the heir would not pay 


ment en the whole principal, intereſt, and coſts, he ſhould be fore- 
hat au cloſed. | 
e n was So, if a leſſee for years mortgages his term, and afterwards 2Vern. 177. 


N. pad borrows money of the mortgagee on bond, and dies, his executor 8 
ud, and nal not redeem without paying the bond as well as the mort- s. C. 


and for 
Juſtice, 
tres, and 
-onfider- 


| UPON 2 
xd in the 


gige. 

N So, where a man borrowed 200 J. on the pawn of ſome jewels, Preced. 
which were worth about 690 J., and took a note from the pawnee, r 419. 
acknowledging the jewels to be in his hands for ſecuring the 200J/., — 
nd afterwards the pawner borrowed at ſcyeral times three ſeveral Metcalf. 


other ſums of money of the pawnee, and gave his note for each 


roviſo ol um, without taking any manner of notice of the jewels, and died; 
nd upon d his executors having brought their bill to redeem the jewels, 
this ac, dn payment of the 200 J. firſt lent thereon, and intereſt; it was 
le 3” and held, that to entitle them to ſuch redemption, they muſt pay all 


ſhould it 


tte money due on the ſeveral notes, on this foundation, that he who 
mil have equity muſt do equity; and that therefore, ſince the 
Paintiffs could not have back theſe jewels without the aſſiſtance 
ob this court, it is reaſonable and juſt they ſhould pay the defend- 
at all monies due to him, it being natural to ſuppoſe, the pawnee 
would not have lent thoſe ſums, but on the credit of the pledge 


vould re 
rayed. 


to 5. be had in his hands before. | 
iſt * If A. is bound in ſeveral bonds with B. as his ſurety for 4000 J., Chan. Ca. 
— nd B. conveys the manor of C. to A. by way of mortgage, to oy 5g 


unter- ſecure him againſt the bonds for 4000 h, and A dies, and 
iter D. the ſon and heir of A. becomes bound with B. for 20007. 
wore ; but there is no agreement that the mortgage ſhould be a 


vill ſatis! 


Iged, | Enrity to D. againſt the bond for 2000 J., and after B. dies, his 

pon 1 Kr all not be permitted to redeem upon payment of the 3000 J. 

58 „ ay, but muſt fave D. harmleſs, as well touching the 2000 J. as 

at cod be 492 /., for he that would have equity to help where the law 

6h if tht "I mult do equity to the party againſt whom he ſceks to be 

ee, VE, 

_ * here a woman, being a bond creditor, married a mortgagee Blackwell y. | ; 


a died, and the huſband took out adminiſtration to his wife, he mes, cited 
Ambl. Rep, 


toned, on a bill brought by him to forecloſe, to tack the 686. 
ad to the mortgage, againſt the heir at law. 
Vol. V. ö So, 


mortgage 


82 


Price ct 2. 


Mortgage. 
So, where F., ſeiſed in fee, mortgaged to P. for years, and Þ 


v. Faſtredge, died, having deviſed his real and perſonal eſtate to his daughter 


435. Rep. F., and made her executrix; and S. afterwards lent F. 5001. upon 
bond; the queſtion was, Whether S. could tack the bond debt t 
the mortgage? which depended upon the queſtion, Whether b. 
was to be conſidered as entitled to the bond and mortgage in dif. 
ferent rights, the one in her own right, and the other as exechtrix? 
And it was held by Sir Thomas Sewel, Maſter of the Rolls, upon 
the authority of the laſt- mentioned caſe, that S. might tack theſe 
debts. 

2P. Will. But if one be indebted to A. by mortgage of a term for years 

777- and alſo indebted to him by bond; if on the death of the mort. 
gagor, the executor aſſigns over the equity of redemption of the 
mortgaged term, and the aſſignee of the executor brings a bill to 
redeem, he ſhall only pay the mortgage-money. 

Cannonand Upon the ſame principle, where, on a bill by the heir of the 

Pack, 2 Eq: mortgagor to redeem a mortgage of copyhold lands, upon payment 

— 4 of principal and intereſt, the defendant inſiſted to have a judy- 


6 Vin. Abr. ment, which had been aſſigned to him, firſt ſatisfied before he 


222.6. ſhould redeem, Lord Harcourt, Chancellour, ſaid, Copybold land 
are not liable to an execution 1pon a judgment ; ergo, the judgment 
ſhall not be tacked to the mortgage in this caſe, but the mortgago: 
ſhall redeem upon payment of the principal, &@c. without ſatisfy 
ing the judgment. ; 

Halliley v. Where A. mortgaged lands to B. for 60/., and was alſo in- 

Kirtland, debted to C. 507. on bond, and B. aſſigned his mortgage to C., 

Ch. Rep. the court determined that, as the eſtate veſted was a chattel leaſt 


361. 


liable to debts, and C. had an aſſignment of it, and the bond debt 
was juſt, A., the plaintiff, ought not to be let into redemption of 
the mortgage, but upon payment of both debts; and it was de- 
creed accordingly. 

If the money due on the bond be lent firſt, and the mortgage 
made afterwards, yet there is the ſame equity for the mortgage 


Wyndham to have both ſums paid him. Thus, where A. borrowed of 5, 


hg, Ch. jent, and then died, the plaintiff, the heir of A., prayed a redemp- 
tion; and the defendant inſiſted that the 300 J. was agreed to be 
ſecured alſo by the mortgage: the plaintiff was decreed to pay tis 
defendant both debts. : 
Barretty, But, if the mortgagee or aſſignee, to whom money is due 0 
ben. bond, countenance a fraud upon a third perſon, by concealmeaf 
137. * thereof, he ſhall be redeemed upon payment of the ptincip 


. Jennings, 3004. on bond, and afterwards mortgaged lands to B. for 2000 


money only: therefore, where the plaintiff, deviſee of an eltate 
ſubject to a mortgage term for 1000 years, let the intereſt run il 
arrear, and gave ſeveral bonds for ſecuring it, and then died; ti 
ſon and heir being about to marry, the intended wife's father 2 
plied to the mortgagee to inquire what was due on the mortgag 
who, being deſired not to diſcover the bonds, ſaid, that there V 

only 5001. due, and that all intereſt was paid; and that, vp% 
payment of the 500 J., he would deliver up the mortgage 3 © 

court held, on application to redeem, that the mortgagee, on 
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. 83 
cealing the bonds, had diſcharged the lands from being liable to 


more than what was then pretended to be upon them, and decreed 
z redemption, upon payment of the 500 J. with intereſt from that 


time, and without coſts, 


In reſpect of the heir, if there be ſeveral incumbrances upon an Monet v. 


eſtate, and the prior incumbrancer claims a bond likewiſe, it will Y- Haſke, 


th. 52. 


be poſtponed to all real incumbrances, whether by mortgage, Gory's caſes 


judgment, or ſtatute; for the bond is no charge on the eſtate, and 3 Salk. 240. 


he hath not the ſame equity againſt a puiſne incumbrancer, as **2v8hton 


. ; | LTD | . . Trough- 
zzzinſt an heir at law, who is liable to the bond in reſpect of 9 
allets. $7. Powis v. Corbett, 3 Atk. 556. 8 Salk. 24. 7. 


Upon the ſame principle, if the perſon, claiming the equity of Bayley v. 
rederaption, is a purchaſer for a valuable conſideration, the mort- Robſon, 

4 . 5 . . Prec. Ch. 
rage may be redeemed by him without diſcharging the bond; be- g, Archer 
cauſe the lands, in the hands of the alienee, can be charged with v. Snatt, 
nothing but what is an immediate lien thereon, which the bond der _ 
i; not. | Mortimer, 
cad in the laſt caſe, 1 Eq. Ca. Abr. 325.10. 1 Vez. 87. Coleman v. Wynce, Prec. Ch. 511. Vide 
Twaghton v. Troughton, 1 Vez. 87. 


Nor ſhall a bond be diſcharged on redemption of a prior mort- Anon a Ves. 
gige, againſt creditors under a deed of truſt of the equity of re- 50. 
femption ; for it is only a charge upon the aſſets. 

Therefore, where the queſtion was, Whether a mortgagee, who Hearns v. 
lad lent a farther ſum afterwards upon a bond, ſhould be allowed 2 6 | d: 
tick it to his mortgage, in preference to the other creditors of ? a 
e mortgagor, under a truſt for payment of debts created by the 
il of the mortgagor, it was decided that the mortgagee ſhould 
wt tack the bond to the mortgage; for there being a deviſe for 
ae payment of debts, the deſcent was conſequently broke; there- 
bore the mortgagee could have no priority with regard to his 
und, but, as to that, muſt come in, pro rata, with the reſt of 
we creditors under the truſt. | 

And a mortgagee cannot tack a bond to his mortgage, even Lowthiany; 
qunſt other ſpecialty creditors. This point was ſo determined Hel, 
n reference to the principle upon which the rule, in reſpect of Ra Chan F 
ung a bond debt to a mortgage, is founded, and which fur- 262. *. 
ies an obvious ſolution of all the caſes which we have ſtated 
8 exceptions to the rule. For the only reaſon why the mort- 
ee can tack his bond to his mortgage, is to prevent a circuity 
i Uuits; it is ſolely matter of arrangement for that purpoſe ; for 
Wright has no foundation in natural juſtice. A creditor's having 
Wther ſpecifick ſecurity, cannot give him in juſtice any priority. 

* not done in any caſe but that of the heir, and merely to pre- 

at Circuity, 

4. purchaſed of B. the lands in queſtion, and re-mortgaged Bond v. 

EU for ſecuring part of the purchaſe- money, and for other part Xe" 

. tof gave a note payable on demand, on which 200 l. remained 

Wtisficd, and 4. deviſed his lands to be ſold for payment of his 

% and died, not leaving ſufficient aſſets: the queſtion was, 
lether this 200 /. remaining due on the note, being for part of 

G 2 the 


2Vern. 281. 


e 


84 Mortgage. 


the conſideration money, ſhould have a preference to other debts, and 


„ and 

be looked on in equity as a charge upon the land? And it was inſiſted A 

upon, that it ſhould, becauſe B., as mortgagee, had the real eſtatein 3 

him. But it was held, that B. could have no preference, but muſt . 

accept ſatisfaction in proportion only with the other creditors, ] hw 

Hard. 318. If A. acknowledge a ſtatute to B. for payment of 800 1, with eaſed 

Sir John intereſt, which being forfeited, and the lands extended upon banker 

Hedwort® A. for a valuable conſideration ſettle the ſame lands in tail, and | the 

and Primate. after borrow money of B., and by articles it be agreed, the ſt» 18 

tute and extent ſhall ſtand a ſecurity for the laſt money, and after ** 

A. die, and the 800 J. with intereſt be ſatisfied by reception of the Theſe 

profits; yet the iſſue in tail ſhall not be relieved againſt the 1 * 

of the ſtatute; for though the heir has an equity, by reaſon of J 

tail made upon a conſideration, yet the money lent _ an . Ne 

for B., ſo that B. hath both law and equity 1 the i, 

tail hath equity only till the penalty is 5 . — J 

2Vera.236, The plaintiff, as aſſignee of a ſtatute of bankruptcy, | 775 ud he 

Pape v. his bill to redeem a mortgage of the manor of Newington mn 00 Fas, 2t 

Onflow. [ln by the bankrupt to the defendant : the defendant by = Wc: 

E inſiſted, that he firſt lent the bankrupt 200 J. on a mortgage 0 Naintif 

1 Atk. 300. particular tenement, and afterwards lent him 300 /. 8 a morph billing 

t _ of the manor of Newington, which was of greater value wy ind the 

ay — money due, but the firſt mortgage was deficient in 1 nts had 

ſatisfied — lue: it was held, that if the plaintiff would redeem one ted th 
this was the * 

a redeem both. SAT 4 ere not 
3 t; that this caſe was very imperfect, and that he would not have it cited for the . a 
Tale of the court; = ry in the regiftrar's office. He ſaid farther, he was very ap ts, 
till it had been compared with the entry in the regiftrar's office Dale; and that was the reaſon L untitr 
believe that the tenemeats were parcel, and holden of the manor of Dale ; an k, but no minute of : 

COD ſo determined. Search has fince been made for it in the Editor's book, but n« Purely Wt the « 
— BD ond there, —But the rule, as heic Rated, is recognized in other caſes, vis. wer, u 
Purefoy, 1 Vern. 29. Shuttleworth v. Lawick, Id. 245. } bole de 

: Mer to 

Vern. 29. So, if a man makes two ſeveral mortgages of ſeveral _ . 
| 4: d of the mortgages is of an entailed eſtate, or 1s =. 

= Ties, and one : r ſhall not be admitte co 

Wer. 207. ficient in value, the heir of the mortgago the mortgage 

to redeem one without the other; neither ſhall the R — Rt the p 

himſelf redeem the one, and leave the defective mortgage, 3 

muſt take both together. . l caſes 

Cator v. [ Stokes mortgaged to Charlton for 1400 J. — hte — 

Charlton, wards at different times advanced by the mortgagee, a t of 10% Ny c 

2 iſt June he premiſes were added, and made redeemable on Agee ** u down 

— # hed with intereſt. Theſe {ſecurities were regiſtered b 55 1 in, | 
book, 1774+ the mortgagor aſſigned to the plaintiff the premnes an 
ited in ene Imitted, that there was no agreem pe 

_— gaged. The defendant admitted, at he laſt- menten br 7; 

1 between Stole in writing or otherwiſe, that the laſt- menten merlin 
377. In : h oo l. and intete P 
Coltet v. premiſes ſhouid be a ſecurity for more than 14007. W c, 
Man but he inſiſted, that the plaintiff was not entitled to a reden 3 
May 31, ut NE m 8 L. and that regiſtc «yy | 
1785, in the without paying the whole beyond the 1400 5 ene 880 ferreq 
regitiar's the incumbrances was full notice of them. The * dum 

. 2 . 3 . 

—_F T3 the aſſignee could not redeem without paying the 8 ron p 
ibid. Sir L. Kenyon, upon the above autborit y, in the fame fort of caie — hep rang * Bi 
clared, that both muſt be redeemed. ** Theſe cal-s,” ſaid he Maſter of t - makes 0 


a Vez. jun. 377. © amount to this; that if a man makes a mortgage, and — 
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& mortgage for a farther ſum, and then aſſigus the equity of redemption of one, both muſt be redeemed ; 
ts, and u and the caſe of the aſſignee is not better than that of the original mortgagor. 


nliſte A bill was filed by the widow and executrix of James Vanderzee Vanderzee 
Late in BY | redeem ſecurities pledged by the teſtator to the houſe of Aſoor- A Wits, 
t mul kuſe and Co. bankers, of which the defendants were the preſent | gr 
A urtners. The caſe was as follows: In the year 1778, the de- 

mug ceaſed kept an account with the houſe of Moorhouſe and Co. as 


pon it bankers 3 and upon the 1oth of Auguſt in that year, he borrowed 


— — of the then partnerſhip 1000 J. (having then 400 /. in the hands 
445 of the houſe,) and gave a promiſſory note, and depoſited ſeveral 


bonds and other ſecurities as a pledge for the repayment thereof. 


1 re Theſe ſecurities he frequently changed, and as one was taken 
oral way, another of equal value was depoſited in its room. In 1784, 


anderzee, owing the above x000/7., and above 4007. on his bank- 
nz account, the partnerſhip required an aſſignment of the ſecu- 
fies, and YVanderzee, being an attorney, prepared a bond and deed- 
poll for ſecuring 1000 /., although there were 400 /. then due; 
ud he overdrew his account, after the execution thereof, and 


n equi 


iſſue in 


brought 


in _ yas, at his death, in 1785, indebted to the partnerſhip in the ſum. 
fro gf 541 /, over and above the 1000 J. —The bill prayed, that the 
— paintiff might redeem, on payment of 1000 /. and intereſt only, 


miſting, that the depoſit was made as a ſecurity for that ſum only, 
wn the rather, as a larger ſum was then due, and that the defend- 
mts had no lien on the ſecurities for any further ſum ; and alſo 
uted that the perſonal and fee-fimple real eſtate of the teſtator, 
ere not more, or little more, than ſufficient to pay his ſpecialty 
ts, and that a bill had been filed by creditors againſt the preſent 
lüntiff and the heir at law, in which ſuit there had been a decree 
kt the creditors to come in. The defendants inſiſted, by their 
alwer, upon a right to retain the ſecurities to the amount of their 
wie demand, ſtating their practice to be, never to ſuffer a cuſ- 
mer to overdraw his account more than 100 J. without ſecurity, 
al that it was intended by the partnerſhip, that the aſſignment 
ould cover as well the balance due, and to become due from 
morgige anderzee, on his caſh account, as the 100 /. and intereſt; and 
ge, but the partnerſhip always conſidered themſelves to have a lien 
en the ſecurities for the whole debt. Lord Chancellour 

wit u Cates agree, that if the executor aſſigned the equity of re- 
id differeſi tion, it would put an end to the tacking : ſo it would, if the 
t of 100% y creditor brought the bill. I am afraid, the rule has been 
afterwuſ un too broad, and that there being a decree for creditors to 
firſt mou they muſt redeem on payment of the 1000 J. with 
im l 
mention Je Corkburne and Henry Douglas, carrying on buſineſs in Jones v. 
1d inter p as /e India merchants, borrowed from Foſbua Smith e | 
r:dempt! * tor which they gave their joint promiſſory note dated 372. * 
5 25, 1775; and as a farther ſecurity Sir James Cockburne 
cred 2000 J. Scotch mine ſtock to Smith, who ſigned a me- 
padum promiſing to transfer the ſame to the order of Sir. g 
on payment of the note. By indentures of leaſe and re- 

December 11th and 12th, 1775, Sir Fames Cockburne, Sir 


G3 George 


than the 


> — * 
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Deuglas had various money tranſactions with Smith ſubſequent to 


Mortgage. 
George Colebrook, and John Nelſon, mortgaged an eſtate in the iſſand 
of Dominica to Thomas Rumbold, George Wilſon, and Joſhua Smith ; 
and by indentures of the ſame date it was declared, that 10,000/, 
part of that ſum, was the property of Smith; and a truſt was de. 
clared for him as to that; and the mortgagors joined in a bond 
to him for that ſum; and Sir James Cockburne and Douglas joined 
in a bond to him for the intereſt. Sir James Cockburne and 
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1775 ; and upon May 7th, 1788, Smith having then in his hands, 
beſides the Scotch mine ſtock, and the joint note of the partners, 
ſeveral bills of exchange and notes delivered by them to him, an 
account was ſettled, and a memorandum ſigned by all parties, 
that the balance to Smith was 92467. 13 s. 7d., and declaring, 
that that ſum ſhould carry intereſt from the iſt of the preceding 


October; and that the ſeveral bills and ſtock ſet forth in the ac- ox 
count were paid to Smith at ſundry times by the partners, 'M 
& which, when paid, are to be paſſed to the credit of their joint - A 
cc or ſeparate notes and bills.” Upon this occaſion no notice ]M,..:.. 
was taken of the mortgage of the Weſt India eſtate, In Of = 


ber 1788 Douglas died. By indentures of March 1, 1791, vi_iM..:..q. 
Jamer Cockburne, in conſideration of 500 J. lent by Jones, trank eq 9 
ferred to him, his executors, and adminiſtrators, all the faid ho bil 
2000 J. Scotch mine ſtock, and the joint promiſſory note of April... 
25th, 1775, and a bill of exchange for 1575 U., dated April tn. 1 
1775, payable three years and a half after date, all then in the. 


a F cal 
poſſe ſſion of Smith, upon truſt ſubject to the rights of Smith, for ak 
ſatisfaQtion of the ſaid 500 J., and all other ſums then due by S. 

| . WY nortgag 
James Coctburne to Jones; and then to pay the ſurplus to donde 
James, his executors, and adminiſtrators. Smith having obtained — > 
judgment againſt the drawer and indorſer upon two bills e form 
5000 J. and 52501. drawn by Ninian Horne upon Sir James Cats for 


burne and Douglas, indorſed by Campbell, and delivered by vi 
James Cockburne and Deuglas, to Smith, Horne gave Smith te 
other bills and notes for 10,000/., and by indentures of Stem 
16th, 1778, Smith covenanted to ſtand poſſeſſed of the princip 
ſum of 10,000 J. ſecured by the Weſt India mortgage, ſubject u 
the payment of the ſecurities ſo given to him by ö as to on 
moiety for Horne, his executors, and adminiſtrators; and 3 
to the other, for ſuch perſons as ſhould be then entitled theret 
Upon theſe bills and notes Smith received 4200 J. only; and b 
indentures of May 26th, 1787, in conſideration of 4200 . pal 
him by George Horne, he agreed to give up the remaining fecu 
rities; and athgned the remaining 5000/7. of the mortgage-mony 
ſecured upon the Ve, India eſtate, The bill was brought 
Jones againſt Smith for an account of the money remaining due! 
the defendant in reſpect of the balance of the account of May 71 


count 
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1778; and that on payment of what ſhould be due on that ad Ms. 7 
count, the defendant ſhould transfer to the plaintiff the ſum A me 
2000 J. Scotch mine ſtock, and deliver up the joint promiſſory H v. 
of Sir James Cockburne and Douglas for 5000 J. dated April 257 Urities 


1775, and the bill of exchange of April 6th, 1775; for 1575 


Mortgage. 


land WY von the truſts of the indentures of March 1791. It was ad- 
with ; i mitted by the anſwer, that it was agreed, the defendant ſhould 


doo vin the ſeveral notes, bills, and ſtock, ſet forth in the account 
8 of May 7th, 1778, by way of mortgage for payment of the ba- 


ance of 9246/1. 13s. 7 d., and apply the ſums he ſhould re- 
tere on account thereof, in diſcharge of that balance; and pay 
he ſurplus to Sir James Cockburnez and. that purſuant to that 
zreement he ſubſcribed a memorandum dated May 7th, 1788, 
xckrowledging payment of the ſaid bills and ſtock to him: 
but the defendant referred to the memorandum for certainty as to 
de date and contents. The anſwer ſtated, that the defendant had 
received intereſt upon the Wef# India mortgage only to December 


ent to 
hands, 
rtners, 
im, an 
Jarties, 


laring, W 12th, 1776; and he claimed intereſt of the whole 10, ooo J. from 
ceding an day to September 16th, 1778 z and from that day he claimed 
the ac· ¶ ue intereſt of a moiety of that ſum, and of ſo much of the other 
Irtners, 


noiety, as he was entitled to under the deeds of September 16th, 
178, to May 26th, 1787; and ſo much of the intereſt of the laſt 
noiety during that period, as he was not ſo entitled to, and the 


ir joint 
notice 


n 07MM mereſt of the whole 10, 00 J. from May 26th, 1787, he claimed 
91, du truſtee for Ninian, and Ceorge Horne, and Campbell; and he in- 
4 oy ited, that the ſecurities, the redemption of which was ſought by 
he ſa 


he bill, could not be redeemed without paying thoſe arrears of 
ntereſt upon the Weſt India mortgage; which was the only queſ- 
ton, The Maſter of the Rolls—It is determined, that in the 
ale of two mortgages, both mult be redeemed; but as to ſums 
ranced on other ſecurities, a mortgagor cannot tack thoſe to his 
mortgage, and inſiſt on a redemption of the whole. Here is a 
tortgage, in which Sir James Cockburne is one of three mort- 


of April 
»ril 6th, 
n in the 
nith, for 
e by ow 
g to vl 


obtaneo:-ors, and the defendant one of three mortgagees : afterwards, 
bills for former and his partner pledge with the defendant bills and 
nes Car Nies for payment of an account current between them, of which 
i by 9:count the money due upon the mortgage makes no part, If 


mth te bey were depoſited expreſsly for one purpoſe, is there any pre- 


Septen ere to ſay, the money was advanced upon ſecurity of the mort- 
primcifigpee; and that he would not have advanced any more money but 
ubject n. ſecurity of the mortgage? I could not permit him to ſay that. 
a8 at's Flat confuſion would ariſe, if upon a bill of redemption by the 
. dortgagors they were not to redeem without paying what was 


de upon the diſtin tranſaction with Sir James Cockburne and 
Duglas? They are tranſactions totally diſtinct. Nothing has 
Wpened ſince to make any variation, This is not a caſe, in 
wich the plaintiff comes to take out of a mortgagee the legal 
ate he has acquired; but he comes to have theſe perſonal ſe- 
Wiles ; the debt, for which they were pledged, being diſcharged. 


; and b 
oo l. pal 
ing ſecu 
ge-mone ; 
rought | 


ing duet i 

ing. 1 ile whole tranſaction proves, there was no intention of tacking 
that af the time; and if the defendant ever could, he waived it in 

he ſun OW 8. That tranſaction was an acknowledgment by him, that he 


ul the legal poſſeſhon for one ſum ; and then, according to 


oor fo en v. Farmer, (a) he cannot ſet up another. Therefore, theſe (a) 4 Burr. 
4 5 "ities muſt be delivered over to the plaintiff on paying what is $514. and 
or 15% WW won that agcount in 1778. I rather think the defendant g 4 ep. 


G 4 ought 


„ 4 
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ought to have his coſts; for it is not a frivolous point; therefore 

let the account be directed, and coſts reſerved, ] , 
Abr. Fq If a man has a debt owing to him by mortgage, and another on 
325: Challis bond from the ſame perſon, he cannot tack them together againſt 
v. Gaſborn. 2 þ 
(a) In Vern. the (a) mortgagor, but he ſhall be let into a redemption without 
244- it is payment of both; becauſe the land in his hands is chargeable with 
held,thatthe the bond even at law. And (6) ſince the ſtatute againſt Fraudulent 


more J * 0 . 3 . * . 
1 deviſes, the deviſee of the equity of redemption is in the ſame 


pay both caſe with the heir, and cannot redeem without payment of both; 


bond and . . 6 . 
5 becauſe the ſtatute makes ſuch deviſe void, as againſt creditors, 


And in Prec. and then the deviſee ſtands in the place the heir muſt have done, 


Chan. 419. if no deviſe had been made. 

It is ſaid by 

my Lid Chancellour, that if a ſum be ſecured by a mortgage of lands, the mortgagor ſhall not be admit. 
ted to redeem after the day of payment is lapſed, without paying likewiſe all that is due to the morigazer 
on notes or ſimple contract; but that it is otherwiſe, if ſuch ſubſcquent debts had been ſecured by band 
(5) But before the ſtatute, the deviſee of the equity of redemption was not obliged to pay both, Abr, 
Eq. 325. Prec. Ch. 89. 


Prec. Ch. Alſo it hath been held, that if the heir of the mortgagor alien 
$11. Cole - the lands, the purchaſer, on a bill brought by him for a redemption 
Wincs, after forfeiture, ſhall not be obliged to pay both the mortgage, 
| money, and alſo a bond-debt due from the mortgagor ; for though 
the heir muſt have paid both in ſuch a caſe, yet the reaſon of 
that is, becauſe the heir is expreſsly bound, and his perſon is be- 
come debtor, and not the lands, and, conſequently, the lands in 
the hands of the alienee can be charged with nothing but what is 
an immediate lien thereon, which the bond is not. 
Prec. Ch. So, if 2 man, poſſeſſed of a term for years, mortgages it, and 
$12. fer dies indebted to the mortgagee in a bond-debt, if the executor 
7” brings a bill to redeem, he muit pay both; becauſe the equity o 
redemption of the term is aſſets in his hands; but if he alien the 
equity of redemption of his term, though he ſhall be anſwer 
able for the value, as it is ſo far a devaffavit, yet the purchaſer 
ſhall be charged with no more than was immediately borrower 
upon it. 

If a bill is brought by an heir at law, or any other perlon 
againſt a mortgagee, whereby the party would avoid the mort 
gage, under pretence his anceſtor was only tenant for life, and hc 
ſeeks for a diſcovery of deeds and writings to avoid the title 0 
the mortgagee, he ſhall never have ſuch a diſcovery, unleſs be, 
his bill, ſubmits to confirm the title, and then he ſhall, 

2 Chan. Ca, Father tenant for life, remainder to the ſon in tail; the fathe 

23. Pon mortgages the land, and dies; the mortgagee, by a third hand 

mend, Procures the ſon to borrow money of him, as tenant in fee, o 

mortgage of the premiſes : this ſhall not enure to make good th 

money lent the father; for though the mortgagee hath got t 

legal eftate, yet it is only pledged for money lent to the fon, 2 

the money lent to the father was on another eſtate, to which th 
ſon is an abſolute ſtranger ; and therefore the court will not ce 

pel the ſon to pay the debt of the father, from whom he did u 

claim. But, if the tenant in tail had mortgaged without now 
of the entail, and the mortgagee had got the deed into his 750 
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efore, fon, equity would not compel him to diſcover ſuch deed to over- 
throw his own poſſeſſion, ſince his eſtate ariſes upon a valuable 
er on WM ccnfideration, and the heir in tail claims under the anceſtor who 
gainkt WI made the mortgage, eſpecially if the mortgage work a diſcon- 
ithout tinuance. | 
e with So, where a lunatick, before he became ſuch, made a mort- Vern. 262. 
dulent WY g2ge of a good part of his eſtate for 50/., and the committee Foſter v. 
e ſame mransferred this mortgage, and took up 3 or 400 J. more upon it; 3 
both; my Lord Chancellour declared the mortgage ſhould ſtand a ſecurity 
ditors, for the 501. only. 
e done, [A mortgage being aſſignable, a purchaſer ſhall hold it againſt Williams v. 


the mortgagor or his heirs for the ſum due on the mortgage, al- Springfield, 
he admit though he bought it for leſs than was due, or for leſs than it _— w_ 
morgue BY vas worth; for he ſtands in the place of the mortgagee who 4. 
| by band. WY afigned, and who might have given it to him gratis. And what 
* was due will be the meaſure of allowance, not what was given, for 

that might be more than it was worth as well as leſs; and he that 
vr alien WJ cuns the hazard if a loſs happens, ought to have the benefit in caſe 
-mption i turns to advantage. Thus, where A. mortgaged his lands to Philips v. 
rtgagee i J., and C., a ſtranger, bought the intereſt for leſs than was due sls; 4 
though on the mortgage, and the heir of the mortgagor brought his bill Baker on 
aſon off to redeem, the queſtion was, Whether C. ſhould be allowed more Keller, 
n is be- than he actually paid? And the Lord Chancellour ſaid, that this 3 Rep. Cb. 
lands in caſe had neither point nor edge, for there was no colour why, 0 
what hen the heir came to redeem, he {hould not pay the whole mo- 
ney due on the mortgage: for that, if another man had met with 
a good bargain, there was no equity for the heir of the mortgagor 
y —_ him of the benefit of it, and take the advantage there- 
of himſelf, 


But where a man dies in debt and under ſeveral incumbrances, zvent. 453. 


it, and 
executor 
2quity 0 
alien the 


anſwer namely, judgments, ſtatutes, mortgages, Sc. and the heir at law Vern. 49. 
\urchaſc buys in any of them that are of the firſt date; if creditors, who 1E c. 


orto wel bare the latter ſecurities, prefer their bill, the incumbrances Abe. 330. 3. 
bought in, ſhall not ſtand in their way for more than the heir * Salk. 155. 
rally paid for them. For a creditor has equal equity with a pur- 
chaſer, and the taking away the gain of the latter to ſupply the 
las of the former, is making both equal; and therefore the gain 
the heir would make, if the whole money due on the incumbrance 
vere allowed him, ſhall be taken from him to make up the loſs 


« the other incumbrancers upon the eſtate. 


r perſon 
he mort 
e, and he 
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fs he, b 


the fathe do, if an heir at law, truſtee, executor, or agent, compound Darcy v. 
ird hand letts or mortgages, and buy them in for leſs than is the due upon _ a 
fee, on dem, he ſhall not take the benefit of it himſelf, but the creditors 1 Salk. — 


md legztees ſhall have the advantage of it; and, for want of 2 Alk. 5+ 
wen, the benefit ſhall go to thoſe entitled to the ſurplus. 
And where a mortgagor in fee died, and the mortgagee bought Baldwyn v. 
. the mortgagor's wife's dower, it was decreed, that the heir of Baniſter, 
not de mortgagor, on his bringing a bill to redeem, ſhould have the 2 duty 
ne did 10 tenefit thereof, on this principle, that the mortgagee is but a a 
ut not hultee for the mortgagor after his money paid. | 24 

In 
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90 


Biſhop v. 


Sharpe, 


2 Vern. 471. 


Powell v. 
Glover, 3 P. 
Will. 251. 
note A. 


Williams v. 

Springfield, 

x Vern. 476. 
Long v. 

_ Clopton, 

3 Vern. 464 


Brathwaite 
V. B rath = 


waite, 


1Vern. 335. 
Darcy Vs 


Hall, 


x Vern. 49. 


Chan, Ca, 


20. 


Chan. Ca. 


2 Vern. 377. 
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In the caſe of Biſbop and Sharpe, one as a guardian to anin. 
fant, took in an aſſignment of a mortgage; and the Lord Keeper, 
it is ſaid, was of opinion, that as to the profits received out of the 
mortgaged lands, the guardian {hould be taken to be in poſſeſſion 
as mortgagee, and not as guardian, But the reporter puts a 
quere; and the law ſeems to be otherwiſe ; for where a guardian 
compounded debts, it was decreed, it ſhould be for the benefit of 
the infant, and that caſe turns upon the ſame principle as that by 
which the caſe of Biſbop and Sharpe muſt be governed. 

And the equity ſeems to be the ſame if a ſtranger purchaſe, a 
againſt incumbrancers, creditors, or real purchaſers. 


Thus, on a Maſter's ſpecial report, to whom the account in 
queſtion was referred to be taken, it was determined by the court, 
that an heir or any other perſon ſhould not, as againſt a real pur- 
chaſer, be allowed more on any incumbrance bought in than 
what he paid for it, without regard to what was actually due 
thereon. 

If an heir purchaſes in an incumbrance on an eſtate charged 
with portions to younger children, he ſhall be allowed no more 
than what he really paid for it. 

But if an heir or truſtee buy in incumbrances to protect others 
to which he is himſelf entitled, the whole money due ſhall be 
allowed on account, although it was purchaſed for lefs.] 


6. At what Time the Redemption mult be. 


When a man made a feoffment in fee upon condition, that if 
the feoffor paid a ſum of money at a day he ſhould re-enter at 
law; if the money was not paid at the day, the eſtate was gone 
for ever. This made pledging, according to the rules of the com- 
mon law, very inſecure, and alſo made it neceſſary for a court of 
equity to interpoſe. For though the words of the condition bind 
down the conſtruction at common law to the payment at the pre- 
ciſe day; yet a truſt is ſuppoſed between the mortgagor and 
mortgagee, that in caſe the payment be afterwards made, the 
mortgagor may haye up the lands : and this the rather, becauſe 
the land is eſteemed only a pledge for money, and it would be a 


very unconſcionable thing, that the mortgagee ſhould take advan- 


tage of the non-payment at the preciſe day, when lands are gene- 
rally pledged but for half value. And in this the chancellours, 
who were eccleſiaſticks, were more generally confirmed from the 
reaſonings of the civil law hereinbefore mentioned. 


But though a redemption has been allowed, yet no time has | 


been limited when the ſame may be. But when a man comes in 
at an old hand, it hath been ſometimes decreed, that the poſ- 
ſeflor ſhall account no farther, than for the profits made in bis 
own time, to diſcourage the ſtirring in ſuch dormant titles. How- 
ever, it is the common doctrine in the courts of equity, that there 
is no time limited; for it is not within the ſtatute of limitations. 


and the courts of equity are tender of ſettling any ſet time Ao 
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exuſe a man can never be injured, if he receives principal, in- 
creſt, and coſts 3 and the proprietor is injured, if he parts with 
his poſſeſſion under the true value. Sometimes, indeed, the court 
hath allowed length of time to be pleaded in bar, where the mort- 
raged eſtate hath deſcended, as a fee, without entry or claim from 
the mortgagor, and where the poſſeſſor would be entangled in a 
long account. | 

And therefore, at a rehearing before my Lord Keeper, aſſiſted 2Vent. 34a. 
with Juſtice Vaughan and Turner, concerning the redemption of Ewen 
2 mortgage, which had been made above forty years, my Lord 8 852 

, my Lor 

Keeper declared, that he would not relieve mortgages after twenty 
years for that the ſtatute of limitations did adjudge it reaſonable 
to limit the time of one's entry to that number of years, unleſs 
there are ſome particular circumſtances that may vary the ordinary 
caſe; as, infants, femes covert, &c., who are provided for by the 
very ſtatute 3 though theſe matters in equity are to be goyerned 
by the courſe of the court, and it is beſt to ſquare the rules of 
equity as near the rules of reaſon and law as may be. 

A bill was exhibited to redeem a mortgage; to which the de- Vern. 418. 
fendant demurred (a); becauſe, by the plaintiff's own ſhewing it Onda v. 
zppeared the mortgage was fixty years old : but, upon argument, re) wes. 
the demurrer was over-ruled ; becauſe it was charged in the bill, cher length 
that the zortgagor agreed the mortgagee ſhould enter and hold pf ine can 
till he was ſatisfied, which is in the nature of a (65) Welſh — 6 
mortgage. by way of 


d 
ſee Jenner v. Tracy, and Belch v. Harvey, 3 P. Wms. note (B). Frazer v. Moor, Bunb. 54 2 


v. Hard, 1 Ch. Ca. 184. Aggas v Pickerell, 3 Atk. 22 5. Beckford v. Cloſe, cited in 3 Br. 

bag. Edfell v. Buchanan, 2 Vez. jun. 83.] (5)Ina MG by leaſe and releaſe 7 — — 
dilo, that tt, his heirs or aſſigns, ſhould on Michaelmas day then next enſuing, or any other Michael- 
tas day following, pay to B. his heirs or aſſigns, the ſum of 300 J. (the morrgage-money), and all 
ments of rent or intereſt which ſhould be then due, then the (aid conveyance was to ceaſe, without | 
”, other covenant for payment of the money : this was held to be a Weiſh mortgage, being in nature 
a x conditional purchaſe, ſubject to be defeated on payment, by the mortgagor, or his heirs, of the ſum 
ipulated between them at any Michaelmas day, at the election of the mortgagor, or his heirs ; and that 
dere being an everlaſting ſubſiſting right of redemption, deſcendible to the heirs of the mortgagor the 
ame couid not be forfeited at law, like other mortgages; and this was faid to be a common practice in 


Vas, (proceeding fiom their pride, ) being d i . . : 
Prec, 1 1 5 pride,) being done with a delign to * the eſtate for ever in, their family, 


A., in 1699, having borrowed 501. of B., conveyed ſeyeral Yates v. 
houſes to the uſe of B. and his heirs, until he ſhould have re- ant, 
ceived by the rents and profits thereof the 50/. with intereſt, and AY 
ul other ſums by him advanced to the mortgagor ; and after pay- 
ment by ſuch rent of the 50 /., and all ſuch ſums as ſhould be ad- 
5anced then to the uſe of A. for life, with remainder over. No ap- 
pication was made to redeem until 1740; and it was held, on a 
Queſtion, whether this mortgage might be then redeemed, that the 
| ate was then a redeemable intereſt, and that no bar aroſe from 
eugth of time. For it was faid, that this differed from a com- 
non mortgage, this being a conveyance of the inheritance, for 
«uring the money lent, or any other ſum advanced by the mort- 
Fe. in truſt that the mortgagee ſhould continue in poſſeſſion 
by perception of the rents and profits, he ſhould be ſatisfied, 
the 
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the principal and intereſt upon ſuch ſums as he had already lent, 


or ſhould lend, and ſubjeCt thereto in truſt for the mortgagor, ts, ot 
Now there never could be a forfeiture under this deed, becauſe the * Sr 

mortgagee was only in the nature of a tenant by elegit; and ag * 
| ſoon as his principal and intereſt was ſatisfied by being paid off, or 1 
- by perception of rents and profits, the eſtate ceaſed in B., and A, has : 
_ or thoſe claiming through him, might have brought an ejectment; ap i 
4 nor would any bar have ariſen from length of time, unleſs the 14! 
= ſtatute of limitation had run by th: mortgagee's continuing in . 
4 poſſeſſion twenty years after the money had been paid off. And LEY 
=_ the mortgagor in ſuch caſe may alſo come into a court of equity bill w 
4 for an account of the profits received, as on an elegit, and to have . 
3:f the ſurplus, if any, after diſcharging the mortgage, paid over to to th: 
Kel him; and in ſuch caſes there is nothing for the ſtatute of limita- 3 
7.98 tions, or the rule adopted in equity by analogy to operate upon, Y 
3 for there is no forfeiture. But it was obſerved, in the preceding * 
7 caſe, that if, after the account ſhould be taken in Chancery, it I, 
30 ſhould appear that the mortgage was ſatisfied by perception of to re. 
1.48 rofits twenty years before, and that the mortgagee had continued "08 
4 in poſſeſſion from that time, the ſtatute of limitations would WF __ 
2 ep 5 which 
43s Hertpole v. But, in the caſe of Hartpole v. Walſh, where H., in conſider. WF , 
01 Walſh, ation of 600/. lent him by V., conveyed eſtates to him in fee, gage 
% — al ſubjeCt to a proviſo, that © the conveyance ſhould be void, when- Lord 
. 6 369. © ever H., his heirs, executors, adminiltrators, or aſſigns, ſhould, length 

o « on any laſt day of June or December, pay unto V., or his hens, own 
$39 « the ſum of 600/7.;” and it was agreed by the indenture, that kn h 
Pf V. and his heirs ſhould receive the yearly rent of the premiſes in yet th 
„ lieu of his intereſt, with a vicw to which, poſſeſſion was delivered 3 
„ to him; and afterwards H., in conſideration of 2300 J. paid by object 
1 V., granted and conveyed the premiſes compriſed in the former the pl: 
A mortgage, together · with others, to him, his heirs and aſſigns, and i thre 
ny covenanted that, whenever V. ſhould give to him, his heirs or Thi 
13 aſſigns, eighteen months notice by letter in writing, requiring mortg 
$230 payment for the 2300 J., H., his heirs or aſſigns, ſhould pay the nine o 
AY ſame with intereſt within eighteen months after ſuch requeſt ; and car 1 
[ 4 . was in like manner let into poſſeſſion of the laſt- mentioned pre- 129 
bY 4 miſes; a bill for redemption brought, after the lapſe of one hundred * | 
+29 years, was diſmiſſed, and that decree for diſmiſſion affirmed in the tied l 
my . Houſe of Lords. A and he 
"i Proctor v. Where a bill was to redeem a mortgage made in 1642, it ap- the pl 
1 Coe, peared the mortgagee entered in 1650, and there were three KK. 
„ Wera. 377. ge ſcents on the defendant's part, and four on the part of the plain- Al 
4 tiff; but, the length of time being anſwered for the greateſt part een 5 
nl by infancy or coverture, and an account having been made up by 's pr 
1 the mortgagee on a bill brought by him in 1686, to forecloſe, the bis bil 
+ court decreed a redemption and an account from the foot of the for dif 
b: N account in 1686. dent: 
bo Anon, Where a mortgage was made in 1713, and the clerk to the df lim 
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fled an account, in 1720, of what was due for principal and inte- 
reſt, and no farther proceedings were had; yet that was held by 
Lord Hardwicke, on application in 1742, to fave the right of re- 
demption.] | | 

A mortgage was made to A. in the year 1639, to indemnify 
kim againſt debts for which he was engaged for the mortgagor ; 
and in the year 1649, he entered into the mortgaged premiſes, 
ard had poſſeſſion, and afterwards conveyed away feveral parts of 
the mortgaged premiſes to ſeveral perſons; and ſeveral ſales and 
marriage ſettlements had been made of them. In the year 1663, a 
bill was brought to redeem ; but all the aſſignees were not parties 
and a decree to account, and a report made, and exceptions taken 
to that report; and ſo it reſted for about eighteen years; and then 
another bill was brought; and another decree to redeem ; but no 
proſecution upon it from the year 1676 till 1697, and then the 
plaintiff, having purchaſed the equity of redemption of thoſe 
lands (inter alia) from the heirs of the mortgagor, brought his bill 
to redeem. The objections againſt it were the length of time, 
the many derivative titles that had been made, and when no ſuit 
was depending, and the difficulty of taking the account. To 
which it was anſwered, that there had been freſh purſuits, and 
that the difficulty of the account had been occaſioned by the mort- 
gagees themſelves, and that there were infants in the caſe. My 
Lord Keeper held, there ought to be no redemption ; and that 
length of time excuſes the mortgagee for taking the eſtate as his 
own, and uſing it accordingly ;z and none that have come under 
him have done amiſs ; and though there were infants in the caſe, 
yet the time having begun on the anceſtor, it ſhall run even upon 
infants, as it is at law in the caſe of a fine; and there is one great 
objection to a redemption in this caſe, that it does not appear that 
the plaintiff paid any thing for this equity of redemption, only had 
it thrown into his bargain. 

The plaintiff's grandfather, in the year 1686, had made a 
mortgage of the eſtate in queſtion, which was proved to be about 
mne or ten pounds per annum, for ſecuring about 100/, In the 

ear 1696 this mortgage was afhgned over to the defendant ; who 
by agreement was then let into poſſeſſion, and had continued fo 
ther fince, and was now about ninety years of age: the mortgagor 
lied ſeveral years ſince, leaving the plaintiff's father his eldeſt ſon 
nd heir of full age, who likewiſe died in the year 1714, leaving 
the plaintiff his eldeſt ſon and heir, then about twelve years of 
%e; who brought this bill for an account, and to be let into a 
tedemption of the eſtate in queſtion z of which the defendant had 

en in poſſeſſion thirty-three years, and fo was greatly overpaid 
lis principal and intereſt. But my Lord Chancellour diſmiſſed 
is bill; and ordered it to be entered down as one of the reaſons 
for Giimiſſing the bill, that the plaintiff had no remedy by eject- 
dent at Jaw, to recover the poſſeſſion, being barred by the ſtatute 


"ut to follow, as to the redemption in equity; and though the 
Fantif was an infant at his father's death, yet the computation 
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0 limitations ; and he thought that a reaſonable guide for this 
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and therefore will run on againſt infants aſter *, 


an entry or ejectment, unleſs in caſes of infancy, coverture, impriſonment, or being beyond ſea (but net 
abſconding), ſo will it bar a redemption, Jenner v. Tracy. Belch v. Harvey, 3 P. W. 288. After the 
diſability removed, ten years ſhould be the rule in equity, as it is in the proviſo in the ſtatute of linic, 


ations. 


Orde v. 


Per Talbot, . ibid. 


[Any act of the mortgagee, by which he acknowledges the 


Smith, Sel. tranſaction to be a mortgage within twenty years, will take the 


Ca. Ch 


» CN. 9. 
ſubra. 


Perry v. 
Marſton, 
2 Bro. Rep. 
Chan. 397. 


caſe out of this rule; as, by deviſing the money in caſe the 
mortgage ſhould be redeemed, or exhibiting a bill to forecloſe. 

So, a man, taking notice by a will, or any other deliberate a0, 
that he is a mortgagee, will take the caſe out of the rule that a 
mortgagor ſhall not redeem after forty years. 

A ſurrender was made by P. to M., the reconveyance to 
be to ſuch uſes as P. ſhould direct, or to himſelf in fee. There 
was a ſubſequent ſurrender to the uſe of himſelf for life, re- 
mainder to his wife for life, remainder to M. in fee, ſub⸗ 
ject to the truſts of the former conveyance. Under theſ: 
conveyances P. enjoyed the eſtate without paying intereſt un. 
til the year 1751, when he died, and after his death his wif: 
enjoyed in like manner during her life. In the year 1751, upon 
the deceaſe of the huſband, part of the premiſes were ſold, and 
the wife joined in the conveyance. She dying ſoon after, A. 
took poſſeſſion, and held the ſame without any account to 1765, 
and from thence to 1779 no act was before the court to ſhew 
under what title M. held. In 1776 a bill was filed to redeem, 
In the firſt anſwer put in 1780, M. denied that he held as 2 
mortgagee, and claimed to hold by title under the ſecond deed. 
In the ſame year the converſation paſſed, which was conſidered as 
a declaration, that MH. held only as a mortgagee, It was a con- 
verſation between the ſon of P. and M., in which M. aſked the 
ſon, vhy his father did not pay the money; to which he anſwered, bee 
cauſe he was ſo poor that he could not pay it. The reply of M. to the 
was, he was ready to ſettle the matter ꝛuithout ſuit. An amended 
bill was afterwards filed, and the cauſe was heard at the Rolls, 
and on the above evidence being read, a redemption was decreed. 
But, upon appeal to the Chancellour, the decree was reverſed, on 
the ground that the ſecond conveyance muſt have been in conle- 
quence of a new agreement, not a mode of keeping up the mort- 
gage; as otherwiſe the mortgagee would have got the equity d 


redemption for nothing, and the P.'s would have eſtates for life, 


ſubject to the mortgage money, which was more than they were 
worth: the words * ſubject to the truſts” muſt therefore mean, 
« ſuhject to the life eſtates of the mortgagor and his wife.” Then 
if it was conſidered as matter of title, the rule did not apply- l 
M. had been the ſurrenderor, (which he ought to have been) it 
could not have been, that a converſation ſhould defeat a clear act. 
Then there was evidence of a clear poſſeſſion in P. and his wife 
After her death the M.'s took the eſtate, and treated it as thei 
own. On the whole the Chancellour was of opinion, that the 
render was an inſtrument of title; and the decree was reverſed. 


, 


ſur 


So, 
againſ] 
proved 
twenty 
ſorty- 
had el: 

So, 
21 acc 
premiſe 
the hui 
greem 
the bill 
equity 
dent in 
of that 
miſſion 
mortga, 
years of 
the real 

Upotr 
bill filec 
ſeren ye 
ments b 
refuſal | 
ſoot of t 
for thirt 
ling b 
Parties, 
the time 
deem. 

And i 
bar, II 
rage ha 


Ithe bill 1 


ſmitte. 
eneth of 
Or the re 
Count « 
Added tl 
Iiſter's 
bolts, 
Time 

, a 


Mortgage. 


95 


e caſe, $9, where a bill was demurred to, becauſe it was to be relieved White v. 
zzainſt a mortgage after forty-one years, yet, on a promiſe being Pigeons, 
proved that the mortgagor ſhould be at liberty to redeem after 232. 

on wenty-ſeven years, the demurrer was diſallowed; becauſe, though 

f lini. WY borty-one years had paſſed ſince the mortgage, yet but fourteen 
had elapſed after the time agreed for redemption. 

es the So, a mortgage was decreed to be redeemed upon the foot of Conway v. 

ke the n account ſtated previous to the mortgagee's entering upon the 1 

ſe the WY premiſes, notwithſtanding he had been in poſſeſſion forty years; C.. Pikes y 

oſe. the huſband of the heir of the mortgagee having entered into an Vin. vol. f. 

te ad. Wl :ercement with the heir of the mortgagor, about ſeven years before 8 

cha: de bill for redemption came to a hearing, for the purchaſe of the 8 
equity of redemption. For although, for reaſons ſufficiently evi- 596. Ca. 10. 

ace o nt in the caſe, the court refuſed to decree a ſpecifick performance 738. Ca. 2. 

There et that agreement, yet it ſeems to have been conſidered, as an ad- 

fe, re- vihon by the mortgagee, that, at that time, he conceived the 

„ ſub- WY nortgagor had a right to redeem, which, occurring within ſeven 

- theſe bears of the time of exhibiting the bill, brought this caſe within 

eſt un. de reaſoning of that immediately preceding. 

is wife . Upon the ſame principle, a redemption was decreed upon a Palmer et al. 

„ upon bill filed fiſty-five years, after the original mortgage, and forty- . 2 

d, and ben years after the mortgagee got into poſſeſſion, after five eject- W 

er, MW its brought to defeat his eſtate by a title paramount, and after 194. 

> 1765, WW fuſe! by four different anſwers to come to an account upon the 

o thew bot of the mortgage, and to redeem. For, the non-redemption 

edeem. Wl thirty-eight years of the time elapſed, being accounted for, by 

Id 282 bing been occupied in different ſuits brought by the contending 

d deed. hies, a period of ſeventeen years only had run out between 

ered ue time of ſettling that diſpute, and the exhibiting the bill to 

a con- rdeem. 

ked the And if the mortgagee ſubmit to be redeemed, time will be no 

red, be a. Thus, where a bill was brought to redeem after the mort- Proctor v. 

to th We had been in poſſeſſion from 170) to 1732, the year in which Os, 

mended WW": bill was filed; and the defendant (it being a family affair) 3 

e Roll, mitted by his anſwer to be redeemed, notwithſtanding the 

jecreed. ech of time; Lord Hardwicke, though he ſaid he ſaw no colour 

ſed, oof” the redemption, yet, on the defendant's ſubmiſhon, decreed an 

1 conſe- unt of what was due for principal, intereſt, and coſts, and di- 

© mort- * the plaintiff to pay the ſame in ſix months after the 

quity 8 Mm report, or, in default, the bill to be diſmiſſed without 

for lie, » | 

ey were lime will be no bar, if the mortgagor remain in poſſeſhon. Rakeftraw 

e mea, 2 perſon had chambers in Gray's Inn, and mortgaged them Breuer; 

Then 1057, but continued the poſſeſſion till 1700; at which time an — — 

ply. ? ler of the Bench was made to deliver poſſeſſion of the mortgaged 195. 

been) it8"iſ:s to the mortgagee z upon part of which he entered; but, 


"the other part, the mortgagor continued in poſſeſſion till 
73, when he died, leaving the plaintiff an infant, who came of 
Fn 1714. From the death of the mortgagor, the mortgagee 
the ſur *poſiciſion of the whole. A bill was brought to redeem in 
%, and it was fo decreed at the Rolls, and the decree was af- 
% by Lord Chancellour Ang, who ſaid nothing was more 

clear 


eaſy re- 


gemption 
and foreclo- 


fure of 


mortgages. 


7 Geo. 2. 
©. 20. For 
the more 
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clear than that, if the mortgagor was in poſſeſſion of any 
he ſhould be admitted to redeem the whole; for part of the chin. 
bers he might redeem as being in poſſeſſion thereof, and part he 
could not, ſeparately from the whole ; therefore he ſhould redeen 
the whole. If the mortgagee were in poſſeſſion for 20 years, and 
no intereſt paid, there ſhould be no redemption allowed. In this 
caſe the mortgagor was in poſſcſhon of part till 1708 ; from 170 
till 1714, the plaintiff was an infant, ſo that was accounted for, 
and from that time it did not amount to 20 years. ] 


7. Of the Manner of Redeeming and Forecloſing. 


The methods of redemption and foreclofing being dilatory, er 
penſive, and inconvenient, not only to the mortgagee but alſo u 
the mortgagor, the ſame ſeems now remedied by the 7 G. 2, c. 20, 
which reciting, that whereas mortgagees frequently bring action 
of ejectment for the recovery of lands and eſtates to them mort 
gaged, and bring actions on bonds given by mortgagors to pay 
money ſecured by ſuch mortgages, and for performing the cove 
nants therein contained; and likewife commence ſuits in his me- 
jeſty's courts of equity to forecloſe their mortgagors from redeem- 
ing their eſtates; and the courts of law, where ſuch ejectment 
are brought, have not power to compel ſuch mortgagees to accept 
the principal money, and intereſt due on ſuch mortgages, and 
coſts, or to ſtay ſuch mortgagees from proceeding to judgment 
and execution in ſuch actions, but ſuch mortgagors muſt have re- 
courſe to a court of equity for that purpoſe z in which caſe the 
courts of equity do not give relief until the hearing of the caule; 
for remedy thereof, and to obviate all objections relating to tl 
ſame, it is enacted, 'That where any action ſhall be brought ot 
c any bond for the payment of the money ſecured by ſuch mor 
« gage, or performance of the covenants therein contained; d 
&« where any action of ejectment ſhall be brought in any of hi 
cc majeſty's courts of record at We/minſter, or in the court 
ec ſeſſions in Wales, or in any of the ſuperior courts in the coun 
« ties palatine of Cheſter, Lancaſter, or Durham, by any mot 
« gagee or mortgagees, his, her, or their heirs, executors, i 
« miniſtrators or aſſigns, for the recovery of the poſſeſſion of an 
« mortgaged lands, tenements, or hereditaments, and no ſuit ſha 
<« be then depending in any of his majeſty's courts of equity, i 
ce that part of Great Britain called Eugland, for or touching th 
ce foreclofing or redeeming ſuch mortgaged lands, tenements, 
&« hereditaments ; if the perſon or perſons having right to reden 
&« ſuch mortgaged lands, tenements, or hereditaments, and un 
c ſhall appear and become defendant or defendants in fuc 
« action, thall, at any time pending ſuch action, pay unto fy 
« mortgagee or mortgagees, or, in caſe of his, her, or theit! 
« fuſal, ſhall bring into court, where ſuch action ſhall be deen 
« ing, all the principal money and intereſt due on ſuch my 
&« page, and alio all ſuch coſts as have been expended in any ® 
« or ſuits at law or in equity, upon ſuch mortgage, (ſuch mw 
« for principal, intereſt, and coſts, to be aſcertained * * 
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Mortgage. 
* puted by the court where ſuch action is or ſhall be depending, 
« or by the proper officer by ſuch court to be appointed for that 
% purpoſe, ) the money ſo paid to ſuch mortgagee or mortgagees, 
« or brought into ſuch court, ſhall be deemed and taken to be in 
full ſatisfaction and diſcharge of ſuch mortgage; and the court 
« ſhall and may diſcharge every ſuch mortgager or defendant of 
and from the ſame accordingly ;z and ſhall and may, by rule or 
rules of the ſame court, compel ſuch mortgagee or mortgagees, 
« at the coſts and charges of ſuch mortgagor or mortgagors, to 
© aſſign, ſurrender, or reconvey ſuch mortgaged lands, tenements, 
« and hereditaments, and ſuch eſtate and intereſt, as ſuch mort- 
gagee or mortgagees have or hath therein, and deliver up all 
« deeds, evidences, and writings in his, her, or their cuſtody, re- 
« lating to the title of ſuch mortgaged lands, tenements, and he- 
® reditaments z and ſuch mortgagor or mortgagors who ſhall have 
paid or brought ſuch monies into the court, his, her, or their 
« heirs, executors, or adminiſtrators, or to ſuch other perſon or 
« perſons as he, ſhe, or they ſhall for that purpoſe nominate or 
K appoint.” | 

j2. „ And where any bill or bills, ſuit or ſuits ſhall be filed, 
* commenced or brought, in any of his Majeſty's courts of equity 
in that part of Great Britain called England, by any perſon or 
* perſons having or claiming any eſtate, right, or intereſt in any 
# lands, tenements, or hereditaments, under or by virtue of any 
mortgage or mortgages thereof, to compel the defendant or de- 
fendants in ſuch ſuit or ſuits, (having or claiming a right to 
' redeem the ſame) to pay the plaintiff or plaintiffs in ſuch ſuit 
dor ſuits the principal money and intereſt due on any ſuch 
mortgage, or the principal money and intereſt due on ſuch 
mortgage, together with any ſum or ſums of money due on 
any incumbrance or ſpecialty, charged or chargeable on the 
equity of redemption thereof; and, in default of payment 
thereof, to forecloſe ſuch defendant or defendants of his, her, or 
| their right or equity of redeeming ſuch mortgaged lands, tene- 


Where ſuch ſuit or ſuits ſhall be depending, upon application 
made to ſuch court by the defendant or defendants in ſuch ſuit, 
taving a right to redeem ſuch mortgaged lands, tenements, or 
lereditaments, and upon his or their admitting the right and 
title of the plaintifF or plaintiffs in ſuch ſuit, may and ſhall, at 
ay time or times before ſuch ſuit or cauſe ſhall be brought to 
tearing, make ſuch. order or decree therein, as ſuch court or 
Wurts might or could have made therein, in caſe ſuch ſuit or 
fuſe had then been regularly brought to hearing before ſuch 
würd Or courts; and all parties to ſuch ſuit or ſuits ſhall be 

und by ſuch order or decree ſo made, to all intents and 
Purpoſes, as if ſuch order or decree had been made by ſuch 
"urt at or ſubſequent to the hearing of ſuch cauſe or ſuit; 
ml Ulage to the contrary thereof in any wiſe notwithſtand- 


To, v. | H 93. Pro- 


ments, or hereditaments; ſuch court and courts of equity 
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Vates v. 
Hambly, 


2 Atk. 237. 


Fell v. 
Brown, 


2 Bro, Rep. 
Chan. 276. 


Mortgage. 

$ 3. Provided always, * That this act, or any thing herein con. 
© tained, ſhall not extend to any caſe, where the perſon or per. 
« ſons, againſt whom the redemption is or ſhall be prayed, ſhall 
« (by writing under his, her, or their hands, or the hand of his, 
cc her, or their attorney, agent, or ſolicitor, to be delivered before 
« the money ſhall be brought into ſuch court at law, to the at- 
te torney or ſolicitor for the other fide) inſiſt either that the pam 
« praying a redemption has not a right to redeem, or that the 
« premiſes are chargeable with other or different principal ſums 
« than what appear on the face of the mortgage, or ſhall be ad. 
tc mitted on the other ſide; nor to any cafe where the right uf 
& redemption to the mortgaged lands and premiſes in queſtion, 
« in any cauſe or ſuit, ſhall be controverted or queſtioned, by or 
© between different defendants in the fame cauſe or ſuit; nor 
&© ſhall be any prejudice to any ſubſequent mortgagee or mon- 
« papees, or ſubſequent incumbrancer; any thing in this act to 
tc the contrary thereof in anywiſe notwithſtanding.” 

[On a bill brought to redeem a mortgage of long ſtanding, an 
objeCtion was made for want of parties; namely, that as there had 
been an abſolute conveyance made of this eſtate by the mortgage 
without any clauſe of redemption, with ſeveral limitations over 
the perſons in remainder under this conveyance ought to have bee 
parties. Et per curiam— When a mortgagee, who has a plain re 
deemable intereſt, makes ſeveral conveyances upon zruft, in ord: 
to entangle the affair, and to render it difficult for a mortgapo 
or his repreſentatives to redeem, then it is not neceſſary that th 
plaintiff ſhould trace out all the perſons who have an intereſt 1 
ſuch truſts to make them parties. But, where the redemption de 
pends upon equitable circumſtances, and the plaintiff is not int 
common caſe of redemptions, and where the mortgagee in fee l 
made an abſolute conveyance with ſeveral limitations and rema 
ders over, the decree cannot be complete without bringing at leal 
the firſt tenant in tail before the court. | | 

H. the elder, and A. the younger (his ſecond ſon) by ſurrend 
conveyed the reverſion of copyhold eſtates (after the deceaſe 
H. the elder) to B. in fee, ſubject to redemption on the payme 
of 30 J. and intereſt, and B. was admitted tenant to the Jan 
The eſtate was afterwards charged with a farther ſum lent to 
the elder, and H. the younger by B. Then H. the younger, * 
ſurvived his father, deviſed the eftate to S. H., ſubject to ! 
mortgage, and died. Afterwards S. H. ſurrendered the ft 
eſtate, fubject to the ſirſt mortgages, to F. in fee, to ſecure 
repayment of a ſum borrowed of F. by himſelf. And by 20 
bearing even date with the laſt-mentioned ſurrender, the ul 
thereof were declared to be in truſt to fell the ſame, and in the 
place to pay himſelf the money by him advanced, with iter: 
and to pay the ſurplus to S. H., his heirs, executors, or aan 
niſtrators. F. was admitted tenant to the lord. Then B., 


ſirſt mortgagee, entered into poſſeſſion of the faid copyNi 
eſtates, F. H. died, leaving R. H. of Baltimore, in the pro 
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Mortgage. 

1 cons BY of Maryland, his heir at law. F. filed a bill againſt B. and R. H., 
r per- charging the latter to be abroad in America, and praying an ac- 
dea count of what was due to B. for principal and intereſt, and that 
f his, . might account for the rents and profits, and pay to F. what 
before ſhould appear to be due to him, after paying ſuch principal and 
he a. WJ intereſt ; and in caſe that ſhould not be ſuthcient to ſatisfy F.“s 
e party demand, that the eſtate might be ſold, and proper parties join for 
at the drt purpoſe, and F. be paid out of the purchaſe- money, and the 
1 fans WY reduc paid and applied as the court ſhould direct. B. by his 
be ad. znfwver acknowledged the poſſeſſion, and ſaid, that he was ready 
ight aiv account to ſuch perſon as ſhould appear to be entitled to the 
ieftion, Wl equity of redemption ; but that he did not know who was fo en- 
|, by oi led, not knowing what was become of T. H, whether he was 
it; nor king or dead, or whether he was ever married, or had left any 
mor- ed or children. One queſtion which aroſe in the cauſe was, 


act u Whether there were proper parties before the court, the ſuppoſed 


beit at law of T. H., the mortgagor, being in America, and his 
ing, a 1770141 repreſentative not being before the court? On the part 
ere hall F. it was infiſted that there were ſufficient parties; that B. had 
rtpagel real pledge in his hands, and although there might be a con- 
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ns over act between the heir and the executor, that did not affect him. 


we been between the firſt and ſecond mortgagees, it was not neceſſary 
plain rf make the mortgagor a party. All the decree was redemption of 
in ordeſ tie firſt mortgage, and a conveyance to the ſecond, not on account 
ortgapoli © rents and profits, unleſs the mortgagee was in poſſeſſion. That 
that te veitber the mortgagor, nor the firſt mortgagee were hurt by its 
tereſt iſ being unneceſſary to make the mortgagor a party to the bill be- 
ption def veen them; for the firſt mortgagee was liable to no farther ac- 
ot in wont to the original mortgagor, the ſecond mortgagee being bound 
1 fee be mly to make him juſt allowances, and if he ſhould do otherwiſe, 
| remain bing liable to all charges which might have been made againſt 
1g at leihe firſt. mortgagor in his account with the original mortgagee. 
lu per curiamlt is impoſſible that a ſecond mortgagee ſhould 
urrendeſ eme into this court againſt the firſt mortgagee, without making 


leceaſe be wortgagor or his heir a party. The natural decree is, that 


payme the ſecond mortgagee ſhall redeem the firſt mortgagee, and that 
the Ede mortgagor ſhall redeem him or ſtand forecloſed. It therefore 
ent to ut be neceſſary to have the real repreſentative before the 
nger, Wet, though it is not neceſſary to have his perſonal repre- 
& to! tative, 

the ſal here a mortgagee aſſigns without the mortgagor's joining, 
ecure lie heir of the mortgagor, on preferring a bill to redeem, has 
® occaſion to bring the original mortgagee before the court, 


Myey, 


Where the mortgage is of money in the ſtocks, or the like, 
b lecree of forecloſure is neceſſary ; therefore, where a bill was 
wht in 1729 by the plaintiff, to redeem the ſum of 2500/. 
lala ſtock, transferred to the defendant in 1708, for the ſe- 
an the ſum of 2000 J. and intereſt; the defendant having 
*utcd a defeazance, whereby he obliged himſelf to transfer the 

H 2 ſtock 


Fill Fo 


Adams, 
a Ack. 29». 


the aſſignee as ſtanding' in his place will be decreed to 


Lockwood 
v. Ewer, 

2 Atk. 03» 
But, it is 
obſervoble 
on the laſt· 
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caſe, this 


100 | mortgage. 


ch · period of ſtock on payment of the 2000 J. and intereſt, on the 2d df 

— 11 following the mortgage of it; the Lord Chancellour ſaid, thi 

tween the was a very plain caſe for the defendant, In a mortgage of land, 

mortgage a bill of forecloſure ought to be brought, but on a mortgage of 

and the bill ſtock, it was not neceſſary, and therefore a ſtrong reaſon for the 

to redeem, , . . HE 

after which, mortgagor's departing from the right. And the ſtock having in- 

— — creaſed in value, which is a mere accident, will be no inducement 
ewn nere- 1 1 

after, acourt to 2 court of equity to decree a redemption. 

of equity refuſes its aid to a mortgagor, unleſs under ſpecial ciicumſtances. 2 Pow. Mortg. 284. 


wo 


Lowe v. If there be ſeveral mortgagees of an entire thing mortgaged, 
. they mult all be made parties to the bill of forecloſure. This wa 
Rep. Ch, held to be neceſſary in the caſe of Lowe v. Morgan, where a ſhare 
368. of Covent- Garden theatre having been mortgaged, the mortgagee 
aſſigned the mortgage to a truſtee, in truſt for three perſons, who 
contributed equal proportions of the money. One of the three 
filed a bill to forecloſe the equity of redemption. The cauſe waz 
opened as a common bill of forecloſure, and the ordinary decree 
pronounced; but the Regiſtrar finding ſome difficulty in drawing 
up the decree, applied to the Lord Chancellour, who faid, it wa 
a new caſe in reſpe& of their being joint-tenants, and that it 
would be impoſſible for one to forecloſe, without making the 
other two parties. The cauſe therefore ſtood over for that 

urpoſe. . 
Hobart v. In a bill to forecloſe, the caſe was: A. made a mortgage for 
e 2P. a term of five hundred years, for ſecuring three hundred and fit 
pounds and intereſt to B., who, ſo long before as 1705, afligned 
the term to C., redeemable by himſelf, on the payment of 3004, 
B. died; C. brought a bill againſt A. to redeem, or be forecloſed; 
and though but a derivative mortgagee, yet he did not make the 
repreſentatives of B., the original mortgagee, parties. Et per cur. 
Here is plainly a want of proper parties; B. had a right to redeem 
C.; and to prevent another account, as to what is due upon the 
original mortgage, his repreſentatives ought to be before the court, 
Bonham v. Courts of equity will never decree a forecloſure, until the perioc 
ry limited for payment of the money be paſſed, and the eſtate, 
— pi conſequence thereof, forfeited to the mortgagee ; for it can 
S. C. ſupra. ſhorten the time given by expreſs covenant and agreement be 
tween the parties, as that would be to alter the nature of the con 

tract, to the injury of the party affected thereby. 

On a bill for forecloſure, the title of the mortgagee cannot de 
| inveſtigated ; but he will be left to purſue legal means to eſtablil 
Anny- it. And, therefore, where a mortgagee ſued to have his mone) 
e Ch. or that the defendant ſhould be barred of his equity of redemption 

tit happened that, by ſubſequent orders, poſſeſſion was directed i 
be given to the mortgagee, and contempt proſecuted for not de 
livering it accordingly ; upon which, the heir of the mortgage 
ſet forth a title in his examination, that the mortgagee would hat 
debated, but he was not admitted ; it being inſiſted, chat the courk 
of the court, upon ſuch a bill, was, and the court could go no f 


ther than, to take away the equity of redemption, and leave th 
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Mortgage. 101 
mortgagee to ſuch title as he had at law, but could not amend 
it; which the Lord Chancellour agreed to, and diſcharged the 
contempt. | 

A mortgagee may bring an ejectment, at law, at the ſame Booch v. 
time that he hath a bill of forecloſure depending; for he will not —_ 
be prevented from purſuing al his remedies for the recovery of 344» 
lis debt. 

But ſpecial circumſtances may ariſe, which will take the caſe. 


be wut of the common rule, and induce the court to grant an injune- 
tion, to ſtay proceedings upon the ejectment. Thus, where a bill Ibid. 

tgaged, vis brought by the plaintiff againſt the defendant, for an account ? 
his was WW of the rents and profits of an eſtate, during the time that he was 
a (har: WW guardian to the plaintiff's brother, and for an injunction to ſtay 

rtgagee Wi proceedings upon an ejectment for the poſſeſſion thereof, it being 

ny mortgaged to him; the court, becauſe he was proceeding to fore- 

e three 


coſe the equity of redemption, it being entangled with an account 
uſe was er the perſonal eſtate, agreed to grant an injunction, provided 
decree the plaintiff conſented to give ſecurity to redeem. 72 
Irawin; e Although a mortgagee be, of right, entitled to a decree for fore- Saunders v. 
it wu eolure, after the eſtate becomes forfeited, if he act fairly, yet, if — 
that ure be any injuſtice in the caſe, the court may refuſe ſuch de- W 
ing leere. Thus, where a mortgagee, having notice of a voluntary 
for thaſſh enement, procured the truſtees of the eſtate to convey to him to 

otect his incumbrance; the court, on a bill filed by him to 
gage forW'recloſe the children claiming under the ſettlement, refuſed to 
and fil WW to; ſaying, that if he might be ſuffered to protect himſelf by 
aſſigned gering in the legal eſtate, they would not carry it on by a decree 


ff zoo equity to forecloſe, 

ecloſel A mortgagee of a copyho!d eſtate, who is not in poſſeſſion, may Sutton v. 
nake teWWnhibit his bill againſt a mortgagor, before admittance, for a de- Stone, 

f per cure of forecloſure 3 and, after he has obtained ſuch a decree, GR 
» redeem My bring his ejectment for the poſſeſſion of the mortgaged 

zpon the emiſes. 

he court Where a mortgagee is made party to a bill, praying relief is the Cholmley v. 
he pero thing as praying to redeem, for redemption is the proper re- Counteſs 


| 4 D A 
el; and if, upon a reference to a Maſter to fee what is due for — 8 


incipal, intereſt, and coſts, the plaintiff does not redeem the 2 Atk. 467. 
dortgagee, the court will, on his application, diſmiſs the bill, as 
Kunſt him, which is equivalent to decreeing a forecloſure. 
the heir of the mortgagee exhibit a bill to have the mort- Freak v. 
Fr pay the money, or, to be decreed to make farther aſſurance, — 51. 
ede forecloſed of redemption ; it is a good cauſe of demurrer, 
P the executor of the mortgagee, who may have title to the 
Mgage-money, is no party. | 

and, ſince it has been determined that, in all mortgages, the Meeker y. 
ey belongs to the executor or adminiſtrator, and not to the Tauton, 
EI; if it comes out, upon the hearing, that the executor or ad- i ps. 
. 5 p 8 5 4 — 

Wiltrator are not parties, the plaintiff in the cauſe cannot be 
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the my Fnited to proceed. | 
no * executor of the mortgagor necd not be party; for where, Duncomb 
leave bil brought by a mortgagee againſt the mortgagor to fore. “ Hauen, 


Mortgage. 
cloſe, it was objected, that he ought to have been a party, a it 
did not appear, but that he might have paid the debt ; it was hel 
by the Maſter of the Rolls and the Regiſtrar, that there was no 
neceſſity to make him party; becauſe, the bill being only to fore. 
cloſe the equity, the plaintiff need only make him a party that had 
the equity, viz. the heir; and the eourſe was ſo ; neither was the 
mortgagee any ways bound to intermeddle with the perſonal 
eſtate, or to run into an account thereof; and, if the heir would 
have the benefit of any payment made by the mortgagor or his en. 
ecutor, he muſt prove it. : 
Clarkſon v. But a forecloſure, obtained on a bill exhibited by the heir at 
* «el. law, will be binding, although the executor or adminiſtratorbe nat 
ern. 66. . N 
a party; for if the executor or adminiſtrator of the mortgagee 
ſhould afterwards come againft the heir of the mortgagee, to 
have the benefit of the mortgage, the heir, in caſe the land be 
worth more than the money, may pay him the money, and take 
the benefit of forecloſure to himſelf. 
Where the heir of the mortgagee had forecloſed the mortgagor, 
8 kad of the executor of the mortgagee being no party; upon a bill by the 
arlifle, N d g 
Cited in the executor, againſt the heir of the mortgagee, and againſt the mort 


— caſe. b. Bagor, the land was decreed to the executor. 
ut it is od- 
ſeryable that, in this caſe, the heir made no offer to pay the mortgage- money to the executor, which i 
the baſis of the teſolution in the former caſe. 
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Globe et ux. 


Senhouſe v. A plea of a decree for forecloſure in the common form, with 

— an averment of non-payment of the money, Q., but no final order 

aca fer forechſure, on appeal from Lord King, was held not to þ 
good; for, although ſuch plea, and length of time, might be a 
good defence, yet, as a plca, it could not ſtand for want of a fn 
order. 


Anony- On a decree to forecloſe at a period certain, the computation of 
3 _ time muſt be according to calendar months, and not according tt 
3 Eq "ay lunar ones. 


Abr. 605. p. 38. 8. . ; 

2 Alk. 10 Although where there is a clear tenancy in tail, there ib nt 
occaſion for the remainder-man's being a party to a bill of core 
cloſure, yet, if there be an expreſs eſtate for life, the remaindet 
man ought to be a party. 

Draper et al, If there be many incumbrancers, ſome of whom are not mac 

* — parties to a bill to forecloſe, the plaintiff, in the bill, may notun 

— 518. ſtanding forecloſe ſuch defendants as he has brought before 
court. | 

Sherman v. But thoſe not parties to the ſuit, will not be bound by i 


Cox, 3 Rep. 
Ch. 8% S. C. decree. 


Nelſon's Rep. 71. . 

How v. vi- If there be tenant for life, reverſion in fee, and he in — 

ny Ch. mortgage his eſtate in fee, and the mortgagee deviſe it, the dt 

TAN viſee may bring his bill to forecloſe againſt the mortgagct, * 

Abr. 318. 5- need not make the heir of the deviſor a party; becauſe he l 
no intereſt in the land, it being all deviſed away from him; 4 


thereſore the deviſee need only forecloſe the martgagot =», 
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. So; where there is a clear tenancy in tail, there is no occaſion for Sutton v. 
the remainder-man being a party to a bill of forecloſure ; but, if 5 Wt: 
there be an expreſs eſtate for life, the remainder-man ought to : 


be 2 party. 


(F) Mortgagees and their Aſſignees, how to account, 
and what Allowances to make. 


THE mortgagee is anſwerable in equity, when he comes into Chan. Ca. 
the poſſeſſion of lands, for the profits he has made of the 35% _ 

lands, and not for the profits which he might have made, unleſss 7 

there be fraud; for it is the fault and laches of the mortgagor, 

that he would let the lands lapſe into the hands of the mortgagee, 

by the non-payment of the money, and when they do, he is only 

a bailiff for what he actually receives, but is not bound to the 

trouble and pains of making the beſt of what is another's, 

And therefore a mortgagee ſhall not be bound by ary proof, Vern. 45, 
that the land was worth ſo much, unleſs it can hkewife be proved 
that he did actually make ſo much of it, or might have done ſo 
had it not been for his wilful default; as, if he turned out a ſuf- 
ficient tenant that held it at ſo much rent, or refuſed to accept a 
ſufficient tenant that would have given ſo much for it. 

(If the mortgagor make proof that the eſtate was let at ſuch a Black!ock 
price, whilſt in the hands of the mortgagee, that will be deemed 9 
the rate at which it was let the whole time, unleſs the mortgagee 33. pag 
E the contrary, which it is in his power to do, as being let by 
in. 

Where mortgagees or truſtees manage the eſtate themſelves, Bonithon v. 
there is no allowance to be made them for their care and pains; n 
but, if they employ a ſkilful bailiff, they will be allowed ſuch ſums 3 Atk. 528 
' 2 have paid him; for a man is not bound to be his own 
aliff. : 

And though there be a private agreement between the mort- French 
apce and the mortgagor, for an allowance for the mortgagee's Bron, | 
rouble in receiving the rents and profits of the eſtate, yet tee 
court will not carry it into execution, for equity will not allow 
lim any more than his principal and intereſt. 

A mortgagee in poſſeſſion is not obliged to lay out money any 3 Atk. 51H, 
ferther than to keep the eſtate in neceſſary repair; but, if a mort- f 
fazee hath expended any ſum of money in ſupporting the right of 
tue mortgagor to the eſtate, where his title hath been impeached, 
tie mortgagee may certainly add this to the principal of his debt, 
nd it will carry intereſt. } Ro | 3 

if a mortgagee in poſſeſſion aſſigns over his mortgage without 3 Chan. C 
ent of the mortgagor, to an ;nfolvent perſon, the mortgagee is 3- 1 EA 
bound to anſwer the profits both before and after the aſſignment, * 
though aſſigned only for his own debt; for he is under a truſt to 
ulwer,the profits of the pledge, and it is a breach of truſt to 
gn ſuch pledge to a perſon infolvent. But gquere, if the mort- 

Neo hides, ſo that he cannot be ſerved with a ſulpœna to fore- 
Pats __ 


Vern. 476. 


2Vern. 5:6. 


Ramlden v. 


Laogley . 


by 
Coppring v. 
Cooke, 


Vein. 270. 


Vern. 253. 
267. 


2Vern. 401. 


Amhurſt v. 
Dawling. 
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cloſe, whether the mortgagee may not aſſign, and not be anſwei. 
able for the profits after aſſignment ? | 

If the mortgagee aſligns his mortgage, and the mortgage; 
comes to redeem againſt the aſhgnee, all monies really paid by 


the aſſignee, either as principal or intereſt, ſhall be principal to 


the aſſignee, and ſhall bear intereſt ;_ otherwiſe it is, if the aſlignee 
had not paid the money, and the aſſignment was only colourabk, 
in order to load the mortgagor with compound intereſt. 

If a ſtranger get an aſſignment of a mortgage for leſs than is 
due, the mortgagor, or his heir, ſhall not redeem without paying 
all the money due; but if a man purchaſes the mortgaged lands, 
without notice of this incumbrance, whether he has not an equity 
to redeem them for what was really paid by the ſtranger is made 
a grave ? | 

But if there are ſubſequent incumbrances, or creditors in the 
caſe, a man who buys in a prior incumbrance, ſhall, againſt them, 
be allowed only what he really paid, though there was in truth a 
greater ſum due. 

If an infant, by his. guardian, endeavours to overthrow the 
mortgage by a ſuppoſed entail, and after a ſpecial verdict, and 
great agitation at law, the mortgagee prevails, and the infant 
brings his bill to redeem; the mortgagee having ſworn he paid 
and expended above 120 /. in defending his mortgage at law, al- 
though he had but 60 J. coſts allowed him there, ſhall not be held 
down to the taxation at law, but ſhall on the account be allowed 
all he laid out or expended ; and if the mortgagee in this caſe, 
fearing that his mortgage would be defeated at law, gets admi- 


niſtration, as principal creditor, in the ſpiritual court, he ſhall be 


allowed the colts expended there alſo. 

The mortgagee obtained judgment in ejectment, and entered 
on the mortgaged premiſes, and thereby prevented other creditors 
that had ſubſequent incumbrances from entering, and yet pet- 
mitted the mortgagor to take the profits; and the other incum- 
brancers coming to redeem him, the court ordered, that the 
mortgagee ſhould be charged with all the profits he had, or migit 
have, received ſince his entry. 


So, where a bankrupt, before he became ſuch, had made 2 


mortgage of his eſtate, and the aſſignees of the ſtatute brought 
an ejectment for recovery of the lands compriſed in the mort- 
gage, and the mortgagee refuſed to enter, but ſuſſered the bank- 


rupt to take the profits, and to fence againſt the aſſignees with ® 
the mortgage; it was held, that the mortgagee ſhould be charged 


with the profits from the time of the ejectment delivered. 

A. mortgaged the manor of TJ. to B. to which an advowſon wa 
appendant; B. brought a bill to forecloſe ; the church became 
void, and he likewiſe brought a guare impedit at law; and on 2 
motion to ſtay the proceedings on the quare impedit, the court 
held, that though 4. had no bill, yet being ready, and offering 
to pay the principal, intereſt, and coſts; if B. would not accep* 
his money, intereſt ſhould ceaſe, and an injunction to ſtay pio 
ceedings on the quare impedit ſhould be granted; for the — 
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can make no benefit by preſenting to the church, nor can 
xccount for any value in reſpect thereof, to fink or leſſen his debt; 
and the mortgagee therefore, in that caſe, is but in the nature of 
z truſtee for the mortgagor. 
It was decreed, that a mortgagee having received 8 J. per cent. Prec. Ch. 


ſnce the year 1660, when the intereſt was reduced by ſtatute 5%; Walker 
v. Pentin, 


to 6 “/. per cent. ſhould account for the 2 /. per cent. over value to (Thi, cauſe 
irk the principal mortgage- money. But, if the principal and in- was firſt 
tereſt were overpaid, the parties muſt ſhake hands, for there ſhall brought to a 


: i 6 
be no refunding. — be 


Chancellour Nottingham, on the mortgagee's bill to forecloſe, and he being of opinion, that the two 
ben cent. ſhould go rowards finking the principal, the then plaintiff diſmiſſed his bill. Afterwards, 
the mortgagor brought his bill to redeem, and that coming to a hearing before the Lord Chancellour 
eff ies, he was of opinion, that the eight per cent. being paid, and received as intereſt, no part of it 
bucht to be applied to fink the principal; and that the ſtatute had no retroſpect beyond 1660, but 
locked forward to contracts and agreements then after to be made, and not to any contracts or agree- 
rente before that time, and decreed the account to be taken accordingly. 2 Vern. 78. But, upon a 
vill of review, Rawlinſon and Hutchins, Lords Commiſſioners, held, that the decree ſhould be reverſed, 
aint Lord Trevor. 2 Vern. 145. It ſeems, however, to be now ſettled, that the ſtatute of 12 Ann. 
16. which reduces the intereſt of money to 5/. per cent. has not a retroſpect to any debts contracted 
tente, but that they ſhall carry intereſt according to the intereſt allowed, or agreement made at the time 
when the debt was contracted. 2 Eq. Ca. Abr. 288. ] 
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J. makes a jointure of an equity of redemption, and afterwards Vern. 179. 
becomes a bankrupt, the commiſſioners aſſign this equity of re- Knight o. 
&mption, and the aſſignees ſtate an account. The jointreſs brings 
her bill to be relieved, alleging combination between the aſſignees 
ud the mortgagee, and that they had allowed more money than 
ws que on the mortgage. Lord Keeper—The aſſignees ſtand in 
ile place of the huſband, and the account ſtated by them ought 
be as concluſive as if ſtated by the huſband, and the charge is 
dot right in the bill, being too general. However, the plaintiff 
tad leave to amend her bill. 

Mortgagor and mortgagee ſettled an account before a maſter, Chan. Ca; 
nd now a ſubſequent mortgagee ſues for a new account, ſup- 299- 
pling the former account to be falſe, and made by conſent, but rg 4s 
« not inſiſt upon any particulars; and the Lord Chancellour de- 
dated, that the account ſhould bind the ſecond mortgagee, if the 
Hud and colluſion were anſwered. 

(But the account between the mortgagee and aſſignee will not 1 Chan. Ca, 
wnclude the mortgagor z but it will be referred to the Maſter to **" 
te what was really due, on making the aſſignment, and what 

money was actually paid thereon. 

An account on a hill to redeem or forecloſe, taken in a cauſe, 1Ver. 164. 

a vlich tenant for life of the equity of redemption is party, and 

den no other perſon is entitled; will be binding on any contin- 
put remainder- man, when his title aſterwards veſts; nor ſhall 
* open it, unleſs fraud or errors are ſhewn therein; for thereby 
Kounts upon mortgages, to which all who can claim the equity 
«redemption are parties, would often be infinite, But, if a rea- 
able objeCtion be made againſt ſuch account, the court will ſo 
en it. But the court will only give leave to ſurcharge and 
Uty the account; which often happens upon ſettlements, where 
er is tenant for life with limitations in remainder, upon a bill 
for 
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for an account, when none but tenant for life is in being, a chill 
afterwards coming in eſſe, ſhall, if no fraud, only have liberty u 


ſurcharge and falſify, 
Knight v. And where a man made a mortgage, and, after a forfeiture for * 
13h e non-payment of the mortgage- money, married, and conveyed the : 


779. equity of redemption to truſtees, to the uſe of himſelf for life, re. 
rainder to his wife for her jointure; and afterwards became : 
bankrupt; and the commiſſioners aſſigned the equity of redemp. 
tion in truſt for the creditors, and the aſſignees ſtated an account 
with the mortgagee : 'The jointreſs brought her bill to be relieved 
againſt this account, alleging, that it was not fairly ſtated, but that 
the aſſignees, by combination with the mortgagee, had allowed 
more money than was really due on the mortgage ; and the de- nap 
fendant pleaded this ſtated account: per Lord Keeper, the aſlignees 
ſtand in the place of the huſband, and the account by them ſtated iN before 
ought to be as concluſive as if it had been ſtated with the hu. 
band; and the bill is not right in charging a general fraud in the 7 
ſtating of this account, but the plaintiff ought to have aſſigned par. 
ticular errors in the account. 3 

Farl of Mac- Where, upon the aſſignment of a mortgage, the debt was ſtated 

N „between the aſſignee, the mortgagee, and ſome of the coheirs that 

1 bern. 168. were looked upon to have a right to the redemption ; it was in- 

Ira, 42 · ſiſted, that this ought to conclude the plaintiff, who claimed 
deviſee under the will of the mortgagor, as a ſtated account: but 
he being no party thereto, that was over- ruled by the court. 

An aſſignee, after ſeveral aſſignments, will not be obliged to ac 

Pearſm v. count for profits before his own time. Thus, where on a bill u 

Pulley, = redeem a mortgage made in 1632, it was inſiſted by the defend 

x Chan. Ca. . . 

5 ant, that he came in as an aſſignee at the third hand, and there 
fore that it would be hard to put him to an account hen ; tif 
Lord Keeper ſaid, that as there had been no ſtint put to the tim 
at which a mortgage was to be redeemed, the defendant ſhou 
account ; but, in regard he came in at an old hand, it ſhould nc 
be taken, but ſo far only as went in diſcount of his money, f. 
the ſurpluſage. 

Cloberry v. So, where lands were extended in 1625, and held in exten 

* and then a bill was exhibited to redeem, and the lands not beit 

rg er. redeemed, that bill was diſmiſſed in 1641; afterwards, he v 

| had the extent, by virtue of the diſmiſſion, ſold the premiſes tot 
defendant, and the plaintiff having ſince bought the equity of 
demption, came to redeem; the court, notwithſtanding the di 
miſſion, and length of time, ordered an account from the purchal 
not from any time before, but till then the profits to go ag 
the intereſt. | 8 

Badham v. An account taken by a maſter upon a decree in a bill of rev 

Odell, brought by an infant heir, will bind the heir, unleſs he can ſu 

ET” ok falfif 

Parl. Cs. arge or falſity. 

447. S. C. infra. 

Gould v. Where the yearly rents and profits of an eſtate in mongy 

Is greatly exceed the intereſt of the money, lent, reſts are = 

> Me: 534. made on making vp the account, and the ſurplus applied 9" 
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the principal. But as this is often attended with great hardſhips 
to mortgagees (eſpecially when the ſum is large, and the mort- 
gage forced to enter upon the eſtate, and then can only ſatisfy 
his debt by parcels, and 1s a bailiff to the mortgagor, without ſa- 
ary, ſubject to an account) the Maſter is not obliged, on every 
ſmall exceſs of intereſt, to apply it to fink the principal; nor has 
the court ever laid it down as an invariable rule, that the Maſter 
maſt always, in taking ſuch account, make annual reſts, 

t is the conſtant practice of the court of Chancery, in decrees Balfroev, 
zgzinſt a mortgagee upon a bill for redemption, or againſt an ex- oy gs 
*utor to account, to direct it with future words, to wit, to ac 
count for what they have received, or might have, if it had not 
deen for their own default ; and yet if the perſon, decreed to ac- 
count, receive any thing ſubſequent to the decree, 1t is inquirable 
before the Maſter, and the defendants in ſuch caſe muſt bring ſuch 
ſums ſo received to account. 

Tomas Odell, an infant, to whom the equity of redemption of Baddam v. 
1 mortgage for years deſcended on the death of his father, (who gell —_ 
had exhibited his bill in the court of Exchequer in Ireland, againſt Fismauice 
the mortgagee and his aſhgnee, to redeem the premiſes, and for his guar. 
an account of the money due on the mortgage,) filed his bill of _ x 
revivor ; the cauſe was heard, and the court decreed, that it ſhould 32 
he reterred to the Remembrancer, to ſtate and ſettle an account; 447, 
who made his report, that 1883 J. 18s. was due for principal 
end intereſt, which, there being no objections made, or exceptions 
taken thereto, was abſolutely confirmed. And the cauſe coming 
on for farther hearing, it was decreed, that upon the mortgagor's 
paying the ſum of 1883 J. 18 5. ſo reported due, with intereſt for 
the /ame, from the time of the report being confirmed ab/olute, the 
premiſes ſhould be reconveyed, and all bonds and ſecurities de- 
vered up. Afterwards, Odell neglecting to pay the money re- 
ported due, or any intereſt for the ſame, the mortgagee, who had 
likewiſe had a ſuit depending, filed an amendment and ſupple- 
mental bill, in order to have the benefit of the decree, by a ſale or 
adſolute forecloſure z and therein, in regard the account of what 
vas due on the ſaid mortgage had been ſtated in the former cauſe, 
prayed to have.the benefit thereof, and that the account ſhould be 
ken, in his preſent ſuit, on the foot of the report or decree made 
n the former ſuit. To this bill Odell put in his anſwer, and 
hereby, amongſt other things, admitted the former report, decree, 
nd proceedings; but inſiſted that, apprehending he was much 
erieved by thoſe proceedings, he choſe to have his bill, upon 
which the ſaid decrees were made, diſmiſſed, rather than ſubmit 
bereto. Afterwards, the cauſe came on to be heard, when the 
turt declared, they were of opinion that the defendant, the 
nor, was not to be concluded by the account taken in the ſaid 
mer cauſe z but, that the plaintiff was cntitled to an account, 

8 between mortgagor and mortgagee ; and therefore decreed, 
lat it ſhould be referred to the Chief Remembrancer, or his de-- 
ac, to audit, and ſtate an account between the plaintiff and de- 
ant, on the foot of the mortgages and ſecurities in the plead- 
ings 
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ings mentioned, in which account both parties were to have al 
juſt allowances. From this decree, the mortgagee appealed, in. 
ſiſting, that the infant ought to be concluded by the account, taken 
in the former cauſe, on a bill originally brought by his father, re. 
vived, and carried on by himſelf, confirmed by ſubſequent orden 
of the court, and ſigned and enrolled z and that he ought not to be 
permitted to waive or vary the ſame, eſpecially when neither fraud 
nor error in the account were even ſuggeſted. And ſo it way ad. 
judged, as to that point, and the decree reverſed ; and it vu 
farther ordered, that the account taken upon the former decree 
ſhould ſtand, with liberty for the infant to ſurcharge, or falſify the 
fame ; and that, in caſe of any ſurcharge, or falſification, the Re. 
membrancer ſhould deduCt ſo much as ought to be deducted on 
account thereof ; and that the Remembrancer ſhould carry on the 
account of the ſubſequent intereſt, from the time of the confirmation of 
the former report, for the ſum thereby reported due, after ſuch de- 
ductions made thereout as aforeſaid.] 

S. mortgaged his eſtate to the plaintiff, and died, leaving the 
detendant his daughter and heir, who was an. infant, and had 
nothing to ſubſiſt on but the rents of the mortgaged eſtate ; and 
the intereſt being ſuffered to run in arrear three years and a half, 
the plaintiff grew uneaſy at it, and threatened to enter on the 
eſtate, unleſs his intereſt might be made principal; upon which 
the defendant's mother, with the privity of her neareſt relations, 
ſtated the account, and the defendant herſelf, who was then near 
of age, ſigned it; and the account being admitted to be fair, it was 
held by my Lord Chancellour, that though regularly intereſt ſhall 
not carry intereſt, yet that in ſome caſes, and upon ſome circum- 
ſtances, it would be injuſtice if intereſt ſhould not be made prin- 
cipal; and the rather in this caſe, becauſe it was for the infants 
benefit, who, without this agreement, would have been deſtitute 
of ſubſiſtence. 


due, unleſs he ſhewed cauſe to the c:ntrary fix months after he came of age. A report was made, and 
confirmed, of 2600 J. due; and upon a fubſeguent o:der being made to compute intereſt, the Lord 
Keeper doubted, whether inte eſt ought to be allowed for the intereſt. Bennet v. Edwards,z Vern. 39+] 


Brown v. 
Barkham, 
I P. Was. 
652. 


Howard v. 
Harris, 
2 Ch. Ca. 


147 to 359. 


[In general, intereſt ſhall not carry intereſt upon a mortgages 
ſigning an account, whereby he admits ſo much due for intereſt; 
becauſe that of itſelf does not ſhew any agreement, or intent to 
alter the intereſt or nature of that part of the debt, or to turn i 
into principal; nor docs it appear to have ever been ſo detet- 
mined ; for it ſeems, that, to make intereſt on a mortgage primer 
pal, it is requiſite there ſhould be a wvriting ſigned by the parues 
the eflate in the land being to be charged therewith. 

Lord Keeper North was of opinion, in the caſe of Howard v. 
Harris, that if there were a covenant in the mortgage-deed for 
payment of the intereſt, upon which an action of debt would lie, 
the court would allow intereſt on intereſt, though no account VP 
taken before a Maſter. In that caſe, a mortgage for 1000 I. ha 
been made upon a reverſion ten years, and in the deed there wet 
coyenants for payment of the principal and 60 l. ag” 
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tereſt, and 7 J. per annum rent was only reſerved; and it was 8. C. 1Vern, 
urged, that the mortgagee, againſt whom the bill was exhibited [9+ 
to redeem, ought, in this caſe, to have intereſt upon intereſt, "— 
otherwiſe he would be a great loſer. To which it was anſwered, 
that the bill had been filed fix years, and that the mortgagee had, 
by aaſwer, oppoſed the redemption, and therefore, from that 
time, he had no pretence for an allowance of intereſt for his da- 
mages; and that it was never known in the court that intereſt 
upon intereſt was at any time allowed in ſuch caſe. But the Lord 
Keeper was clearly of opinion, that as to ſo much intereſt as was 
reſerved in the body of the deed, that ſhould be reckoned prin- 
cipal ; for it being aſcertained by the deed, an action of debt 
would lie for it, and therefore it was reaſonable that there ſhould 
de damages given for the non-payment of that money. As to 
what had been urged, that this had never been practiſed, and that 
there was not any ſuch precedent in the court, and that if this 
were to be eſtabliſhed for a rule, every ſcrivener would reſerve all 
lis intereſt half-yearly, from time to time, as long as the money 
ſhould be continued out upon the ſecurity, which would be to 
change the law and practice of the court, and make all mort- 
gagors pay intereſt upon intereſt 3 the Lord Keeper ſaid, that he 
was clear in the diſtinction between debt and damages, and he 
li no inconvenience that could enſue ; it would ſerve only to 
quicken men to pay their juſt debts. And it was decreed accord- 
ngly, that after a deduCtion of the yearly rents of the mortgaged 
premiſes out of the 60 J. a-year, payable for the intereſt, the de- 
tendant ſhould be allowed intereſt for the reſidue of the ſaid 60 J. 
byear, for which the mortgagee might have ſued at /awv, and re- 
wered damages. 
It 4. mortgages for 450 l. payable at the end of five years, with 2 Vers. r35. 
mereſt at 5 J. per cent. in the mean time, and about two months be- Gladmany. 
ore the end of the five years, the mortgagee aſſigns over the mort- NY 
pge for 560 /., being the principal and intereſt then due, the 
$60 / ſhall carry intereſt, though the five years were not elapſed, 
ac mortgage being forfeited by the non-payment of intereſt. 
{ A bill was to have the redemption of a mortgage of the manors Earlof Mae- 
B. and S., in the county of C., which mortgage had been <-*fils v. 
pned to F.; one point was, Whether, there being great arrears TR 2 
due at the time of the aſſignment, which were paid by F., the 3 
waey paid for intereſt, Shen in arrear, ſhould be reckoned princi- 
3 as to him, and carry intereſt with it? And it was inſiſted for 
© done or, that intereſt was never made principal, in ſuch caſe, 
n ; the mortgagor had joined in the aſſignment; and the caſe Porter v. 
* and Hubbart was cited, where, in a like caſe, it was de- Hubbarr, 
= wat intereſt ſhould be reckoned principal; but the decree -y I 
4 reverſed in the Houſe of Lords, becauſe the executor of the 
rn was no party. But the Lord Keeper ſaid, that prece- 
5 R not weigh much with him; he was of counſel there- 
* it was hard in all its circumſtances. For although he 
. 1 reaſonable, that the intereſt paid upon the aſũgument 
© reckoned principal, yet he woy!d not now make a new 
prececent, 
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ings mentioned, in which account both parties were to have all 
juſt allowances. From this decree, the mortgagee appealed, in. 
ſiſting, that the infant ought to be concluded by the account, taken 
in the former cauſe, on a bill originally brought by his father, re. 
vived, and carried on by himſelf, confirmed by ſubſequent orden 
of the court, and ſigned and enrolled ; and that he ought not to be 
permitted to waive or vary the ſame, eſpecially when neither fraud 
nor error in the account were even ſuggeſted. And ſo it way ad. 
Judged, as to that point, and the decree reverſed z and it was 
farther ordered, that the account taken upon the former decree 
ſhould ſtand, with liberty for the infant to ſurcharge, or falſify the 
fame ; and that, in caſe of any ſurcharge, or falſification, the Re. 
membrancer ſhould deduct ſo much as ought to be deducted on 
account thereof; and that the Remembrancer ſhould carry on the 
account of the ſubſequent intereſt, from the time of the confirmation of 
the former report, for the ſum thereby reported due, after ſuch de- 
ductions made thereout as aforeſaid.) 

J. S. mortgaged his eſtate to the plaintiff, and died, leaving the 
detendant his daughter and heir, who was an infant, and had 
nothing to ſubſiſt on but the rents of the mortgaged eſtate ; and 
the intereſt being ſuffered to run in arrear three years and a half, 
the plaintiff grew uneaſy at it, and threatened to enter on the 
eſtate, unleſs his intereſt might be made principal; upon which 
the defendant's mother, with the privity of her neareſt relations, 
ſtated the account, and the defendant herſelf, who was then near 
of age, ſigned it; and the account being admitted to be fair, it was 
held by my Lord Chancellour, that though regularly intereſt ſhall 
not carry intereſt, yet that in ſome caſes, and upon ſome circum- 
ſtances, it would be injuſtice if intereſt ſhould not be made prit- 
cipalz and the rather in this caſe, becauſe it was for the infant 
benefit, who, without this agreement, would have been deſtitute 
of ſubſiſtence. 


confirmed, of 2600 J. due; and upon a fubſeguent oder being made to compute intereſt, the Lord 
Keeper doubted, whether inte eſt ought to be allowed for the intereſt. Bennet v. Edwarde, 2 Vern. 392. 


Brown V. 
Barkham, 
1P. Was. 
652. 


Howard v. 
Harris, 

2 Ch. Ca. 
147 to 150. 


[In general, intereſt ſhall not carry intereſt upon a mortgagors 
ſigning an account, whereby he admits ſo much due for intereſt; 
becauſe that of itſelf does not ſhew any agreement, or intent 10 
alter the intereſt or nature of that part of the debt, or to turn it 
into principal; nor docs it appear to have ever been ſo deter- 


mined ; for it ſeems, that, to make intereſt on a mortgage princi- 


pal, it is requiſite there ſhould be a 4vriting ſigned by the parties 
the eflate in the land being to be charged therewith. 

Lord Keeper North was of opinion, in the caſe of Howard v. 
Harris, that if there were a covenant in the mortgage-deed for 
payment of the intereſt, upon which an action of debt would lie, 


the court would allow intereſt on intereſt, though no account 1 


taken before a Maſter. In that caſe, a mortgage for 1000/- had 
been made upon a reverſion ten years, and in the deed there wet 
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tereſt, and 7 J. per annum rent was only reſerved; and it was 8. C. Vera. 
urged, that the mortgagee, againſt whom the bill was exhibited [J* 

to redeem, ought, in this caſe, to have intereſt upon intereſt, 
otherwiſe he would be a great loſer. 
that the bill had been filed fix years, and that the mortgagee had, 
by anſwer, oppoſed the redemption, and therefore, from that 
ime, he had no pretence for an allowance of intereſt for his da- 
magesz and that it was never known in the court that intereſt 
upon intereſt was at any time allowed in ſuch caſe. But the Lord 
Keeper was clearly of opinion, that as to ſo much intereſt as was 
reſerved in the body of the deed, that ſhould be reckoned prin- 
cipalz for it being aſcertained by the deed, an action of debt 
would lie for it, and therefore it was reaſonable that there ſhould 
te damages given for the non-payment of that money. As to 
what had been urged, that this had never been practiſed, and that 


iVent. 364 


To which it was anſwered, 


there was not any ſuch precedent in the court, and that if this 
vere to be eſtabliſhed for a rule, every ſcrivener would reſerve all 
lis intereſt half-yearly, from time to time, as long as the mone 
ſhould be continued out upon the ſecurity, which would be to 
change the law and practice of the court, and make all mort- 
ngors pay intereſt upon intereſt 3 the Lord Keeper ſaid, that he 
vas clear in the diſtinction between debt and damages, and he 
h 20 inconvenience that could enſue; it would ſerve only to 
qucken men to pay their juſt debts. And it was decreed accord- 
ngly, that after a deduction of the yearly rents of the mortgaged 
fremiſes out of the 60 J. a-year, payable for the intereſt, the de- 
endant ſhould be allowed intereſt for the reſidue of the ſaid 60 J. 
rear, for which the mortgagee might have ſued at law, and re- 
wered damages, ] 
[Tf 4. mortgages for 450 l. payable at the end of five years, with 2 Vern. 133. 
mere!t at 57. per cent. in the mean time, and about two months be- Sladman v. 
re the end of the five years, the mortgagee aſſigns over the mort- — 
pge for 560 J., being the principal and intereſt then due, the 
j00 /. ſhall carry intereſt, though the five years were not elapſed, 
de mortgage being forfeited by the non-payment of intereſt. 
{A bill was to have the redemption of a mortgage of the manors Earlof Mae- 
. and S., in the county of C., which mortgage had been de-ßeld v. 
ened to F.; one point was, Whether, there being great arrears — 162 
we at the time of the aſſignment, which were paid by F., the 2 
dane y paid for intereſt, hen in arrear, ſhould be reckoned princi- 
Il a5 to him, and carry intereſt with it? And it was inſiſted for 
*mortgagor, that intereſt was never made principal, in ſuch caſe, 
als the mortgagor had joined in the aſſignment; and the caſe Porter v. 
8 P:rter and Hubbart was cited, where, in a like caſe, it was de- Hubbart, 
dee th . 3 5 4 2 Ch. Rep. 
, nat intereſt ſhould be reckoned principal; but the decree 86. 
a reverſed in the Houſe of Lords, becauſe the executor of the 
"gagor was no party. But the Lord Keeper ſaid, har prece- 
could not weigh much with him; he was of counſel there- 
ay it was hard in all its circumſtances. For although he 
Wy it reaſonable, that the intereſt paid upon the aſhgnment 
"un be reckoned principal, yet he wogld not now make a new 
precedent. 


the Maſter might compute ſubſequent intereſt and coſts upen -* 
| 8 


101 Mortgage. 
precedent. However, his Lordſhip directed the defendant's com. binn 
ſel to ſearch for precedents, and ſaid, that if they could find any WW ge. 
one, he would follow it in this caſe; but no ſuch precedent could ef che 
be found. 
Aſhenhurſt But, where creditors procure a decree for ſale of an eſtate he. * 
* ns fore a Maſter, and one, (by conſent of all parties entitled tothe WI Mate 
/ eſtate; being confirmed the beſt bidder by authority of the coun, WM becau 
all the incumbrancers agreeing he ſhall be purchaſer) takes an ot his 
aſſignment of all incumbrances; in this cafe, he will be a creditor I ;:deer 
of the mortgagor for the whole ſum, as well what he paid for in- ind th 
tereſt due, as for principal, together with intereſt upon the intereſt, ¶ nt wou 
their conſent being the ſame thing, as if they had been made pare Wl credit! 
ties to the aſſignment. allowe 
Proctor v. But, where G., in 1641, made a mortgage in fee of lands, 0 give 
Cooper, worth about 30 J. per annum, to C., to ſecure 300 J.; in 1652, WM credit 
_ 1 mortgagee took poſſeſſion, and in 1660 deviſed the lands u poſed « 
Tiin. 1700. A.; in 1680 the deviſee brought a bill to forecloſe ; the wife of being 
the mortgagor had recovered a third part, as dower, againſt the WI plainti. 
mortgagee, ſo that the profits did not anſwer the intereſt of the Wh 
money, which was then 8 . per cent., and there had been infancie Wl ſequen 
on the plaintiff's part for ſeveral years: the Maſter of the Rolls 8M foreclo 
decreed the plaintiff to redeem, and pay 8/. per cent. only, that being Wl and th 
then legal intereſt z and ſaid, that, though the profits were not if on a 
| ſufficient to anſwer the intereſt, yet the arrears could not cam into on 
f intereſt, although the coſts and charges muſt. gige, 
Bacon v. A Maſter's report, computing intereſt, makes that intereſt prin-W the wh 
2 cipal, and to carry intereſt ; for a report is as the judgment of the If tl 
8 Prec, Court, and appoints a day for the payment, carrying on intereit A fuſes, 1 
"1 Ch. 500. to that day; and the party's diſobedience to the court, in not i is by 
. 5.0. een complying with the time of payment, ought to ſubject him uf te oug 
jntereſt. | | the for] 
1P, Wms. But the report muſt be confirmed ; for, where A., the defend- The 
453- 480. ant, inſiſted that 800 J. was owing to him, and, upon the Maſter by (vc 
— "i report, only 180 J. appeared due; the court ordered intereſt ſor nd the 
1 Brown's that ſum, from the time of confirming the report abſolute, I they we 
_ = not before ; becauſe, until then, it was not any liquidated ſum. protect 
366. Moſ:ly, 27. Attorney General v. Iſlington Overſcers et al. 1 P. Wms. 376-7. 2 Eq. C don: J 
Abr. 5 30. N Was due 
Moſely,247. Where creditors are decreed' to be paid according to their n money, 
ority, if the eſtate is deficient, the principal only ſhall bear inter: , 
after the confirmation of the report. ; nent of 
And although the report be confirmed, yet, if the ſuit be for den ne 
ſale, and not to forecloſe, intereſt ſhall not carry intereſt, if then ure) 
Harris v. be other mortgagees, and bond creditors, parties thereto. us Mocure 
_ the plaintiff, a mortgagee, brought a bill, in con unction wungg tf 0, 
d 72** ſeveral bond creditors, againſt the heir at law of the morg" ud the 
gor, for a ſale of the mortgaged premiſes, and had a decree 5 kelenda 
cordingly, with a direction to pay the mortgagee his principal = it ye 
intereſt in the firſt place. The Maſter made a report of a 22 Ad of ( 
ſum due, which was confirmed ; the mortgagee then moved, tha = 
el 
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fim reported due. There was not near enough ariſing from the 
fale, to pay the ſecond mortgagee and the bond creditors, The reſt 
of the creditors and the mortgagor oppoſed this motion, and en- 
lexvoured to ſhew a difference between the preſent bill and a bill 
of forecloſure, inſiſting, that, in the latter, the court directs the 
Maſter to allow ſubſequent intereſt upon the ſum reported due, 
becauſe it is a compenſation to the mortgagee for being kept out 
of his money, by the court's allowing time to the mortgagor to 
redeem ; but that here a ſale was directed in the firſt inſtance, 
ind the intereſt of the other creditors was concerned; therefore, 
it would be hard to give intereſt upon intereſt in favour of one 
creditor, to the prejudice of the reſt. And the Lord Chancellour 
allowed the diſtinction, ſaying, that it would be rather too much 
to give ſuch an advantage to the mortgagee over the reſt of the 
creditors, eſpecially as the mortgage carried 5 /. per cent, and pro- 
poſed to the counſel, that, from the time of the Maſter's report 
being confirmed, it ſhould carry only 4/. per cent., in which the 
plaintiff acquieſced. 

Where the court enlarges the time for a mortgagor, or a ſub- 
ſequent mortgagee, that 1s a favour, for they would otherwiſe be 
forecloſed, and it is but juſt and reaſonable they ſhould pay for it, 
and that the firſt mortgagee ſhould be no loſer thereby; therefore, 


Moſeley, 
246, 247. 


if on a bill to forecloſe, principal, intereſt, and coſts, are lumped - 


into one ſum by a Maſter; if the mortgagor, or a puiſne mort- 
ragee, pray longer time to redeem, they always pay intereſt for 
the whole ſum. ] 
lf the mortgagor tenders the money, and the mortgagee re- 
fuſes, he loſes the intereſt from the time of the tender; becauſe 
tis but a pledge for the money, and if the money be tendered, 
he ought not to keep the pledge; and no man ought to pay for 
the forbearance when he hath the money, ready. : 
The plaintiff had made a mortgage in fee of his eſtate, which 
y ſeveral meſne aſſignments was come to Sir William Dodzell, 
ad there being likewiſe two ſeveral terms for years ſtanding out, 
bey were aſſigned to truſtees, in truſt for Sir William Dodwell to 
;otect the inheritance, and ſubject to the ſame equity of redemp- 
don: The plaintiff and Sir William ſettled an account of what 
vas due; and there appearing to be due thereon 4400 J. principal 
Toney, the intereſt was then paid off, and at the ſame time Sir 
Villam Dedzvell gave a note, whereby he promiſed, that on pay- 
nent of the ſum of 4479 J., or thereabouts, on the 23d October 
en next, being the intereſt computed to that time, he would re- 
wnvey the inheritance to the plaintiff and his heirs, and would 
Mocure his truſtees to allign # 
lf ſhould direct. In Auguſt following Sir William Dedwell died, 
» the defendants were his executors ; and he likewiſe left the 
endant Mary, his only child and heir at law, an infant of about 
It years of age; the plaintiff provided the money, and on the 
of O:ber tendered a bank-bill of 4500 J. to one of the ex- 
Wors (there being four in all), for him to take thereout what 
Ta then due for principal and intereſt ; but the executors having 
nous 


e two terms for years, as the plain- 


Abr. Eq. 


318, 319. 
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none of them proved the will, he reſuſed to accept the tender; 
upon which the plaintiff aſked him, if he objected to the legality 
of the tender, being in a bank-bill and not in money, and that i 
he did, he would immediately turn it into money; to which the 
other anſwered, he had no objeCtion to the tender, but, not hay. 
ing proved the will, he could not accept of the money. Aﬀer. 
wards the plaintiff made the like tender to another of the execy- 
tors, who likewiſe refuſed to accept of it, not having proved the 
will; but he objected to the legality of the tender, not being in 
money. Afterwards all the four executors proved the will; and 
the bill was brought to redeem, on payment of 4400 J. and in. 
tereſt, to the 23d October, being the time mentioned in the note, 
(a) Al- and that the plaintiff might not be obliged to pay intereſt beyond 
_—_ it that time, as the executors inſiſted he ought. And it was held 
= been de. by my Lord Chancellour, that this tender in a bank-note was not, 
termined, ſtrictly ſpeaking, a legal tender (a); but ſince it was proved the 
that bank. plaintiff offered to turn it into money, that made it a good tender, 
3 2dly, It was clearly agreed, that any or either of the executors, 
yet the court before probate, might have received, and given a good diſcharge 
—_ for the money, eſpecially when, as appeared in this caſe, they af 
holden, that terwards proved the will, and ſo were executors ab initio. 3dly, 
if ſuch notes "That though they were executors only in truſt for the daughter, 
ap eg who was an infant, yet none of them could be in a better caſe 
and no ob. than Sir J/illiam Dzdzvell himſelf would have been, if he had 
jection made been living; and as ſuch tender, under theſe circumſtances, would 
. have bound him, ſo it will his executors and deviſee; and there 
— fore decreed a redemption on payment of the 4400 J. and interelt 
they are a to the 23d Ocrober, the time mentioned in the note, and no longer, 


Wa. and no coſts on either ſide: and the infant, heir at law, on paj- 


Reed, ment of the money to the executors, was to convey the inhent- 
zTerm Rep. ance deſcended to her, according to the act 7 Ann. c. 19. for ob- 
857 liging infant truſtees and mortgagees to aſſign and convey. 


(Although, according to the above caſe, a mortgagee, refuling 
| to receive his money on tender, after forfeiture, will loſe his in- 
Hix v. Ling, tereſt from the time of the tender; yet notice of paying off the 
1 mortgage mult have been given to the mortgagee, at leaſt ſix calendar 
2 Pow, * months before, and the money muſt have been tendered on the day 
Mortg. 256. of the determination of that notice; for where the mortgaget 
omitted to tender the money on the very day on which the notice 
expired, and, in conſequence thereof, the mortgagee refuſed 7 
tender, the payment of the intereſt was held by Lord Hardwi: 
not to be thereby ſuſpended ; for that by the omiſſion of the mort- 
7 f farther notice dl 
gagor, the mortgagee was become entitled to a fa 
fix calendar months, at the expiration of which a ſtrift tender m 
be made. 
Sutton v. But, it ſeems, the plaintiff ought to make oath, that the m0- 
Rodd, 2 Ch. ney was always ready, and no profit was made of it which map 
- ay be controverted by the mortgagee, who may prove the contrary 
Hail, 2P. namely, that the mortgagor was not ready to pay it, in whi 
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der; A tender muſt be made by a perſon actually intereſted; and, Watkins v. 
geln WY :ccordingly, it was ſaid by Coke to have been adjudged, Trin. Afvicke, 


ha 0 f * h Cro. Eliz. 
ty 77 Eliz. that, where one, who was not guardian, nor was to have 132. The 


ch the any intereſt in the land, tendered money upon a mortgage for an above caſe is 
t hav nbant, it was adjudged a void tender. | 3 


Af more at large 
ter. 1 Owen, by the name of Watkins and Aſtwick, and is thus ſtated: A man made a feoffment on condi- 
ecu - ton, that if he, his heirs ot executors, did pay 1007. before ſuch a day, that he might re- enter; the 
ed the tor died, his heir within age; the mother, without any notice to the ſon, requeſted I. S., that he 


would pay the money for her ſon. All this was found by ſpecial verdiQ, but it was not found of what 
de the ſon was. Clinch ſaid, that if the jury had found, that the ſon was of the age of ſeventeen years, 
the payment had been good. But by Wray, if a bond be upon condition, that the obligor or his heirs 
all pay 100 J. and the obligor die, his heir within age, I conceive payment by the guardian, or by 
ſome other friend, is good. And afterwards, all the juſtices agreed, that if the infant were within the 


ing in 
z and 
1d in. 


note, xe of fourtcen years, the tender of the money by his mother had been good, but otherwiſe if he had been 
eyond more than fourteen years of age; and becauſe no age was proved, but that he was within age, it ſhould 
s held wot be intended that he was within the age of fourteen years; and therefore, they adviſed the party to 
3 dein de nee, and that it might be found, that the infant was within the age of fourteen years, 
' Owen, 137. 
ed the | 
tender. The money being a ſum in groſs, and collateral to the title of Co. Lit. 
cutors, de land, the mortgagor muſt tender it to the perſon of the mort- 770: — 
charge A gigce, and it is not ſufficient for him to tender it wpon the land. A 
hey al- i but, if a time and place for payment of the money be ap- Co. Lit, 
3915, WMrointed, in that caſe he need not ſeek for the mortgagee, or be a 
ughter, n any other place but in that compriſed in the indenture, or 
er cal: Wt: longer than the time ſpecified therein. 
he had WW And ſo it is, although a place be not appointed in the proviſo, 
, would Bi? tle mortgagor give notice wvhere he will pay it off. Thus, Gyles v. 
| there- Where the mortgagor gave perſonal notice, in writing, to the Hall, 2 F. 
intereſt Wms. 378. 


ſelendant the mortgagee, that he would tender the money and 
longer, WWintereſt between the hours of ten and twelve in the morning, at 
n pa- un Hall, at a day and hour appointed therein, which 
inherit» «cordingly was done; it was objected, that Lincoln's Inn Hall 


for ob- ms not named in the proviſo in the mortgage-deed, as the place 

. fr payment, and therefore, that the tender muſt be to the per- 

refuſing im; but it was held, that the money being lent in town, it would 

; has i- i very hard, after perſonal notice being given for payment there- 

off the WW eng no objection made by the mortgagee to the place at the 

calenda' ne of notice, to make the mortgagor travel with this ſum of 

the da money to Oxford, where the mortgagee lived. 

ortgaßer n ſome caſes, a tender at the houſe of the mortgagee will be 

e not ficient. Thus, where there was a mortgage, and the mortgagor Manning v. 
uſed dear meeting the mortgagee, ſaid to him, I have monies m—_— 
arduic ", will come and redeem the mortgage; to which the mort- — wo 
he mom re replied, he would hold the mortgaged premiſes as long as : 
notice dl 


could, and then when he could hold them no longer, let the 
der m & take them if he would. Afterwards the mortgagor went to 
mortgagee's houſe with money, more than ſufficient to redeem, 


the * | tendered it there, but it did not appear that the mortgagee 
Nm. gy Within, or that the tender was made to him; the court de- 
-ontral) 3 


«da redemption, and that the defendant ſhould have no intereſt 
— the time of the tender, becauſe of his wilfulneſs. And 
„ dctermination was made, in the caſe of Peckham and 


caſe 


* 5 


A el Vor. V. : I But, 


— ES, - 


7 2 
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© Brown's l 0 Rf " 
Ca. Tal. praying the benefit of the proceedings in a former cauſe, and « 


580. an account; and that the money which ſhould appear due thereo 


But, if there be a deed of aſſignment preſented to be execiited, 
at the time when the tender is made, in which there are cove. 
nants, the mortgagee is ent d to lay them before his attorney, 
and ſhall have reaſonable time allowed him fo to do before the in- 


Wilſhire v. tereſt ſhall {top. Thus, 2 Jill was brought, in May 1742, to re. 


_ deem a mortgage, in which the plaintiſf inſiſted upon a redemp. 
UK. 90. ; f 


tion, on paying the principal money only, for that the intereſ 
ought to determine in February 1741, becauſe he had given fix 
months notice to pay it of, and had, on that day, tendered the 
principal and intereſt, with a deed of athynment, but the defend. 
ant abſolutely refuſed to take the money : the defendant ſwore, 
that he offered to take the money, provided he might have time to 
conſider of it, and to adviſe upon the deed of aſſignment, there 
being covenants therein on his part, upon which, as he was not 
of the profeſſion of the law, it was reaſonable he ſhould conſult 
his attorney, whether they were ſuch as he might ſafely execute. 
And the Lord Chancellour ſaid, that the plaintiff, not having ſent 
a draught of the aſſignment to the defendant any time before the 
money was tendered, as he ought to have donc, he was in the wrong; 
for where there were covenants on the part of the mortgagee, it wis 
very reaſonable that he ſhould have ſome time to look them over; 
the plaintiff's attorney ought to have left the deed for a week with 
the defendant, that he might have had an opportunity to adviſe 
upon it, and ſhould have appointed a time to pay the money, after 
the defendant had had ſuilicient time to conſider it. And his 
Lordihip decreed the mortgage-money, with intereſt, to be paid 
within fix months, otherwiſe the plaintift”s bill to ſtand diſmiſſed, 


harpnel v. Bo, if there be a controverly, to whom the equity of redemp 
n tion belongs, no afſignment can be made until that point is 
7 ſettled; therefore the intereſt of the mortgage will not ceaſe 


although the money be tendered to the mortgagee, and he refuſe it 


Lord Miton Lord Milton, being poſſeſſed, under a conveyance from hi 
V Moore 
Edgeworth 1 8 
and Diner the fame, and entitled to all the money due thereon, filed his bi 


— in the court of Exchequer in Ireland, in June 1764, againſt Mer 
Infants, . 


father, of divers mortgaged premiſes, and all the ſecurities fol 
Edgeuorth and Damer Edgeworth, 1r{:nis, heirs to the mortgagor 


might be paid the plaintitF by a ſhort day, or that the defendant 
might be forecloſed, and the mortgaged premiſes ſold, for paymen 
of what ſhould appear due. The defendants, by their anſwer! 
this bill, admitted moſt of the matters therein ſtated ;z but inh{te 
upon the benefit of an agreement, which they alleged had bee 
made between the plaintiff's father, h Damer, and the fath 
of the defendants, for reducing the intereſt of the {.1d mortgage 
which, by the deed, was originally at 8 per cent. to 0 per ct. 
Ifdue being joined in the cauſe, ſeveral witneſſes were examined 
and the ſame came on to be heard in November 1771; when (up? 
reading an anſwer put in by the ſaid John Damer, in 1759, to 
vill, filed againft him by the defendant's father in 1757, wheres 


the former admitted, that, pending a former ſuit, the ſaid 0 
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uted, ſendant's father had told the ſaid John Damer, © That the debts, 
COVE « affefting the eſtates mortgaged, were ſo great, that if John 
rney, Hamer did not make an abatement in the intereſt of the money 
he in- « due to him, he would have little benefit in caſe he ſucceeded 
to re. „jn the ſaid ſuit,” and that Damer then ſaid, “ that if that 
lemp- , ſhould be the caſe, he would leave any reaſonable abatement 
tereſt « to his friend Ambreſe Harding.“ Whereby it appeared, that 
en ach converſation had paſſed between them; and that the ſaid 
ed the BN 45 Harding underſtood, that Damer had agreed to accept of 
fend. . her cent. intereſt upon the money ſo due to him on the ſaid ſe- 
wore, N curitics; and alſo, upon reading other evidence, the court made 
ime to an order, directing an iſſue to be tried at the next aſſizes, 
there WW © Whether there was any, and what agreement between Fohn 


as not Wl © Damer, eſq. deceaſed, and Packington Edgeworth, deceaſed, at 
onſult BW © any, and at what time, for any, and what abatement of in- 


tecute. WF * terett, on the principal ſums due to the faid hn Damer ?” 


vg ſent BY From this order, Lord Milton appealed to the Houſe of Lords, 
ore the nd the principal objection urged by him againſt directing ſuch 
wrong; Wl , was, that conſidering the ſtate of the evidence before the 
„it wist court, it was unjult to direct an iſſue; becauſe the anſwer of Mr. 


1 over; 8 rn, which was read by the defendants at the hearing, denied 


ek with nj :reement between him and Packington Edgeworth, to reduce 
> adrilel the race of intereſt 3 and this denial, being ſet in oppoſition to any 
y, after concluſion drawn from Harding's evidence, took away all ground 
ind hi for the court's interpoſing 3 whereas, by directing au iſſue, upon 
be pad thc trial of which Mr. Pamer's anſwer could not be read for the 
iſſed. i pellant, he would be deprived of that evidence which the de- 
redempal kndants had made evidence at the hearing of the cauſes But it 
point 2 adjudged, that the order ſhould be aſurmed, with this addi- 
t ceafeſ tan, viz. that the plaintiff ſhould be at · liberty, at ſuch trial, to 
refuſe ire the anſwer of Damer. | 
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Intereſt due upon a mortgage of money which is in ſettlement, 
ml not be conſidered as in the nature of rent, and, conſcquently, 
d with the mortgage; but, if the tenant, under the ſettlement, 
Ge in the broken part of the quarter or half year, the intereſt will 


mig nt apportioned; and what is due from the latt day of payment, to 
and fee day of the death of the tenant for life, will be paid to his exe- 
ther, anc! the rchdue to him in remainder. 

fendant 


The reaſon is, that intereſt increaſes on a mortgage from day 


U 1, a ny 
meme dy; and the mortgagor, whenever he pays the principal and 

font Merelt, muſt pay the intereſt up to the day of paymenc. 

it 5 n this, 2 mortgage likewiſe differs from ſtock, for dividends 

ha ec 


won ſtock are by the legiſlature made payable only half-yeatly, 


Fa. 
he fath Ad are in nature of rents, and, conſequently, not liable to appor- 


zortgage Wnment, . 
5 per * Va the ſtatute 12 Ann. flat. 2. c. 16. . which enacts, 
xammee 


k 1 . * 
That all bonds and aſſurances for the payment of any principal, 


7 ing 0 4 
nen (up9 t money to be lent upon uſury, whereupon there ſhall be re- 


9 * Py . . 

7 — bn erred or taten above five in the hundred, ſhall be utterly void;” 
4 * 8 . . . 8 

"hap p- ericence has been admitted, to ſhew furious intereſt taken 
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Edwar e v. 
Counteſs of 
Warwick, 
2 Will, 171. 


Wilen e. 
Harman, 
2 Ves. 672. 


Ibid. 


3 Ak. 154. 
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ſuch 

Murder and Homictde. le 

he ki 

robbe 

perſo 

1 taking away the life of another, whether it amount to WM ent: 

felony or not, is called by the general name of homicide, de a0 

and is thus branched out and dittinguiſhed by our law : a felo 

Bradt. 134. 1. Into murder, which is uſually defined the wilful killing of: And | 

2 17- perſon through malice prepenſe. And it is ſaid, that ancientl i whatſ 
e ſignified only the private killing of a man, for which, by force of 

teſcue's law, introduced by King Canutus, for the preſervation of his But 


_— Danes, the town or hundred, where the fact was done, was cide, 
Limited lo- (4) amerced, unleſs it could be (5) proved, that the perſon lain v 


narchy, 59. an Engliſbman, or unleſs they could produce the offender. And (4) 


..- hl at this law was provided to avoid the ſecret murder of the Dana B) 
was for y- who were hated by the Eugliſb, and oftentimes privately mu. 
ſix marks. dered by them. Pe 
Wilk. Sax. 
Law, 280. (5) This proof was called Englethire, and was various according to the cuſtom of ſeren 0 1 
paces, but moſt ordinarily it was by the teſtimony of two males, of the part of the father of him thit 
was ſlain, and by two females of the part of the mother. Hal, Hiſt. P. C. 447. 
| 1 
Hal. Hit. But this law having been aboliſhed by 14 E. 3., the killing 0 
** any Engliſhman or foreigner, through malice prepenſe, whethe = 
c. 31. & 2. committed openly or ſecretly, was by degrees called murder, an a 
puniſhed with death. But by the common law, as alfo by the 
ſtatute of 25 E. 3. c. 4., clergy was promiſcuoully allowed, as we! 
in caſe of murder as of homicide or manſlaughter, before the ſt: 
tutes of 23 H. 8. c. I., 25 H. 8. c. 3., 1 E. 6. c. 12., 5 & 6 £4.6 
c. Io., by which clergy is taken away from murder ex malith 
Præcogitatd. ä 
2 laſt. 55. 2. Manſlaughter, by which is underſtood ſuch killing, as hap 
wy % pens either on a ſudden quarrel, or in the commiſſion of an u 
al. Hiſt, 1 g k 2 a =Yy , 
p. C. 450. lawful act, without any deliberate intention of doing any miſchic D) 0 
Hawk. P. C. at all, and in which the offender is allowed his clergy, though! . 
© 30. § . be felony, and differ from murder only in degree and qualit Tak 
Hence it is, that upon an indictment of murder, the party offen (E) 0. 
ing may be acquitted of murder, and yet found guilty of mat 
ſlaughter, as is every day's practice. As it is done without pr "BD 
meditation, it is held, that there can be no acceſſaries to it beſo P 
the fact. - | 7 
J. Hit, 3. Homicide per infortunium,” or chance-medley, is, where à m : 's 
* doing a lawful act, without any intent of hurt, unfortunate 
4. 29. $1, chances to kill another; and though this be not felony, yet, ase. Of 
king hath loſt a ſubject, and in order to make men the more em 
ful of their actions, the law puniſhes the offender with the lols ( _ 
his goods. | # 
Hal. Hiſt. 4. Homicide /e defendend» is, where one who has no other ge . 0 


P. C: 473. fible means of preſerving his life from one who combats with bi 
awk. P. C. 6 . | 


8. 29. 813. So 


\ 
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on a ſudden quarrel, kills the perſon, by whom he is reduced to 
ſuch an inevitable neceſſity. And in this caſe, as in the former, 
the party forfeits his goods, though it be not felony. | | 
Fuſtifiable homicide is, iſt, Where, in defence of a man's houſe, Hal. Hitt. . 
he kills one who attempts to burn it, or to commit in it murder, 3 
robbery, or other felony, 2dly, Where, in defence of a man's rs 
perſon, he kills one who aſſaults him in the highway, with an in- 
nt ent to murder or rob him. 3dly, When the killing happens in 
cid, ue advancement and due execution of publick juſtice; and where 
WH : felon flies from thoſe who endeavour to apprehend him, Qc. 


rand this is ſo far from being felony, that it cauſes no forfeiture 
* vhatſoever. 
h But for the better underſtanding theſe ſeveral ſpecies of homi- 


cide, it will be neceſſary to conſider, 


(4) In what Caſes a Man may be faid to kill another. 


B) Who are ſuch Perſons, by killing of whom a 
Perſon may be ſaid to commit Murder. 


O) What ſhall be deemed Murder: And herein, 


1. Where it ſhall be ſaid to be expreſs Murder, and of 
Malice prepenſe, 


2. Where the Malice ſhall be ſaid to be implied, or by Pre- 


e, Was 
un Was 
And 
Danes, 


y mut 


of ſcren 
f him thi 


illing 0 
whethe! 


v ſumption of Law: And herein, 
o by the 
|, as wel 1. Where the Homicide being voluntarily committed; and 
m_ without Provocation, the Law implies Malice. 
0 . 
— 2. When done on an Officer er Miniſter of Fuſtice. 


3. When done by Perſons in the Execution of ſome other 


„as hay unlawful Act. 

xf an u 

mich) Of Manſlaughter : And herein of Manſlaughter 
_ exempt from Clergy by the Statute of 1 Fac. 1. c. 8, 
ty en ) Of Juſtifiable Homicide : And herein, 

0 al 


thout pi 1. As it happens in the due Execution and Advancement of © 
o it belo Publick Juſtice. | 

3 2. As it happens in the Defence of a Man's Perſon, Houſe, 

| 

rt or Goods, 


yet, 28 tl 
more C4 


) Of excuſable Homicide : And herein, 
the loſs ( 


1. Of Homicide per Infortunium, or Chance-medley, 
2. Of Homicide ſe Defendendo. 
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118 Murder and Homicide. 


(A) In what Caſes a Man may be ſaid to kill another, 


2754.48. A® there are as many ways of killing, as there are modes by 
473.” oh which one may die, moriendi mille figure, it is laid down in 
P. C. 431-2. general, that not only he, who by a wound or blow, or by poiſon- 
ing, ſtrangling, or famiſhing, Sc. directly cauſes another's death; 
ys 31. but alfo, in many caſes, he, who by wilfully and deliberately doing 
2 thing, which apparently endangers another's life, thereby 
coccaſions his death, ſhall be adjudged to kill him. 


1 Hawk. 


Gy: 24 Hence, in the cafe of that unnatural mother, who left her child 
. D t. 3 a | 1 Fl. . ES . FE . * #« * 
0g "rag in an orchard covered only with leaves, in which condition it was 


Hai. Big. ſtruck by a kite, and died thereof, it was adjudged murder. 
432. 1Hawk. P. C. c. 31. 86. 


Cromp. 24. 80, in the cafe of that unnatural ſon, who carried his ſick fa- 


POT _— ther, againſt his conſent, in cold froſty weather from one town to 
Bale's Hit. another, by reaſon whereof he died. 


432. 1 Hawk. P. C. c. 31. 85. 


Britt. c. 11. So, if by dureſs of impriſonment a priſaner die, it is murder in 
838. the gaoler, And this dureſs is ſaid to be inflicted on every one, 


Fitz, Indict- . . 
NN that by the uſage of his keeper is brought nearer to death and 


Lamb. 240. further from life; and therefore it is ſaid, not to be material whe- 
1 35. ther it proceeds from the neglect and carelefineſs of the gaoler, or 
s. from any actual violence; and may be effected by confining the 


Palm. 548. 
Bale's .-:it. priſoner too cloſely in a noiſome place, loading him with fet- 


46 —Ard ters, oc. (a) 
that the e 

fore where any perſon dies in gaol, the coroner ought to be ſent for to inquire of the manner of his death, 
Hale's I 452. | (a) A gaoler, knowing that a priſoner infected with the ſmall-pox, lodged in a cer. 
tain room in the priton, confined another priſonct, again} bis evill, in the fame room. The ſecond pri- 
ſoner, who had not had the diſterper, of evbich the gacler bed notice, caught the diſtemper, and died of it 


This was holden to be muiger in the gaoter. 2 Str. 856. Foſt. Cr. L. 3122. Another ſtraitly confaed 


bis priſoner in a low, Camp, unwholclome room, without allowing him the common neceſſa-tes of cham- 


{weet an c can about him. 


ber-vot, &c. tor keeping thing Ihe pr ſoner, having been long confined in 
this manner, contracted an ill babit of body, which brought on diſtempeis, of which he died. This 
likewiſe was holden to be muider in the part; guilty of the durels. 2 Sir. 884. 


Foſt. Cr. L. 322. 


Stamf. 36. 


So, where one, by dureſs of impriſonment, compels a man t0 
Inſt. 91 1 
3 


. . 6 . . . 221 
accute an innocent perton, who on his evidence is condemned and 
executed; this is murder. Ni refert an quis mortem injeraty du 
cauſam mortis præbent. Sed quart. 

Plow. 19.22 80, in judgment ol law, a man may be faid to kill one, who n 
Dat, © 93* truth is killed by another, or by himſelf; as, where a man ineites 
Hale's Hitt. 1 1 ic 1 x kes 

a madman to kill himſelf, or another; or, where A. by force taxes 


4 34" * — 1 ' 
the arm of B., and the weapon in his hand, and therewith ſtavs 
., whereof he dies; this is murder in 4, : 
9 Co. 87. 50. if a man Jays poiſon with an intent to kill one man, which 


Flow. 474. 
Pai:.'s Hiſt. 


is accidentally taken by another, who dies thereof; this is murcef. 
90, it a woman be with child, and a perſon give her a pot 


45 to deſtroy the child within her, and fhe take it, and it work d 


A 10 1 


{trongly that it kills her; this is murder. 
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Alſo, a perſon, who wilfully neglects to prevent à miſchief, 
which he may, and ought, to provide againſt, is anſwerable for 
any ill conſequences that may enſue his negle& : And on this 
foundation it is held by ſome opinions, that if a man have an ox, 
horſe, S'. which he knows to be miſchievous, by being uſed to 
zore or ſtrike thoſe who come near them, and he neglects to tie 
them un, by which they kill a perfon, that the owner may be in- 
licted, as having himſelf feloniouſly killed him; which ſeems 
zrecable to the (a) Jexuiſh law. But herein my Lord Hale lays 
down the following particulars, which, he ſays, ſcem to him to be 
arecable to law: 

1, If the owner have notice of the quality of his beaſt, and it 
lo any body hurt, he is chargeable with an action for it. 

2. Though he have no particular notice that he did any ſuch 
thing before, yet, if it be a beaſt that is feræ nature, as, a lion, a 
bear, a wolf, yea, an ape or monkey, if he get looſe and do harm 
any perſon, the owner is liable to an action for the damage; as 
vas adjudged in Andrew Baker's caſe, whoſe child was bit by a 
monkey that broke his chain and got looſe. 

3. And therefore in caſe of ſuch a wild beaſt, or in caſe of a 
bull or cow that doth damage, where the owner knows it, he 
mult, at his peril, keep him up ſafe from doing hurt; for though 
he vie his diligence to keep him up, if he eſcape aud do harm, 
tie owner is liable to anſwer damages. | 

4. But as to the point of felony, if the owner have notice of 
tie quality of the ox, &'c., and uſe all due diligence to keep him 
up, yet the ox break looſe, and kill a man; this is no felony in 
tue owner, but the ox is a deodand. 

5. But if he do not uſe that due diligence, but through negli- 
gence the beaſt, go abroad, after warning or notice of his con- 
dition, and kill a man, it is manſlaughter in the owner. 

6, But if he did purpoſely let him looſe, or wander abroad, 
vun deſign to do miſchief 3 nay, though it were with deſign only 
0 right people, and make ſport, and it kill a man, it is murder in 
ne owner z and this, he ſays, he had heard had been fo ruled at 
we altzes held at St. Albans ; but he adds, this is only a hearſay. 
| Whether taking away the life of an innocent man by perjury 
12 courſe of legal proceeding amounts to murder ?] 
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Fitz. Coron, 


311, 
Stamf. 17. 


Cromp. 24. 
Hawk. P. G 


& 31. 88. 


(a) Exod. Ge 
XXI. v. 29 


Hale's Hiſt. 
430. 
Hale's Hiſt, 


430. 


Hale's Hiſt. 
430. 


Hale's Hiſt, 
431. 


Halg's Hiſt. 
431. 


See Foſt. On, 
L 131. 4B. 


Comm. 199. note. 


If a phyſician gives a perſon a potion, without any intent of Bale's Hiſt 


lang him any bodily hurt, but with an intent to cure or prevent 
iGaleaſe, and, contrary to the expectation of the phyſician, it kills 
in, this is no homicide; and the like of a ſurgeon. 

but tome hold, that if a perſon, not duly authoriſed to be a 
clan or ſurgeon, undertake a cure, and the patient die under 
» and, he is guilty of felony. But this opinion, ſays my Lord 
„ 5 erroneous z for phyſick and falves were before licenſed 
Jäclaus and furgeons z and therefore, if they be not licenſed 
=oving to the ſtatutes of 3 H. 8. c. 11, or 14 & 15 H. 8. 


* 5; they arc liable to the penalties in the ſtatutes, but are not 


14 


429. 


Stamf. 16. b. 
Pult. 22. bs, 
Crom. 27. 
43 E. 3. 

33. b. 

Fitz. Coron. 
163. Hale's 
Hiſt. 429. 
Hawk. P C. 
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120 Murder and Homicide, 


guilty of murder or manſlaughter. And herewith agreeth Hau. 
kins, who ſays, that the charitable endeayours of thoſe gentlemen, (B) 
who ſtudy to qualify themſelves to give advice of this kind, in 
order to aſſiſt their poor neighbours, can by no means deſerve { 
ſevere a conſtruction from their happening to fall into ſome mil. 


takes in their preſcriptions, from which the moſt learned and er- Ti 
perienced cannot always be ſecure. But as it is highly aſh and n 
preſumptuous for unſkilful perſons to undertake matters of tu un 
nature, the law cannot well be too ſevere in this caſe, in order oil w 


deter ignorant people from endeavouring to get a livelihood H cad 
ſuch practice, which cannot be followed, without the maniſet cem. 


hazard of the lives of thoſe that have to do with them. 2 
Hale's Hit, If a perſon, who is infected with the plague, having a plague. If a 
232. ſore running upon him, goes abroad to the intent to infect ane. give h 


ther, and another is thereby infected, and dies; this it ſeems B where! 
murder by the common law. But, if no ſuch intention evident faugh 
appear, though de facto by his converſation another be infecteh 2nd it 
it is no felony by the common law, though it be a great miſde- thoug] 


meanour. puniſh: 
Hale's Hit, If a man, either by working upon the fancy of another, or po ae a: 
429. ſibly by harſh or unkind uſage, put another into ſuch paſſion oi this is 


grief or fear, that the party either die ſuddenly, or contract ſome 
diſeaſe, whereof he dies; though, as the circumſtances of the calc 
may be, this may be murder or manſlaughter in the ſight of God 
yet in foro humano it cannot come under the judgment of felony; 
becauſe no external act of violence was offered, whereof the com 
mon law can take notice; and fecret things belong to God. 
Stamf. 27, But in all theſe caſes it is agreed, that no perſon ſhall be ad 
—— judged, by any act whatever, to kill another, who doth not (a) di 
79. thereof within a year and a day after; in the computatio 
(% Antient- whereof the whole day on which the hurt was done ſhall b. 


Put, 
. 4+ 
Ja. W.! 
ance of 
mother 
ther thi 


0) 


1 A 
ly a barba- reckoned the firſt, þ Wh 
rous allault 
with an intent to murder, ſo that the party was left for dead, but yet recovered again, was adjudged mur 
der and petit tteaſon; but that holds not now for the ſtroke without the death of the party ſtricken, 20 ER? 
the death without the ſtroke, or other violence, makes not the homicide or murder, Hale hi © a 
P. C. 42 5-6. | | | doi 
5 Inſt. 53. If a perſon hurt by another, die thereof within a year and a da 4 ſuc 

hong it is no excuſe for the other, that he might have recovered, if * reve! 
had not neglected to take care of himſelf. ; q ſy 
Hale's Hiſt, But if the wound or hurt be not mortal, but with ill applic . ear 
F. C. 448. tions by the party, or thoſe about him, of unwholſome ſalves 0 kepenſe 
medicines, the party dies; if it can clearly appear that this med Wother, vf 
cine, and not the wound, was the cauſe of his death, it ſeems it omen 
not homicide, But then that muſt appear clearly and certainly N dae, f. 

be ſo. | | 
If tw 
Marre], - 
ad this 
0 help | 
4 led, 0! 
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Haw : g 
2 (8) Who are ſuch Perſons, by killing of whom a 
ay Perſon may be ſaid to commit a Murder. 
e mil. bt 3 [TEL 
og T is agreed, that the malicious killing of any perſon, whatſo- Hawk. P. C. 
h and ever (a) nation or religion he be of, or of whatſoever (5) crime © 3, $15: 
if this zttainted, is murder. (a) 1 * 
4 exemy within this Kingdom, yet it is felony; unleſs it be in the heat of war, and in the actual exerciſe 
der to thereof. Hal. Hiſt. P. C. 433. (6) Though outlawed of felony, or attainted in a præmunire, for the 
od by execution of the ſentence muſt be by a lawful officer, lawfully appointed; and therefore, if a perſon be 
anifeſ condemned to be hanged, and the ſheriff behead him, this is murder, and the wife may have an appeal. 
Hale's Hiſt, P. C. 433+ 
agu It a woman be quick or great with child, if ſhe take, or another Hale's Hit. 
N 0. give her, any potion to make an abortion, or, if a man ſtrike her, P. C. 433. 
ems b whereby the child within her is killed; it is not murder nor man- ba. —— 
4/45. Gs 
igen ſlaughter by the law of England, becauſe it is not in rerum natura, is clearly 
fedtcd, and it cannot be legally known whether it was killed or not; murder, 
miſde-. N though it be a great crime, and by the judicial law of Moſes, was — 
puniſhable with death. So, (c) if, after, ſuch child were born ſome opini- 
or pol alive and baptized, and after die of the ſtroke given the mother, eng ©? the 
ſon off this is not homicide. Hawk. P. C © $3: 
4 om? , E : : . . * * * 
— f But, if a man procure a woman with child to deſtroy her in- 7 Co. 9. 
a Coll art when born, and the child be born, and the woman, in purſu- 28 116. 
bn Ince of that procurement, kill the infant; this is murder in the PE 
.s wi. Wy "other, and the procurer is acceſſory to murder; and this, whe- Hawk. P.C. 
- ner the child were baptized or not. | 8 
| be ad 
d (C) What ſhall be d 
potato at ſhall be deemed Murder: And herein, 
ſhall be 
„ What ſhall be ſaid to be expreſs Murder, and of Malice 
hd prepenſe. | 
nicken, 20 g . 
e's LREIN it ems to be agreed, that any (4) formed deſign of Hank. P. C. 
| doing miſchief may be called malice; and therefore, that $0. (4) My 
id a d fuch killing oy as proceeds from premeditated hatred eee 
ed, if h 4 revenge againſt the perſon killed, but alſo in many other lice in fac 
- q ſuch as 1s accompanied with thoſe circumſtances that ſhew e ad 
, he \cart . . . 0 rate inten- 
 applic 2 you to be perverſely wicked, is adjudged to be a malice tion of doing 
_ HRepentc. = bodily 
his med 3 whereunto by law he is not authoriſed ; and the evidences of ſuch a malice, ſays 8 ma 
ems 1 1 cu cumſtances diſcovering that inward intention; as, lying in wait, menacings antecedent 
rai aly t 7 grudyes, deliberate compaſſings, and the like, which ate various, according to variety of circum- 


laces, Hale's Hiſt, P. C. 451. 


4 two perſons in cool blood meet and fight on a precedent 
n and one of them is killed, the other is guilty of murder; 
* = oO aw adjudges to be of malice, and that the party can- 
3 imſelf by alleging, that he was firſt ſtruck by the de- 
"uk or that he often declined to meet him, and was prevailed 
deu to do it by his importunity z or that it was his only intent 

to 


Roll. Rep. 
360. 
2 Bulſt. 147. 
Crump. 22. 
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1 Hawk. 
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Cr. L. 297. 
(a) By rea- 
fon of the 
countenence 
they give, 
and it being 
done by 
compact and 
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to vindicate his reputation; or that he meant not to kill, but on 

to diſarm his adverſary; for ſince he deliberately engaged in an 
act highly unlawful, in defiance. of the laws, he mult, at his pe- 
ril, abide the conſequences thereof. And not only he who kill 
but alſo his ſeconds, are guilty of murder. And ſome hold (a), that 
the ſeconds ot the deceaſed are alſo equally guilty. 


agreement. But this conſtruction is faid to be too rigid ; and that it would be hard to make a man, by 
was ready to haza'd bis own life in his quarrel, 1 Hawk. P. C. c. 31. $31, Hale's Hiſt, P. C. 453. 


Keil. 56. 
Sid. 177. 
Lev. 180. 
Oneby's 
ce, 2 Str. 
773. 2 Ld. 
Ray m. 1459 


Maſon's 
cale, Foſt. 
Coo L 132. 


Hawk. P. C. 
c. 31. § 24 


Hawk. P. C. 
c. 31. 825. 
Hale's Hiſt. 
P. Co 453 


Cromp. 22. 
b. Dalt. 

c 92. Kell, 
58. 29. 


Kelyng, the 


A man is eſteemed to fight in cool blood, when he meets in the 
morning on an appointment over night; or in the afternoon, on 
an appointment in the morning; or, as ſome ſay, if he fell ino 
other diſcourſe after the quarrel, and talked calmly upon it; or, 
if he have ſo much conſideration as to obſerve, that it is not pro- 
per or fate to fight at preſent, for ſuch and ſuch reaſons, which 
ſhew him to be maſter of his temper. 

A. and B, two brothers, were- at play together; they then 
wreſtled; afterwards cudgelled : A. gave B. a ſmart ſtroke; 7 
angry, threw away his cudgel: they fought in earneſt, and were part- 
ed. A. went away angry, threatening to tetch ſomething and ſtick B, 
He went home, took off a thin coat, and put on a thick one, 
returned with a ſword concealed under his coat, drew. on a 
diſcourſe of the quarrel, and offered to cudyel, if B. would 
keep off his hands. B. went to him, and took up the cudyel 
which 4. dropped, and gave him two blows on the ſhoulders. 
A. drew out the concealed ſword, ſaid, “ Stand off, or I'II ſtab 
« you,” thruſt at, but miſſed him. B. went back, A. ſhortened 
his ſword, leaped towards B., ſtabbed him, and killed him. This 
was adjudged murder.) | 

If A. on a quarrel with B. tell him he will not ſtrike him, but 
that he will give B. a pot of ale to ſtrike him, and thereupon 5. 
ſtrike, and 4. kill him, he is guilty of murder; for he ſhall not 
elude the juſtice of the law by ſuch a pretence to cover ii 
malice. 


In like manner, if B. challenge A., avd A. refiiſe to meet hin, 


but, in order to evade the law, tell B. that he ſhall go the ne 
day to ſuch a town about his buſineſs; and accordingly B. meet 
him the next day in the road to the ſame town, and affault him, 
whereupon they fight, and A. kill B., he ſeems guilty of murder; 
unleſs it appear by the whole circumſtances that he gave B. ſucl 
information accidentally, and not with a deſign to give him 
opportunity of fighting. 

And at this day it ſeems ſettled, that if a man aſſault another 
with malice prepenſe, and after be driven by him to the wall, al 
kill bim there in his own defence, he is guilty of murder, in e 
ſpect of his firſt intent. | 

And it hath been adjudged, that even upon a ſudden quart 


if a man be fo far provoked by any words or geſtures of another 8 
ſo as to make a pulli at him with a ſword, or to ſtrike at him we ; 
any ſuch weapon as manifeſtly endangers his life, before A 
* other's ſword is drawn, and thereupon a fight enſue, and he 4 
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made ſuch aſſault kills the other, he is guilty of murder; becauſe 
tha: by aſſaulting the other in ſuch an outrageous manner, with- 


123 


wy 5 out giving him an opportunity to defend himſelf, he ſhewed that 
Kills te intended not to fight with him, but to kill him; which vio- 
), the lit revenge is no more excuſed by ſuch a flight provocation, than 


there had been none at all. 


man, by But it is ſaid, that if he, who draws upon another in a ſudden Keil. 55. 63. 
, tha be WWW buarrel, make no paſs at him till his ſword is drawn, and then 5 = 
* fcht with him and kill him, he is guilty of manflaughter only; be- 8 28, 
in the Wczuſe that by neglecting the opportunity of killing the other,. be- 
mn, on Wie be was ou his guard, and in a condition to defend himſelf, 
11 into ich like hazard to both, he ſhewed that his intent was not ſo 
it; or, nuch to kill as to combat with the other, in compliance with 
ot pro» ¶ uoſe common notions of honour, which prevailing over reaſon, 
which Waring the time that a man is under the tranſports of a ſudden 


nion, ſo far mitigate his offence in fighting, that it ſhall not be 


y then Wiljudged to be of malice prepenle, 

ö grew And if two happen to fall out upon a ſudden, and preſently Hawk. P. c. 
re part- rec to fight, and each of them fetch a weapon, and go into the © 31. 929. 
tick B. Nied, and chere one kill the other, he is guilty of manſlaughter 

k one, May, becauſe he did it in the heat of blood. 8 
on 2 And ſuch an indulgence is ſhewn to the frailties of human na- Hawk. p. C. 
would Wire, that where two perſons, who have formerly fought on malice, . 75 930. 
cudgel e afterwards to all appearance reconciled, and fight again on a 8 
wulders. ch quarrel, it ſhall not be preſumed that they were moved by ces it ap- 
[11 ſtab Wii: ed grudge, unleſs it appear by the whole (a) circumſtances of eee 
ortened ee fact. — ei 
1. This" pietended, or counterfeit, and that the hurt done was upon the ſcore of the old malice, chen it is 

Rurder, Hale's Hitt. P. C. 452. 

im, but e Three Scotch ſoldiers were drinking together in a publick Rex v. Tay- 

upon B. bouſe; ſome itrangers, who were ſitting in the next box, uſed lor 5 Burr. 

hall notiere opprobrious epithets, and reviled the character of the 9 

ver li nation ; whereupon one of the ſoldiers ſtruck one of them 

%a rattan cane. An altercation enſued; and one of the 

ect him gers laid hold of the ſoldier who had ſtricken, and threw him 

the 030n't a ſettle, The altercation increaſed ; and when the ſoldier 

B. mech paid his reckoning, the ſtranger again ſhoved him from the 

ult 1 dom into the paſſage. Upon this, the ſoldier exclaimed, that 

murder; 


B. ſucl 
him a 


+ anothe 


wall, auch 


7, in e 


le did not mind killing an Engliſhman more than eating a meſs of 

ud.“ The ſtranger, aſſiſted by another perſon, then vio- 

ety puſhed the ſoldier out of the houſe, whereupon the ſoldier 

uy turned round, drew his ſword, and ſtabbed the ſtranger 

e heart. This was adjudged manſlaughter. 

\ quarrel aroſe between ſeveral ſoldiers, and a number of keel- Brown's 
Mi: one of the ſoldiers, to protect himſelf and his comrades ce. Leach's 


4 8 * . - Caſes, 1 * 
m the aſſaults of the mob, drew his ſword, and miſtaking a 3 


another * 
him will . 
efore tht 
d he wit 

mad 


* pathng by for one of the keelmen, ſtruck him on the head 

i his word, of which blow he died, This was adjudged 

1 - laughter. 

4. and B. ſuddenly quarrelled: upon ſome provoking language Snow's caſe, 

V Kued A. by che collar; a fight enſued; they both fell to the 4: 138. 
ground; 
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124 Murder and Homicide. 
ground; and while ſtruggling on the ground, B. received a mar. 
tal wound from a knife which A. held in his hand. This at 
was adjudged manſlaughter.] | 
Hawk. P.C. If a man be fo far provoked by a breach of promiſe, or by; 
22 I 33» treſpaſs on his lands or goods, or by any words or geſtures what. 
Loa autho. ſoever, as thereupon immediately to puſh at another with a ſword, 
rities there or ſtrike him with a dangerous weapon before his ſword is drawn, 
— and thereupon a fight enſue, and the perſon aſſaulted be ſlain, the 
aſſailant is guilty of murder, though he was driven to the wal 
when he gave the mortal wound; for by aſſaulting the other in 
ſuch abuſive manner, he ſhews that his intent was not to fight 
with him, but to kill him. But if he had made no paſs till the 
other's ſword had been drawn, or had only beaten him, in fuch 
manner as made it appear that he meant only to chaſtiſe him, he 
would have been guilty of manſlaughter only. | 
Hawk. P. C. 80, if a perſon, ſeeing two others fighting together on a private 
c. 31. 835. quarrel, whether ſudden or malicious, takes part with one af 
them, and kills the other, it is but manſlaughter. 
Hawk. P. C. 80, if two ſtrive for the wall, and one happen to kill the other, 
6. 31. 93% or a man happen to kill another, who, claiming a title to his houſe, 
attempts forcibly to enter it, &'c., or to kill one who endeavours 
unlawfully to arreſt him; or to force him from his poſſeſſion of: 
room in a publick houſe; or, if a man immediately kills one whom 
he finds in bed with his wife ; or that pulls him by the noſe; or 
fillips him in the forehead, or actually ſtrikes him; in all thele 
caſes, the party is, at moſt, only guilty of manſlaughter. _ 
So, where A. the ſon of B., and C. the ſon of D., fall out in 
oy ” w_ the field, and fight, A. is beaten, and runs home to his father al 
Ht. P. C. bloody, B. prelently takes a (a) ſtaff, runs into the fields, beiny 
453- Row- three quarters of a mile diſtant, and ſtrikes C. that he dies; tal 
155 _ is not murder in B., becauſe done in a ſudden heat and paſſion. 


cording to Croke's report, a ſmall cudgel, and according to Godbo't's, a red. © It may be fairly & 
4% lected,” faith Sir Mr. Foſter, „ from Croke's manner of ſpeaking, [and Godbolt's report. wy 
ic the accident happened by a ſing/e froke with a cudgel not likely to deſiroy, and that death did not imm 
& diately enſue. The words of Croke ate, „“ Roxwley ftruch the child with a /mall cudget, of which pro 
& he afterwards died. The ſtroke was given in heat of blo d, and not with any of the circum itznc 
which import malice, and therefore manilaughter. Obſerve that Lord Raymond (Ld. Reym. 149% 
layeth grea: ſtreſs on this cixcumitance, that 7b: Lide was 9v.th a cudgel nat likely to Jill} Fo. U 
L 295.] 


Hawk. P. C. If a perſon in cool blood, by way of revenge, deliberately ber 
13s, another in ſuch a manner that he dies of it; or, if a man, upon 


12 Co. 87. 


6 cio. ſudden provocation, execute his revenge in ſuch a manner as ſhe 
on E cruel and deliberate intent of doing a perſonal hurt, he is oy 
J On. 19 . = * din 1 0 
Hotloway's of murder; as (5), where the keeper of a park, finding 


caſe. Keil, ſtealing wood, tied him to a horſe's tail, and beat him, Where 


122, 5. C. upon the horſe ran away, and killed him. 

Cit), F : 
1 Hale's Bit. P. C. 454. S. C. cited and agreed; becauſe the correction was exceſſive, and 
act of deliberate crueity., 


PO. L. 


it was 


There being an aſfray in the ſtreet, one Stedman a foot - ſoldi 


; . : n 
* ran haſtily towards the combatants. A woman ſeeing him run! 


? oy f nd] 
that manner cried ont, © You will not murder the man, will ou 
he wom! 


thereup9 


Stedinan replied, . Vhat is that to you, you bitch?“ T 
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mor. therzupon gave him a box on the ear, and Stedman ſtruck her on 
ade breaſt with the pommel of his ſword. The woman then fled, 
ind Stedmam purſuing her ſtabbed her in the back. Holt was at 


r by alt of opinion, that this was murder, a ſingle box on the ear from 
what. 2 woman not being a ſufficient provocation to kill in this manner, after 
word, WW 3 5d given her a blow in return for the box on the ear: and it was 
aun, propoſed to have the matter found ſpecially. But it afterwards 
in, the WY :npcaring in the progreſs of the trial, that the woman ſtruck the 
e wall WW foldier in the face with an iron patten, and drew a great deal of 


her in WM blood, it was holden clearly to be no more than manſlaughter. 

o fight The ſmart of .the man's wound, and the effuſion of blood, 
__ might poſſibly keep his indignation boiling to the moment of the 
n ſuch fact. : 


Mr. Lutterel, being arreſted for a ſmall debt, prevailed on one Rex v. 


of the officers to go with him to his lodgings, while the other was Tranters 
I Str. 499. 


ſznt to fetch the attorney's bill, in order, as Lutterel pretended, This js the 
to have the debt and coſts paid. Words aroſe at the lodgings caſe as re- 
about civility money, which Lutterel refuſed to give; and he went 2 by 

a k ir John 
up ſtairs pretending to fetch money for the payment of the debt Stange; 


um, be 


private 
one af 


e other, 


s houle, BW ind coſts, leaving the officer below. He ſoon returned with a and an ex- 
eavours i brace of loaded piſtols in his boſom, which, at the importunity of e e 
ion of lis ſervant, he laid down on the table, ſaying, He did not intend to that all e 
e whom be officers, but he would not be ill-uſed. The officer, who had aged vgs 

* Of loo amt * D - 1 5 2 Cumſtances 
oſe; deen ſent for the attorney's bill, ſoon returned to his companion e — 


ill thele the lodgings; and words of anger ariſing, Lutterel ſtruck one tion, two to 
of the officers on the face with a walking- cane, and drew a little one, be 
heipleſs and 


Il out i blood. Whereupon both of them fell upon him, one ſtabbed him on kh 


ather al m nine places, he all the while on the ground begging for mercy, and ground beg- 
$, being inab/e 77 ref? them; and one of them fired one of the piſtols at him Sins for 
ies; th while on: he ground, and gave him his death's wound. This is re- (11423 in 
paſſion. Wi ported to have been holden manſlaughter by reaſon of the fir/t aſſault nine places, 
e fairly © with the cane. and then 
eport, | dba diſpatched 


vid a piſtol ; that all theſe citcumſ ances, plain indications of a deadly revenge or diabolica! fury, ſhould 
wt curwergh a flight ſtroke with a cane. But in the printed trial (6 St. Tr. 195.) theie are ſome circum- 
——— Lance ſtated, which are entirely dropped, or very ſlightly mentioned by the reporter: — 1. Mr. Lutterel had 
yew 100 aſword by his file, which, after the affray was over, was found drazon and broken. How that happened 
pot. Ct e nat a prar in evidence; for part of the affray was at a time when no witneſs was preſent, no- 
My ſpake to the whole, 2. When Lutterel laid the piſtols on the table, he declared that he brought 

=o bem cown, becauſe he would not be forced cut of bis ledgings. 3. He threatened the officers fe- 
ately ber . mes, 4. One of the officers appeared to have been wounded in the hand by a piſtol - hot, (for 
n, upon = piſtols were diſcharged in the affray,) and lightly on the wriit by ſome ſharr- pointed weapon: 
- as ſhev ap other was lightly wounded in the hand by a like weapon. 5. The evidence touching Lut- 
- 1 3 begging for mercy was not, that he was on the ground begging fir mercy ; but that on the ground 

2 1s gut bel up his hands As IT be vb begging for mercy. The Chief Juſtice directe i the jury, that if they 
ng 2 bo wired Mr, Lutterel endeavoured to reſcue himſelt, which he ſeems to think was the caſe, and very pro- 


| not imme 
which jr 


did y 7 1. * — . . S 2 * 
here bas che Cale, it would be juſtifiable homicide in the officers. However, as Mr. Lutterel gave the 
„ Ws Wm diow accompari:d with er | wing ia 
dos accompari:d with menaces to the :fficers, and the circumſtance of procuring loaded piſtols to prevent 
«t X bim frem bis ledg in gs, which it would have been their duty to have done, if the debt had not 
aal vn rad, or bail given, he declared 1'r CoVvLD BE No MORE than marſloughter, Foſt. Cr. L. 293- 
« k 
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450. 


Murder and Homicide, 


2. Where the Malice ſhall be ſaid to be implied, or by Prefuny. 
tion of Law : And herein, 


1. Where the Homicide being voluntarily committed, and without Pri 
vocation, the Law implies Malice, 


Herein it is laid down, that when one voluntarily kills another, 
without any provocation, it is murder; for the law preſumes it to 
be malicious, and that he is Y, humant generis; and therefore it 
is neceſſary for him, who happens to kill another, to ſhew ſuch x 
provocation as will taxe off the preſumption of malice. 

He that wiltully gives poifon to another, whether he had pro- 
voked him or not, is guilty of wilful murder; becauſe it is an act 
of deliberation odious in law, and preſumes malice. 

If A. comes to B., and demands a debt of him; or comes to 
ferve him with a /ubpzna ad reſpondendum, or ad teftificandum, and 
B. thereupon kills A., this is murder; for herein there is no pro- 
vocation. 

Watts came along by the ſhop of Brains, and diſtorted his 
mouth, and ſmiled at him: Brains kills him; it is murder; for 
it was no ſuch provocation as would abate the preſumption of 
malice in the party killing. 

If A. be paſling the ſtreet, and B. meeting him, there being a 
convenient diſtance between A. and the wall, take the wall of 
A., and thereupon A. kill him, this is murder. But if B. had 
juſtled A., this juſtling had been a provocation, and would have 
made it manſlaughter. And fo it would be, if 4. riding on the 


road, B. had whipped the horſe of A. out of the track, and then 


Hawk, P.C. 
C. 31. Q 33- 


Hale's Hiſt. 
2 Co 456. 


Hale's Hiſt. 


F. C. 457. 


A. had alighted, and killed B., it had been manſlaughter. 

It ſeems agreed, that no affront by bare words or geſtures, how 
ever lighting, or however falſe and malicious they may be, and 
aggravated by the moſt provoking circumſtances, will excuſe him 
from being guilty of murder, who is ſo far tranſported thereby, a 
immediately to attack the perſon who offends him, in ſuch a man- 
ner as manifeſily endangers his life. But if A. gives indecent 
language to B., and B. thereupon ſtrikes A., but not mortally, 
and then A. ſtrikes B. again, and then B. kills A., this is but 
manflaughter; for the ſecond ſtroke made a new provocation 
and fo it was but a ſudden falling out. And though B. give the 
firſt ſtroke, and, after a blow received from A., B. gives him £ 
mortal ſtroke ; this is but manſlaughter, according to the ptoretb, 
T he ſecond blow makes the affray. 

A. and B. are at ſome difference; A. bids B. take a pin out © 
the ſleeve of A., intending thereby to take occaſion to ſtrike of 
wound B., which B. doth accordingly, and then J. ſtrikes B., 
whereof he died; this was ruled murder; 1. Becauſe it was 10 
provocation, when he did it by the conſent of A. 2. Becauſe it 
appearcd to be a malicious and deliberate artifice, thereby to tale 
occaſion to kill B. ä 
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f there be chiding between huſband and wife, and the huſ- He's Hit. 
band ſtrike his wife thereupon with a peſtle, that ſhe dies preſent- P · C· 457+ 
ly, it is murder; and the chiding will not be a provocation to ex- 
tenuate it to manſlaughter, 

It is ſaid, that if a perſon happen to occaſion the death of an- Hawk. P. C. 
other unadviſedly, doing an idle wanton action, which cannot but © 3* 91. 
be attended with the manifeſt danger of ſome other, as by riding 


ſump⸗ 


t Pra- 


other vich a horſe, known to be uſed to kick, among a multitude of 
«5 it to WY p20p1cs by which he means no more than to divert himſelf, by 


fore i WY putting them into a fright; he is guilty of murder. 


ſuch a 
p 2. When done on an Officer or Miniſter of Fuſtice. 
id pro- 
an act It hath been adjudged, and hath frequently been agreed, that 9 co. 68. 
if a juſtice of peace, conſtable, watchman, c. be killed in the 400. 40. 


, : * Cromp. 25. 
execution of their offices, he, by whom any ſuch perſon is killed, J 1,6 a 


mes to 3 Inſt. 52. 


n, and guilty of murder; for herein the law implies malice; and the Savil. 67. 
„ R t be ſnecial. b =D. 14:4 lus Keil. 66. 
10 pro- ndictment need not ve peciail, but general, Ex ma itid ſua pre- Hawk. Þ.C 
vgitats interfecit & murdravit; becauſe the malice in law main- C. 31. £48. 
ted his WY tains the indictment. Hale's Hiſt. P. C. 457. 
er; for So, if (a) a private perſon be killed in endeavouring to part Keil. 66. 


tion of WW thoſe whom he ſees fighting, the perſon by whom he is killed is Hank. F. S. 


quitty of murder; and he cannot excuſe himſelf by alleging, that ( 
being 2M what he did was in a ſudden affray, in the heat of blood, and the aſſiſtant 
wall of WW twoug! the violence of paſſion. But, if ſuch perſon do not give — ain 
B. had vice for what purpoſe he comes, by commanding the parties in weti murder 
d have de king's name to keep the peace, or otherwiſe manifeſtly ſhew- as the kill- 


on the WW nz bis intention to be not to take part in the quarrel, but to ap- t the 


2 yp : A . conſtable 
nd then E veale it; he who kills him, is guilty of manſlaughter only. himſelf ; ſo 
| tle who come to the conſtable's aſſiſtance, though not ſpecially called thereunto, are under the ſame 
es, how- poteftivn, as they that are called to his aſſiſtance by name. Haie's Hitt. P. C. 463. 

bl 

be, and ? : ; R 

fe him Whoever kills a ſheriff, or any of his officers, in the lawful Hawk. P. c. 
1 m a «4 . 
ho txecution of a civil procets, as, on arreſting a perſon, a capias, &c. 3“. 985. 
| * 8 guilty of murder. 
a Nor is it any excuſe to ſuch perſon, that the proceſs was erro- Pank. P. C. 
indecent Nous / vl . . zn © 31. 856. 
N deous (5), (for it is not void by being ſo,) or that the arreſt was in (2) IF hs 

, \ At . . . 

« is bull night, or that the officer did not tell him for what cauſe he j..cefs, be 
1 meſted him, and out of what court, (which is not neceſſary when » by writ of 
10 the reverted by the party's refiſtance,) or that the officer did not ee ee, 
Shim 4 ben his warrant, which he is not bound to do at all, if he be tee in the 

n L bailif commonly known, nor without a demand, if he be a frame of it, 
pfoverys hecia! one and iflue in 


nb the ordinary 
_ 6 juſtice from a court or magiſtrate having juriſdiction in the caſe ; though there may have been 
ig regularity in ihe pr. cee ing prey ous to the iſſuing of the proceſs, yet, if the officer or other 
rohen be kill-d in the execution of it, this will be murder. And be etore if a capias ad ſatitfuciendum, 
r writ of aſhtance, or any other wr't of the like kind, ſſue oireQed to the ſheriff, and he or 
Ans officers be killed in the execution of it, it is ſuthcient, upon an indictment for this murder, to 


in out 0 
ſtrike of 
rikes B. 


* fac as, 


4s n MW 1c + . . — . 1 
OM ſe it „ehe writ and warrant, without ſheu ing the judgment or decree. So ruled by Lord Hardwicke, 
JECAUuic * 133 one Roger , at the ſummer aſſiaes in C-rnwall in the year 1735. Fot. Cr. L. 411. —— 
y to tak® „ © 9! 2 warrant from a juſtice of the peace, in a matter wherein be bath juriſdiftion, the perfon 


each warrant is under the ſpecial protection of the law; though ſuch warrant may have been 
Katd by groſs inpclition en the magiſtrate, and by talle information tone bing matters uggeſted in it. 
| Curtis's 


| 
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Curtis's caſe, Foſt. Cr. L. 145.-—An attachment iſſued out of the county court, and ſigned by the 
county clerk in his own cauſe, is legal proceſs ; and if the officer be reſiſted and killed in the execution 
of it, it will be murder. Baker's caſe, Leach's Caſes, 106.] 


Hawk. P. C. But, where the warrant, by which he aQs, gives him no au- 
6285 17. thority to arreſt the party; as (a), where a bailiff arreſts J. . 
name of the baronet, who never was knighted, by force of a warrant to arreſt 
3 J. S. knight, it is but manſlaughter. 

tiff, or de- 

fendant be interlined, or inſerted after the ſealing thereof, by the bailiff himſelf, or any other; if ſach 
bailiff be killed it is but manſlaughter. Hal. Hiſt. P. C. 457.— So, if the proceſs be executed out of 
the juriſdiction of the court, the killing of the officer is only manſlaughter. 1 Hal. Hiſt. P. C. 4. 
— Ihe conſtable of the vill of A., comes into the vill of B., to ſuppreſs ſome diſorder, and in the 
tumult the conſtable is killed in the vill of B., this is only manſlaughter, becauſe he had no authority in 
B., as conſtable. Bal. Hitt. P. C. 459. But it ſeems, that if the conſtable of the vill of A., hada 
particular precept from à juſtice of peace ditected to him by name, or by the name of the conſtable of , 
to ſuppreſs a riot in the vill of B, or to apprehend a perſon in the vill of B. for ſome miſdemeanor, and 
within the juriſdiction and conuſance of the juſtice of peace, and, in purſuance of that warrant, he goto 
arreſt the party in B., and in execution of his warrant is killed in B., this is murder; for though, in 
ſuch caſe, the conſtable was not bound to execute the warrant out of his juriſdiction z neither could heds 
it ſingly, wirtute fficii, as conſtable of A, yet he may do it as bailiff or miniſter, by virtue of the u. 
rant, and the kilung of him is murder, as well as if he had been conſtable of the hundred wherein A and 
B. lie; or theriff of the county; for a juſtice of the peace may, for a matter within his juriſdiction, 
iſſue his warrant to a private perſon as ſet vant, but then ſuch perſon muſt ſhew his warrant, or (ignity the 


contents of it, Hal, Hiſt, P. C. 459» 
Hale's Hit. And as to the point of notice, it is herein further laid down by 
P. c. 460. 


my Lord Hale, that if he be a bailiff, conſtable, or watchman, 
jurus & cons, the killing of him is murder, though the party 
does not know him to be ſuch; alſo it is not neceſſary for him to 
notify himſelf to be ſuch by expreſs words; but it ſhall be pre- 
ſumed that the offender knew him. 


Hal. HiR, But, if he be a private bailiff, either the party muſt know that he 

F. C. 461. is ſo, or there muſt be ſome ſuch notification thereof whereby the 
party may know.itz as by ſaying, I arreft you, which is of itfelt 
ſufficient notice; and it is at the peril of the party, if he kill him 
after theſe words, or words to that effect pronounced; for it is 
murder, if de uc it fail out that he were a bailiff, and had 
a warrant. 

Hal. Hiſt, A conſtable coming to appeaſe a ſudden affray in the day-time, 

F. C. 461. in the village whereof he is conſtable, it ſeems every man, 6 
Hie, is bound to take notice that he is the conſtable, becauſe be 
is to be choſen and ſworn in the lect, where all reſiants are to at 
tend; but it is not ſo in the night-time, unleſs there be ſome not- 
fication that he is the conſtable. 2 

Hal. Hift. But whether it be in the day or night, it is ſufficient notice, if ie 

P. C. 461. declare himſelf to be the conſtable, or command the peace in the 
king's name; and the like for any who come in his aſſiſtance, 0 
for a watchman, Sc., and therefore, if any of them are kill 
after ſuch notification, it is murder in them that kill him. 

Hal. Hiſt. A preſs-maſter ſeized B. for a ſoldier, and with the afſiſtanc 

a L. ak of C. laid hold on him; D. finding fault with the rudeneſs ol G 

3 zh there grew a quarrel between them, and D. killed C. By the 20 


April 1666, vice of all the judges, except very few, it was ruled, that 


at Newgate, as but manſlaughter. 
Kel. 59.137. 8 [Whe | 
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I29 
Where an officer on the impreſs ſervice, fred in the uſual mam- Rex v. 
wr at the hallyards of a boat, in order to bring her to, and hap- Philips 


pened to kill a man, this was adjudged to be only manſlaughter. Cowp. $30. 


A captain of a ſhip had a preſs-warrant, directing that no perſon Broadfoot's 
A commiſſioned officer was to be intruſted with the execution of it: ce, Fott 


J. 8. and his name to be inſerted on the back of it. The captain ap- n 
arreſt pointed his lieutenant to execute it, and ſent his boat with ſome 

of the crew to preſs, but the lieutenant ſtaid in the ſhip. The 
ir loch boat's crew ſome leagues off boarded a ſhip, and attempted to 
| out ei preſs, when one of them was killed. This was ruled to be only 
_ nan{laughter, for they did not act according to the warrant. ] | 
ality If a legal warrant be executed in an unlawful manner; as, if a Hawk, P.C. 
„bat bali be killed in breaking open a door or window to arreſt a 22 
- ** man; or, perhaps, if he arreſt one on a Sunday (a), ſince the ſtatute (a) — | 
he zo 0 Cor. 2. c. 7. by which all ſuch arreſts are made unlawful, and before the 
e he be killed 3 this is but manſlaughter. 55 . 5 
the wats So, where a peace officer about to take a man to priſon under MaryAdey's 
— 1 warrant, which turned out to be illegal, was killed in the at- 3 
zue apt by a woman whom the man kept, this was adjudged to be 


only manſlaughter.) 


m1 3. N * done by Perſons in = Execution of fome other unlawful 
: party : 
him to t ſeems agreed, that wherever a man happens to kill another keyng, 17. 


e Pre- 


in the execution of a deliberate purpoſe to commit any felony, Palt- c. 93. 


oor, 87. 


ke 15 guilty of murder; as, where a perſon, ſhooting at tame pin. 101. 


that he 
eby the 
F itfelt 


tow! with an intent to ſteal them, accidentally kills a man; this 
s murder, 


So, if 4. come to rob B. in his houſe, or upon the highway, or 3 laſt. 52. 


cill him N otherwiſe, without any precedent intention of killing him; yet, if Hal. Hitt., 
or it in the attempt, either without, or upon the reſiſtance of B., 4. * "+ 
nd had il ., this is murder. | 

So, if men come to ſteal deer in a park or foreſt, or to rob a Hal. Hit. 
ay-tume, BN v:rren of conies, and the parker, foreſter or warrener reſiſts, and P · C. 465. 
nan, © 5 «illed, this is murder, 
:auſe he And not only in ſuch caſes, where the very act of a perſon hav- Plow. 473. 
re to s ſuch a felonious intent, is the immediate cauſe of a third per- 9.Co: 52. 


Hawk. P.C. 


otl- 
ne U C. 31 I 43s 


lan's death, but alſo, where it any way occaſionally cauſes ſuch a 
msfortune, it makes him guilty of murder. And ſuch was the 
ale of the huſhand, who gave a poiſoned apple to his wife, who 
fat not enough to kill her, but innocently, and againſt the huſ- 
Rnd's will and perſuaſion, gave part of it to a child, who died 
Wreot, Such alſo was the caſe of the wife, who mixed ratiſ- 


n. ane in a potion ſent by an apothecary to her huſband, which did 
_ der kill him, but afterwards killed the apothecary, who to vindi- 
eſs 0 


a his reputation taſted it himſelf, having firſt flirred it about. 
either is it material in this caſe, that the ſtirring of the potion 
bh: make the operation of the poiſon more forcible than other- 
wein would have been; for inaſmuch as a murderous inten- 
Vol. V. K tion, 


130 Murder and Homicide, 
tion, which of itſelf perhaps, in ſtrictneſs, might juſtly be puniſhed 


with death, proves now, in the event, the cauſe of the king's loſing rot 

a ſubject, it ſhall be as ſeverely puniſhed, as if it had had the in- 559 

tended effect, the miſſing whereof is not owing to any want of ma- xl 

| lice, but of power. . 

8 Hal. Hiſt. 50, if A., by malice forethought, ſtrikes at B., and miſſing him But 7 

0 Ps C. 466. ſtrikes C., whereof he dies; though he never bore any malice to d g 

f C., yet it is murder, and the law transfers the malice to the pany but if 

4 ſlain. hy ad 
. Savil, 67. If divers perſons reſolve generally to reſiſt all oppoſers in the 
| ——cn hag commithon of any breach of the peace, and to execute it in ſuch 2 
[ Crom. 24+ manner as naturally tends to raiſe tumults and affrays; as, by 

þ 3 committing a violent diſſeian with great numbers of people, hunt- D) | 

þ Hauk. Þ.G, ing in a park, Se., and in fo doing happen to kill a man, they exel 
. c. 31. 4 46. are all guilty of murder; for they mult, at their peril, abide the 

| | event of their actions, who wiltully engage in ſuch bold diſturb- 1 

bn ances of the publick peace in open oppolition to, and defiance of M 4 

i the juſtice of the nation. * 

| | Cram. 22, Yet, Where divers rioters, having forcibly poſſeſſion of a houſe, heſs 8 

= on afterwards killed the perſon whom they had ejected, as he wa; | 

| 9 endeavouring in the night forcibly to regain the poſſeſſion, and o. 8 

. fire the houle, they were adjudged guilty of manſlaughter only, Wl 

1 notwithiſtanding they did the fact in maintenance of a deliberate 1. In 

| | injury; perhaps for this reaſon (ſays Hawkins), becauſe the per- alice 

1 ſon flain was fo much in fault himſelf, u manſ 

# Hawk. P. C. But, if in ſuch caſe, or any other quarrel, whether it were ſudden im of 


c. 31. $45. or premeditated, a juſtice of peace, conſtable or watchman, or W;re:::1;; 
even a private perſon be ſlain in endeavouring to keep the peace, g ln 9 
and ſuppreſs the affray, he who kills him is guilty of murder; for . H. g. 
taough it was not his primary intention to commit a felony, yet, MCughte: 
inaſmuch as he perſiſts in a leſs offence with ſo much obſii- Wk com: 
nacy, as to go on in it to the hazard of the lives of thoſe, who no et, by | 
otherwiſe offend him, but by doing their duty in maintenance of iſ: ther be 
the law, which therefore affords them its more immediate protec- 1 
tion, he ſeems to be in this reſpect equally criminal, as if his in- Nc. 
tention had been to commit a felony. | . 
{ al. Hit, If A. throw a ſtone with an intent to kill the poultry or cattle... 1 bd. 
P.C:475 of B., and the ſtone hit and kill a by-ſtander, it is manſlaughter, we =! 
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becauſe the act was unlawſul ; but not murder, becauſe he did it bak 
not malicioufly, or with an intent to hurt the by-ſtander. ; dleexecut 
Hal, Hitt, And though by the ſtatute 33 H. 8. c. 6. no perſon not having a th; 
P.C:475* lands, Sc. of the yearly value of 100/. per ann. may keep, or ſhoot . a 
in a gun, upon pain of forfeiting 10 J., yet, if a perſon not quali- tine: 
fied ſhoots with a gun at a bird or at crows, and by miſchance it . rely 
kills a by-ſtander, by the breaking of the gun, or ſome other acc! * 
dent that, in anotlier caſe, would have amounted only to chance but the 
medley; this will be no more than chance-medley in him; ent of 
though the ſtatute prohibit him to keep or uſe a gun, yet the {amd my per 
was but malum prohibitum, and that only under a penalty, and WS no: the 
not enhance the effect beyond its nature. ite par 
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aud not barely per infortunium, becauſe the act itſelf was unlawful. 


and gave warning, and yet a perſon be killed, this is per infortunium; 
but if he gave not convenient warning, it is manſlaughter, quza 
un adhibuit debitam diligentiam- *, 
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If a man, knowing that people are paſſing along the ſtreet, 
throws a ſtone, or ſhoots an arrow over the houſe or wall, with 
an intent to do hurt to people, and one is thereby ſlain, this is 
murder; and if it were without ſuch intent, yet it is manſlaughter, 


131 
Hal. Hiſt. 
P. C. 475. 
* This is 
upon ſuppo- 
fition, that 
the houſe do 
not ſtand 
near an 
highway or 
place of re- 
ſort, for 
then, though 
he ſhould cry out firſt, it is manſlaughter, See Hull's caſe, 1664. Kel. 40. 


But if the man were tiling an houſe, and let fall a tile knowingly, 


D) Of Manſlaughter : And herein of Manſlaughter 
exempt from Clergy by the Statute of 1 Fac. 1. c. 8. 


\ſAnflaughter, or ſimple homicide (a), is the voluntary killing Hal. Hiſt. 
M1 of another without malice expreſs or implied, and differs P. ©: 456» 
3 g p a) By man- 
tot, in ſubſtance of the fact, ſrom murder, but only differs in qaughter is 
theſe enſuing circumſtances, underſtood 
ſach killing 
u happens either on a ſudden quarrel, or in the commiſſion of any unlawful act, without any deliberate 
mention of doing miſchief, Hawk. P. C. c. 30. $1. 


1. In the degree of the offence, murder being aggravated with Hal. Hif, 
alice preſumed or implied, but manſlaughter not; and therefore f = 3 
u manſlaughter there can be no acceſſaries before. 2. In the * 
rm of the indictment, the former being always felonice ex malitid of murder, 
pecogitat? intetfecit & murdravit, the latter only felonicè interfecit. ——_ - 
þ In the point of clergy (5), murder being by the ſtatute of ter, 1 
417.8. c. 1. exempt from the benefit of clergy, but not man- originally 
wuphter. 4. In the form of the pardon of murder; for though ne e. 
common law a pardon of all felonies had pardoned murder, having the 
ſet, by the ſtatute of 13 Rich. 2. c. 1. the pardon of murder muſt 


benefit of 
tther be by the expreſs word of murder, or it muſt be a pardon ges 80 


1 a g a that none 

a jelumice interfeftio, with a ſpecial non obiante of the ſtatute of but unlearn- 

1 Rich, 2. | ed perſons, 
who leaſt 


ves the guilt of it, were put to death for this enormous crime. But now, by ſeveral ſtatutes, 23 H. 8. 
„ 1Edw. 6. c. 12., 4 & 5 P. & M. c. 4., the benefit of clergy is taken away from murderers 
uy! ma'ice prepenſe, their abettors, procurers, and counlellors, It is alſo enacted by ſtat. 25 G. 2. 
7. that the judge, before whom any perſon is found guilty of wilful murder, ſhall pronounce ſentence 
22: a'tiy after conviction, unleſs he ſecs cauſe to poſtpone it, and ſhall, in paſſing ſentence, direct him 
le executed the next day but one, (unleſs the ſame ſhall be Sunday, and then on the Monday follow- 
md that his body be delivered to the ſurgeons to be diſſected and anatomized; and that the judge 
*. dect his body to be afterwards hung in chains, but in nowiſe to be buried without diſſection. And 
Ming the ſhort, but awful, interval butween ſentence and execution, the priſoner ſhall be kept alone, 
Ululained with only bread and water. But a power allowed to the judge, upon good and {ufficient 


We, to reſpite the execution, and relax the other teſtraints of this act. 4 Bl. Comm. 2co. Foſt. 
. Ile} 


ut there is a particular kind of man{laughter from which the [This fa- 
wefit of clergy is taken away by the (c) 1 Fac. I. c. 8. Where 
f perſon ſhall ſtab or thruſt any perſon or perſons, that hath 
dot then any weapon drawn, or that hath not then firſt ſtricken 
ite party that ſhall ſo ſtah or thruſt, ſo as the perſon or perſons, 
io ſtabbed or thruſt, ſhall thereof die within the ſpace of fix 
« months 


tute was 
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occaſion. It cc months then next following; although it cannot be proved that 
_— te the fame was done of malice forethought, the offender is ouſted 
principally © of clergy, provided it ſhall not extend to him that kills ſe d. 
intended io e fendendo, or by misfortune, or in preſerving the peace, c 


put an ef. 4 chaſtiſing his child or ſervant.” 
fectual ſtop 


to outrages then frequently committed by perſons of inflammable ſpiri's and deep reſentment; who 
wearing ſhort daggers under their clothes, were too well prepared to do quick and effectual execution upon 
provocation extremely ſlight. Foſt. Cr. Law, 2 7.] (c) Ic is generaily holden, that this tatuteis but 
declarative of the common law. Bulſ. 87. Kelyng, 55. Hawk. P. C. c. 30, $5. [“ Whetheri 
& was merely a declaratory law,” faith Sir H. Foſter, © I will not take upon me to determine. But 
& certain it is, that though the words deſcriptive of the off:nce are very general, probably in terroren, 
ec yet in the conſtruttion of the ſtatute the circumſtances which at common law will ferve to juſtth, 
t excuſe, or alleviate in a charge of murder, have always had their due weight in proſecutions grounded 
% on the ſtatute.” Foſt. Cr. Law, 298. ] 


In the conſtruction of this ſtatute, the following opinions hare 
been holden : 
Jon. 240. That wherever a perſon, who happens to kill another, wi 
ants _ ſtruck by him in the quarrel before he gave the mortal wound, he 
c. 30. 46, is out of the ſtatute, though he himſelf gave the firſt blow. 
Allen 44+ That he only who actually gives the ſtroke, and not any of thoſe 
_ 542* who may be ſaid to do it by conſtruction of law, as being preſent 
3 p. C. and aiding and abetting the fact, are within the ſtature; from 
c. 39. § 7. whence it follows, that if it cannot be proved by whom the ſtrobe 
. was given, none can be found guilty within the ſtatute. But th 
indictment, though formed ſpecially upon the ſtatute, and con 
cluding contra formam flat. is yet a good indictment of man 
ſlaughter againſt them that were preſent aiding and abettingj 
and upon ſuch a ſpecial indictment of manſlaughter upon the it; 
tute, the priſoner may be convicted of ſimple manſlaughter, ar 
acquitted of manſlaughter upon the ſtatute, and the indiQtmen 
ſerves for a common manſlaughter, as well as a man upon an 1 
dictment of murder may be acquitted of murder, and convicte 
of manſlaughter. | * 
Jon. 432. That the killing of a man with a (a) hammer, or ſuch like in 
3 Ler-: 266. ſtrument, which cannot come properly under the words thrift 0 
Hawk. P. C. . 2 2 , he dil 
7. tab, is not a killing within the ſtatute. But it ſeems that the 
(a) If the charging a (6) piſtol, or throwing a pot, or other dangerous ve? 
* pon at the party, is within the equity of the words having a Wt 
were with a Pan drawn; for penal ſtatutes are conſtrued ſtrictly, and Fayout 


lord or ably, and equitably for the ſubject. 
with a pike- : 
ſtaff, it is within the ſtatute ; but if by a ſhot of a piſtol, blow with a ſword or aff, quaeres Hal. ! 
P. C. 470. (6) So, if the party flain had a cudge! in his hand, it is a weapon drawn within thus 
tute ; but this muſt be intended of ſuch a cudgel as night probably do hurt, not 4 ſmall riding 1% 
cane. Hal. Hiſt, P. C. 470. 


Hal. Rift, The indictment to ouſt the priſoner of his clergy, mult be K 
P. C. 463. cially formed purſuant to the ſtatute, viz. that he did un 
ſword, &c. ſtab the party dead; he having no weapon draw 
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nor having ſtruck firſt; otherwiſe it will be but a common m. Wniſter 
ſlaughter, and the party will have his clergy. * ud the; 

1 The indictment need not conclude contra formam ns Wl not 
al, Hiſt. ; N F 0 
P. C. 408. more than in burglary or robbery z for the ſtatute doth n klence, 
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the ofence to be felony, but ouſts the priſoner of his clergy, where 
the crime is ſo circumſtanced as the ſtatute expreſſeth. By 

But yet it doth not vitiate the inditment, though it do conclude Cro. Jac. 
& fic interfecit contra formam ftatuti, and accordingly, for the moſt _— „ 
part, to this day the indictments upon this ſtatute do conclude 463. 
cntra for mam flatuti. So, it is good with or without ſuch con- 
dulion; but it is beſt to follow the common uſage, becauſe every 
man doth not readily obſerve the reaſon of the omiſſion of that 
concluſion. 

Alſo, the uſe hath been, in caſes of this nature, to prefer two Hal. Hi. 
indictments againſt offenders in this kind, viz. one of murder, an- P: C. 468. 
other upon this ſtatute, and put the priſoner to plead to both; and 
to charge the jury firſt with the indictment of murder, and if they 
ind it not to be murder, then to charge them to inquire upon the 
other bill; becauſe, if convict upon either, the offender is ouſted 
of clergy. 

In the year 1657, at Newgate, before Glyn, who then ſat as Hal. Hiſt, 
Chief Juſtice, a man was indicted upon this ſtatute, and a ſpecial F · C. 47%» 
verdict found, that a bailiff, having a warrant to arreſt a man, 
preſſed early into his chamber, with violence, but not mentioning 
lis buſineſs. The man not knowing him to be a bailiff, or that he 
came to make an arreſt, ſnatched down a ſword that hung in his 
chamber, and ſtabbed the bailiff, whereof he preſently died. There 
vas ſome diverſity of opinion among the judges, whether this 
rere within the ſtatute ; but at length the priſoner was admitted 
to his clergy 3 for though this caſe was within the words of the 
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| the * ſtatute, and not within the particular exceptions, yet it was held, 
iter, u un this caſe was never intended in the ſtatute; for the priſoner 
dimen Gd not know but that the party came in to rob or kill him, when 
n an u i: thus violently broke into his chamber, without declaring his 
convicted | cſs. 
u Tike in Upon an outcry of thieves in the night-time, a perſon, who 5 Haley 42. 
pete Fas concealed in the cloſet, but no thief, was, in the hurry and 2 * 
; 3 wpriſe the family was under, {tabbed in the dark. This was Sir wa. 

*. boden to be an innocent miſtake, and ruled chance- medley. Jones, 429. 
ds abi, obſerves Sir M. Fofter, it might have been better ruled Fol. Cr. 
ng hd ranflaughter at common law, due circumſpection not having 9 
d 13 Xen uſed; but it was not manſlaughter within the ſtatute.] | 
„ Hal K. 
. (E) Of juſtifiable Homicide: And herein, 

As it happens in the due Execution and Advancement of pub- 

aft be {p! lick Juſtice. 
id with 


duch killing as happens in the due execution and advance- 22 Aff. 55. 
ment of publick juſtice, is deemed juſtifiable homicide; the e 
wniters of juſtice being under the ſpecial protection of the law; 2 

0 therefore, if a perſon, having actually committed a felony, 3 lag. 2:1. 
Fil not ſuffer himſelf to be arreſted, but ſtand on his own (a) 98 


ace, or tly, fo that he cannot poſſibly be apprehended alive Fita. Corons 
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192. 258. by thoſe who purſue him, whether private perſons or publick es. 
x ape cers, with or without a warrant from a magiſtrate, he may be 
We PC. lawfully ſlain by them. 


c. 28. &11. (a) But, if the priſoner makes no refiſtance, but flies, and the officer, being fearfol, 1 
the priſoner ſhould eſcape, ſtrikes him, whereof he dies, this is murder. Hale's Hiſt, P. C. 481. Fa 
here was no aſſault firit made by the priſoner, and ſo it cannot be ſe defendendo in the officer. 


Hawk. P.C. 80, if an innocent perſon be indicted of felony, where, in truth, 

c. 28. F112 no felony was committed, and will not ſuffer himſelf to be arreſted 
by the officer who has a warrant for that purpoſe ; he may lay. 
fully be killed by him, if he cannot otherwiſe be taken ; for there 
is a charge againſt him on record, to which, at his peril, he i; 
bound to anſwer. 

o Co, 68. So, if a priſoner, endeavouring to break the gaol, aſſault hi 


* — gaoler, he may law fully be killed by him in the affray. 


Hawk. P. C. 80, if thoſe who are engaged in a riot, or forcible entry, or de. 
c. 28. § 14. tainer, ſtand in their defence, and continue the force, in oppol- 
| tion to the command of a juſtice of peace, &c., or reſiſt ſuch 
Juſtice endeayouring to arreſt them, the killing of them may be 
Poph. 121. ge and ſo, perhaps, may the killing of dangerous rioters 
y any private perſon, who cannot otherwiſe ſuppreſs them, or 
defend himſelf from them; inaſmuch as every private perſon 
ſeems to be authoriſed by the law to arm himſelf for the purpotrs 
aforeſaid. 
Cromp. 20. 80, if treſpaſſers in a foreſt, chaſe, park, or warren, or any 
2 * incloſed ground, wherein deer are kept, will not render themſehes 
c. 28. &15. to the keepers, upon an hue and cry made to ſtand to the king's 
pen, but fly from, or defend themſelves againſt them; they may 
ſlain, by force of the ſtatute de malefaftoribus in parcis, aud 
3&@4W.& MN. c. 10. 
Plow. 9. b. If either of the parties fighting in a combat, allowed by law fo 
. 98. the trial of ſome ſpecial caſes, be ſlain, he who kills him is juſtified; 
— 1 and the death of the other is imputed to the juſt judgment 0 
21. God, who is preſumed to give the victory to him who fights u 
| the maintenance of truth. 
Roll. Rep, If a ſheriff, being reſiſted by one whom he attempts lawfully! 
189. arreſt in a civil action, or to retake after he has arreſted him, un 


— avoidably kill him in the affray, he may juſtify it; though he nere 


Dat. c. 98. gave back, but ſtood his ground, and attacked the party. But if 


A = perſon barely fly from the execution of (5) civil proceſs, the ſheri 


(5) Herein, cannot juſtify killing him. 

ſays my Lord Hale, the difference is between civil actions and felonies ; that if a man be in danse! 
arteſt by a capias in debt or treſpaſs, and he fly, and the bailiff kill him, it is murder; but it 3 fe d 
fly, and he cannot be otherwiſe taken, if he be killed, it is no felony; and in that caſe the officer 
killing forfeits nothing, but the perſon ſo aflaulted and killed forfeits his goods. Hale's Hiſt. P. C. 48 


Homicide may be juſtified in the due execution of public 

Juſtice ; but herein theſe rules muſt be obſerved : 
10 Co. 76. 1. That the judgment, by virtue whereof the party was put i 
10 8. death, be given by one who had juriſdiction in the cauſe; 1 
3. „ otherwiſe both judge and officer may be guilty of felony; ® 


ak. P. o. the court of Common Pleas give judgment on an appeal of deat 
4. 28. $4. | 0 
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ck e. or juſtices of peace on an indictment of high treaſon, and award 
ay be execution, which is executed. But if juſtices of peace condemn 

2 man to death on an indictment of treſpaſs, and he be executed, 
_ na they only, and not the officers, are guilty of felony; becauſe they 
1. IN 


had a juriſdiction over the offence, and therefore their proceedings 
are erroneous only, and not void. 


1 truth A man hath the liberty of Infangthief, the ſteward of the court 
rreſtel ges judgment of death againſt a priſoner againſt law; this was 
y kr. cauſe of ſeizure of the liberty, but was not murder in the judge, 
r there quia factum judicialiter licet ignoranter, 2 R. 3. 10. a. The caſe 
\ be zi of the ſteward of the liberty of the abbot of Crowland. 


The judgment mult be executed by the lawful officer; for thoſe 
ancient opinions, that any one may kill a perſon attainted of felo- 
ny, and that a man condemned in an appeal of death is to be exe- 
cuted by the relations of the deceaſed, are now obſolete; and at 
this day, even the judge who condemns a man, cannot execute his 
own ſentence z neither can the proper officer do it, but by a law- 


wult his 


5 Or de. 
Oppol!- 
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Hal. Hit. 
P. G 454» 


Hawk. P. C. 
c. 28. 87 
8, 9. 975 
Hal. Hiſt. 
P. . 4355 


who ſul command, without being guilty of felony. | | 

_— The execution muſt purſue the judgment; therefore, if the ſheriff only p. C. 

brug behcad a man, where beheading is no part of the ſentence, it is the 14 > av 
perlen general opinion that he is guilty of felony, P. C. 433. 


Murpotrs 


, As it happens in the Defence of a Man's Perſon, Houſe, or 
Goods. 


It is clear, that the killing of a perſon in the defence of a man's 
prion, houſe, or goods, is juſtifiable in the following inſtances : 
A, where a man kills one who aſſaults him in the highway to rob 
or murder“ him; or the owner of a houſe, or any of his ſervants, 
ir lodgers, Sc. kills one who attempts to burn it, or to commit in 
t murder, robbery, or other felony; or a woman kills one who 
ttempts to raviſh her; or a (a) ſervant coming ſuddenly and find- 
ng his maſter robbed and flain, falls upon the murderer immedi- 
ately, and kills him; for he does it in the height of his ſurpriſe, 
ad under juſt apprehenſions of the like attempt upon himſelf. 
but in other circumſtances he could not have juſtified the killing 
ab luch an one, but ought to have apprehended him. 
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ns | But a man cannot juſtify the killing another in defence of his 


"vue or goods, or even of his perſon, for a bare private treſpaſs; 
ad therefore he who kills another, who claiming title to his houſe 
empts to enter it by force, and ſhoots at it, or that breaks open 
is Windows in order to arreſt him, or that perſiſts in breaking his 


4 public 


tt 
— ſo ages, after he is forbidden, is guilty of manſlaughter ; and he, 
1 2 ; 1 in his own detence kills another that aſſaults him in his houſe 
of deat Ute Cay-time, and plainly appears to intend to beat him only, is 
0 K 4 guilty 


S. P. Becauſe an act of deliberate crueity, 


Hawk. P.C. 
e. 33, Q 21. 
and ſeveral 
authorities 
there cited. 
Hal. Hiſt. 
P. G 484. 
(a) So, of a 
huſband in 
defence of 
his wife, a 
child of his 
parent, & 

e converſs ; 
for the at 
of the aſ- 
ſiſtant ſhall 


de the ſame conſtruction, in ſuch caſes, as the act of the party aſſiſted ſhould have had, if it had been 
Hal. Hiſt, P. C. 484. —* By 24 H. 8. c. 5. it is no torteicure for killing a man 


Hawk. P. C. 
C. 28. 22. 
Hal. 5 

P. Co 485. 
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guilty of homicide /e defendendo, for which he forfeits his goods, 
but is pardoned of courſe ; yet it ſeems, that a private perſon, and 
2 forticri, an officer of juſtice, who happens unavoidably to kill 
another in endeavouring to defend himſelf from, or ſuppreſs dan- 
gerous rioters, may juſtify the fact, inaſmuch as he only does his 
duty, in aid of the publick juſtice. 

If a man be dangerouſly aſſaulted by another, as with a drawn 
ſword, &c. without any previous affray, though in a town, or other 
place where help may be expected, and uſe the ſame caution to 
avoid fighting as would make the killing the aſſailant homicide /; 
defendendo only, if there had been a previous affray, and then un- 
avoidably kill the aſſailant, it ſeems reaſonable that he may 
Juſtify it. | 

It ſeems alſo, that in ſome ſpecial caſes, a man may juſtify 
even killing an innocent perſon ; as, where in a ſhipwreck two 

erſons get upon the ſame plank, which will not ſupport them 
oth, and one thruſts the other off. 
Cro. Car. So, if a man be awakened in the night with an alarm that thieves 
_—_ are in his houſe, and ſearching for them in the dark, with this 
Vide — ſword drawn, happen to kill a perſon lying hid in part of the houlc, 
who in truth had no ill deſign, and was brought thither by 2 ſet- 
vant in order to aſſiſt in cleaning the houſe; it ſeems, he may 
juſtify the fact, inaſmuch as it hath not the appearance ot a 
fault, 
Hawk.P,C. But a man ſhall never juſtify himſelf under a neceſſity which 
c. 28. y2- he brought upon himſelf by his own fault; and therefore, if riots 
ers, wrongfully detaining a houſe by force, kill the party ejected, 
or any of his aſſiſtants who attack it from without, and endeavour 
to burn it, they are guilty of manſlaughter. 
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Hawk. P. C. 
c. 28. 


Dalt. C. 98 . 


Vailor's [The priſoner was indicted for the murder of his brother, and 
caſe, Foit, the caſe upon evidence appeared to be, that the priſoner on the 
: 3 


2738. Night the fact was committed came home drunk. His father ot 
dered him to go to bed, which he refuſed to do; whereupon 
ſcuffle happened betwixt the father and ſon. The deceaſed, who 
was then in bed, hearing the diſturbance got up, and fell upon the 
priſoner, threw him down, and beat him upon the ground, and 
there kept him down, ſo that he could not eſcape, nor avoid the 
blows; and as they were ſo ſtriving together, the priſoner gare 
the deceaſed a wound with a penknife, of which wound he died 

Holt,Tracy, The Judges preſent doubted, whether this were manſlaughter or /4 

and Bury. defendendo, and a ſpecial verdict was found to the effect here ie 
forth. At a conference of all the judges of England, it was una 
nimouſly holden to be manſlaughter z for there did not appear © 
be any inevitable neceſſity ſo as to excuſe the killing in this manner. 


Hawk.P.C. It ſeems a reaſonable opinion, and countenanced by the ol 
* books, that a ſact amounting to able homicide, being ſpecia 
9 — my ly (a) pleaded, and proved to the court on an indictment or appea 


Lord Hale of murder, the party ſhall be diſmiſſed without being arraign 


ſys, it's ed, &c. But it is certain, that a fact amounting to excuſable be 
generally to 


bc obſerved, micide cannot be ſo pleaded; but the party mull plead not * 
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and give the ſpecial matter in evidence: alſo, it is certain, that that in caſe 
where a fact amounting to juſtifiable homicide is found by a jury, 3 329 in- 
the party is to be diſmiſſed, without being obliged to purchaſe a or charge of 
pardon, Ee. — the 

riioner 


exnno! plead any thing by way of juſtification, as, that he did it in his own defence, or per infortunixm, 
but mutt plead not guilty z and, upon his trial, the ſpecial matter is to be found by the jury, and there · 
aon the court gives judgment. Hal, Hiſt, P. C. 478, 


F) Of excuſable Homicide : And herein, 
i. Of Homicide per Infortunium, or Chance-medley. 


Xcuſable or involuntary homicide is of two kinds, iſt, When Hal. Hit, 
it is purely involuntary and caſual; as the killing of a man F. C. 474» 
er infertuuium. 2dly, When it is partly involuntary, and partly 

roluntary, but occaſioned by a neceſſity which the law allows, 

which is commonly called homicide ex neceſſitate; as killing a man 

in his own defence. 

Homicide per infortunium is where a man is doing a lawful Hal. Hit. 
it, and without intention of bodily harm to any perſon, and by F. C. 47% 
that act, death of another enſues; as, if a man be ſhooting at 
butts or pricks, and by caſualty his hand ſhakes, and the arrow kills 
a by-ſtander. 

And though the killing of another per infortunium be not in Hal. Hit, 
ruth felony, nor ſubject the party to a capital puniſhment ; and F. © 47% 
wterctore, in ſuch caſes the verdict uſually conclude quod interfecit 
per infortunium & non per feloniam ; yet the party forfeits his 
goods; and though he ought to have, quaſi de jure, a pardon of 
courſe, upon the certificate of the conviction, yet he is not to be 
vcharged out of priſon, but bailed to the next term, or ſeſſions, 
to ſue out his pardon of courſe ; for though it was not his crime, 
but his misfortune, yet, becauſe the king hath loſt a ſubject, 
ad that men may be the more careful, he forfeits his goods; 

- 1 preſently abſolutely diſcharged of his impriſonment, 

ut dailed. 

Alſo, it is agreed, that no one can excuſe the killing of another, Hawk. p. c. 
i ſetting forth in a ſpecial plea, that he did it by miſadventure, © 29: $24- 
ir /? defendend», but that he muſt plead not guilty, and give the ſpe- 
cal matter in evidence. 

As, where, without any intent of doing hurt, a perſon chances Hal. Hig. 
o kill another by the head of a hatchet flying off at work; this P. C. 472- 
King proved in evidence, the party is guilty of homictde per in- 

jmunum only, 

do, where a perſon happens to kill another by a piece of timber Hat. Hit. 
ing cown from a houſe ſtanding out of any road, after loud F. ©: 473- 
"ing to all perfons to ſtand clear; or by a gun diſcharged at 
Wid-fowl or by an unlucky fall or kick at wreſtling or football, 
" otter ſuch like ſports; or in fighting at barriers; or tilting by 
* king's command; or by moderate correction of a child, ſcho- 
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there ſeems 
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lar, or ſervant. But, if the correction be immoderate, the of. ſon 

fence will be manſlaughter at leaſt; and if the inſtrument be ano 
ſuch as apparently endangers life, as, an icon bar, Wc, it will be the: 

murder, if he 
Hawk. P. C. 80, if a man whip a horſe on which another is riding, where. buy 
c. 29 upon he ſprings out and runs over a child, and kills him, the 32 
rider is guilty of homicide per infortunium, the other of man- R 
ſlaughter. . 
Hal. Hiſt, But, regularly, if the act, wuich occaſions the death of a man, fu 
. be a treſpaſs, or cannot but be attended with the manifeſt danger WI bot 
P. C. c. 29. Of hurt to the perſon of ſome man, or be of ſuch a nature, that hs 
{The pri- it cannot be uſed without manifeſt hazard of life, and there were WM betu 
. no deliberate intent of miſchief, the killing is eſteemed man- poin. 
chaiſe, ang ſlaughter; as, if 2 man kill another by ſhooting at deer in a thin 1;-; 
before he perſon's park; or by {linging down a piece of timber into a com- eren 
r_ mon ſtreet or highway, though in work, and after warning to T] 
his piſtols, ſtand clear; or by throwing ſtones at another wantonly at play; place 
which by or by tilting without the king's command; or by parrying with terre. 
* naked ſwords covered with buttons at the points, or with ſwords other 
woman. in the ſcabbards. and 
King, C. J. ruled it to be manſlaughter. Rex v. Burton, 1 Str. 481.] they 
Hawk. P. C. But, if a man in the execution of a deliberate purpoſe to com- I 
Haig. mit a felony, or to do a perſonal hurt to another, or to do any un- _ 
P. C. 475: lawful act, which cannot but manifeſtly be attended with danger 5 
bol great perſonal hurt to ſome other, happen to kill another, f 
though it be not intended againſt any one in particular, he ib 1 N 
guilty of murder; as, where a man kills another by malicioull _ 

beating or wounding him; or by ſhooting at tame fowl, with an : 

intent to ſteal them; or by knowingly and deliberately diſcharging 825 
a gun; or throwing a great ſtone or piece of timber; or riding 46 
with a horſe, uſed to ſtrike, among a multitude, though he do it} 3 
only with an intent to divert himſelf by frighting them; or by en- rn 

gaging in a riot; or robbing in a park, Oc. | "ay 
[By ſtat. 10 Geo. 2. c. 31. if any waterman between Gravyend 4 b 
and Windſor receives into his boat or barge a greater number o |. ; 
perſons than the act allows, and any paſſenger ſhall then be 
drowned, ſuch waterman is guilty (not of manſlaughter, but) or . | 

felony, and ſhall be tranſported as a felon. ] 44 3 

Foſt. Cr, A man at the diverſion of cock-throwing at Shrovetide miſſed s ! 
Law, 261. his aim, and a child looking on received a blow from the tat, c 2 
which he ſoon died; this was ruled manſlaughter. {i 
2. Of Homicide /e Defendendo. = 
Mani!; 


Hawk.P.C.. Homicide (a) ſe defendendo is where one is forced to fight on 
G) In 8053 ſudden affray, retreats as far as he can without endangering 58 
micide : OWN life, and then, and not before, in order to ſave his lite, orf 
drfendendo to defend his perſon from a battery, (eſpecially if the aſſault were 


* * . of 
in his own houſe) gives the other a mortal wound. It is * 
on 
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fome not to be material who ſtruck firſt. But, if a man attack 
mother upon malice, in ſuch a manner as endangers his life, and 
then fly to the wall, and kill him, he is guilty of murder. 


if he be merely paſſive, this will make it only a killing p-r inforturim ;-and though it be not felony, not 
being accompanied with a felonious intent, yet it ſubjecta the party to a forfeiture of his goods and 
chattels. Hal. Hiſt. P. C. 478, &c. 


Regularly, it is neceſſary that the perſon, who kills another in 
his own defence, fly as far as he may to avoid the violence of the 
zſſault, before he turn upon his aſſailant; for though, in caſes of 
koltiliry between two nations, it is a reproach and piece of cow- 
ardice to fly from an enemy, yet in caſes of affaults and affrays 
between ſubjects under the ſame law, the law owns not any ſuch 


139 


ſome act 
to be done 
by the party 
killing ; for 


Hal. Hiſt, 
P. C. 481. 


point of honour; becauſe the king and his laws are to be the uin- 


dices injuriarum ; and private perſons are not truſted to take capital 
revenge one of another, 

There is malice between A. and B., they appoint a time and 
place to fight, and meet accordingly, A. gives the firſt onſet, B. 
retreats as far as he can with ſafety, and then kills A., who had 
otherwiſe killed him; this is murder; for they met by compact 
and deſign, and therefore neither ſhall have the advantage of what 
they themſelves created, 

There is malice between 4. and B., they meet caſually, A. 
oMauits B. and drives him to the wall, B. in his own defence kills 
4.; this is /e defendendo, and ſhall not be heightened by the former 
malice into murder; for it was not a killing upon the account of 
the former malice, but upon a neceſſity impoſed upon him by the 
mult of A. 

In Fleet-/lreet A. and B. were walking together, B. gave ſome 
provoking lat, guage to A., A. thereupon gave B. a box on the 
tat, they cloſed, B. was thrown down and his arm broken, he 
runs to his brother's houſe preſently, which was hard by, C. his 
brother, taking the alarm, came out with his ſword drawn and 
made towards 4. who retreated ten or twelve yards, C. purſued 
lim, A. drew his ſword and made a paſs at C. and killed him; 
4. being indicted at Newgate ſeſſions for murder, the court di- 
rvcd the jury upon the trial to find this manſlaughter, not mur- 
ker; becauſe upon a ſudden falling- out; not ſe defendendo, partly 
cauſe 4, made the firſt breach of the peace, by ſtriking B. and 
patly becauſe, unleſs he had fled as far as might be, it could not, 
of way of interpretation, be ſaid to be in his own defence; and 
appeared plainly upon the evidence, that he might have retreated 
wo: danger; and his ſtepping back was rather to have an op- 
Munty to draw his ſword, and with more advantage to come 
en C. than to avoid him. And accordingly at laſt it was found 
tanlaughter, 1671, at Newgate. | 


Hal. Hiſt .* 
P. C. 479» 


Hal. Hiſt, 
P. C. 483. 
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Nonſutt. 


(A) Of the Nature thereof, and how it differs fro 


a Retraxit, | 
(B) Who may be Nonſuit. 
(d) In what Actions there may be a Nonſuit. 
(D) At what Time a Nonſuit may be. 


(E) How far the Nonſuit of one ſhall be the Nonfuit 
of another. 


(F) How far a Nonſuit for Part of the Thing in| 


Demand ſhall be a Nonſuit for the Whole. 


(G) Of the Effect of a Nonſuit : And herein of its] 


being a peremptory Bar. 


(A) Of the Nature thereof, and how it differs from| 


a Retraxit. 


139+ as 
2 Lil. Reg. 


co. Lit. 8 a plaintiff is demanded and doth not appear, he 1s] 
ſaid to be nonſuit. And this uſually happens, where upon 
230. the trial, and when the jury are ready to give their verdict, the 


(a) For the plaintiff diſcovers ſome error or defect in the proceedings, or i 
orm of the 


entry, vide 


2 Leon. 177 


Falk. 4:6 % non proſecutus ef} breve ſuum; upon which the defendant reco- 
= & #5” vers his colts againſt him, But this ariſing from ſome ſuppoſcd f 


05 That neglect or overſight, the plaintiff, except in ſome particular caſes, 
plaintiff is is not (65) barred from commencing a new action. 


nonſuit, if he will again proceed in the ſame cauſe, he muſt put in a new declaration; for by bis being 


nonſuit, it ſhall be intended that he had no ſuch cauſe of ſuit as he declared in, and ſo that Reed ö 
But a aonſuit by miſtake may be ſet 402% 


is void, and he hath no day in court. 1 Lil. Reg. 231. . 
and a diftringa; de novo awarded, for which wide Cro. Car. 203. Croe Jac. 669. Godb. 328. Rayi- 3 


73. 2 Salk. 455.— A motion to ſet aſide a nonſuit occaſioned by the judge's miſtaking the 14 N 
Nonſuit diſcharged, being entered on niff prius without babeas cf 


Ca. Law and Eq. 315. habeas cpu 
Sid. 164. * A plaintiff ſometimes ſubmits to be nonſuited, where the opinion of the judge 1538 

him, the judge giving him leave to move the court to ſet the nonſuit aſide, without —_— , 
judge does not give ſuch leave, but directs a nonſuit, the plaintiff, if he conceives the judge mil t 
the law, may move to ſet the nonfait alide ; and if che court is of opinion the judge was miſtazen; 


unable to prove a material point, for want of neceſſary witneſs, 
Cro. Jac. c. and thereupon being demanded, (as he mult be) his default 
*. is recorded by the ſecondary. And the (a) entry is in miſerictrdid 
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te fame aßde, and generally without coſts: In ſome particular caſes, however, there may be reaſons 
({.Fcient to induce the court to refuſe to ſet afide the norſuit, unleſs the plaintiff will pay coſts. If 
there are ſeveral defendants, and all found guilty, plaintiff may enter a noli proſequi againſt any one; 
erefore, if in trover againſt a defendant executor, and other defendants not executors, there is a verdict 
1 4inkt theſe, and the executors found not guilty, judgment ſhall not be arretted, for plaintiff may enter 
rei as to him, Dale v. Eyre, T. 24 & 25 Geo. 2. 1 Will, 306. 


Aretraxit is, when the plaintiff is preſent in court (as regularly he Co. Lit. 
erer by intendment of law, till a day be given over, unleſs it be 239+ % 
when a verdict is given, and then he is but demandable); and this is 
either privative, when the entry 1s quod /o/emmiter exactus non venit, 
from d a ſea ſua in contemptum curie ſe retraxit, &c. or poſitive, when (a) 8 Co.5$. 

* : 5 . . ” . % n 8. P. 
| the entry is quod fatetur ſe, ſeu cognoſcit ſe ulterius nolli proſequi, Kc. paz 2 
|: is called a retraxit, becauſe that is the effectual word uſed in 2 rule. 
the entry, and is (a) a bar to all actions of the like or inferior 4 Med, 87. 
nature. 5 
A retraxit is always of the part of the plaintiff or demandant, 9 Co. 58. 


aud cannot be, unleſs the plaintiff or demandant be in court in ING 
1 ro. 
nfl it proper perion f Jac. 217. 
ONu $.C, Co Lit, 148. b. S. P. ——* Sed gu. If plaintiff's counſel, with conſent of the attorney, may not 
dalent to a retraxit, though the plaintiff is not preſent in court? A juror is thus frequently withdrawn, 
when thoſe concerned for the plaintiff cleariy fee it is for his benefit. 


ng in 
lt is held, that a retraxit cannot be entered (5) before the plain- Dall. 28. 


if hath declared, and if entered before, it hath but the effect of 3, Leon. 19. 


fit : > ( Whether 
, OL US} nontuit. a retraxit may be entered after a general verdict. Cro. Eliz. 465. dubitatur. 


Debt was brought upon a bond againſt A., wherein A. and B. (e) jon. 451. 
vere jointly and ſeverally bound, and after plea pleaded the plain- 5. C. and 
ih a . . . . Judgment 
ut entered a retraxit, and in an action after brought againſt B. given for the 
won the ſame bond, whether this ſhould be a bar, between (c) plaintiff, 
8 from Denus and Paine, Cro. Fac. $51. dubitatur & adjornatur. It was — = 
lad, that a retraxit was in nature of a releaſe, and a releaſe to one jc, March, 
eint obligor diſcharged the other; but on the other ſide it was 95. S. C. 


laid to be a bar only by way of eſtoppel between the parties, iar, 


ary, he 18 4, but varies in 
* whereof no other ſhould take advantage. the ſtating 


"; for by this report, debt was brought both againſt A. and B., and the plaintiff entered a retraxit againſt 
A. and whether this was a diſcharge of B. is made the queſtions Y;d: Cro. Eliz. 762. * None but 


ſict, the 


gs, or 15 e ceſendunt can demard the plaintiff, If neither plaintiff nor defendant appear after cauſe called, and 

witneſs, WJ n bern, the only way is to diſcharge the jury. Arnold v. Johnſton, Str. 267. Smith v Wpbiſtler, 

1 ce temp. Hard. 305. S. P. If a cauſe is tried by proviſo, there muſt be a rule given in the office, 

8 default | fat nift prius per pro viſo fi queron; fecerit dæfultam; and if there is not, and plaintiff is nonſuited, the non- 

ſericordid . A hail be ſet aſide. Dodſon v. Taylor, Str. 1055. [ Proude v. Wülimote, 1 Parnard, B. R. 18. acc. 
"F 


is ſufficient if the defendant obtain this rule any time before the trial. King v. Pippet, 1 Term 
big. J—If ir appears on the record, that no iſſue is joined, the jury muſt be diſmiſſed. Heath 
„Walker, Str. 1117. Py ttat. 14 Geo. 2. c. 17. If plaintiff neglects to bring the iſſue to trial accord - 
b do the Courle of the court, the court, on motion, on notice, ſhall give judgment as in caſe of a nonſuit, 
niels they allow farther time, and defendant ſhall have coſts as in caſe of a nonſuit. —But if in action againſt 
wo on a joint · promĩſe, there is judgment againſt one by default; and on plaintiff 's neglecting to bring iiſue 


ant reco- N 
ſuppoſed 


lar caſes, 


lep. 


by bis being Bret by the other on to trial, rule is obtained for judgment as in caſe of a nonſuit, yet coſts cannot be 
t declaration ares ; for plaintiff could not have been nonſuited on a trial. Weller y. Goytou, 1 Bur. 358. A 
be ſet ”w | —_ it ſt privs muſt he recorded by the judge of niſi prius, and cannot afterwards be recorded in bank. 
, Raym- 35. vuener v. Davis, 1 Wilf. 301. {f defendant has obtained a rule for coſts for not proceeding to trial, 
ng the 14 | cannot afterwards move for judgment as in caſe of nonſuit, Barnes, 131. 314+ 316, [| Yet, where 
beas ef ; a e Plaintiff does not countermand notice of trial, but withdraws the record after the cauſe is called on, 
dge * * 2 will make it a condition for diſcharging a rule for judgment as in caſe of a nonſuit, (on a per- 
h_ g , | 1 uncertaking to try, that he ſhall pay the defendant the coits incurred by omitting ta try. ſor- 
miſt _ * v. Shatpe, 2 H, Bl, 280 Nes pres, tor want of declarztion demanded in the country, ſhall be 
uſtaken * 7 ſet 
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142 Nonſuit, 


ſet aſide. Barnes, 311.— If a judge of aſſize directs nonſuit erroneouſly, there is no remedy, 
Barnes, 311.——{ It is now ſettled, that ſuch nonſuit may be ſet aſide, Lady Windſor's caſe, 4 Burr, 
2984. ]—— lf plaintiff dies after nonſuit, and before day in bank, it is not helped by the ſtatute, but is 
error. Barnes, 312. Rule to declare in C. B. muſt be in the office where plaintiff's attorney practiſes, 
Barnes, 312. On motion for judgment, as in caſe of a nonſuit, there is a rule for the plaintiff to ente 
iſſue; if he does not, defendant may have non pref. if he enters it, the roll muſt be produced, and defend. 
ant may move for a nonſuit ; if the court admit cauſe, why the nonſuit ſhould not, &c. they appoint day for 
trial; on ſuch motion, there muſt be an affidavit that the cauſe is not tried, Barnes, 313. 316. ick. 
neſs of plaintiff — marriage of feme plaintiff - that the bankrupt did not attend aſſignees, plaintiFs—tha 
material witneſſes were ill—or that the record was offered to be entered, though a little out of time, 
Barnes, 313, 314, 315, 316. 464. —— the infolvency of the defendant ſince the action brought, Bailey 
v. Wiikinſon, Dougl. 671. or, that the cauſe was carried down and made a remanet, Mewburn v. 

ley, 3 Term Rep. 1. are ſufficient cauſes to prevent judgment as in caſe of a nonfuit. Indeed, the court 
of Common Pleas have lately holden, that in all caſes where an application is made for the firſt time for 
judgment as in caſe of a nonſuit, it is a ſufficient anſwer to it, to undertake peremptorily to try, without 
alleging any reaſon for not having before tried the cauſe; and that whatever might have been formerly 
the practice, in future, it ſhould be underſtood, that the firſt motion for judgment as in caſe of a non- 
ſuit, is only a mode of obtaining a peremptory undertaking to try. Mallet v. Hilton, 2 H. Bl. 119.— 
It ſeems now by the practice of the courts both of B. R. and C. P., that the judgment as in caſe of a 
nonſuit cannot be moved for till the third term after that in which iſſue is joined. Hall v. 
Buchanan, 2 Term Rep. 734. Da Coſta v. Ledſtone, 2 H. Bl. 558. Replevins and actiont 
gui tam ate within the ſtatute. Barnes, 315. 317. A replevin is not; for in replevin both parties 
are actors, and the defendant may carry down the record by proviſo. Jones v. Concannon, 3 Term Rey, 
661. Shortridge v. Hiern, 5 Term Rep. 400. Judgment as in caſe of a nonſuit may be given ina 
traverſe of a return to a mandamus. Rex v. Mayor, &c. of Stafford, 4 Term Rep. 689. ]J=——if 
plaintiff was ready, but the cauſe did not come on becauſe the view was not returned by fix jurors, judg- 
ment ſhall not be ſigned. Barnes, 498. —— If defendant has obtained a rule for judgment 3%, the court 
will not give plaintiff leave to amend his declaration by ſtriking out allegation, but judgment ſhall be ab- 
ſolute. Barnes, 318.—— judgment as in caſe of a nonſuit, may be moved for without terms notice, 
though no proceedings in a year, Barnes, 308.— In replevin, if plaintiff does not appear at the tria, 
but defendant brings down record, nonſuit ſhall be entered, and not verdict for defendant ; if it is, it (hal 
be ſo amended at defendant's coſt. Barnes, 458. [Where a plaintiff has once proceeded to trial, judg- 
ment as in caſe of a nonſuit cannot be entered for not proceeding to a new trial, Porzelius v. Maddocks, 
1 H. Bl. 101. ] 


(B) Who may be Nonſuit. 


Bro. Non- JT is every where agreed that the king, being in ſuppoſition of 
_ law always preſent in court, cannot be nonſuit in any informa- 
O. Lite 


d. tion or action wherein he himſelf is the ſole plaintiff. But it is 


139. s . > end 4 n 
Roll. Abr. held, that any informer qi tam, or plaintiff in a popular action, 
131. *But may be nonſuit, and thereby wholly * determine the ſuit, as well 


gg in reſpect of the king as of himſelf, 

mean a nonſuit on the merits, and if ſuch plaintiff, by colluſion with the defendant, does not chooſe to 
proceed, whether the king may not proceed for his ſhare of the penalty In a gui tam action, Judge 
ment as in Caſe of a nonſuit may be entered on a rule to ſhew cauſe. Watſon v. Johnſon, P. 25 G. 2. 


1 Will. 325. 


39 Aff. pl. 1. If an infant bring an aſlize by guardian, although that the in- 
2 Roll. Abr. fant diſavow the ſuit in proper perſon, yet no nonſuit ſhall be 
130. 8. awarded. 

6 Mod. 181. Where an executor need not name himſelf executor, he ſhall 
pay coſts upon a nonſuit, and the naming himſelf executor {hal 
not exempt him from it, 

20H,6.44 If an attorney of Common Pleas is ſued in an action there, he 

b. Bol ſhall not be demanded, becauſe he is ſuppoſed always preſent aid 

es ing the court. | 


Af 


On 
Actor 
vet, N 
ant, 
origin: 

do, 
fare fe 
he can 


90, 


But 
tenſui 
80, 
ꝛontul 

If te 
don, t] 
tuute 
be def 


remedy, 

4 Burr, 
e, but is 
I aQiſes, 
F to enter 


defend. 


v. ö 
the court 
time for 
„ without 

formerly 
of a non- 
|, 119. 

Caſe of a 

Hall v. 
d actions 
th parties 
"erm Rep. 
given ina 
. — 
ors, judge 


, the court | 


hall be ab- 
n's notice, 
t the trial, 

is, it ſhall 
rial, judg- 


Maddocks, | 


ſition of 
nforma- 
But it 15 


r action, 
, as well 


ot chooſe to 
tion, Judge 
p. 25 C. 3 


t the in- 


ſnall be 


he ſhall 
ator ſhall 


there, he 
ſent aids 


Noncuit; 143 


(C) In what Actions there may be a Nonſuit. 


Perſon may be nonſuit in a writ of error. 2 Roll, 
Bo ; r. 130. 
A perſon may be nonſuit in a writ of falſe judgment. Sid. 255. 
| S.P 


20 H. 6. 18. b. 2 Roll. Abr. 130. S. C. 


One cannot be nonſuit in any action in which he is not an 22 E. 4. 10. 
actor or demandant; and though he afterwards become an actor, 
ret, not being originally ſo, he cannot be nonſuit as an avow- 
nt, So, of garniſhees who become actors, but were not ſo 

originally, : 

do, if a perſon outlawed hath a charter of pardon, and ſues a 2 Roll. 

lire facias againſt the party, though hereby he is an actor, yet Abr. 130. 
he cannot be nonſuit. | 

So, it a man traverſe an office he cannot be nonſuit, although 2 Roll. 


te is ator, for he hath no origi l l ing. Abr. 130. 
3 actor, original pending againſt the king Deo ras 
pl. 47. this is made a guære. 


But in a petition of right againſt the king the plaintiff may be 11H. 4. 52. 


tonluit. 2 Roll. 
. ; L 8 Abr. 130. 
50, in an gudita querela to avoid a ſtatute, the plaintiff may be 47 E. 3. f. b. 


uuntuit, for he is plaintiff in this action. 
It to two uiii returned on a ſcire facias on a charter of par- 45 E. 3. 16. 

wn, the plaintiff does not appear, he ſhall be nonſuit ; for the 

tute ordains, that upon his appearing he ought to count againſt 

be defendant. 


(D) At what Time a Nonſuit may be. 


the common law, upon every continuance, or day given over Co. Lit. 


AT 


ü beſore judgment, the plaintiff was demandable, and upon 3 
uw non- appearance might have been nonſuit. common 


law if he did not like the damages given by the jury, he might be nonſuit. 5 Mod. 208, 


but now by the 2 H. 4. c. 7. it is enacted in the words follow- 

©: * Whereas, upon verdict found before any juſtice in aſſiſe 
of novel diſſciſin, mort d'ancęſtor, or any other action whatſoever, 
le parties before this time have been adjourned upon difficulty 
n law, upon the matter ſo found; it is ordained and eſta- 
* liſhed, that if the verdict paſs againſt the plaintiff, that the 
"Paintiff ſhall not be nonſuited.” 


* notwithſtanding this ſtatute it hath been held, that the co. Lit.: 39. 
if may be nonſuited after a ſpecial verdict, or after a de- 2 1 
- and (a) arzument thereupon. 131-2. ; 
- n. 28. & vide 


"I" vide a Hawk. P. C. c. 23. 895. (a) In debt upon an obligation, upon demurrer, the 
used, the opinion of the court was againſt the plaintiff, and rule given, that judgment ſhouid 
the defendant ; and the plaintiff prayed that he miglit be nonſuited; and becauſe he had 


I ; and argued by his counſel, and had prayed judgment, he could not be nonſuited 
. 10. Jac, 35. 


x Mereqd tor 


kame term 
Ve term 


1 . 3 
E there be judgment to account, and auditors aſſigned, and 2 Roll Abr. 


Ateupor e os 2 : Mo 7 
bon a ca, od computandum,the plaintiff cannot be nonſuited 2 
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144 Nonſuit, 
on the original, becauſe the original is determined by the judge 
ment to account. 

3H.6.13, If the defendant wages his law, and a day is given him over 

3 ; to another term to make his law, if the plaintiff does not appear 

w day he will be nonſuited: otherwiſe, if he wages his law im- 
mediately, or, as ſome hold, on a day in the ſame term. 


T 
f 
7 | Nea. 
(E) How far the Nonſuit of one ſhall be the Nonſa Ml tt: 
of another. # : 
Co Lit. 139. IN real or mixt actions, the nonſuit of one demandant is not tie nf 
Ho = nonſuit of both; but he that makes default ſhall be ſummoned WM for t! 
132. Several and ſevered ; but regularly, in perſonal actions, the nonſuit of the bo 
caicsto this one is the nonſuit of both. nonſy 
3 : | to be 
Co. Lit. But in perſonal actions, brought by executors, there ſhall be IF; 
head of ſummons and ſervice, becauſe the beſt ſhall be taken for the be- : 
ide head o 3 . lome 
Executors. Nefit of the dead; and ſo it is in action of treſpaſs by them, u be 
executors, for goods taken out of their own poſſeſſion. Like law ini kr 
account by them, as executors, by the receipt of their own hands 4 on 
Co. Lit. 139. In an (a) audita querela concerning the perſonalty, the nonſut ** 
ln ana- of the one is not the nonſuit of the other; becauſe it goeth d 
— — way of diſcharge, and freeing themſelves, and therefore the de 7% 
attaint, the fault of the one ſhall not hurt the other. ; 
nonſuit of one ſhall not prejudice the other. 6 Co. 26. 
Co. Lit. In a quid juris clamat, the nonſuit of the one is the nonſuit of 6) ( 
139. a. both, becauſe the tenant cannot attorn according to the grant. ö 
Co. Lit. Some actions follow the nature of thofe actions whereupon 
_ 4 b. they are grounded; as, the writs of error, attaint, /cire facias, and : 
Abr. 133. the like. If a real action be brought by ſeveral precipes again A No 
(5) But two or more, if the demandant be nonſuit againſt one, he is n0! ba 
—_ ſuit againſt (6) all; for, as to the demandant, it is but one willy" 20 
7 enter under one 7e/te. ak 
a nolli preſequi againſt one, and have judgment again the reſt, wide 2 Roll. Abr. 101. Cro. Cx. 25 l. It 
243. Hob. 70. 180. Carth, 19. 3 Mod. 101. ntiny: 
dal 
Cro. Eliz. In an appeal againſt divers, whether they plead the ſame or ſer q _ 
2 pl. 5. ral iſſues, it hath been adjudged, that a nonſuit againſt one, att fore 
2 Roll, trial of any one of the iſſues, is a nonſuit as to all, becauſe ſuch = 
Abr. 133- nonſuit operates in nature of a releafe to the whole. 5 2ppe: 
iQ, . " 
— * 5 A latitat was ſued out againſt four defendants in treſpaſs, f r nonſ 
= nene e Plaintiff was nonſuit for (c) want of a declaration, and the —_ 4 * 
(0 There is ants' attorney entered four nonſuits againſt him; and it _ | + 1 
2 nonſuit to be irregular, becauſe the treſpaſs is joint; and though the 5 ww 
_ et tiff may count ſeverally againſt the detendants, yet it remains g - f 
kde tetun till it is ſevered by the count. Muuceic 
of the writ, or after appearance at ſome day of continuance, Co. Lit. 138. b. 8. 
Hartis v. [In treſpaſs againſt ſeveral, if any of them ſuffer judgment! * 
teme 


_ default, the plaintiff cannot be nonſuited.] 
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f) How far a Nonſuit for Part of the Thing in 
Demand ſhall be a Nonſuit for the Whole. 


Þ is laid down as a general rule, that a nonſuit for part is a non- 2 Leon. 177. 
ſuit for the whole. But it hath been held, that if a defendant Hob. 180. 
pzad to one part, and thereupon ifſue be joined, and demur to 

the other, the plaintiff may be nouſuit as to one part, and proceed 

for the other. 

If in debt the defendant acknowledges the action as to part, 2 Roll. 
nd joins iſſue as to the reſidue, and the plaintiff hath judgment Abr. 134. 
for that which is ſo confeſſed, but there is a crſſat executio, by rea- 
ſon of the damages to be aſſeſſed by the jury; if the plaintiff be 
nonſuited in this iſſue, this ſhall not be a nonſuit for the damages 
to be given, becauſe that he had judgment. 

[f ia trover for divers goods the defendant pleads, that as to 2 Leon. 177. 
ſome of the goods they were fixed to his freehold, as to others = Fm 
that he had them of the gift of the plaintiff, and as to the reſt not — 
guilty; and as to the firit, the plaintiff enters non vult ulterius Brocas, 
priſequi; this amounts only to a retraxit, and is no nonſuit, ſo as 
to bar the plaintiff from proceeding on the other parts of the 
Fa, on the rule, that a nonſuit for part is a nonſuit for the 
whole, | 


(G) Of the Effect of a Nonſuit : And herein of its 
being a peremptory Bar. 


A Nonſuit, as hath been obſerved, is regularly no peremptory 

bar; but the plaintiff may, notwithſtanding, commence an 
ew ation of the ſame or like nature. But this general rule ha 
be following exceptions : 

It is peremptory in a quare impedit ; and in that action a diſ- Co. Lit. 
MUnuance is alſo peremptory; and the reaſon is, for that the 139. 2 
Kendant had, by judgment of the court, a writ to the biſhop ; 
ad the incumbent, that cometh in by that writ, ſhall never be 
moved; which is a flat bar to that preſentation. 

. Nonſuit in an appeal of murder, rape, robbery, c. after Co. Lit. 
let of the Slaton in an appeal is noe dach an acquittal, a 2oe 
app ppeal is not ſuc an acquittal, bare taking 
which the defendant ſhall recover damages againſt the abet- out of a writ 
* by We}. 2. c. 12. unleſs, after the nonſuit, he were arraigned 2 
7 king's ſuit upon the appeal, and acquitted. it to be de- 
+ "ecord to the ſheriff, and a nonſuit upon it, is no bar of a ſecond appeal ; becauſe it doth not 
1 but that it might be done by a ſtranger ; and therefore the nonſuit muſt be after an 
in proper perlon of record. 2 Hawk. P. C. c. 23. C131. (6) 2 loſt. 385. 
3 So, if the plaintiff, in an appeal of mayhem, be nonſuit after co. Lie. 


FMarance, it is peremptory for the words therein are felonice of * 


Wit, vit. 


N. V. 


1 4. A none 
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* — 


D onſuits. 


Co. Lit. 4. A nonſuit after appearance is alſo peremptory in a m 

139-2 Habendo, and the nonſuit of one plaintiff in that action nonſuits th: 

Cro. Eliz. , : , i ; | 5 ger 
381. both in favorem libertatis. But in a libertate probandd ſuch nonſuit _ 

is not peremptory; neither is the nonſuit of one plaintiff the non- the 
ſuit of both. | that 
Co. Lit. 5. Such nonſuit is alſo peremptory in an attaint, but a diſcon- 11 
139. A. tinuance in an attaint is not, becaule there is a judgment given able 
upon the nonſuit, but not upon the diſcontinuance. | 1 
t 
lanct 

they 
dlen 
hot 
the c 
an of 
MNuiſances. = 
lo he 
rueſt: 
It! 
wpe- 
2 Roll. Common nuiſance is an offence againſt the publick, either br Wi tempt 
RS 0 doing a thing which tends to the annoyance of all the king rethe! 
"2 ſubjects, or by negleCting to do a thing which the common good WW :ncon: 
requires. | But 
Under which deſcription we ſhall conſider, engin. 

ue to 
(A) What ſhall be ſaid a Nuiſance. tot nu 
. . cide: 

jb (B) How far the Indictment mult charge it to be an WM. 
F . ; F 5 . : v peo 
5 Annoyance to all the King's Subjecds. tent; 
5 15 . - mend! 
1 (C) How a Nuiſance is to be removed or abated. n 
1 * ul, | 
* (D) How the Offence is puniſhable. a, 
* | And 
4 For Nuiſances relating to the Highways, vide title Hig: ” we 
1 . , 7 nal 
3 For thoſe relating to Bridges, tit. Bridges, 0 3 
no ;# : . 8 - 1 
| ; For thoſe relating to publick Houſes, tit. Iunt and Im-. tage 
« \\k beepers, « the { 
i 15 not! 
1 of p | ki of le 
T2 ' . * \ 66... { 
5 (J) What ſhall be faid a Nuiſance. n 
75 J. F k «+; 
WW * daje 
1 ; faft. 205. II is clearly agreed, that keeping a bawdy-houſe is a common ny [| 
f = "ang ©: nuiſance, as it endangers the publick peace, by drawing 9% 1247 
f 0 78.8 6. ther diffolute and debauched perſons; and alſo has an appar. pen 
2 Bur. Rep. tendency to corrupt the manners of both ſexes, by ſuch an op"... 
2 98 profeſſion of lewdneſs. ' 
Suk. 343. Alſo it hath been adjudged, that this is ſuch an _ 1 | 

18. hicl ae covert m. 7 ell as if ſhe were 1010; maß d. 
he Veen Which a feme covert may be guilty as well as i 15 Kan 


v. WI. ans. 


Juiſances, 


2 mat ie, together with her huſband, may be indicted and con- 
nſuit demned to the pillory for keeping a bawdy-houſe; for the keeping 
onſuit the houſe does not neceſſarily import property, but may ſignify 
282 that ſhare of government which the wife has in a family as well 
ic as the huſband ; and in this ſhe is preſumed to have a conſider- 
170 ble part, as thoſe matters are uſually managed by the intrigues of 


her ſex. 

[t is clearly agreed, that all common gaming-houſes are nui- 
ances in the eye of the law, being detrimental to the publick, as 
they promote cheating and other corrupt practices, and incite to 
aucb, and avaricious ways of gaining property, great numbers, 
whoſe time might otherwiſe be employed for the general good of 
the community. Alſo, it hath been (a) adjudged, that this is ſuch 
an offence, for which a feme covert may be indicted; for as, in 
the preceding cafe, the wife may be concerned in acts of bawdry, 
o here ſhe may be active in promoting gaming, and furniſhing the 
reſts with all conveniencies for that purpoſe. X 

lt ſeems to be the better opinion, that all common ſtages for 


wpe-dancers, &c. are nuiſances, not only becauſe they are great 
ither be MW temptations to idleneſs, but alſo becauſe they are apt to draw to- 
de king's cher numbers of diſorderly perſons, which cannot but be very 
on good meonyement to the neighbourhood. 


But it ſcems the better opinion, that playhouſes, having been 
mnginally inſtituted with a laudable deſign of recommending vir- 
ue to the 1mitation of the people, and expoſing vice and folly, are 
wt nuiſances in their own nature, but may only become ſuch by 
xcdent 3 as, where they draw together ſuch numbers of coaches 
* people, c. as prove generally inconvenient to the places adja- 
cent; or, when they pervert their original inſtitution, by recom- 
nending vicious and looſe characters under beautiful colours to 
ae imitation of the people, and make a jeſt of things commend- 
we, ſerious, and uſeful. | 
And now for the better regulation of players and playhouſes, 
F the 10 G, 2. c. 28. it is enacted, „“ That every perſon who 
* ſhall for hire, gain or reward, act, repreſent, or perform, or 
* uſe to be acted, repreſented, or performed, any interlude, 
x mgedy, comedy, opera, play, farce, or other entertainment of 
the ſtage, or any part or ſyrts therein, in caſe ſuch perſon ſhall 
dot have any legal — in the place where the ſame ſhall 
"dreaded, repreſented, or performed, without authority by virtue 
of letters patent from his Majeſty, his heirs, ſucceflors, OT pre- 
 <celors, or without licence from the Lord Chamberlain of his 
_Najeity's Houſehold for the time being, ſhall be deemed to be a 
| dae and a vagabond, within the intent and meaning of the 
an. Hat. 2. c. 23. and ſhall be liable and ſubject to all ſuch 
kenakties and puniſhments, and by ſuch methods of conviction, 
are inflicted on, or appointed by the ſaid act, for the puniſh- 
dent of rogues and vagabonds who ſhall be found wandering, 
g, and mifordering themſelves, within the intent and 
ing of the ſaid act.“ 
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Hawk. P. C. 
c. 75. 86. 


(a) Trin. 

2 G. 1. The 
King v. 
Dixon. 


Mod. 76. 

2 Keb. 846. 
3 Keb. 464. 
Vent. 169. 
5 Mod. 142. 
Hawk. P.C. 
c. 75.36. 
Ruſhworth's 
Coll. part ii. 
vol. 1. fol. 
220. 247. 
Roll. Rep. 
109. 5 Mod. 
142. Skin. 
625. pl. 21. 
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act 17 G. 2. 
8 5.—7 By 
25 G. 2. 
c. 36.42. 
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30 G. 2. 
c. 24. 14. 
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Nuiſantes. 


And 4 2. it is further enacted, “ That if any perſon having, 
or not having a legal ſettlement as aforeſaid, ſhall, without ſuch 


authority or licence as aforeſaid, act, repreſent, or perform, ot « p1 
cauſe to be ated, repreſented, or performed, for hire, gain or « tr. 
reward, any interlude, tragedy, comedy, opera, play, farce, o Wl * of 
other entertainment of the ſtage, or any part or parts therein, , 
every ſuch perſon ſhall, for every ſuch offence, forfeit the ſun WM © tic 
of fifty pounds; and in caſe the ſaid ſum of fifty pounds ſhall & ſuc 
be paid, levied, or recovered, ſuch offender ſhall not, for the 6 rel 
ſame offence, ſuffer any of the pains or penalties inflicted by An 
the ſaid recited act.“ e per 
And by 53. it is further enacted, “ That no perſon ſhall for WY © tha 
hire, gain, or reward, act, perform, repreſent, or cauſe to be © 2-1 
acted, performed, or repreſented, any new interlude, tragedy, Wi bor 
comedy, opera, play, farce, or other entertainment of the MY © in 3 
ſtage, or any new prologue or epilogue, unleſs the copy ther- and 
of be ſent to the Lord Chamberlain of the King's Houſehold for © 5:7 
the time being, fourteen days at leaſt before the acting, repte- * {cli 
ſenting, or performing thereof, together with an account of tie © part 
playhouſe or other place where the ſame ſhall be, and the time * tlc 
when the ſame is intended to be ſirſt acted, repreſented, or per- whe 
formed, ſigned by the maſter or manager, or one of the maiter]Wi © of o 
or managers of ſuch playhouſe, or place, or company of actors * ©: t! 
therein.” ' offer 
And it is further enacted by { 4. © That it ſhall and may be coden 
lawful to and for the ſaid Lord Chamberlain for the time being WF * cit r; 


from time to time, and when and as often as he ſhall think t be cc 
to prohibit the acting, performing, or repreſenting any interlude e. 


tragedy, comedy, opera, play, farce, or other entertainmenWy* wont 
of the ſtage, or any act, ſcene, or part thereof, or any prologuglM #22! : 
or epilogue; and in caſe any perſon or perſons ſhall for hie tine 
gain, or reward, act, perform, or repreſent, or cauſe to be ace ri 
performed, or repreſented, any new interlude, tragedy, comedy | them 
opera, play, farce, or other entertainment of the ſtage, or ay © p< 
act, ſcene, or part thereof, or any new prologue or epilogue '0 2p; 
before a copy thereof ſhall be ſent as aforeſaid, with ſuch aq 1d t 
count as aforeſaid ; or ſhall for hire, gain, or reward, act, pet order 
form, or repreſent, or cauſe to be acted, performed, or repre ties ap 
ſented, any interlude, tragedy, comedy, opera, play, farceſ orme 
or other entertainment of the ſtage, or any act, ſcene, or pay diet. 
thereof, or any prologue or epilogue, contrary to ſuch prob comm 
tion as aforeſaid ; every perſon ſo offending ſhall, for every fu {nd |; 
offence, forfeit the ſum of 501.; and every grant, licence, al ed 
authority, (in caſe there be any ſuch,) by or under which 5 el the 
ſaid maſter or maſters, manager or managers, ſet up, forme Rireſ, 
or continued ſuch playhouſe, or ſuch company of actors, 112 i«, 
ceaſe, determine, and become abſolutely void to all intent all by 
and purpoſes whatſoever.” bun, | 
Provided, 6 5. © That no perſon or perſons ſhall be authoril i 
by virtue of any letters patent from his Majeſty, his 2 0 fn 

| ence 
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aving, WY © <<fors, or predeceſſors, or by the licence of the Lord Chamber- 
at ſuch bin of his Majeſty's Houſehold for the time being, to act, re- 
rm, of WY © preſent, or perform for hire, gain or reward, any interlude, 
pain or WAN © tragedy, comedy, opera, play, farce, or other entertainment 
ree, r © of the tage, or any part or parts therein, in any part of Great 
herein, « Britain, except in the city of Weftminfter, and within the liber- 
\e ſun ties thereof, and in ſuch places where his Majeſty, his heirs or 
4s hal WY © {ucceilors, ſhall in their royal perſons reſide, and during ſuch 
for the WY © relidence only.” 


Qed by 


( 


{+ 


hall for 


And it is further enacted by 96. © That all the pecuniary 
penalties inflicted by this act, for offences committed within 
that part of Great Britain called England, Wales, and town of 


e to bel Berto called Tweed, ſhall be recovered by bill, plaint, or in- 
raped), WH © formation in any of his Majeſty's courts of record at Weſtminſter, 
of the WT © in which no eſſoin, protection, or wager of law ſhall be allowed: 
y ther- © i for offences committed in that part of Great Britain called 
hold for Sn, by action or ſummary complaint before the court of 
„ repte · © {clions or juſticiary there; or for offences committed in any 
it of del © part of Great Britain, in a ſummary way, before two juſtices of 
the time de peace for any county, ſtewarty, riding, diviſion, or liberty, 
, or per. chere any ſuch offence ſhall be committed, by the oath or oaths 
maten © of one or more credible witneſs or witneſſes, or by the confeſſion 
f actors © of the offender, the ſame to be levied by diſtreſs and ſale of the 
" ofender's goods and chattels, rendering the overplus to ſuch 
may bel lender, if any there be, above the penalty and charge of 
ie being WM © <iitrels ; and for want of ſufficient diſtreſs, the offender ſhall 
think ft be committed to any houſe of correction in any ſuch county, 
aterlude © cwarty, riding, or liberty, for any time not exceeding fix 
tainmen ie months, there to be kept to hard labour, or to the common 
prologue *gaol of any ſuch county, ſtewarty, riding, or liberty, for any 
for hire fie not exceeding fix months, there to remain without bail or 
be acted mainpriſe; and if any perſon or perſons ſhall think him, her, or 
comedy ticniſelves aggrieved by the order or orders of ſuch juſtices of 
e, or a © peace, it ſhall and may be lawful for ſuch perſon or perſons 
epilogue e appeal therefrom: to the next general quarter ſeſſions, to be 
ſuch 20 eld for the ſaid county, ſtewarty, riding, or liberty, whoſe 
act, pet order therein ſhall be final and concluſive; and the ſaid penal- 
or repre des again{t this act ſhall belong one moiety thereof to the in- 
ay, farce mer, or perſon ſuing or proſecuting for the ſame, the other 
e, ot pa diety to the poor of the pariſh where ſuch offence ſhall be 
h prohudt * committed.” 
yery ſuch it is further enacted by 5 7. © That if any interlude, 
ence, , comedy, opera, play, farce, or gther entertainment 
which 00888 e tage, or any act, ſcene, or part thereof, ſhall be acted, 
„ forme rctcutcd, or performed, in any houſe or place where wine, 
tors, 182 | Ur, beer, or other liquors ſhall be fold or retailed, the ſame 
ll inten "tl! be deemed to be ated, repreſented, and performed for 
| in, lire, and reward. 
uthoriſe Provided that every proſecution, for any offence within this 
beits, fu = (ball be commenced within fix kalendar months after the 
« cello ence is committed.“ 
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viſion to the markets of London, is a nuiſance, in the fame math x 
as a man uſing with his cart a common pack and horſe way, e f, 
to plough it up, and thereby render it leſs convenient to 71 
2 nuiſance indictable. 


Muiſances. 


Rex g fn. [Tumbling is not an entertainment of the ſtage within the It 
| 1 meaning of the above act.) "Wk 
2 Roll, It was formerly held, that the erecting of a dovehouſe on 2 of 2 
ee man's own frank-tenement was a nuiſance, becauſe the pigeons * hood 
8 = and doves were to be accounted tame animals, inaſmuch as the 
382. Godb. had animum revertendi; and that therefore whoever erected fuch [B 
22 = houſes, were anſwerable for the damages done by them; and be- Was ! 
Roll. Rep, Cauſe they were not liable to every man's action, to avoid multipli- near 
136. 200. city of ſuits, it was thought a matter indictable in the leet. But care. 
reg * the contrary opinion has prevailed z becauſe it was allowed the It 
5 Co. = lord of the manor might erect, or permit by his licence any per- « ful 
Moor, 238. ſon to erect a dovehouſe; which he could not do, if it were a WM « 1t: 
90 — nuiſance, every nuiſance being malum in ſe, Beſides, theſe animal « me 
t Jac. 1. are rather to be accounted fere nature ; and by conſequence, the 6 on 
. only remedy any perſon had, for the damage ſuſtained by the birds 6 net 
1 Gi, feeding on his ground, was to kill them and take them to himſelf, WM « th 
Ce 29. which was the proper relief according to the common law; inaſ- « hit 
much as the birds were accounted no man's property. Butit is lor 
ſaid, that a dovecote newly erected in a manor, without the lord's « pat 
licence, is a good ground for an action on the caſe, at the ſuit of per 
the lord. u in, 
Fide tit. It is clearly agreed to be a nuiſance to dig a ditch, or make 2 WW * i 
ANN hedge overthwart a highway, or to erect a new gate, or to lay y 
Jon. 221. logs of timber in it; or generally to do any other act which will dl oth 
ro. Car. render it leſs commodious : But it ſeems that a gate, which has 57 
Bold. 5 continued time out of mind, is no nuiſance; but that the ſame ee 
2 Roll. may be juſtified by preſcription, being at firſt intended to hare ich 
Abr. 137. been ſet up by conſent, on a compoſition with the owner af , 
the land, on the laying out the road; in which caſe, the people Wl « cei 
had never any right to a freer paſſage than what they ſtill enjoy. "Fa 
Nov, 103. And as navigable rivers are deemed highways, it is a nuilance . 
3 Red. 64% to divert part of the river, whereby the current of it is weakened, Wl .. .. 
FR and made unable to carry veſſels of the ſame burden as it could WF, r 
before. Alfo, the laying of timber in a common river, thoug = 
the ſoil belong to the party, is equally a nuiſance, as if the fol a not 
was not his, if thereby the paſſage of boats, Sc. is obſtruQted. Eh 
And hence alſo it ſeems to follow, that private ſtairs from thole « fan 
houſes that ſtand by the Thames into it, are common nuiſances. 
But it ſeems, that where there are cuts made in the banks, that 
are not annoyances to the river, the timber lying there 15 10 
nuiſance. 3 
2 Rell. Abr. It hath been holden to be a common nuiſance, to dini 
139. Pl. 3. a houſe in a town for poor people to inhabit in; by ny 
whereof it will be more dangerous in the time of infection 0 
the plague. , 
6 Mod. 145. Bringing a great ſhip of 300 tons into Billingsgate-doct, _ 
N a common dock, yet being only ſo for ſmall ſhips coming wi"? 
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lt ſeems the better opinion, that a brew. houſe, glaſs-houſe, 2 Roll. Abr. 
chandler's ſhop, ſty for ſwine, ſet up in ſuch inconvenient parts 139. Co. 


of a town, that they cannot but greatly incommode the neighbour- — 
hood, are common nuiſances. Pala. out. 


Vent. 26. Keb. 500. 2 Salk. 458. pl. 3. 460. pl. 7. 2 Ld. Raym. 1163. 


[Buildings for making acid ſpirit of ſulphur, whereby the air 1 Bur. 333+ 
vas impregnated with noiſome and offenſive ſtinks in a pariſh, 5 
near the king's highway, and near ſeveral dwelling-houſes, were de- ate Doctor 
clared a nuiſance. Ward's erections at Twickenham. 

It is enacted by 9 & 10 W. 3. c. 7. That it ſhall not be law- 
ful for any perſon to make or cauſe to be made, or to ſell or 
« utter, or offer or expoſe to ſale, any fire-works, or any caſes, 
« moulds, or implements, for making the ſame, on pain of 54. 
on conviction before one magiſtrate on the oath of two wit- 
« nefles: or, for any perſon to permit fire-works to be caſt, 
« thrown, or fired from, out of, or in his houſe, lodging, or ha- 
„ hitation, or from, out of, or in any part or place thereto be- 
& longing or adjoining, into any publick ſtreet, highway, road, or 
„ paſlage, on pain of 205. on conviction as aforeſaid : or for any 
© perſon to calt, throw, or fire, or to be aiding or aſſiſting there- 
"in, on pain of 205. and that every ſuch offence is and ſhall be 
„ djudged a common nuiſance.” | 

Brio 117/7.3. c. 17. all miſchievous games, called lotteries, and See too 17 


ul other lotteries, are declared to be publick and common nuiſances. oo n 


Dy 6 G. 1. c. 18. 6 19. © All undertakings, attempts, and pro- 
„ jects by publick ſubſcriptions, for adventuring on certain 
« ſchemes of commerce, tending to the common grievance of 
lis Majeſty's ſubjects or a great number of them, and the re- 
* ceiving and paying of any money upon ſuch ſubſcriptions, Oc. 
and more particularly the preſuming to act as a body corporate, 
or to raiſe transferable funds, or pretending to act under any 
charter formerly granted from the crown for any particular 
* or ſpecial purpoſe therein expreſſed, by perſons making, or endea- 
* youring to make uſe of ſuch charter, for any ſuch other purpoſe 
not thereby intended, and alſo acting, or pretending to act under 


* any ſuch obſolete charter, &c. ſhall be deemed a publick nui- 
* lance,” ] ; 


* 


(3) How far the Indictment muſt charge it to be an 
Annoyance to all the King's Subjects. 


ERV nuiſance, puniſhable by a publick proſecution, muſt be 2 Reh. 
charged to be ad commune nocumentum, or to the general an- At. 83. 
Wyan £ f 5 5 1 9 Wn . Hawk. P,.C 
7ance ot all the king's ſubjects; for if they are only injuries to 

Nruc . * 4 WEL $I 3» 
Mucuar pertons, they are left to be redreſſed by the private ac- ->% & 
1s of the parties aggrieved by them. | 2 
* therefore an indictment for ſurcharging ſuch a common, Hawk. P. C. 
I cloſing ſuch a piece of ground, or diſturbing ſuch a waters n 

Wurſe, or doj \ . and feveral 

Ys r doing any other act, not apparently of a publick na- authorities 
Uk to the nuiſance of the inhabitants of ſuch a ton or of JS. there cited, 
b tenants, is not good. | 
L 4 So, 
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vent. 26. S0, an indictment in a court-leet for keeping a glaſs-houſe af 
2 Keb. 500. maximum nocumentum was quaſhed, becauſe it was not a nuiſance, 
unleſs it had been ad commune nocumentum. 
Mod. 107. 80, an indictment for ſtopping a watercourſe was quaſhed, 
3 Keb. 234+ being only laid ad nocumentum omnium prope inhabitantium, without 
ſaying & tranſeuntium. 
2 Leon. 183, But it hath been held, that an indictment, for not repairing 2 
* * bridge, per quod ligei domini regis tranſire non paſſunt, &c. ad naæu- 
Vent. 208, mentum eorunmdem, is ſufficient ; for by the king's liege people ſhall 
3 Keb. 28. be underſtood all his liege people. 
0 Abr. Alſo, an indictment for doing a thing which plainly appears im- 
uk p. C. mediately to tend to the prejudice of religion, or of the king; az 
Go 75. 84. for breaking the walls of a church, or embezzling the king's 
treaſure, Wc. is good, without expreſsly laying it as a common 
grievance, | 
0 So, an indictment of a common ſcold, by the words communit 
oo <4 rixatrix, hath been held good, though it concluded ad commune m- 
2 Str. 999. cumentum diverſorum inſtead of omnium; becauſe, ſays Hawking, 
1246. from the nature of the thing, it cannot but be a common nuiſance. 
-n — And for the ſame reaſon, ſays he, an indictment with ſuch a con- 
Moor, 847. Cluſion, for a nuiſance to a river, plainly appearing to be a publick 
- — and navigable river, or to a way, plainly appearing to be a high- 
Roll. Rep, Way, is ſufficient. And perhaps, ſays he, the (a) authorities, 
201. which ſeem to contradict this opinion, might go upon this reaſon, 
1 that in the body of the indictment it did not appear, with ſuff- 
ras. cient certainty, whether the way wherein the nuiſance was alleged, 
2 Keb. 461. were a highway, or only a private way; and therefore it ſhall be 
2 Roll intended from the concluſion of the indictment, that it was a pri- 


Abr. 83, 
vate way. 


6 Mod. 11. 


(C) How a Nuiſance is to be removed or abated. 


Hawk. P. C. PEREIN it is laid down by Hawkins, that any one may pull 


8 down or otherwiſe deſtroy a common nuiſance; as, a new 


3 — gate, or even a new houſe erected in a highway, &c. for if one 
2 Roll. whoſe eſtate is or may be prejudiced by a private nuiſance actual 
_ ade erected, as, a houſe hanging over his ground, or ſtopping his 
134. lights, &c, may juſtify the entering into another's ground, and 


72 221. pulling down and deſtroying ſuch a nuiſance, whether it were 
elv. 142. 


Co. 101. - Flags 
9 Co. 54. follow a fertiori, that any one may lawfully deſtroy a common 


Salk. 458. nuiſance. And as the law is now holden, it ſeems, that in a plea, 
Pls 3. juſtifying the removal of a nuiſance, the party need not ſhew that 
he did as little damage as need be. 

3 Af. 10. If a river be ſtopped to the nuiſance of the country, and none 
5 8 appear bound by preſcription to clear it, thoſe who have the pi. 
Hawk. F. C. Cary, and the neighbouring towns, who have a common pallage 
c. 75. F 13. and eaſement therein, may be compelled to do it. 

ſaid to have been adjudged. , 
(5) Awrit Tt ſeems to be the better opinion, that the court of Kings 


to prohibit . * . e. and or- 
* Bench may, by a (5) mindatory writ, prohibit a nuiſance, 2 


erected before or ſince he came to the eſtate; ſurely, it cannot but 
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er that the ſame ſhall be abated ; and that if the party diſobeys alley erefted 


1 jects an attachment. But upon ſuch near St. 
the writ, he ſubjects pon ſuch attachment, 49s 


for proceeding after the writ of prohibition, there ought to be a church, fag 
declaration, ſetting forth the nature of the offence, and that the by Hale to 
fine is a nuiſance, and that, notwithſtanding the writ of prohibi- — 
tion, the defendant proceeded in or continued it; to which, if the | $0 ny 
&fendant can in pleading ſet forth a ſufficient juſtification, his on Noy's 

! . ; ; OS 
proceeding poſt prohibitionem regiam will be good in law, and him- Mod. 76. 
i diſcharged of all contempt and coſts againſt the complainant. 80, a pro- 
woition retraining Jacob Hall, a rope- dancer, who had erected a ſtage at Charing-croſs, Vent. 1 


1 Keb, $46. Mod. 76, & wide Skin. 625. pl. 21, 5 Mod. 142. ; a 
— g Cee 5 
He e 5 =. : ? . G6 2 tp 
(D) How the Offence is puniſhable. z. 


AL common nuiſances to the publick are regularly puniſhable 2 Roll. Abr. 
by fine and impriſonment, at the diſcretion of the judges ; 

but in ſome cafes, corporal puniſhment may be inflited ; as, in 814. 
the caſe of a common ſcold, who is faid to be properly puniſhablez 6 Mod. 11. 
hy being put into the ducking-ſtool, Alſo the offence of keep- 2 

ng » bawdy houſe is puniſhable, not _ with fine and impriſon- fl. 313 
ment, but o with ſuch infamous puniſhment, as to the court in 

lſcretion ſhall ſeem proper. 

Alſo a perſon convicted of a nuifance done to the king's high- , Roll. Abr 
my, may be commanded by the judgment to remove the nuiſance 84. Hawk, 
* his own coſts ; and per Hawkins, it is but reaſonable that thoſe, 
who are convicted of any other common nuiſance, ſhould alſo have 
te like judgment. 

Put it is clearly agreed, that common nuiſances againſt the pub- Co. Lie. 

i are only puniſhable by a publick proſecution ; and that no 50. * 

g. ove ol : 2 oll. Abr. 
Kon on the caſe will lie at the ſuit of the party injured; gg 10. 

8 this would create a multiplicity bf actions, one man being 2 Roll. Abr. 
8 well entitled to bring an action as another; and therefore, 74%» 142. 


S Ge ee Moor, 18 
n thoſe caſes, the remedy mult be by indictment at the ſuit of 4 
tue king, 9 Co. 113. 


2 Brown), 147. Vaugh. 341. Cro. Eliz. 664. 3 Med. 294. Carth 157. Salk. 15. pl. 7. 


But, if by ſuch a nuiſance the party ſuffer a (a) particular da- Co. Lit. 56. 
"age, as, it by ſtopping up a highway with logs, &c. his horſe . 
"ah him, by which he is wounded or hurt, an action lies (b). Feb. 847. 
6.159. Salk. 15. pl. 15. (a) But if a highway is ſtopped, that a man is delayed in his journey 
_ © while, and by reaſon thereof he is damnified, or ſome important affair neglected ; this is not ſuch 
* damage, for which an action on the caſe will lie; but a particular damage, to maintain this 
. ought to be direct, and not conſequential ; as for inſtance, the loſs of his horſe, or Come corporal 
n Halling into a trench in the highway, &c. Carth. 134. [ (5) But this does not extend to entitle 
13 received detriment by a county bridge being out of repair, to bring an action againſt the 
11 wants of that county, there being no ground to conſider them, for this purpoſe, as a corporation, 

'1 that Capacity liable to be ſued. 2 Term Rep. 667. ] 


= an action lies for continuing a nuiſance z as, where, for I 
Aen. a nuiſance 2 die Febr., the defendant pleaded a prior f. 3, REY 
- ; ronght for erecting a nuiſance 20 die Martii, and a reco- 14, Raym. 
1 and averred theſe to be the ſame nuiſance and 370. 
"ary, and on demurrer the plaintiff had judgment; for though 
not haye a new action for the ſame erection, yet he may 


[ * - * 
continuing the ſame nuiſance. 


[254 7] 
Th 


partic 


/ yg 454 know! 
Obligations, das 
witho! 
ſhall b 
tratio 
for a | 


(A) Of the Nature of the Security, called a Bond WI”: 
or Obligation. N —5 
(B) What Words create ſuch a Security. wit 


(C) Of the Ceremonies requiſite to a Bond or WMI=< 
Obligation: And herein of Signing, Sealing, WM”: 
Date, and Delivery. 


(D) Of the Parties to the Obligation : And herein, _ 


i 1. Who may bind themſelves, or be Obligors. 5 
tl 2. Who may take ſuch Security, or be Obligees. Ab 
77 3. Who ſhall be ſaid the Obligee; and herein of making 0. 
if ſeveral Obligees. —_ 

g 4. Where there are ſeveral Co- obligors or Sureties; and + 

h herein, where they ſhall be ſaid to be jointly and ſeverally WW. 
5 bound, and of the Obligee's Remedy againſt all or any cf 3 
ik keeive 
* them, IP 
5 5. Of their Remedies againſt each other. Weh 
{he "BE . in Th 
13 (E) Of the Condition and Conſideration of the 922 
[ Obligation. Ab 
pg (F) How the Breach of the Condition muſt be} . 
1 aſſigned and ſet forth, and the Manner of plead- WM... ; 
ing Performance, and in Bar, . 

3 

(A) Of the Nature of the Security, called a Bond © 

or Obligation, Brat 

1 co. Lit. fron ATION, ſays my Lord Coke, is a word in its own na- * 
; 4 — ture of a large extent, but is uſually taken in the common Wan. 
3 law for a bond, containing a penalty with condition for payment dr, 
. of money, or to do or ſuffer ſome act or thing, c.; and a bill 12 
ſays ke, is moſt commonly taken for a ſingle bond without con- Th 

. dition, * : . 
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Obligations. 155 
This ſecurity is alſo called a ſpecialty; the debt being therein (a) An ob- 


particularly ſpecified in (a) writing. And the party's ſeal, ac- * may 
ow ledging the debt or duty, and confirming the contract, ren- upon parch- 


lets it a ſecurity. of a (6) higher nature than thoſe entered into ment or 


without the ſolemnity of a ſeal; and therefore bonds or ſpecialties R 


fall be (c) preferred to ſimple contracts, in a courſe of admini- parchment 
frition, And from its being a higher ſecurity, it is held, that or paper, . 
{ a breach or non- performance an action of debt (d) only will lie. | 
aper ſewed in a book, and, either way, it is good; but if it be made on a tally, piece of wood, or any 
aber thing but paper or parchment, (although it be ſealed and delivered,) it is void. Bro. Oblig. 30. 
cause theſe ate leaſt ſubject to alteration or corruption, Co. Lit. 229. 2.—May be in a letter, 
Geller writing, ſo it be ſealed. Comb. 87. 3 Mod. 154.—But note, That by the late ſtatutes it 
mit be on ſtamped paper or parchment. (6) Therefore if a man accepts an obligation for a debt due by 
img'e contract, this extinguithes the Gmple contract debt. Roll. Abr. 604. 2 Leon. 110,—S0, if a 
nan accepts a bond for a legacy, he cannot after ſue for his legacy in the ſpiritual court; for by the deed 
te legacy is extinct, and ĩt is become a mere duty at common law. Yelv. 38. [But the bond of a lurety 
al not extinguiſh the ſimple contract debt of the principal. White v. Cuyler, 6 Term Rep. 176. ]J—Alſo, 
tom its being of a higher nature than a ſimple contract, the defendant cannot plead nil debet, but 
rub pl-ad [vir ad diem, or non eft factum; for the ſeal of the party continuing, it mult be diſſolved 
6 ip umine quo ligatur. 2 Inſt. 651. Hard. 218, (c) For this vide head of Executors and Admini- 
tus. (4) And therefore it is held, that if the obligor in a bond, without any new conſideration, as 
frieacance, &c. promiſes to pay the money, an aſſumpfit will not lie, but the obligee muſt ſtill purſue his 
dein by action of debt. Roll. Abr. 8, Hut. 34. Cro. Elis. 240. 


\ bond or obligation is a debt or duty which adheres to the Cro. Elis. 


tlizor or debtor, let it be contracted where it will, and let the 2 ni 


(hor fly to what place he pleaſes; and being chargeable every 3 Ley. 348. 
where, it need not be dated from any particular place; and there- 6 Mod. 228. 


ore uſually begins with Noverint univerſi: but yet the plaintiff in PE pony 


ts declaration muſt lay a place where it was made, that it may a certain 
teeve trial, if it be denied, place, the 
declaration 
99.10 (et 't out as made at the true place, and introduce the place of trial under a videlicet, 1 Str. 612. 
iterefore, „ere the plaintiff declared, © that the defendant by his bond apud London conceſſit, &c."* 
as 0n oyer, the bond appeared to be dated at Port St. David in the Eaſt Indies, which was fot men- 
ues in the declaration, the variance was pronounced to be fatal. Roberts v. Harnage, 2 Salk. 65g. ] 


A bond is (e) a choſe in action, which cannot be aſſigned over, ſo Co.Lit.232. 
s to enable the aſſignee to ſue in his (F) own name; yet he 4 no 
us by the aſſignment ſuch a title to the paper and wax, that he to a feme 
Wy keep or cancel it. wy 

| | afterwards 
ure, and the huſband dies, it ſhall ſurvive to her, being a choſe in action, which the huſband might 
-M reouced into potſefſion, — So, if the wife, who is the obligee, dies, her huſband is no otherwiſe en- 
er e than as adminiſtrator to his wife. Noy, 149. Style, 205, For this vide tit. Baron and Feme. 
Y . ad by the modern practice, he may ſue for it in the name of the obligee, as his attorney; but quære, 
Rer this can be done without an expreſs authority ? ide ſupra, vol. i. 249» 


Alſo, in equity, a bond is aſſignable for à valuable (g) con- 2Vern. 595. 


Leretion paid, and the aſſignee alone becomes entitled to the Abr. Ea. 44. 
there muſt 


Mey 3 lo that if the obligor, after notice of the aſſignment, de a cong. 
the money to the obligec, he will be compelled to pay it over deratioo 
Win, | paid. 3Chan. 
Rep. 90. 
54% But payment to the obligee, without notice of the aſſignment, is good. Chan. 


C2 Vern. 


8 2 
232. 


T ; : ; a 
> aſſignee muſt take it, ſubject to the ſame equity that it Vern. 423. 
* 12 the hands of the obligee; as if, on a matriage-treaty, 652. 764. 
the 
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the intended huſband enters into a marriage-brokage bond, which 
is afterwards aſſigned to creditors, yet it {till remains liable to the 
ſame equity, and is not to be carried into execution againſt the 
obligor. 

Yelv. 192. Bonds are to be conſidered as ſecurities for the performance of 


3 — contracts, and are uſually entered into with (a) penalties, which 
(a) That are to be conſidered as (5) compenſations for the breach of the 


the reſerva- contract; as, that a man ſhall pay 200/. if he omits to pay 1000. 


—— om Within ſuch a time, that he ſhall pay ſo much if he does not per- 


than is al- form ſuch and ſuch covenants, do or omit ſuch and ſuch acts; 
lowed by the and in thoſe he may cedere ſuo jure, provided the thing be not un- 
— lawful in itſelf, or injurious to the publick, Qs. 

the non-payment of the principal at the end of the year, is not nſurious within the ſtatute, becauſe it i 
in the power of the borrower to avoid the payment of the money ſo reſerved, by paying the principal 2t 
the day appointed. 5 Co. 69. Cro. Jac. 509. (5) A contract or covenant to give bond for the pa)- 
ment of a certain ſum of money, without ſhewing of what ſum the obligation ſhall be, is good, and ſhall 
be intended of double the ſum. 5 Co. 77. b. 78. a. Lev. 88.—So, where there was an agreement 
to enter into certain covenants, and to enter into a bond for the performance of the covenants; and upon 
an action, breach was laid that he did not enter into bond, &c., and a verdict for the plaintiff; in 
arreſt of judgment it was moved, that this part of the agreement was uncertain and void, becauſe it wa: 


not expreſſed of what ſum the bond ſhould be, and here was no certainty to guide it, as in the above caſe: | 
but per Windham, J. the ſum in the bond muſt be to the value of the agreement ; & per cur. you ſhoull | 


have entered into bond, though the ſum were never ſo ſmall, and why did you not tender ſuch a ane? 
Sid. 270. Keb. 776. 


Cro. Car, If a man enter into a bond of ſuch a ſum, on condition to be 


-- 247 void on payment of a leſs ſum ; or, if a man bind himſelf in the 
. penalty of 100. that he will pay 50. by ſuch a day; after the 


(e Hil. day of payment is paſt, the penalty or ſum of 1001. is the legal 


3 9 debt; and for ſo much it hath been (c) reſulved, that an executor 


Bank of of an obligor of ſuch forfeited bond, may cover the aſlets of his 


England v. teſtator. 

Morris. 

2 Stra. 1028. 2 Barnard. K. B. 183. S. C. Caf. temp. Hardw. 219. S. C. 4 Br. P. C. 287. S. C. 
[It is more correct to plead the ſum really due; and indeed if the bond be not forſeited, ſuch ſum only 
can be pleaded. 5 Term Rep. 309. However, if the penalty be pleaded, the plaintiff may reply the 
ſum really due for principal and intereſt, which he may aver the obligee is ready to receive, and tut 
the bond is kept on foot by fraud. ] 


Show. Par, And as the penalty, by the bond's being forfeited, becomes the 
Ca. 15. legal debt; ſo there was no remedy againſt ſuch penalty, but by 


Abr. Eq. IO g 
en application to a court of equity, which relieves in thoſe cales, 


Salle. 1544 on payment of principal, intereſt, and coſts, Alſo, though at 


Vern. 342 law (d) there can be no remedy beyond the penalty, becauſe in 


80. . . A 1 
. go. that the obligee ſeems to have taken up his ſecurity; yet, as It 


[(4) it hath on the foundation of doing equal juſtice to both parties that 


been holden ; 3 3 th 
in eme Equity proceeds, it will, on any application for a favour from 


caſes, tht Obligor, compel him to pay the principal, intereſt, and colts, 
1 though exceeding the penalty (e). | 

at law on a 

bond, damages may be recovered beyond the amount of the penalty. Lord Lonſdale v. Church,: hs 
Rep 388. d wid: Wilde v. Clarkſon, 6 Term Rep. 303+ comtr. (e) In general, boweter, the de 
of equity is not to compute any thing beyond the penalty of the bond. Tew v. Earl of Wine des; 
3 Br. Ch. Rep. 492. Thus, where there was a deviſe for pyment ct debts, it was holden, that emp 
contract debts, even for ſeventy years ſtan dine, were renewed by it, and were ordered to be pais u th fl 
intereſt; but the bond debts were only allowed intereſt to the amount of the penal y- E 0 
Ketilby, before Lord Bathurſt, cited in 2 Aur. 527. So, though the princ pal and in eich 1 
mortgage bond exceed the penalty, yet the oblig-e, on a bill to zedeemy can cla m only te the e 
of the penalty. Lloyd v. Hlalchett, Id. 525. And 
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And this rule of compelling the party to do equity who ſeeks Abr. Eq. 
equity, ſeems to be the reaſon why an obligee ſhall have intereſt 9% ade 
after he has entered up judgment; for though in ſtrictneſs it may 
be accounted his own fault why he did not take out execution, and 
therefore he is not entitled to intereſt ; yet, as by the judgment he 
is entitled to the penalty, it does not ſeem reaſonable that he 
ſtould be deprived of it, but upon paying him principal, and the 
ntcreſt, which incurred as well before as after the entering up of 
the judgment. 

Alſo, by the 4 & 5 Ann. c. 16. it is enacted, © That where 

any action of debt ſhall be brought on any ſingle bill, or where 
an action of debt, or ſcire facias, ſhall be brought upon oy 
« judgment, if the defendant hath paid the money due on ſuc 
bill or judgment, ſuch payment ſhall and may be pleaded in 
« har of ſuch action or ſuit; and where an action of debt is 
& brought upon any bond, which hath a condition or defeazance 
to make void the ſame, upon payment of a leſs ſum at a day or 
place certain; if the obligor, his heirs, executors, or adminiſtra- 
© tors have, before the action brought, paid to the obligee, his 
« executors or adminiſtrators, the principal and intereſt due by 
the defeazance or condition of ſuch bond, though ſuch pay- 
ment was not ſtrictly made according to the condition or de- 
& ſeazance z yet it ſhall and may be pleaded in bar of ſuch action, 
and ſhall be as effectual a bar thereof, as if the money had been 
„paid at the day and place according to the condition or defea- 
„ zance, and had been fo pleaded.” 

And it is further enacted by the ſaid ſtatute, $ 14.“ That if at (a) One 
any time pending an action upon any ſuch bond with a penalty, 5 
the defendant ſhall bring into court, where the action is (a) de- n 
* pending, all principal money and intereſt due on ſuch bond, upon a bond 
* and allo all ſuch colts as have been expended in any ſuit n P9- 
Vor ſuits in law or equity upon ſuch bond; the ſaid money ſo principal, 
brought in ſhall be deemed and taken to be in full ſatisfaction intereſt, and 


and diſcharge of the ſaid bond; and the court ſhall and may = po 


" gve judgment to diſcharge every ſuch defendant of and from in; for til! 
the ſame accordingly *. kgs 
parties are 


not in court, 6 Mod, 11, — “ Stealing a bond made felony, by 2 G. 2. c. 25» & 3+ 


(B) What Words create ſuch a Security. 


REIN we mult obſerve, that the law does not ſeem to re- Yelv. 193. 

, quire any particular ſet form of words, as eflentially neceſ- 3 — 
to create an obligation, but that any words, which declare hs 

-* tention of the party, and denote his being bound, will be 

uldcient ; becauſe ſuch obligation is only in nature of a contract, 

daſtcurity for the performance of a contract, which ought to 

* conſtrued according to the intention of the parties. | 

Adereſore; if a man uſeth this form of words, viz. This bill uit- Dyer, 22. b. 
e tat 1 A. B. have borrowed 10 l. of C. D.; or this form, 
"crandum, quad talis debet to B. ten funds; or thus, Memoran- 


dum, 
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vide 10 Co. not properly expreſſing the quantity of the ſum in which the part? 
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dum, all things reckoned and accounted between A. and B. A. Coon. 

wit ſe debere to B. ten pounds ; all theſe forms are good, and f 

as effectually bind the party and his executors, as if the mos Wl ** 5 

formal words were made uſe of, provided the writing be ſealet Det 

and delivered. c | the ſur 

Leon. 25. So, a writing in this form, Memorandum, I A. B. have agreed t 2nd ad 
Pay J. S. 201. though this be in the preterfect tenſe, yet if it hath [n d 

all other ceremonies eſſential, it ſhall amount to an obligation. four th 

ro. Eliz. So, in this form, This bill awitneſſeth, that I R. S. have receiv Wi bil 
729 of T. B. 4ol. to the uſe of R. and J. S. children of, & c. equally u ce, 
divided between them ; which ſum I confeſs to have received t th Wi" for 

ier aforeſaid, and the ſame to repay at ſuch time as ſhall be thought be 90 4 

fer the profits of the ſaid R. and J. S.; this was reſolved to be a good 


obligation. Wwer 
cro. Bliz. So, a writing in this form, Memorandum, that 1 bind myſelf t 
— 1 J. M. 70 pay him as much money at my brother owes him ; and in the . 
758. end of the bill is written the ſum of 40. which is ſaid to be the ( 
debt due from the brother : this is a good obligation. Ob] 
— Elis. Memorandum, that I owe and promiſe to pay to A. 10 l. at ay Dat 


time after the Feaſt, &c, when thereto required, for the payment : 

whereof bind myſelf to J. H. by theſe preſents : this is a good bil þ 13 { 
to A. by the firſt words, and the latter being ſurpluſage are void, the r 
and to be rejected. nent, { 
Moor, 637. It is held in Moor and Cro. Eliz. that a bill in this form, MU n<cc 
Parry v. FEnown, & c. that 1 owe to B. 141. to be paid at the Feaſts, &c. together Wi" ita! 
Woodward, 5 , : : k a 1h 

adjudged. with 61, which I owe him upon bills and reckonings ſubſcribed ui he 


Ang that. my hand, amounts only to a bill for 14 J.; but (a) Dyer holds it ue 


wn. wo good obligation for the whole debt of 20/7. ſcien 
with 6 /. which I owe dy bills, &c., are only an explanation of the precedent debt. Cro. Eliz. 537. SC And 
adjudged, and that that which comes after the ſo/verdum is void, as that which comes after an babendun E 

() Dyer, 22. b. in margin. Ng on a 


ul [14 

Vent. 238. In debt for 20% the plaintiff declared, that the defendant ang 

— ve cefſit ſe teneri per ſeriptum ſuum obligatorium, & e. and the words af uh per 

the deed were, I do acknowledge to Edward Watſon by me tui be 

pounds upon demand, for doing the work in my garden ; and upon de- ed or 

murrer to the declaration, it was adjudged a good bond. Alſo, 

3 Leon. 119, Theſe words, I am content to give to W. 10 l. at Mich. and 101.8: mer 

2 Rl . af our Lady-day, amount to an obligation, and an expreſs engage Wh ind « 

ac ment to pay, See. Mich a1 
But for this It hath been held in variety of caſes, that a ſeeming Latin word, 


. intended to be bound, ſhould, notwithſtanding, be ſo conſtrucd 


193. 206. as to anſwer the intention of the parties, rather than that the oblt- 
— 4 gation ſhould be void; as quinguagefſimis libris, for 1 
290. 309. libris, has been held good; ſo, trigintate for triginta, ſexingenia 
355+ boz. ſexaginta ; and it is ſaid in general, that in moſt caſes where ” 
_ m_ gent or gint, or the /ex or ſept are right, the obligation has been 
Brownt. 62. held well. 


Mod. 
2 Roll. Abr. 146. 5 Mod. 154. 2 Jon. 58. Comb. 60. 86. 187. 477. Ld. Raym. 335. ; 
287. 2 Salk. 462. pl. 2. { By ſtatute 4 Geo. 2. c. 26. bonds mult be in the Engliſh language, © 
not in Latin or French, or any other language whatſoever. ] 
A bond 


Obligations. 150 


A bond in vigints nobilis has been held a good bond for 6 l. 8 f.; Cro. Jac. 
far though nobilis be not a Latin word, yet it being a term ſignify- 205 © 
6; 67 and 8 d. it may properly be made ule of. . 


Burchin v. Vaughan. 
Debt brought upon a bond for 60 J. the bond was in HTalian, and Cre. Jac. 
the lum therein expreſſed was in theſe words, viz. in ceſſanti libris, 3 
nd adjudged to be good. . ay. 
In debt upon a bill obligatory, demanding thirty-two pounds Cro. Jac, 
ur ſhillings and ſeven pence ; the defendant demanded oyer of 67. Hul- 


cogm. 
d ſhall 
e moſt 


ſealed 


preed ty 
it hath 


1 ke bill, and it was threty-two ponds four ſhillings and ſeven cv. Long. 
Ih t 1, bece, ſo threty for thirty, and ponds for pounds z and on demur- 

* „br this cauſe, it was adjudged for the plaintiff. 

veht bf 50 a bill, in which the party bound himſelf in the ſum of eu- 10 Co. 133. 
, 2 ood bound, has been held a good obligation for 17 J. in order to mY W 
7M nſver the intention of the parties. 2 Roll. Abr. 147. 8. P. cited: 
myſelf t 

d in the 


be h of the Ceremonies requiſite to a Bond or 
Obligation: And herein of Signing, Sealing, 
+ at any Date, and Delivery. 


payment . pu ws | 
ood bill | is ſail, that there are only three things eſſentially neceſſary to 2 Co. g. a. 
an voich the making a good obligation, via. writing in paper or parch- Ceadards 


. 0 . . . le * : 
nent, ſealing, and delivery; but it hath been (a) adjudged not to 8 "ou 


m, Be i WJ* 1eceflary, that the obligor ſhould ſign or ſubſcribe his name; Moor, 28. 
together d lat therefore if in the obligation the obligor be named Erlin, 32 ; 
ed with ed he ſigns his name Erlauin, that this variation is not material, 462, pl. eg 
olds it 2 uſe ſubſcribing is no effential part of the deed, ſealing being L4. Raym. 


utticient, 8 335. 
5 Mod. 28 1. Vide tit. Miſnomer and Addition. 
J 5357. 8. C | 


337 And though the ſeal be neceſſary, and the uſual way of declar- Dyer, rg. a. 
gon a bond is, that the defendant per ſcriptum ſuum obligatorium 0 Els, 
uo ſuo ſgillatum acknowledged, &c. yet, if the word /igillat. be hes — 
ming, it is cured by verdict and pleading over; for when he 420. 

atd per ſeriptum ſuum obligatorium, &c. all neceſſary circumſtances \ Co. 5. 


77 \ . . . . . Vent, Os 
re F001 ell be intended; and if it were not ſealed, it could not be his Af gar 


pon de- Med or obligation. g 
Alo, though ſealing and delivery be eſſential to an obligation, 2 Co. 5. a. 
a here is no occaſion in the bond to mention that it was (5 ſeal- (5) So, an 


lant com- 
words of 


and 101. 


engage nd delivered; becauſe, as my Lord Coke ſays, theſe are things og 

4 bl 
2 uch are done afterwards. though it 
un word, want in cujus rei teſtimonium. Moor, 3. Leon. 25. 2 Co. 5. 4. 
the partſ 


An obligation is good though it wants a date, or hath a falſe or 2 Co. 5. 


edy : : , 
_ apollible date; for the date, as hath been obſerved, is not of the Goddard's 


bar. * of the deed. But herein we mult take notice, that the _ 312 
gens fot \ E delivery of a deed or obligation is the day of the date, Hed. 249+ 
chere th. |. : - is no day ſet forth; and if a deed bear date one day, Cn, = 
has been 2 elivered at another, it was really dated when delivered, 136. 264. 
iche clauſe of (c) gerens dat. be otherwiſe. Ton 193. 
If 5 

35• 5 Mod. e has been taken between gerens dat. and cu us dat., that the firſt refers to the expreſs 

nguages © be 65 «t cujus dat. is always intended of the rea! date, which is the delivery.” 5 Mod. 238, 


+ 2Salk, 163. Ld. Raym. 335. 


A bond If 
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oro. Eliz. If 4 man declare on a bond, bearing date ſuch a day, but & 
773: , , not ſay when delivered, this is good; for every deed is ſup. 
Salle, ro poſed to be delivered and made on the day it beats date; and 
pl. 7. if the plaintiff declare on a date, he cannot afterwards reply, 
that it was primo deliberat. at another day; for this would be x 

departure. 
Brownl. But, if a bond bear date ſuch a day, but was really delivered 
— WM day after, the obligee may declare on a bond of ſuch a date, but 


prims deliberat. at a day after; and if the obligee declare on a bond 

of ſuch a date generally, the obligor may plead it was prims dil. 

berat. on ſuch a day after; but then he muſt trayerſe that it wa 

delivered on the day of the date. 

2 Co. 4.6. If the bond was delivered before the date, on iſſue, non ef fac 

3 Keb. 332. tum, joined on ſuch a deed, the jury are not eſtopped to find the 
truth, viz. that it was delivered before the date, and it is a good 
deed from the delivery. 

Vent. 9. In debt on an obligation, the defendant pleads that he delivered 

5 3 it as an eſcrow, & Hoc paratus eft verificare : this is ill, for he ought 

2. to ſhew to whom he delivered it, and conclude 7/int nient fon fait 

803. & de hoc ponit ſe, &c. | 

Hob. 246. 80, pleading that he delivered it to the obligee as an eſcroy, 

Vent. 9. to be his deed on certain conditions, is ill; for by the deliyery of 
it to the obligee, it is become his deed abſolutely. 

co. Lit. 36. A bond or deed may be delivered by words, without any act o 

. 5 delivery; as, where the obligor ſays to the obligee, go and take 

$35. [ * the ſaid writing, or take it as my deed, Sc. ſo an actual tradition, 

ſtances may Without ſpeaking any words, is ſufficient z otherwiſe, a man that 


amount © is mute could not deliver a deed. But (a), where on an iſſue o 
delivery, fee 


' Goodright non eff fatum, the jury found that the defendant ſigned and ſealed 


y. Strahan, the obligation, and laid it on a table, and that the plaintiff came 


Cowp«2c4-] and took it up, this was held not to be the defendant's deed, with 


ago out other (5) circumſtances found by the jury. 


Elis. 122. (6) On an iſſue non Fs fa#um, the evidence was, that the obligation was written in a book 
c 


and that in the ſame leaf the defendant put his hand and ſeal thereto; and this was held to be ſufficient 
evidence for the jury to find it his deed, which they having accordingly done, it was held good without 
queſtion. Cro. Eliz. 613. Fox v. Wright. 

If an obligation be delivered to another to the uſe of the 
obligee, and the ſame be tendered, and he reſuſe, the delivery has 
loſt. its force. 

Lord Love= [If A. and B. enter into a bond, and ſet but one ſeal to it, 20d 

. A. execute it for himſelf and B. with the authority and in the pre 
ones, 268. ſence of B., it is obligatory on both. ] 
all v. Dunſterville, 4 Term Rep. 313. 


5 Co. 119. 


(D) Of the Parties to the Obligation: And herein 
1. Who may bind themſelves, or be Obligors. 


5 Co. 119. ALL perſons who are enabled to contract, and whom the Jas 


—4 ws ſuppoſes to have ſufficient freedom and underſtanding fo 
340, that purpoſe, may bind themſelves in bonds and obligations: 4 


over | 
teithe 

80, 
meat, 
felf ir 
theſe, 


m. ( 
fr bis b 
Intancy 
Alle 
Fold ] 
man C. 
quence 
n bloo 
tor and 
ter offi 


Reved 
m of 
Aal, th 
teginni 
wſter, 
lim wh 
would 

bauch. 


but do But, if a perſon is illegally reſtrained of his liberty, by*being Co. Lit. a 53. 
1 confined in a common gaol or elſewhere, and during ſuch re- luft. 482. 


is ſup. ; 
e; and ſtraint, enters into a bond to the perſon who cauſes the reſtraint, A. Ge is 
; reply, WH tic ſane may be avoided for dureſs of impriſonment. 

d be 2 f a man menace me unleſs I make him a bond for 40 J. and Bac. Rez. 


| tell him, I will not do it, but will give him a bond for 20 J. the 22 
vered at court will not expound this bond to be a voluntary one; for 
ate, but gn videtur conſenſum retinuiſſe, qui ex præſcripto minantis aliguid 
a bond wutavit, | 


mo deli So, in reſpect of that power and authority which a huſband has VJ tit, 
t it was der his wife, the bond of a feme covert is % facto void, and ſhall Baron and 
neither bind her nor her huſband. | — * — 
| oft fac So, though an infant ſhall be liable for his neceſſaries, ſuch as Doctor = 
find the WM neat, drink, clothes, phyſick, ſchooling, &c. yet, if he bind him- Scudent, 11g. 
; a good k in an obligation, with a (a) penalty for payment of any of GS, Lit. 
=. 4 . 72. Cro. 
theſe, the obligation is void. . 
lelivered m. (a) For this incapacity of an infant ariſes from his being incapable of contracting for hone Fenn 
Je ought fr lis benefit; but it can never be for his benefit to enter into a penalty. Cro. Eliz. 920. Vide head of 


fon fat, Iatancy and Age. 


c Alſo, though a perſon nor compos mentis ſhall not be allowed to 4Co. 124. 
1 wid his bond, by reaſon of inſanity and diſtraction, becauſe no Berech's 
very oi man can be allowed to ſtultify himſelf, becauſe of the ill conſe- . > boa 


quences that might attend counterfeit madneſs; yet, may a privy Idiots and 


L * n blood, as the heir; and privies in repreſentation, as the execu- Lunaticks. 
e e administrator, avoid fuch bonds. Alſo, if a lunatick, af: 1 
ON . rr office found, enters into a bond, it is merely void. arte bad 
i j . of a lunatick 
| iſſue 0 x ſaluteſy void z and the obligee himſelf may, on non ef faftum, give lunacy in evidence. Yates v. 
id ſealed ben, 2 Str. 1104, A bond may be avoided in like manner by reaſon of exceſſive drunkenneſs at the 


le of executing it, Cole v. Robbins, Bull. N. P. 178. 
tiff came : 7 
d, with | But, if an infant, feme covert, monk, c. who are diſabled by Roll. Rep. 
aw to contract and to bind themſelves in bonds, enter together 4“ 

nid a ſtranger, who is under none of theſe diſabilities, into an 

91z2t1on, it ſhall bind the ſtranger, though it be void as to the 


nfant, c. 


2 in a book 
de ſufficient 
zod without 


, of ta © ſerrant make a bill in this form, Memorandum, that I have Velr. 137, 
very bat raved of Ed. Talbot, to the uſe of my maſter Serjeant Gaudy, the ee 


jan of 40 1. to be paid at Michaelmas following, and thereto ſet his 
al, this is a good obligation to bind himſelf; for though in the 
*inning of the deed the receipt is ſaid to be to the uſe of his 
wlter, yet the repayment is general, and muſt neceſſarily bind 
un who ſealed z and the rather, becauſe otherwiſe the obligee 
- lole his debt, he having no remedy againſt Serjeant 

a 


o it, aud 
the pre 


in | | 
here 2. Who may take ſuch Security, or be Obligees. 
panty, idiots, as alſo a feme covert, may be obligees. And as 5 Co. 119. 
mis the huſband is ſuppoſed to aſſent, being for his advantage: . Ce. Lt. 


it if he diſagrees, the obligation has Joſt its force; ſo that after Mt 
Vo, I. N the 


the 1a 

ding fo 

ons. 
But 
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the obligor may plead non eff fuctum. But if he neither agtees not 


diſagrees, the bond is good, for his conduct ſhall be eſteemed 2 tacit Th 
Conſent, -ſince it is a turn to his advantage. (a) bo 
But for this But a feme covert can neither be obligor nor obligee to le Wi” 5 
_— huſband, nor vice verſa, being but one perſon in law. Alfo, by tne ot 
Feme, the better opinion, a bond entered into, to a feme ſole, by tle 
Letter (E). perſon whom ſhe afterwards marries, is, by the marriage, at lay kb 
© <ul vary (a) extinguiſhed. f 
buſband to the intended wife prior to marriage, condi:ioned for payment of money to her after the 1 : 
obligor's death, is not extinguiſhed by the coverture ; and ſuch a bond may be enforced at lan againk the m 7 
heirs of the huſband. Milbourn v. Ewart, 5 Term Rep. 381. Cage v. Acton, 1 Id. Raym. 515. b B. 1 
| the 10 
Co. Lit. An alien may be an obligee ; for ſince he is allowed to trade W-5ar 
3 A and traffick with us, it is but reaſonable to give him all that If 2 
Cro. 112 ſecurity which is neceſſary in his contracts, and which vil dem, 
142. 683. the better enable him to catry on his commerce and dealing ad if 
2. 9 amongſt us. ſve, al 
pl. 1. Ld. Raym. 282. Fide head of Alien. onditi 
Cro, Eliz. Sole corporations, ſuch as biſhops, prebendaries, parſons, vicary ag 
464. Dyer, c. cannot be obligees, and therefore a bond made to any of theſe : 
= Lit. g. {hall enure to them in their natural capacities; for no ſole boli lt 4 
a. 46. b. politick can take a chattel in ſucceſſion, unleſs it be by (6) cuſton. e 
Hob. 64 But a corporation aggregate may take any chattel, as bonds, leaſes Je * 
ng . Sc. in its political capacity, which ſhall go in ſucceſſion, beau b, 
the Cham- it is always in being. | &e court 
berlain of Pome |, 
London, whoſe ſucceſſor, by cuſtom, may have execution of a bond or recognizance acknowledged to ile wipe in 
predeceſſor for orphanage money. 4 Co. 65. Cro. Eliz. 464. 682. bf 10 fer 
Krume) 
3. Who ſhall be ſaid the Obligee ; and therein of making ſeven! | In de 
Obligees. 82 bor 
kaorney 
2 Roll. Abr. If A., by his bill obligatory, acknowledges himſelf to be 1 
2 1 debted to B. in the ſum of 10 J. to be paid at a day to come, al bon of | 
ner. [The binds himſelf and his heirs in the ſame bill in 20 J., but does na : 
ſelventmm mention to whom he is bound, yet is the obligation good, and he tr of t 
ee — ſhall be intended to be bound to B. to whom he acknowledged be rape 
bound, fore the 10/7. to be due. Vo, if 
though the obligee's name be omitted in the preceding part of the inſtrument. Langdon v. Point 
3 Lev. 21. Lambert v. Branthwaite, 2 Str. 945.1 L 2nd 
Dyer, 167, If A. enters into an obligation to B. which he delivers to C. t 
a tas the uſe of B., though this immediately, upon the execution ar Whe 
Bendl. 75, delivery to C. becomes the deed of A., yet, if after it 1s preſented ma 
Co.tnt.145. to B. he (as he may) diſagrees to it in pars, by ſuch refuſal th ke 0 
<=" Abr. obligation (e) loſes its force. 
Salk. 301. S.C. cited. (c) In 3 Co. 26. b. where my Lord Coke cites this caſe, he ſays, that pe & is ( 
adventure in an action brought on the bond, A. cannot plead ner eſt factum, becauſe that it was One” ; 
deed. —But in 5 Co. 119. b. he ſays, that in ſuch caſe the obligor may plead non off factun, 10 FF Jin 
the obligation, by the tefaſal of the obligee, loſes its force. | ly 
| ms 


Thoug! 


ees not 
1 2 tacit 


to het 
Iſo, by 

by the 
at law 


r after the 
againſt the 
. 51 5. 


to trade 
all that 
ich wil 
dealing 


$, VICars, 
of theſe 
ole body 
cuſtom, 
ls, leaſes, 


, becauſe 


edged to bly 


ig ſeven 


to be it 
ome, al 


does now 
d, and be 
edged de 


lon v. 


8 to 6 kc 
ution and 
preſented 


efuſal the 


ays, that fe 
t was once“ 
um, in c 


Thovp 


Obligations. 16563 


Though there may be ſeveral obligees, yet a perſon cannot be Dyer, 350. 
e bound to ſeveral perſons ſeverally; and therefore an obligation — ph — 
of 2001, to two, ſalvend. the one hundred pounds to the one, and , — 


de other to the other, is a void /evend. 209. — 
177. (a) Bu 
a man may coyenant with two ſeverally, for that ſounds only in damages. Maich, 103. 


A bond was worded in the words following: Be it known, that I Cro. Jac. 
g. d acknowledge myſelf to owe and be indebted to B. and C. in the 782 Foxall 
lm of g11. 128. 8 d., for which payment to be made 1 bind myſelf © 8 
1B, in 100 /.; and whether B. alone ſhould bring the action for 
he 100 /., or both ſhould join in an action for the 91 J. 12s. 84, 
twitater & adjournatur. | 

If an obligation be made to three to pay money to one of vel. 175. 
dem, they muſt all join in the ſuit, for they are but as one obligee z 
md if he to whom the money is to be paid dies, the others muſt 
ſue, although they have no intereſt in the ſum contained in the 
condition. 

do, if an obligation be made to three, and two bring their ac- $14. 238. 


A 23 420. 
ton, they ought to ſhew the third is dead. Vows 3. 


A. bind himſelf in a ſum to B., /elvendum to C., who is a Queen Mo- 
lnger, to the uſe of B., a payment to C. is a payment to B., then v. 


| . Chall 
ad in an action upon it the count mult be upon a bond /o/vendum wry hs 2 
vB, 2 Leb. Bra 
In this caſe 


& court only inclined to the opinion here ſtated: there was no determination : the matter was ad- 
pee. — As courts of law now take notice of truſts, the defendant may plead, that the nominal 
Wizze in the bond, is not the real owner of it, but merely a truſtee for another, and ſo entitle him- 
Ei er off a debt due from the ceftuy que rad th 
amen v. Brook, Mich. 22 G. 3. C. B. 1 Term Rep. 621-2. ] 


la debt the declaration was, that the defendant became bound 6 Mo: 228. 
* bond of for the payment of to him, his Robert v. 
ktorney or aſſigns, and on oyer of the bond it appeared, that the . 
prndur was to the plaintiff's attorney or aſſigns, without men- 1043. 

bin of himſelf; and on demurrer for this variance it was held 0 
vl; and that the declaration muſt not be according to the let- 

of the obligation, but according to the operation of the law. 

reupon, 5 

o, if A. make a bond to B., folvendum to ſuch perſon as he ſhall 6 Mod. 22t. 
out; if B. does appoint one, payment to him is a payment to 

0 nd if B. appoint none, it ſhall be paid to B. himſelf. 


Nhere there are ſeveral Co-obligots or Sureties; and herein; 
vbere they ſhall be ſaid to be jointly and ſeverally bound, and of 
de Obligee's Remedy againſt all or any of them. 


tis clearly agreed, that two or more may bind themſelves a Roll. Abt. 
nim an obligation, or they may bind themſelves jointly and 148. Dyer, 
Mllyz in which laſt caſe the obligee may ſue them all jointly, . 5 Co. 19. 
* may ſue any one of them, at his election; but if they are Daliſ. 8g. 
W, and not ſeverally bound, the obligee muſt ſue them ft. 
M 2 jointly. 


im. Rudge v. Birch, Mich. 25 G. 3. B. R. 
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pl. 2. jointly. Alſo, in ſuch caſe, if one of them dies (a), his execwor Al 

2 4 is totally diſcharged, and the ſurvivor and ſurvivors only thoug 

(a) If two chargeable, 8 a canno 

are bound jointly, and one dies, he ſurvivor only is liable in equity; but it is otherwiſe, if they we« deed. 

bound jotatly and ſevcra ly. 2 Ve.n. yg. An 

Dyer, 19. If three enter into an obligation, and bind themſelves in the Wl * 

b. fl. 114. words following, Obligamuzr nos & wirumgque neſtrum per fe pro t e 

Ein ſolido; theſe make the obligation joint and ſeveral. mult 

Cro. Jac. So, where two bound themſelves, cr any of them, their heirr, exe uter | 

8 cutors, or either of their heirs, &C. and the obligation was ſealed * 

v. Sandilans and delivered by both of them jointly; this was held to be a joint Pecial 

and ſeveral, and not a joint bond only; and that the word whit © 

ſhould be underſtood the fame as rr, and that therefore be 

joint delivery and acceptance could not make that joint oply, — 

which by the words was joint or ſeveral, at the election of the Wi +=." 

obligee. paule tia 

8 f. 6. 31. If two jointly and ſcverally bind themſelves in an obligation Wi d 
; og = which they ſeverally deliver at different times and places, yet is 85 

the obligation joint or ſeveral, at che election of the obligee. : 

Moor, 266, If three are bound in a bond by theſe words, Obligamus nut & hound 

3 6 queimlibet noftrum conjunttim ; this is a joint obligation, arid one of lage 

te them alone cannot be ſued (5); for the word conjfunctim makes the 436 

lit v. Wells. obligation joint, which the word guemlibet cannot make ſeveral il” *'E: 

\} — 5 being inſerted for no other purpoſe, but to expreſs more ſtrongly 0 

$64 1 Show. 8. that they ſhould be all bound, not that they were to be ſeverally 4 2 
fo S. P. bound. 3 

1 4 (5) But if outlay 
99 one is ſued, he muſt take advantage of it by pleading in abatement; for if he demands oyer, 1 dt. acht. 
+4 murs, the plaintiff ſhall have Judgment z for the court will preſume, that the other never ſealed f. if 
1: Gilbert v. Bath, 1 Str. 503. They will prefume the like, unicfs the plea Rate that the other actu- ti 
3 ally did ſeal it. Hollingworth v. Aſcue, Civ. EL. 355-] * 
WE 2 Rell. Abr. If by indenture between three on the one part, and two of the 271 
. — A : other, .the two covenant jointly and ſcverally to perform a cet -,; 1. 
3 three judges act, and the three likewiſe covenant jointly and ſeverally wit not 
17 agoinit the ſaid two, that, after the performance of the ſaid act, IH 
* f _ will pay the ſaid two a certain ſum of money, &c., and ws by 
#4 joint and fe. follow theſe words, viz. Pro vera. & reali performatrone onmu trion 
3 veral ; and articulorum & apreamentorum prediftorum alternatim una parti be ſcye 
33 6 pradifarum obligavit fe haredes, ' executores, adminiſtrateres & aſl des th 
adv, natos ſuor, in & ſubter penalitotem ſexaginta librarum flerlingarum Way f. 

ef the judges an action of debt for the 60 /. on this laſt clauſe, cannot be broug Ftion 

_ 1 3 2 one of the three only, being only joint, and not joint aa: e, 

able bm ſeveral, like the precedent covenant. tions 

Serjeauts-Inn in Flect ſtreet, on its being propoſed to them. Lut, 

10 H. 7.16. Although two or more may bind themſelves jointly, or join * : 

— and ſeverally, in which caſe the obligee may ſue them all ja 2 

(e) Valeſs or ſeverally, at his election; yet, if three or more th q N 

—.— to ſelves jointly and ſeverally, the obligee cannot ſue two of ther A ; 

ache (o) only jointly, | by 5 

other perſons are dead, Hard. 198. Cro, Eliz. 494. Sand. 291, Sid. 238. 420. Allen, 21. U (5 1 


Lutw. 696. Cro. Jac. 152. Keb. $40, 936. All 
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Alſo, if two be bound in a bond jointly, and one be ſued alone, Co. Lit. 
tough he may plead this matter in abatement of the writ, yet he 23. a. 


©». 0s : Co. 119. 
cannot plead non eff factum; for it is his deed, though not his ſole Whelpdale's 
deed. |.» Eaſe, DoR. Pl. 298. Cro. Jac, 152. Vent. 34. Poph. 161. 9 Co. 110. 


And therefore in debt againſt one, on an obligation wherein Vent. 76. 
tro are jointly baund, after imparlance and -ayer, the defendant 35, 

F 2 Keb. 795» 
cannot plead ..that the other. ſealed and delivered; for as that (a) And 
nut come on the defendant's fide, and it is too late to plead it therefore in 
ater imparlance, it ſhall be taken, that the other did not ſeal, Wc. 2 
wr will the oyer help it, for it does not appear by it, without alan thees 
ſpecial zverment. But of (a) records oyer is ſuſſcient, without bailees or 


l ; ſureties, ups 
werment, 5 ona . 

tuace a knowledged by them and the principal jointly and ſeyerally ; on demurrer the writ abated, be- 
aſe, this being founded upon a record, the plaintiff ought to ſet forth the cauſe of the yariance from 
de record ; as, that one was dead. But, if an action be brought upon bond in the like caſe, there, the 
&(dants ought to ſhew that it was made by them and others in fail life not named in the writ; be- 
tule the court ſhall not intend that the bond was ſealed and delivered by ail that are named in it; and 
te core the defendants cannot demut upon it, ghough it be entered in bac vera. Allen, 21, Blacks 


vel v. Aſhton, 

do, in debt againſt one, on a bond wherein two are jointly Saund. 291. 
hound, after oyer the defendant demurred, and the plaintiff had da 429- 
julgzent 3 for though another be named in the bond, yet it does — 
net epprar, without averment, that he ſcaled, and then the bond 
4Wzgle; but it ought to have been pleaded in abatement. | 

Alo, if two or more be jointly bound, though, regularly, one 9 Co. 119 a. 
al them alone cannot be ſued, yet, if proceſs be taken out againſt 8 
il, and one of them only appear, but the other ſtand out to ann 
Een. he who appeared ſhall be charged with the whole 
lebt. 

i two are jointly bound, and there is judgment againſt both, Hob. 59. 
decution lIikewjſe muſt be taken Gut againſt both, and muſt be "34 3 * 
&the ſame nature: alſo, if two are jointly and ſeverally bound, Ky 12 0 
ad there is judgment in a joint action againſt both, the execution Mod. 2. 
nult be joint againlt both, and of the ſame nature; ſo that you TY on 
anuot take out a capias againſt one, and an elegit, &c. againſt the 82 
Klee; for though the plaintiff might have ſued them ſeverally, 
tt by ſuing them jointly he has made his election, and the exe» 
tion muſt enſue the nature of the judgment; and though they 
* |cyeral perſons, yet they make but one debtor, when J. . 
ws them jointly, But if the obligee ſues them ſeverally, he 
Wy ſever them in their kinds of execution; for though the obli- 

Fon be but one, yet the originals, ſuits, pleadings, judgments, 

* exccutions are as different as if they were upon ſeveral obli- 

tions. 

Lut, if there be a joint judgment againſt two, and one die, a Raym. 26. 
Fre facias lies againſt the other alone, reciting the death ; and os | 4a 
* aunot. plead, that the heir of him that is dead has aſſets by — Te 
ent, and demand judgment, if he ought to be charged alone; Eaſat v. 
2 0 common law, the charge upon a judgment being (c) per- 52 . 

- urvived ; and the ſtatute of Wefm. 2. 13 Ed. flat. 1. c, 45. judged 
* pives the elegit, does not take away the remedy of the plain- TE 3. 13. 
u the common law, and therefore the party may take out his 9 
3 exeeution . 
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pl. 37. & execution which way he plcaſes; for the words of the ſtatute we, 


ogg 4 AM. Sit in electione. But, if he ſhould, after the allowance of this vm 
20 E. 3. 29. and revival of the judgment, take out an elegrt to charge the land, 
Gl For the the party may have remedy by (d) ſuggeſtion, or by audi 
Ifrerence 9 5 a 

500g quereta. | 

real and perſonal execution, and that a perſonal execution will ſurvive, though a real will not, «il 
3 Co. 14. Yelv. 202. Raym. 133. 2 Keb. 3. 331. 4 Mod. 315. 3 Keb. 295. Salk. 319. K 
Ld. Raym. 44. Comb. 441. 5 Mod. 338. Carth. 320. 404. Show. 402. (d) Forthis vide F. N.B, 
166. 44 E. * 10. 
ok Pp If two are bound in an obligation jointly and feverally, and 
yer Jas judgment given againſt each in two ſeveral actions, one in Bana, 
2 But oy. the other in Banco Regis, and after one is taken in execution in dm 
&c. oy Regis, and after an execution is taken i Banco againſt the other by 
Nb. 8, * elegit, and lands and goods (e] delivered in execution thereupon; 
8. C. ad. he, that is in execution by his body i» Banco Regis, ſhall be deliver- 


Judged be- ed upon an audita qucrela, becauſe the execution upon an elegit i 


But 1 
dis ha 
m ext 
but by 
te pre 
in bar, 
Wind 
might 
ad th 
AA 
for the 


. a ſatisfaction. th 
geat. (e) But if, after execution by el-git, the judgment in Banco is reverſed, perhaps the other full If o 
- Not have an audita quereta fer Croke, contra Doddridge. 2 Bulſt. 100. And my Lord Coke lay, 

that if upon an audita quers/a the other be once diſcharged, although af:erwards the judgment it Baz and le: 

de reverſed, yet he ſhall not be taken in execution again. Roll. Rep. 10. 2 Bulſt, 10. by Wa: 

5 Co. $6. If A. and B. are bound in an obligation jointly and feverally, "_ 

p- > — and judgment given againſt each upon ſeveral actions brought, * 

55. Co. and both taken in execution, and after 4. eſcapes; yet B. ſhall 3 

— 4 not be delivered upon an audita querela; for though the obligee nay 0 

Bae. may have an action againſt the ſheriff for the efcape, yet, til he * 
is actually ſatisfied, the other ſhall not have an audita querela, no .. 

the obligee be compelled, whether he will or no, to take his reme- . 4 

dy againſt the ſheriff, who may die or be inſolvent. — 

8 co. 136. If ſeveral obligors are bound jointly and ſeverally, and the * 

adam obligee-make one of them his executor, it is 95 ) a releaſe of e . 

8 debt, and the executor cannot ſue the other obligor. "4 

(.f ) But though it be a releaſe in law, infregard it is the proper act of the obligee, yet the debt by this is wy vere 

not abſolutely diſcharged, but it remains aflets in his hands, to pay both debts and legacies, Civ UW: whe 

Car. 373. Velv. 160. & wide tit. Evidence, letter (G). | law, as 

ment 

1 A. and B. were jointly bound to J. S., who made the wiſe oa 

eich, "Paſch, A. executrix, and died; A. and his wife brought debt againſt B. ths 

26 Car. 2, Who pleaded this matter in abatement : it was argued by Seren 

Rot. 212. Turner, for the defendant, that by making the wife of one ok. 

the obligors executrix, the other obligor is diſcharged. Hob. 10 . | 

Fryer v. Gildridge, 21 E. 4. $16. Bro. Exec. 118. And that 11 a pe 

would be fo, if they were bound jointly and ſeverally. Plow. 38": 

a. Platt's caſe. Keilw. 63. 8 Ed. 4. 3 Bro. Debt. 156. Ide 2 

reaſon is, becauſe a debt, or perſonal thing, once ſuſpended 1k, 

gone for ever; and here the plaintiff, one of the obligors, is * 

charged, for he and his wife cannot ſue himſelf; and of that the _ 

other ſhall take advantage. Dyer 140. Co. Lit. 264. l. It Nag. 

releaſe in law, of which his companion ſhall take advantages nn Thre 

withſtanding the opinion 21 H. 7. 37. But if it was but rs sa 

for the time of the executorſhip, yet it is for the defendant, hat fl of 

an 


ing pleaded in abatement, | 11 H. 7, 4, by, 1 Ro 
5 5 6 * 
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tinguihment, 940. Mor, 8 5 f. pl. 1174. 1 Cro. Dorcheſter v. Webb, 
272. Yelv. 160. Flud v. Ramſey, 8 Co. 136. Per cur.— The plea 
being pleaded in abatement, it is for the defendant; for durin 
the coverture and executorſhip there is a ſuſpenſion of the debt. 
But it was agreed, that this debt due by the baron was aſſets in 
tis hands, and liable to the creditors, though it ſhould be adjudged 
n extinguiſhment ; for as North ſaid, this is a releaſe, but it is 
but by will; and therefore in nature of a legacy, which ſhall not 
e preferred to a debt. But it was doubted, if it had been pleaded - 
in bar, if it ſhould be for the defendant ; and North, Ellis, and 
Windham thought not; but that, after the death of the baron, it 
night be ſued for; for the ſuſpenſion is but during the coverture, 
nd the baron is executor only in right of his wife: but of this 


Ahn doubted, But in the principal caſe there was judgment 
or the defendant. | | 


If a feme ſole obligee take one of the obligors to huſband, this 8 Co. 136. a. 
b ſuid to be a releaſe in law of the debt, being her own act. March, ab. 

If one obligor makes the executor of the obligee his executor, Hob, 10. 
md leaves aſſets, the debt is deemed ſatisfied ; for he has power, 
by way of retainer, to ſatisfy the debt; and neither he nor the 
uminiſtrator de bonts non, &c. of the obligee can ever ſue the ſur- 
ming obligor. 

But, if two are bound jointly and ſeverally to A., and the exe- 2 Lev. 73. 
tutor of one of them makes the obligee his executor, yet the obligee 


ny ſue the other obligor. 

If two are jointly and ſeverally bound in an obligation, and the Co. Lit. 
wligee releaſes to one of them, both are diſcharged. [36 H. 8 
7. Barre, 3. Obligee made an acquittance to one obligor, which was dated before the obligation, but 
w delivered afterwards : the other obligor pleads this in bar, and it was adjudged a good plea in bar. 
Iz, each was bound in the entierty, therefore it was joint and ſeveral. 34 H. 6. So, in the caſe of 
tie king, if he releaſes to one of the obligors, the other ſhall tace advantage. 5 Rep. 56. conira.—And 
va releaſe in deed to one obligor diſcharges the other, fo of a releaſe in law, as 8 Rep. 136. Needham's 
aſe. A woman obligee marries the obligor, that is another ſort of diſcharge. But in 17 Car. 2. B. R. 
ww; vere bound jointly and ſeverally. The plaintiff ſued both, and afterwards entered a retraxit againſt 
m: whether that diſcharged the other was the queſtion ? Berkley ſaid it was, for it amounts to a releaſe 
nas, as the plaintiff confeſſes thereby that he had not cauſe of action, and therefore he cannot have 
Ayment, as in Hickmot's caſe, 9 Rep. and retraxit is a bar to an action; and the plaintiff by his own 
R has 2'tered the deed from joint to ſeveral, and therefore the other ſhall have advantage of it. Co. Inftz 
ere; for a1etraxit is only in nature of an eſtoppel, and therefore the other ſhall not have ad vantage; nei- 
cut a teleaſe, though it be in the nature of a releaſe; and if the obligee ſues both, and then covenants with 
W nt to ſue farther, that is in the nature of a releaſe, but the other ſhall not take advantage of it; and 
- UN. 6. it is (aid, that there muſt be an actual releaſe to one obligor to diſcharge the other. See 
lache Rep. 165.——Paſcb. 18 Car. Hannam v. Roll. The obligee releaſes to one obligor; the 
mer, in eonſidetation of the forbearance, undertakes to pay, and in an action on the caſe the matter was 
bud ſpecially ; and Rolle argued, that the debt was not abſolutely diſcharged, but only ſub modo, viz. if 
Ether can have the releaſe to plead, and becauſe the forbearance was a good conſideration. But the 
Au of opinion, that the debt was abſolutely diſcharged, and therefore the confideration was inſuf · 

See Hob. 70. Parker v. Sir John Lawrence. In treſpaſs againſt three, they divided on the 

8 Judgment againſt one. Then be entered a noli proſequi againſt the two others ; it was held to 

in Giſcharge to him againſt whom judgment was had; for as to him, the action was determined by the 

1 and the others are divided from him, and not ſubject to the damages recovered againſt him; 

ul proſegui, or nonſuit before judgment againſt one, would diſcharge all. Lord Nott. MS. Co. 
232. a. note (1). laſt edit. ] 


Three were bound jointly and ſeverally in an obligation, and 2 Lev. 22a 
33 was brought againſt one of them, who pleads, that the — 


of one of the others was torn off, and the obligation cancel- , == 28. 


ad. therefore void againſt all. Upon demurrer it was ad- pl.29. 
4 


judged, 8. C. ad- 
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judged ui. judged, that the obligation, by the tearing off the ſeal of one of 
(4) Where the obligors, became void againſt all, notwithſtanding the obligers 


ſeveral mer- 
chants cove. were (a) ſeverally bound. 

nanted ſeparatim, and the ſeal of one of them was torn off, it was held, that this ſhould avoid the co. 
venant, as to him whoſe ſeal was torn off only, but not as to the others. 5 Co. 24. Mattheeſos'; 
caſe, March, 126. S. C. cited, and a difference there taken between a bond and a covenant, 


March, 225. So, where three were bound in a bond jointly and ſeverally, 

=—_— and the ſeals of two were eaten by the rats, the court inclined 
ar ford. . j 

2 Show. 29. that the bond was void againſt all. 


S. C. cited, as adjudged to have been void. 


Owen, 8. But, where two were bound jointly and ſeverally, and it was 


. = found by ſpecial verdict, that after iſſue joined, and before the 


59+ pl. 12, ii prius, the ſeal of one of the obligors was. taken off the 


13-S.C. bond; it was held, that this being after iſſue joined, the bond 
and 3. * was good. 
where e 


jury were directed to try, whether it was his bond at the time of the plea pleaded, 
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Abr. Eq 93. If A. be bound in a bond for payment of money, and B. be 


„ bound with him, as his ſurety only, and the bond happen to be 
ten. loſt; equity will ſet up the bond, as well againſt the (5) ſurety af 


(5) Eſpe- againſt the principal, becauſe the bond was once a legal charge 


cialiy, if the againſt both. 
money was 


lent principally upon the ſurety's credit, Chan, Ca. 77. © wide 2 Chan, Ca. 22. Vern. 196. 
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Abr. Eq. 93. In equity, a bond creditor ſhall have the benefit of all counter. 
* bonds or collateral ſecurities given by the principal to the ſurety; 
" as, if A. owes B. money, and he and C. are bound ſor it, and 4 
gives C. a mortgage or bond to indemnify him, B. ſhall have the 

benefit of it ro recover his debt. 
And, 121. A bond made to ſecure a juſt debt, payable with lawful interet 
Moors 752» ſhall not be avoided by reaſon of uſury, or any corrupt agreement 
Ero. ihe.” between the obligors, to which the obligee was no way privy 3 25 
54 33. where A. being indebted to B. in 100 ., agrees to give him 30% 
a. 47. for the forbearance of that 100 J. for a year, and gives him a bond 
of 601. for payment of the 30 J., and for the payment of the 100% 
enters into a bond of 200 J. together with B. for the payment of 


true debt of 100 J. due from BB. to C. 
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F. Of their Remedies againſt each other, 


(c) Or per. If one of the ſureties pays all the bond, yet the obligee i; m 
haps he may compellable by law to aſſign the bond to him, but the ſurety's f 
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have remed 
by writ 8 medy muſt be In (e) Chancery. 


Plegits acquietandis. Lev. 72. [ Qu. Whether not in an action for money paid tothe other's uſe?] 
Sid. 89. And on this foundation, that there is a remedy in equity, i - 
Lev. 7%: been adjudged, that if A. together with B. is bound to for the 
Scot and 8 an 
Stevens, proper debt of B., &c. and A. pays the money, and B. dies, aud 
Roll. Rep. makes D. his executor, and D. in conſideration that 4. 


. forbcar to ſue him till ſuch a time, aſſumes and 1 


Obligations, | =- 


one of jay him; this conſideration is good, though D. was liable in Why was 

: ; not D. lia 
bligors equity only “. at law as executor, for money paid by plaintiff, for the uſe of teftator Þ 
d the co Alſo, it is held clearly in equity, that one ſurety may compel Chan. Ca. 
e mother to contribute towards payment of a debt, for which they — * 
” ep. 34+ 

were jointly bound. 1 

883 Therefore it hath been held, that if the obligee ſue in Chan- 2 Vent. 348. 
xclined, cery the executor of one obligor to diſcover aſſets, he muſt make 


all the obligors parties, that the charge may be equal. But it is 
made a guere, whether he may not ſue the principal, and leave out 
them which are bound only as ſureties. 


lit en But it is held, that if a judgment be had at law againſt one 2 Vent. 348. 

ore the obligor, you may ſue the executor of him alone, to diſcover aſſets, 

off the becauſe the bond is drowned in the judgment. 

e bond If the principal in a bond, being arreſted, gives bail, and 2Vern. 608. 
judgment is had againſt the bail, and the ſureties are afterwards —— * 
ſucd on the original bond, and are obliged to pay the money; 

. be the ſureties ſhall have the judgment againſt the bail aſſigned to 

* them, in order to reimburſe them what they had paid, with 

RI intereſt and coſts; and the ſureties in the original bond are 

yy * not to be contributory, for the bail ſtands in the place of the 


principal. 


ö. 


t) Of the Condition and Conſideration of the 
Obligation. 


counter- 
ſurety; 
, and 4 
have the [For the law on the ſubject of conditions of bonds, ſee tit. 


Cinditions, K, L, Sc.] 


intereſt, 


recent 
br ff) How the Breach of the Condition muſt be 
Nes aſſigned and ſet forth, and the Manner of plead- 


ing Performance, and in Bar. 


THE uſual way of declaring and ſetting forth the breach on a Cro. Jac. 
bond is, that the defendant per ſcriptum ſuum obligatorium 572: Crag 

fails ſu figillatum acknowledged, &c. and therein to lay a place 3 1 

where it was made, that it may receive trial, in caſe it be denied. © Mod. 306. 

Allo, it is uſual to ſay, that the bond was ſealed and delivered; 2 

but this has been held not to be of neceſſity, and to be cured by 214 — 

healing over, the calling it /criptum ſuum obligatorium implying 1043 · 

bh nuch. But it hath been held, not to be ſufficient for the plain- 

ilf to declare quod reddat ei ſo much, without adding quas ei debet 

Twyuſle detinet. | 

(The bond being the ſole foundation of the action, the court Sorelby v. 


vaſt ſee that it is properly executed; and therefore it is matter of je moe; 


bras that profert be made of it. And the defendant being 1 wii. 16. 
Willd to it by Jaw, the court gan in no caſe diſpenſe with „ 
| . ut 
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Read v. But where a bond is loſt, it is now holden, that the plaintiff may 


9 declare ſpecially, “ that it is loſt by time and accident,” and with. 
Rep. 151. out a profert, And where he has made a prefert, and the deed 


Totty v. is loit, he may move, that the production of a copy ſhall be 
12 — 2 oyer, or if he have no copy, to amend his declaration, and plead 
1 Cr. Pr. as above.] 

141. Matiſon v. Atkinſon, 3 Term Rep. 153. n. And ſee Whitfield v. Fauſſet, 1 Vez, 392. 


64) Cre. jac. (a) In an action of debt for part of a debt upon contract or oblj. 


ne ph gation, the plaintiff mult acknowledge ſatisfaction of the reſidue; 
prog th for there mull be no variance from the ſpecialty, .But (6) in debt 


erh 329. upon two bonds, the plaintiff in his declaration may acknowledge 


2 3 4 the payment of 104. in part, without ſhewing upon which bond 
Rep. 423- it was paid; for it is immaterial, and can no way prejudice the 


L. How- defendant, Beſides, the money might have been paid generalh, 


ever, in ſuch ; 4 be 
cafe. the Without any application to either bond (c). 


plaintitt has his election to which bond to appiy the money. Bloſs v. Cutting, 2 Str. 1 194+] 


Lev, $8. In debt on a bond with condition, the plaintiff uy declare ge- 


Tea) üer if nerally, and it is on the defendant's part to ſhew the condition, 
the consi- Which goes by way of defeaſance; and if he demand oyer, and de- 
tion be 1 mur, the plaintiff ſhall have judgment (d). 

gal upon the : 

face of it, for in that caſe the demurrer is proper. 2 Bl. Rep. 1103, 11 Co. 26,] 


Cro. Jac. Error upon a judgment in debt, upon an obligation of 600, 
315. Kirby the error aſſigned was, that there was not a ſufficient breach 


oo alleged; for the condition being that he ſhould enjoy ſuch lands 


S. C. cited, without eviction, the breach was aſſigned in the recovery by vet- 


and aliowed - - 2 _ 
ks: dict in ejectment, upon a leaſe made by one E., and does not 


and ſo in ſhew what title E. had to make the leaſe, but avers, that E. had 
3 Med. 135. a good title; and it might have been, that he had title from the 


1h plaintiff himſelf after the obligation made; and therefore he ought 
but — to have ſhewed a good and eigne title before the leaſe made: E 


325. Mod. per cur. The replication is ill; for it ought to (e) comprehend a 
66. ſeems full and manifeſt breach, otherwiſe it is not good. 


contra; and 
there ſaid by Jones, that, ſince this caſe, the ſtatutes 21 Jac. 1. c. 15. and 16 & 17 Car. 2. e. B. hare 
greatly ſtrengthened vetdicts. (e) That in debt upon a bond to perform covenants, the replication muſt 
thew a certain breach; but in covenant, it is ſufficient to aflign a general breach. Salk. 139 · pl 5 
Ld. Raym. 478. | 
Salk. 140. If the condition of an obligation he to deliver, beſore the 5th of 
K a 2 Jan., twenty quarters of corn out of a ſhip into a barge, to be 
Var bro. brought by the plaintiff to receive the ſaid corn; and the plaintiff 
| aſſign for breach, that the defendant did not deliver it 5 Jam; 
is good; for when one is obliged to deliver, and the other to at- 
cept, it ſhall be preſumed, that the plaintiff was there before the 
time, ready to accept the corn with his barge. 
Sid. 307. If the breach be aſſigned after the action brought, it is ill; 2 
Championv. where in debt on an obligation for non-performance of covenans, 
8 pc 
Shipweth ; dey Fe a : f rent 
but the re= the plaintiff replied and affigned a breach in non-payment ot ft 
porter ſays, the 20th of June, 17 Car. 2., and the bill was filed Tr. 
— 5 17 Car. 2. which term ended the 14th of June, this was held 


de for payment of money, and the money become payable pending the action, this makes the = 


that | 
Opin} 
of m1 


by 
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pood ; gt, where the condition is for performance of covenants ; wide Cro. Elis. 325. 4 Leon. g& 


may Keb. 106. 
With. |: is faid, that in an obligation for performance of covenants, Sid. 30. 
deed the breach ought to be more preciſe and particular than in actions ere 
all be of covenant 3 but that yet if what is material, and the ſubſtance, Coo, Be? 
plead is alleged, it is ſufficient 3 as, where the condition of an obligation 132. 

was, that the defendant, a bailiff, ſhould not let at large any pri- 
ſoner arreſted, without licence of the plaintiff an under-gaoler 
r obli- and the breach aſſigned was, that the defendant had let at large 
ſidue; ſuch a one, whom he had arreſted at Veftminſter, without li- 
n debt cence, Cc. this was held ſufficient, though the particular time 
pledge and place were not ſet forth, the eſcape being the material part 
1 bond of the covenant or condition, | 
ce the If the replication be repugnant to the declaration, it makes the Cro. Jac. 
erally, declaration ill, . becauſe the ſubſequent pleading falſifies the de- _— 27 9g 


chration; as, if a man declares on a bond made 1 Mart, if the. 
plaintiff replies, that the bond was delivered 30 Marti, this falſi- 
| es the declaration; becauſe it could not be made the firſt : fo, if. 
Ire ge- the rejoinder falfifies the bar, the bar is vitious, | 
In debt on a bond, with condition for performance of ſeveral z Vent. 156. 
ind de- things, the defendant pleads guod conditio ejuſdem fadti nunguam 

infrata fuit per ſe ipſum, &c. and held an ill plea; becauſe, for 

aring the bond it is neceſſary for the defendant to ſhew how he 

tath performed the condition; and this fort of pleading was never 
600 U, almitted, | | 


breach So, if he had pleaded performavit omnia, it had been ill; for the 1 Lev, 303. 

1 Jands particulars being expreſſed in the condition, he ought to plead to Sid. 215+ 

by ver- . JE Defendant 
7 ach particularly. But, if the condition were for performance of .þ,,,, 1 

des not corenants in an indenture, performance generally will be a good, conditions 

E. 2 plea, if they are all in the affirmative. 6 e 

n 

on h performance of covenants, without oyer of the deed, which contains the covenants. R. x Sid. go. 97. 

e ought a5. 1 Vent. 37. R. Al. 72.—And he muſt make a profert in cur. of the deed, otherwiie it wilt be 

de: Et lud on a ſpecial demurrer. R. 1 Saund. 9. ; 

hend a 


Debt on a bond conditioned to deliver goods on ſuch a day; Lev. 74. 
the defendant pleads, that he delivered them according to the form Nei. Lutw. 


5 — « the condition; the plaintiff demurred, becauſe he ought. to 3 
f hae pleaded expreſsl ding to the words of the condition, 245 
39 -l. are pleaded expreſsly, according condition, 245 

wat he delivered them on the day; and the court inclined to that (0) * 
e th ol qinion.—(a) So, in debt on a bond conditioned to pay a ſum 314 — 
„ to be « money at D. ſuch a day, the defendant pleads payment at the 2138. Salk. 
laintiff ay ſecundum effeftum conditionis ; the plaintiff demurred ſpecially, —_— os 
— it aule he does not ſay where he paid it; and it was held to be 195. 157+ 


r to u- form at leaſt; and the plaintiff having demurred ſpecially had 
fore the Juigment, (5) And generally, where, performance is pleaded, it 
Wpht to be pleaded in the words of the condition. 


ill; 25 | (But, where the condition of a bond was, © that the defendant, Bache v, 
venaꝛrts, £ ſhould from time to time render a juſt and true account of all. army,” / 
t of rent monies received by him as treaſurer of the pariſh of B. Ko. 


d Trn. ad the breach aſſigned was, that on the laſt account furniſhed by 
held il. bi defendant, there appeared to be due by him a large ſum of 
the Abe "uy, which he had not paid over; the defendant demurred, be:. | 

goob3 14 | cauſe 240 , 


—— — — —— + 


* . 
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cauſe the breach was not within the condition, which was only to 


account: but per curiam, the intention of the parties, and fair con- tht 
ſtruction of the condition is, that the money ſhould be paid ; for * 
to conſtrue it a condition to enforce the making out a paper of "IF 
5 items and figures is idle and nugatory. of 
A Afiican Where the defendant, being appointed agent to the plaintiff, = 
1 ar 4-5 gave. a bond, conditioned for the payment of all ſums of money * 
HM Gitb. Rep. by him received to the uſe of the Company; and the breach af. 1 
1 238. cited figned was, © that the defendant had received from F, S. and ſe- AK 
1 2 Burr. 773. & veral other perſons divers ſums of money, which he had not * 
© and 1 Str. 4 ed he C 1 0 Lo bo altos? . ecl; 
1 N paid to the Company;“ it was en, that the aſſigning ot the — 5 
KM breach in the receipt of divers ſums from ſeveral perſons, was too "i 
1671 general and uncertain, and therefore bad. 
"48 Cornwallis But where in debt on a bond as ſecurity for a perſon appointed in 
Wh: | v. pavery» - agent to a regiment, the breach aſſigned was, e that the defend- ter 
Wis, + Pure 778. e ant had received ſeveral ſums of money from the paymaſter- lad 
1 &« general, for the uſe of the regiment, which he had not paid picac 
1 « over to the officers according to their reſpective proportions? peri 
5k this breach was, on demurrer, holden to be well aſſigned; for the of al 
30 money was received from one perſon, (not from many, as in the {lf 
ih 1 laſt caſe,) and for one purpoſe, to pay the regiment; and the de- do. 
6 fendant's omitting to pay any part of it was a breach of the = 
„ bond. ; 
; 'M ones Ve In debt on a bond given as a ſecurity for the faithful ſervice of * 
1 Adem, a clerk, the breach aibgned was, „ that a large ſum of money, "OT 
1 „„ . 131. came to the clerk's hands on account of the plaintiſf, * 
1 « which he (the clerk) had ſpent and embezzled.“ This breach : 0 
13 | is ill aſſigned, inaſmuch as it does not ſhew how and from whom a 
n . Ace 
BE! the money fo embezzled had been received. N 
„ SAbbe v. The condition of a bond was, that the plaintiff ſhould fur- C 
[1 Clough, 44 niſh the defendant with ale and beer, to be uſed in his houſe, 2, 
3 dc. 237. « at ſuch prices, and that he ſhould take it of nobody elſe; but 7% 
1 « might take his other liquors from whom he pleaſed, malt l- "It 
i „ quors only excepted.” The breach aſſigned was, „ that ſuch a ben 
1 « quantity of /iquors was drawn and unpaid for.“ On demurret, * 
Cod. it was holden, that the breach was improperly aſſigned, for it dil _ 
vb not appear, that the liquors unpaid. for were malt liquors, which 
i only the defendant was bound to take from the plaintiff, _ 
A; Box v. Day, The defendant's wife, when ſole, gave a bond to the plaintiff in In 
+ jj 2 Wilf..5y- the penal ſum of 1200/7. if ſhe married any other perſon than the lice { 
. * In withi th after her fa- 
if plaintiff, or refuſed to marry him within one month after ne! the g 
„ ther's death. She married the defendant in her father's lifetime, her 
9 8 upon which the plaintiff brought debt on the bond, and afſigned Pl. 
* The her marriage as a breach: and it was holden to be good, (though tot p 
1015 it was inſiſted, that ſhe might ſtill perform one part of the con- rent \ 
2. dition by marrying the plaintiff after her father's death, a — niles 
might ſurvive her huſband); for that by the breach of one of the um 
conditions the bond became abſolute. ; 0. Ple 
Hale eo. A bond was for the payment of a ſum of money by inſt vi 


Hedges, ments; the condition was for the payment of theſe inſtalment, 


_ Reps without the words or any of them, It was nevertheleſs * 
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het the obligee might, on default of payment of any of the inſtal- 
ments, bring his action on the bond.) 

In debt on an obligation for payment of money, c. the de- 3 Lex. 104. 
ſendant pleads, that at the time and place paratus fuit to pay the 
money, but that nobody was there to receive it z and held ill, on 
a general demurrer, for want of an obtulit ſolvere; for the tender 
only is traverſable, not the paratun. | 

In debt on an obligation by a maſter of a ſhip againſt a mer- Vent. 195. 
chant, for the performing of agreements in a charter-party z the ce. E 
declaration was, & ad performationem conventionum ex parte dicti — pl. x = 
mercatoris ebligaſſet ſe ditto magiſtro, &c. Adjudged inſufficient, 1 — tit. 
for want of the word zpſe, or ipſe prædict. mercator oblegaſſet, & e. and Jeoffails. 

In debt on a bond with condition, the defendant pleaded a col- Lev. 55. 84. 
lateral plea, which was inſufficient; the plaintiff demurred, and HE 
had judgment without aſſigning a breach; for the defendant by 3 
pleading a defective plea, by which he would excuſe his non- 2 Burr. 944 
performance of the condition, ſaves the plaintiff the trouble 5 . 
o aſſigning a breach, and gives him advantage of putting him- 
lk on the judgment of the court, whether the plea be good or 
not. But, if the plaintiff had admitted the plea, and made a re- 
plication which ſhewed no cauſe of action, it had been other- 
wile, But, if the replication were idle, and the defendant de- 
murred, yet the plaintiff ſhould have judgment, without aſſigning 
a breach, | | 

And in all caſes of debt on an obligation with condition, (that Salk. 238. 
of a bond to perform an award only excepted,) if the defendant > * =_ 
pleads a ſpecial matter, that admits and excuſes a non-perform- mant. 8355 
ance, the plaintiff need only anſwer, and falfify the ſpecial mat- 
tr alleged; for he that excuſes a non-performance admits it, and 


the plaintiff need not ſhew that which the defendant hath W e 
and admitted. AE 


But, if the defendant pleads a performance of the condition, ' Salk. 138. 
though it be not well pleaded, the plaintiff in his replication mult 2 
lhew a breach; for then he has no cauſe of action, unleſs he ſhew Cu” 

* and this difference will give the true reaſon, and reconcile the 2 Burr. 944. 
ales in the (a) margin. ve * 92 _— $5- 
Saund. 102. 159. 317-" 3 Lev. 17. 24. Vent. 114. Cro. Eliz. 320. ele. 78. 


In debt on an obligation to pay for what goods an appren- Lev. 194. 
ice ſhall waſte; the plaintiff in pleading need not. ſhew- what {X-thepiſ- 
ne goods were, for he is to recover the penalty of the bond: — 4 
erwiſe, in covenant. | 44 1 4. refexence is faulty, ] 
leading the breach of a condition of a bond, e quad. it was Saund. 716. 
"t paid, Sc. is a good affirmation z as in avowry, & guig;the:;.* Vent. 278. 
Mt was arrear, is good: ſo, in all afſumpfits on collateral pro- Ms 
miles to pay on requeſt, /icet ſuch a. day and place he requeſted: 
8 affirmation, and traverſable. | | 


* 


Pleading a bond by a teflatum exiſtit is not good, though it be 2 Lew ta 
With a hie in curia Prolat. | | 
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Hudſon v. 
Spier, 

3 Lev. $0. 


Smith v. 
Veomans, 


1 Saund. 


416. 


(Jeffery 
v. White, 
Dougl. 476. 
ECCs 


Salk. 172. 
pl. 4+ 


Obligations, 


Debt on an obligation conditioned to perform articles the de- 
fendant demands oyer, and then pleads the articles and perform. 
ance; the plaintiff prays they may be entered in hee verba, and 
then demurs ; becauſe the defendant in pleading the articles omits 
ted part; and the plaintiff had judgment; for perhaps he might 
have aſligned the breach in thoſe omitted, of which advantage he 
is by this means deprived. 

Debt on bond for performance of covenants in certain indent. 
ures: the defendant demands oyer; and then pleads, that there 
are not any covenants in the indenture on his part to be per- 
formed : the plaintiff prays oyer of the indenture by the defend- 
ant brought into court, which is entered at large in Her verla; 
and it appears, that there are ſeveral covenants in the indenture 
on the defendant's part, upon which the plaintiff demurs, It was 
inſiſted by the detendant's counſel, that the plaintiff had demurred 
too haſtily, for he ought to have ſhewn a breach of one of hit 
covenants to maintain his action; as, in debt on a bond to per- 
form an award, if the defendant pleads no award made, it is 
not ſutheient for the plaintiff to reply, and ſhew an award made, 
but he ought likewiſe to ſhew a breach thereof : ſo, here, when 
the defendant pleads, there are no covenants in the indenture, 
the plaintiff ought not only to ſhew the covenants, but likewiſe 
to aſſign a breach on them. Sed non allocatur — and judgment was 
given for the plaintiff without any difficulty. And the reaſon 
ſeems to be, that when the defendant brings the indenture into 
court, and ſaith, that there are no covenants therein, on oper 
thereof, the indenture is made part of the (a) plea; and it theres 
by judicially. appears to the court, that he hath pleaded a falle 
plea, and hath taken an averment againſt the truth of that which 
appears to the court by the very indentute which he himſelf hath 
brought into court; and ſo the plaintiff need not ſhew any mat- 
ter of fact in a replication to maintain his action, as in the calc 
of an award, but a demurrer was more proper. Quad nota, ſaith 
the Reporter.) 

In debt on a bond, with condition to exhibit an inventory to 
the eccleſiaſtical court before ſuch a day, it is not enough for the 
defendant to plead, that there was no court held; but he mult 
plead alſo that he was there ready; for he muſt ſhew that he has 
done all that could be on his ſide toward a performance. 80, 
the condition were to levy a fine in Oct. Hil. by which the obliget 
is to ſue out the writ of covenant; it is not enough for the de- 
fendant to plead, that no writ of covenant was ſued out, but he 
muſt plead, that he was there ready at the day, and no writ © 
covenant was ſued out. So, if the condition were to pay mone} 
to F. S. at a certain time and place, it is not enough for the de⸗ 
fendant to ſay, that the obligee came not, without ſaying that he 
was there ready and offered, &'c. . 

[To debt on bond conditioned for the payment of a certain ſun 
on a certain day, the defendant pleaded, that by articles of agree 
ment between the plaintiff, her ſiſter, and the defendant, * 
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tereſt of the money was to be paid to one of the filters upori an 
te erent which had happened: but, as the plea did not allege the 


Auf aynent of the intereſt accordingly, it was holden bad.) 

ua ln debt on a bond, the defendant may have ſeveral pleas in bar; Salk. 180. 
_ i if the plaintiff ſue as executor, the defendant may plead the [Ed ae 
- h Y within the 
ugat releaſe of the teſtator for part, and for the reſidue the releaſe of f & 9 
be the plaintiff z ſo, he may plead payment as to part, and as to the r + = 
FR reſt an acquittance. WW Pampa 
th 4 $a4nt to pied double: therefore, Where the condition was to marry on requeſt, 19 off fafum, and 

ere | 


wir 1:917/1244, were allowed to be pleaded together. Dunn v. Vacher, 2 Str. 908. So, non ot factum, 
id d lunge by bankruptcy, Atkinſon v. Atkinſon, Id. 873, But not, von eft factum, and folvi? 
fend- of %% Alnold v. Baas, 2 Bl. Rep. 993. ; or folwit poſt diem, Fox v. Chandler, Id. 905. ; or nan of 
| e, and a tender as to part. Jenkins v. Edwards, 5 Term Rep. 97.] 


In debt on an obligation, if not guilty be pleaded, and there be Noy, 56. 
air averdict for the plaintiff, it is aided by the 16 & 17 Car. 2. c. 8. Cro-· Elis. 
beczuſe being an ill plea, and a falſe one, the plaintiff ought to 8 184. 
are his judgment, both becauſe of the badneſs of the plea, and 

4 514 fot its falſehood. But, had the verdict been for the defendant, 


it i ret the plaintiff ſhould have judgment, becauſe the declaration is 
my it anſwered by the plea. | 
W 


In debt on a bond conditioned for the payment of 105 /. the de- Cro. Jac. 


>nture, * 585. Cros 
Louie lndant pleads payment of 100 J. ſecundum formam effetum condli- Cs. = 


bit; the plaintiff replies, non ſolvit prædict. 105 J.: this is an im- 
material iſſue not aided by the ſtatute; for the plaintiff has not 
tmyerſed the ſame payment that is in the defendant's plea. 

In debt on an obligation, the defendant pleads payment of 501. Cro. Jac. 
14 Junii 11 Fac. according to the oondition ; the plaintiff replies, 549 * 
jd non ſolvit 50 l. prædict. 14 Aug. anno 11 ſupradift., quas ad © 
dem diem ſolviſſe debuiſſet, & hoc, &c. the verdict found, quod 
rn ſiſvit prædict. 14 Junii, prout the defendant had alleged. The 


f _ jection here was, that no iſſue was joined; becauſe they do not 
* teet 12 the time the money was paid. But the word Auguſt was 


Wudged to be plainly ſurpluſage; for when he ſaid quad non ſolvit 
pai, 14 die, it is a ſufficient traverſe, without the word Auguſt; 
ud Auguſt is plainly repugnant to the word prædict., for prædict. 
Rlers to June; and ſuch ſurpluſage, being a repugnancy to what 
Ts before material, was idle and void. | 


A lf one declared on a bond made 1 Martii, if the plaintiff Cro, Jac. 
" 80, if thy, that the bond was delivered 30 Martii, this falſifies the 25 "___ 
p obliget ration, becauſe it could not be made the firſt, and is ther- 

| M Vitious, | 

: 45 u debt on an (a) obligation the defendant cannot plead ibi! Hard. 332. 
by writ o Bf, but muſt deny the deed by pleading non eff faftum ; for 142 85 held 
» monej lea of the party continuing, it muſt be diſſolved es ligamine on 4 general 
the de. | auer. demurrer, 


ic ; Anonymous, 
19.] But, if the debt be due by ſimple contract, then he may plead nil debet; for it does not 
| there is any debt continuing. 2 Inſt. 651. Hob. 218. F 


Wi the plea of non et factum, only queſtions of fact can ariſe. Colton v. 


Kc therefore the condition is void in law, the defendant ſhould 28 ay 


Pray 1208. 
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Pigot's caſe, pray oyer, and demur, if the illegal condition appears upon the 


176 


11 Co. 26. 3 3 
Thompſon face of it; if not, plead the ſpecial matter to avoid it. 


v. Leach, 2 Salk, 675. 

Calborne v. Hence, if a bond be given ſor a gaming debt, the ſtatute ſhould 
Sockdale, be pleaded. And in ſuch plea, the defendant ſhould ſet out tle 
Hino: 2, game played at, and conclude contra form. flat. that the court may 
Roffey, ſee, that it was within the ſtatute. So, in pleading ſimony or 
3 Mod. 35. uſury, the ſimoniacal or uſurious contract mult be ſhewn, 


Winch v. If the defendant has paid the money before the day, he may, 
* to debt on bond conditioned to pay at @ day certain, plead folvit al 


x G. x. Bull. dem, and give in evidence payment before the day, as he could not 
NM, P. 134. plead it: for if the defendant were to plead payment before the 
day, the iſſue would be immaterial, as it would till leave the 
preſumption open that there might be payment at the day. Ard 
therefore a difference is to be obſerved between pleading wherethe 
condition df a bond is to pay at a day certain, and where at or hit 
fuch a day: fot to the firſt, the defendant may only plead paymat 
at the day, for the reaſon now given ; beſides, that the performance 
"Tryon v. of a condition ought to follow the terms of it : bur to a bond pay- 
Carter, able at or before ſuch a day, the defendant may plead payment bs 
— 41 fore the day, for it is within the condition. And therefore where 
Henning it was ſo pleaded, and the defendant demurred to it as an immm- 
ton, 2 Burr. terial iſſue, the court over- ruled the demurrer, and laid down the 
1 rule to be, “ That where the defendant pleads performance of 
. te the condition, the plaintiff muſt aſſign an abſolute breach, thouꝶ 
ce it 1s not neceſſary where he pleads a collateral matter, as, 
tc releaſe ; and that, therefore, where the defendant had pleaded 
4 payment before the day, the plaintiff ſhould have replied, that 
« the money was not paid at the day mentioned in the plea, w 
« af any time befere, on, or after that day.” | 
But a tender and refuſal of principal and intereſt at a ſuble 
ni quent day cannot be pleaded in bar under the ſtatute, as not being 
C. B. Bull, Within the equity of it; for ſuch conſtruction would be prejud- 
N. P. 171. Cial, as it would empower the obligor at any time to compel iis 
obligee to take his money without notice. 


Underhill v. 
Matthews, 


Sturdy v. A. gave B. a bond to ſecure an annuity, and, before any pi! 
N ment became due, A. lent B. a ſum of money, on which it 
1 agreed, that B. ſhould retain the payments of the annuity, 26 the 


became due, till that ſum was diſcharged z then J. became 

bankrupt. The agreement to retain was holden to be 2 good pied 
to an action on the bond by B.'s aſſignees for the payments cen 
ing after the bankruptcy; ſuch agreement and retainer des 
equivalent to a plea of it ad diem. 


If no intereſt has been paid on a bond for twenty years, it iu 


3 Burr. 424. "he defend 


Cowp. 1%9. be in law preſumed to be ſatisfied; and in ſuch caſe 


_ "* dt may plead /olvit ad diem, and rely on the preſumption. | 
1 Jem Naymond indeed left it to the jury on ſixteen years, where „ 
Rep. 270. ere circumſtances to fortify the preſumption. But without 


half has 664 


circumſtances a period of nineteen years and a 
holden inſufficient. 
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To a bond of thirty years ſtanding the defendant pleaded folvit Moreland v. 


n de 
:1 dizm, and relied on the preſumption: the plaintiff in anſwer — 
could only prove payment two years after the time mentioned in OY 
fhould the condition, but gave no evidence of any receipt or demand for 
at the twenty-eight years paſt, The Chief Juſtice was of opinion, that 
N dus plea of payment at the day was to be taken as ſtrictly in this 


caſe, which went only upon the preſumption, as in any other caſe ; 
ind the plaintiff having falſified the plea by ſhewing a payment 
of intereſt two years after, it was not ſufficient to ſay the other 
twenty-eight years were enough to let in the preſumption; be- 
cauſe, to take advantage of that, the defendant ſhould have pleaded 


ony ct 


e may, 
vit al 


Id 
the upon the act for the amendment of the law, that he paid the 
we the money after the day, in which cafe it would have been with him 


* upon the evidence. 
here the To debt on a bond, the defendant pleaded folvit ad diem, and Searle v. 
or befor relied on the preſumption of non-payment of intereſt for 2 Lord Bar- 


pazmen years: the plaintiff offered in evidence an indorſement on the bac 1 

ormance ct the bond, being a receipt for intereſt on it ten years before the 2 Ld.Raym. 
ond pay- preſumption accrued. This evidence was refuſed by the Chief 237%: 8. C. 
men be |uſtice, on the ground, that it was the act of the obligee him- 

te where lf, and ſo inadmiſſible, But the court granted a new trial, for 

n imo vas proper evidence to be left to a jury, whether the indorſe- 

1own the nent of the receipt of the money had not been made with the 

mance ol prvity of the obligor, it being the conſtant practice for the obligee 

i, thouph w indorſe the payment of intereſt, and that for the ſake of the 


wligor, who is ſafer by taking ſuch an indorſement, than by tak- 


er, , 1 
1 plexce ng a looſe receipt. On a new trial the evidence was admitted, 
lied, that ad the plaintiff recovered. 


But in Turner v. Criſp, B. R. Hil. 14 G. 2. the Chief Juſtice re- 2 Str. 827. 
led to let the indorſement of a receipt of part of the bond, made in Barnes v. 


t a ſoble er the preſumption had taken place, be given in evidence; for 1 
not bein et it diſtered from the above caſe, where the indorſement ap- B. R. 432. 
e prejud- pared to be made before it could be thought neceſſary to be made dere in- 
ompel de of to encounter the preſumption. — 


* den admitted, though made after the preſumption had taken place. But in Glyn v. Bank of 
dend, 2 Vez. 43. Lord Hardwicke took the ſame diſtinction as was done in the preſent taſe. In a copy 


e an} pay Hues Caſes of Evids 152. (where this caſe is alſo reported), formerly in the poſſeſſion of the late Mr. 

hich it 3 + Wilfon, but now in that of Mr, Nolan, the editor of Strange's Reports, it is ſtated, that ** at the 

ity, 28 the! 4 Iittings after Michaelmas term at Weſtminſter, 6 Geo. 3., Lord Camden ſaid, he was never much 

became pleaſed with the determination of Searle v. Lord Batrington; however, he ſaid, it was law.” 

2 good pea Where the plaintiff ſhewed two writs of teſtatum capias ſued out Moyle v. 

ents ac, lim before the twenty years run, but not ſerved, becauſe de- as my 

ner oy” dant could not be found; Lord Mansfield ſaid, there was no OO 
ound for the preſumption.) | Rep. 271. - 

ears, It ln x the condition of an obligation be, that the defendant ſhall Canh. 375. 

the defend charge or acquit, or free the plaintiff of or from ſuch a bond, 

tion. Yeu action, or from any other particular thing aſcertained 

wh Fe condition, there, the negative plea, non damnificatus, is not 

without A, becauſe the defendant hath undertaken to do an act in diſ- 

Uf has d Ago of the plaintiff; but, where the condition is only to free, 


= diſcharge or indemnify the plaintiff from any damage, or 
Ver trouble which ſhall or may happen by reaſon of ſuch 
11 8 N bond, 
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Hulland v. 


Malken, 


2 Will. 126. 


White v. 
Cleaver, 


2 Str. 681. 


Obligations. 


bond, rent, or action, or other particular thing therein men- 
tioned ; in ſuch caſe, the negative plea is ſufficient, becauſe it doth (1 
not appear that any damage hath happened to the plaintiff; and 
if no damages have happened, then it is impoſſible that the de- 
fendant ſhould ſhew in the aſſirmative the manner how he had 
freed or diſcharged the plaintiff ; therefore it lies on the part of 
the plaintiff, by way of reply, to ſhew wherein he was damnified. 
[To debt on bond to fave harmleſs, the deſendant can only (1 
plead, either that he has ſaved the plaintiff harmleſs, or, that if 
he has received any injury, it was through his own default. 
Where the defendant pleads that he has ſaved the plaintif * 


harmleſs, he ſhould ſhew how he has done %. But as the faving 
harmleſs is the ſubſtance ; and 5-w matter of form, the plaiutif 
mult take advantage of this defect in the plea by ſpecial de- 
murrer. L 
See further tit. Covenant, Vol. II. $3, and tit. Set-off, infra.] 4 
; k 
8 01 
0 
T 
Dffices and Officers, - { 
(A) Of the Nature of an Office, and the ſerem ) 
Kinds of Offices, 
(B) Offices, by what Authority created. T 
(C) Who hath a Right of granting or aſſigning an in 
Office: And herein of one Office being 1nciden! * 
to another. | Ey. 
(D) Of the Grant of Offices by Eccleſiaſtical Perſons 
(E) Of the Ceremony requiſite to a complete Ce- The 
* . . - 7 
ation or Grant, and of the Oaths required b) el 
Statute, a agr 
F) Of the Offence of Buying and Selling an Office + 
and what Offices are prohibited to be thus dil bl 
Poled of. ad th 
{G) What Remedies a Perſon having a Right to n 
Office muſt purſue, to be let into the Enjoyment Of; 
of it, and how a Diſturbance is puniſhable. be nat 


(80 


— "RR 


& 


Dffices and Officers, | 179 


wo i) Of the Nature of Offices as to their Duration * 
and and Continuance: And herein of their being | 
* grantable in Fee, for Life, Years, at Will, and | 
itt of Reverſion. | 
gurl (I) Offices by whom to be executed, and who are : | 


er) Of the Manner of executing them: And herein 


Caving of Offices that are incompatible, and where an 
inf Office may be executed by two or more Perſons. | 
al de- 


L) Of the Execution of an Office by Deputy: 
And herein of Superiors being anſwerable for 


| 
| 
| 
7a.) . * | 
| their Deputies. | 
) Of the Forfeitures of an Office. 
) Where for Corruption and oppreſſive Proceed- 
ings Officers are puniſhable: And herein of | 
Bribery and Extortion. | 
| 
l 
l 
I | 
: | | 
. , | 
ſeveral ) Of the Nature of an Office, and the ſeveral 
Kinds of Offices. | [ 
[ is faid, that the word gficium principally implies a duty, and Carth. 478. 
ing an in the next place the (a) charge of ſuch duty; and that it is 2 | 
aciden! : rule, that where one man hath to do with another's affairs truſt, and 
ganſt his will, and without his leave, that this is an office, and therefore the 
tewko is in it is an officer. 1 5 
erſons. enacts, that no popiſh recuſant ſhall exerciſe any office or charge. 5 Mod. 431. 
te Cre- There is a difference between an office and an employment, 2 Sid. 142. | 
red by ery office being an employment; but there are employments | 
; lich do not come under the denomination of offices; ſuch as 
_  Ereement to make hay, plough land, herd a flock, &c. which | 
Office, Wer widely from that of ſteward of a manor, &c. | 
hus dif by the ancient common law, officers ought to be honeſt men, 2 Inft, 32. 
| al and ſage, & qui melius ſciant & poſſint officio illi intendere ; 45 
* this, ſays my Lord Coke, was the policy of prudent antiquity, 
ut to al - olicers did ever give grace to the place, and not the place 
of nent do grace the officer. 
e. = aature of their ſeyeral truſts. 


| 

| 

| 

, Officers are diſtinguiſhed into civil and military, according to Carth. 479. | 
N 2 Offices | 

| 


incapable thereof. | | 
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180 Ollices and Officers, 
Carth, 479, Offices are diſtinguiſhed into thoſe which are of a publick, and 
thoſe which are of a private nature. And herein it is ſaid, that - 
every man is a publick officer, who hath any duty concerning the 4 
publick; and he is not the leſs a publick officer, where his autho- bil 
rity is confined to narrow limits; becauſe it is the duty of his bel 
oſſice, and the nature of that duty, which makes him a publick 6 
olſicer, and not the extent of his authority. MM 
$id.94 152. It hath been held, that the commiſſioners for purging cor- * 
man 75- porations could not take notice of, or remove an attorney of 4 
8 a court, it not being a publick oſſice in which the government * 
Hurſt's caſe. was Concerned, 2ga1 
5 Mod. 431. It hath been doubted whether the Cenſor of the College of ff 
Garth: 478. Phyſicians, be ſuch an officer as is compellable to take the oaths 11 
The King v. . . . 
Dc. Burrel. Preſcribed by the ſtatute 25 Car. 2. c. 2. it being urged, that the f 
overſight and inſpection of medicines was of a private nature; K 
and that no offices were within the intent of that ſtatute, but ſuch ot þ 
as relate to the revenue, or to the conſervation of the peace; and Cha 
that particular powers created for particular purpoſes were nc the ( 
within that ſtatute. Li 
o Co. 97. Alſo, offices are diſtinguiſhed into ancient offices, and thoſe Rich 
= Füs. which are of (a) new creation. And herein it is obſervable, that lie, 
> Rol. Abr. conſtant uſage hath not only ſanctiſied the firſt eſtabliſhment o! And 
182. Cro. ſuch ancient offices as have exiſted time out of mind, but all wy 
St hath preſcribed and ſettled the manner in which they have aud 1 
Show. 436. are to continue to exiſt, in what manner to be exerciſed, how to hou] 
(a) No offi- be diſpoſed of, c. bw gr 
cer, that is ' Beauct 
conſtituted by act of parliament, hath more authority than the act that creates him, or ſome ſubſ-quen! but the 
act of parliament doth give him; for he cannot preſcribe as an officer at common law may ee. nes 0 
4 Inſt. 207. oY 
Jon. 109+ There is alſo another diſtinction of offices into ſuch as are ju- the, 
91-35 dicial, and ſuch as are miniſterial offices only; the firſt, relating to anz 
/ the adminiſtration of juſtice, or the actual exerciſe thereof, mul . 
be executed by perſons of ſufficient capacity, and by the perſon te cf 
themſelves to whom they are granted; and herein alſo ancient ths 
uſage and cuſtom muſt: govern. "arm 
flere {> 
(B) Offices, by what Authority created, = 
ticks, 
12 Co. 116. TJ HE king is the univerſal officer and diſpoſer of juſtice within ww 
Roll. Rep. this realm, from whom all others are ſaid to be (6) derived; br 
206. Cari, but ! : | M 1 ſiſtent with 01.7 Wach lat 
771 t yet he cannot create any new office incon 7 
(e) . conſtitution, or prejudicial to the ſubject. "ag 
ba the King, where the king may grant or nominate to the office, but hath not the office in him to of ** 
or execute. Co. Lit. 3. b. 2 Vent. 270. [1 H. 7. 29. Plowd. 38 1. 2 Bulſt. 4. 8 Co. 35 b] belt, 
; 4 Gay all 
2 In, 540 There are three things, ſays my Lord Coke, which _ * = 
. 3 : v f of ; 
tences, yet are miſchievous; ½, New courts ; 24, Ne her u 


34, New corporations for trade. And as to new offices, eit * 
courts or out of them, theſe, he ſays, cannot be erected w 


- 53 1 
act of parliament; for that under the pretence of the ay” 
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rod, they are exerciſed to the intolerable grievance of the ſub- 
ject, 
| An office granted. by letters patent for the ſole making of all Jon. 231. 


ounſon v. 


bills, informations, and letters miſſive in the council of York, was Lyſter 


held unreaſonable and void. 


One Chute petitioned the king to erect a new oſſice for regiſter- Co. 116. 


ing all ſtrangers within the realm, except merchant ſtrangers, and 4 feveral 


* 0 * . al: h 
to grant the ſaid office to the petitioner with or (a) without a fee ; Dy 3 


and it was reſolved by all the Judges at Serjeants-1nn, that the purpoſe. 
erection of ſuch new offices, for the benefit of a private man, was () It bath 


| been held 
zpainft all law of what nature ſoever. Jenks that 


ia the conſtitution of a new office or officer, it is not neceſſary that an annual or caſual fee ſhould 
x act be annexed to ſuch office. Moor, 809. 


King E. 4. by his letters patent bearing date 10.02. anno 15. 4Inft. 200. 


0! his reign, reciting, that whereas there was no office of the ng 
Chancellour of the Garter, that there ſhould be ſuch an office of Bihop of 


the Chancellour of the Garter, and that none ſhould have it but the Saliſbury's 


liſhop of Saliſhury for the time being, willed and ordained, that or 22 
Kcoard Beauchamp, then Biſhop of Sali/bury, ſhould have it for his [The guet Le 


lite, and, after his deceaſe, that his ſucceſſors ſhould have it for ever. tion, accoru- 


and amongſt divers other points it was reſolved unanimouſly, — 
L 


dar this grant was void (5); for that a new office was erected, ther the 

nd it was not defined what juriſdiction or authority the officer Biſhop of 
ſhould have, and therefore for the uncertainty it was void. had, — 
vis grant, by ſacceſſion, ſuch a title to the office, that he ought to be admitted to it ? It appeared, that 
Saucnamp accepted the office, executed it, and died bithop of Saliſbury in the 224 year of Ed. 4th. : 
"0: there was no proof extant of any ſucceeding biſhop of Saliſbury being admitted to the office, but the 
nz; of England, one after another, had appointed chancellours at their pleaſure. The three judges to 
wan the matter was referred, viz. the Chief Juſtices Flemming and Coke, and the Chief Baron Tan- 
iris, 2grezd in opinion, and fo reported to the king, that the biſhop by ſucceſſion had no title to the 
ice, for two reaſons : 1it, Becauſe the patent originally was void as to the appointment of any ſuc- 
ang biſhop to the office, for Beauchamp took the eſtate for his life in the office in bis natural capa- 
J 907 in his politick capacity; ſince if it had happened, that he had been removed from the biſhop - 
"x 0! Saliſbury, yet, in reſpect of the expreſs limitation to him for his life, he muſt have continued in 
"te, and his ſucceſſor in the ſee could not have taken it: then the conſequence is, that he did not 
n 1n11e:itance of ſucceſſion in the office; and he could not take in his natural capacity for life 
«loin his politick capacity; nor could the grant enure by ſuch a fraction. Wherefore they al 
"> the grant void as to the ſucceſſion, The other reaſon was, becauſe there had been no uſe or 
dag of tni3 office by any ſucceeding biſhop of Saliſbury.— But this ſtate of facts, from which the 
„bösen was formed, does not ſeem to be correct; for in truth, this office was enjoyed and ex- 
ee by biſhops of Saliſbury from the time of the above grant to Richard Beauchamp to the reign of 
en oth, Upon the Reformation of the order by that king, his ſtatutes wholly leave out the eccle. 
ny, and appoint that the office ſhall be executed by one of the knights companions, and from that 
. ne till the reign of C. 2. it remained in the hands of iaymen. It appearing, however, that there were 
n cuarters granted to the ſee of Saliſbury, particularly one in the 4th of Elizabeth, which confirmed 
_ of Queen Mary, King Henry 8th, and Henry 7th, and alſo another in the 4th of Car. 1., in 
I laſt the letters patent of E. 4. are recited totidem verbis, and expreſsly confirmed, the pretenſions of 
4 on of Saliſbury to the office were revived in the laſt-mentioned reign, and the claim was agitated in a 
= of the order, but the troubles which ſhortly afterwards followed, prevented a deciſion. The claim, 
8 Vas renewed ſoon after the Reſtoration, and at a chapter of the order in 21 Car. 2. was allowed 
- ound of the above grant. It was declared, that the Biſhop of Sarum, and his ſucceſſors for ever 
wall 0h and execute the office of Chancellour of the moſt noble order of the Garter, and receive and 
Vide the liehis, privileges, and advantages thereunto belonging, immediately upon the firſt vacancy, 
woes Inſtitution, c. of the Garter, c. 8. C 2.] (6) So, if the king grants an office by the 


Its =, or 10 ſeadis inde ſpeFanribus, and it appears to the court to be new, the grant is void, 
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Hob. 63. The king cannot grant to any perſon to hold a court of equi. 
[(4) But it ty (a), though he may grant zenere placita ; for the diſpenſation of 
pas Hh 15 equity 1s a ſpecial truſt committed to the king, and not by him to 
equity may be intruſted with any other, except his Chancellour. 

be holden by 

preſcription, 4 Inſt. 87, which implies a legal inconſiſtency, (unleſs we believe the royal authority to 
have varied in this reſpect at different periods), ſince preſcription, as a title to any franchiſe, pre-ſuppoſes 
a royal grant. It is alſo afferted, 4 Inſt. 204. marg. Dav. 60. b., that counties palatine (to which 
courts of equity ate thought incident, Hob. 63.) may be erected by the king without parliamest, 
Cheſter, Durham, Lancaſter, are faid to be counties palatine by preſcription. 4 Inſt. 204. However, 
the doctiine in the text is ſupported by the reſolution of many of the judges, amongſt whom was Sir 
E. Coke, that the king cannot grant a commiſſion to determine any matter of equity, but it ought to be 
determined in che court of Chancery, which hath had juriſdiction in ſuch caſe immemorially, and ha 
always ſuch allowance by the law; but ſuch commiſſioners, or new courts of equity, ſhall never Hare 
ſuch allowance, but have been adjudged to be againſt law. 12 Co. 113. See 1 Wooddeſ. 188.] 


(C) Who hath a Right of granting or aſſigning an 
Office: And herein of one Office being incident 
to another. 


4 Co. 32. WW Herever one office is (5) incident to another, ſuch incident 
Mitton's office is regularly grantable by him who hath the principal 
caſe. (b) If . . . . . , 

a hole oo Office. On this foundation it hath been held, that the king's grant 
land belong of the office of county-clerk was void, it being inſeparably inci- 
by — dent to the office of ſheriff, and could not by any law or contrir- 
of the office ance be taken away from him. 

by deed the houſe or land paſſeth, as belonging thereunto. Co. Lit. 49. a» Vaugh. 178. cited. 


2 Salk. 439. 80, the office of Chamberlain of the King's Bench Priſon is in- 
pl. 3- 1 1 ſeparably incident to the office of Marſhal; and therefore a grant 
Leon, 320, Of the office of Marſhal with a reſervation of the office of Chan- 


321. Like berlain, is void. 
point. 


Dyer, 175. 80, it hath been reſolved, that the office of Exigenter of Lor 

a. pl. 25. don and other counties in England, is incident to the office of Ch. 

- 4 ol Juſt. of C. B. and that therefore a grant thereof by the king, 

Show. Par. though in the vacancy of a Chief Juſtice, is null and void. 

Ca. Sir Rowland Holt's caſes, 

2Inft. 425. My Lord Cote ſays, that the juſtices of courts did ever appoint 

9 their clerks, ſome of which after by preſcription grew to be of- 

g ficers in their courts ; and this right which they had of conſlitut- 

ing their own officers, is further confirmed to them by Vm. 2. 
13 Ed. 1. c. 30. the reaſons whereof are twofold. 1/, For that the 
law doth ever appoint thoſe who have the greateſt knowledge and 
ſkill, to perform that which is to be done. 2d!y, The officers and 
clerks are but to enter, enrol, or effect that which the juſtices co 
adjudge, award, or order; the inſufficient doing whereof make! 
the proceedings of the juſtices erroneous, than the which nothing 
can be more diſhonourable and grievous to the juſtices, and pre- 
judicial to the party. 


Offices'and Officers, 


-_ (D) Of the Grant of Offices by Eccleſiaſtical Perſons. 


ion of 


ING J FRE it will be proper to take notice how far biſhops, and 

other eccleſiaſtical perſons, may grant offices to bind their 
ority to fucceſiors, and how far not: wherein the rule is, that ſuch offices 
_— Ware ancient, and of neceſſity to be exerciſed by ſome other per- 
1 lon, they may grant, together with the ancient fee for exerciſing 
loverer, thereof; and as theſe offices are not within 32 H. 8. c. 28. to be 
Near ganted by the biſhops or other eccleſiaſtical perſons ſolely; ſo nei- 
and bat ther are they conſtrued to be within the reſtraint of 1 Kix. c. 19. 
ver have 


& 13 Eliz. c. 10. aud therefore remain perfectly at the common 
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Co. Lit. 44. 
„„ © © 58. 
61. Biſhop 
of Sarum's 
caſe. Cro. 
Car. 49 
Ley, 71. 79. 
[Notwith- 
ſtanding 
what is fa'd 
here and in 


ſeveral other 


by aw, and, by conſequence, to bind the ſucceſſors, muſt be confirm- cafes con- 
ed in the ſame manner as all other grants or alienations of eccle- 9 
ſaltical perſons at common law muſt have been. Theſe grants the 2" Hoy 
8 all zppcar generally to have been made for the life of the grantees z Jet that 
ident {or it were too ſevere and rigid a conſtruction, to confine them to FA e. 
be made determinable on the death, tranſlation, or other promo- rial. For it 
ton of the biſhop, dean, Sc. who made them; and would diſ- A been 
f : 44 : . etermined 
1cident courage men ok ability and capacity to undertake the exerciſe pon ſolema 
incipal th-revi ; and to grant ſuch offices for twenty-one years, or any hearing, 
s grant oth-r term of years, would introduce many inconveniencies, by 1 
y inci- ting in executors, ſtrangers, and other unqualified perſons to ich exic. 
;ontrive hc exerciſe thereof; and therefore any grant of ſuch offices for ed before 
jars, ſeems againſt the policy of the common law and the benefit 28 
ed, of th? ſucceſſors, which thoſe ſtatutes intended to provide for, ade notwith- 
aul by conſequence, will not bind them. in the re- 
a is in- | : . ſtraint of 
vt fhatute, bur that they may be granted as before the ſtatute; and that the utility or neceſſity of the 
a grant *ce '5 n9t more material ſiace, than it was before the ſtatute. Sir John Trelawney v. the Biſhop of 
Cham- Wacheſtet, 1 Burr. 219. ] | 
gut, if ſuch offices have been anciently granted to one for life, 10 Co. 613 
of Lin "5 induces no neceſſity of their being granted to two for their Oe. * 
of Ch. 5; and therefore ſuch grant to two for their lives, will not 232 
je king, "14 the tuccefſor, though one of the grantees ſhould die in the 
| te of the grantor, ſo as there were but one life in being againſt 
er: becauſe by ſuch grant to two, the grant was faulty 
appoint 4.115 toundation, and therefore ſhall not be helped by any acci- 
o be ol end after, So, if the office hath been anciently granted to one 
onſlitut- aan ancient fee, and after a grant is made to another in re- 
ln. 2. ©7191, after the death of the firſt grantee; this ſhall not bind the 
that the "Wrelor, for there can be no neceſſity urged to juſtify this; be- 
doe and kdes that, the grantee in reverſion, by ſickneſs or other accident, 
cers and become incapable to exerciſe ſuch office bgfore it comes 
ſtices do % potteſlion 3 and if the biſhop, or other ſpiritual perſon, might 
F maketh gat tuch offices to two, or grant them in reverſion, they might 
nothing wule that power, and grant them to twenty, or for twenty lives 
and pte- * rererion one after another, which as they cannot be juſtified 


. 


Wu con 


om any neceſſity, ſo they would be inconvenient, by tying up 
 wweceltor's hands from chooſing ſuch officers as he thought ne- 
beben and proper for the diſcharge of ſuch oſſices; and therefore 
mation will make good fgs grants agatuſt the a 
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Cro, Eliz. The Biſhop of Norwich having the office of high ſteward of hi : 
5 — courts, to which a fee of 10 J. per annum appertained, and alſo the his 
v. Watts. Office of under ſteward pf the ſame courts, to which a fee of 30 44 
10 Co. br. per annum appertained, granted the office of under ſteward to 8 
42 three for their lives, whereof one was within age, and the other _ 
Dyer, 5 b. two being dead, the infant grants over the office to the defendant, 15 
in margine. and then the biſhop grants both theſe offices to the plaintiff, with of 
the fees. By the books, both theſe grants ſeem to be void; the oh 
firſt, becauſe it was granted to three, where the cuſtom warranted cha 
a grant thereof only to one; and alſo, becauſe the ſuryiving _ 
grantee was an infant, and ſo not capable of a judicial office, 2 oy 
the ſteward of a court is. The 24, becauſe both were granted to * 
one perſon, where they had uſually been granted to two ſeverally, 22 
with diſtinct fees, and therefore, the grant of both to one perſon un 
neither neceſſary nor convenient, and, by conſequence, not bind- this 
ing againſt the ſucceſſor. Alſo, ſuch grant of either the faid ſees 
offices in reverſion would not bind the ſucceſſor, for the reaſon; of 
before given. _ 
10 Co. 61 b. But, although the biſhoprick, deanery, &c. were founded but r 
— gg of late times, yet the grant of ſuch offices as are neceſſary, and 255 
137. Biſhop cannot be exerciſed by the biſhop, dean, &c. in perſon, may be 280 
of Ely scaſe. allowed, together with a reaſonable fee for the exerciſe thereof; = 
Ley, 78, 80. (the reaſonableneſs whereof the court where the cauſe depends is the 
to be judge); for theſe cannot be ſaid to tend to the impoveriſh- hy 
ment of the ſucceſſor, but rather for his benefit, by providing ol "oa 
cers fit and qualified to take care of the revenues; and therefore 100 
ſuch grants are not within the reſtraint of 1 Eliz. c. 19. & 13 Hs. 25 
c. 10.; but not being warranted by 32 H. 8. c. 28. they muſt be 
confirmed by all perſons intereſted therein; becauſe they remaia _ 
at common law, untouched by any of the ſtatutes. * ' m2 
2 Lev. 136. In an action upon the caſe, for diſturbing the plantiff in his office 11 
1 of regiſtrar to the Biſhop of Briſtol, which was a new biſhopricktaken T 
- Pawnal, out of the biſhoprick of Sarum, and founded in the time of H. 8, . 1 
and which had been granted /eparalibus temporibus after the found- 8 | 
ation to one, and his aſſigns for three lives, &c. theſe ditterences a 
were taken and agreed to by the court, 1½, That the biſhop ot * 
a new biſhoprick may grant oſſices of neceſſity for life. 2d, K =} 
an office hath been uſually granted by the biſhop of a new biſhop- iu 
rick, for three lives, with the conſent or confirmation of the deat 75 
(ro. Car. and chapter (a), before 1 Elia. c. 19. it may be now granted ac- * 
2g 279, cordingly. 3dly, Be the biſhoprick new or old, if it was n0t0 I 
Pp 38. granted, but granted always before 1 Eliz. c. 19. for one or t . 
erer, that lives, it cannot be granted by the biſhop after 1 Els. c. 19. for three = 
. lives. 4thly, If it was granted before 1 liz. c. 19. for three 1% # 
is a badge of and after the ſtatute but for one life, yet this ſhall not abridge the 1 
their having power of the biſhop, but he may grant it ſor three lives, Cc. * 3 
— in the principal caſe, the verdict finding that it had been grauen ner 
granted. ſeparalibus temporibus after the foundation to one and bis oy = 
for three lives, was held defeCtive, becauſe it might be ſo gran 620 
aſter the foundation, and yet be after 1 Kliz. c. 19. and thete- — 
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The Biſhop of Chichgſter was ſeiſed in fee of a park in right of 
is biſhoprick, and had the office of park-keeper, which he by deed 
44 Eli. granted to the defendant for his life, & ulterius conceſſit 
gra executione officii prædict. five marks, with a clauſe of diſtreſs, 
g cum a livery, or 13 5. 4 d. per annum, nec non paſturam pro duo- 
Jus equis in the ſaid park yearly, una cum the windfalls, with clauſe 
of diſtreſs for the ſaid rent, or annuity of five marks, and livery, 
or 135. 4d.; and this grant was confirmed by the dean and 
chapter; and for non-payment of the five marks the defendant 
iiſtrains, and avers the office and fee of five marks to be ancient] 
eranted, but makes no averment for the reſidue. The plaintift 
in bar of the avowry, pleads the ſtatute 1 Blix. c. 19. and ſays, 
that the paſturage was never granted before, and derives a title to 
himſelf under the preſent biſhop, ſucceflor to the grantor. In 
this caſe it ſeems to be agreed by all, that if the new additional 
ſees had been in another clauſe, diſtin&t from the grant of the 
ofice and five marks; or had been granted for another conſider- 
ation; or, if the biſhop had granted the office and five marks for 
lim and his ſucceſſors, and had granted the paſturage, and other 
:4(itional fees, during his own life only; that in theſe caſes the 
grant had been good, for the ancient office and fee, to bind the 
ſucceſſor, but not for the additional fees: or, if the grant of 
the office had been with a fee of 5/,, where the ancient fee 
was but five marks; there, the grant being entire would have been 
void in teto againſt the ſucceſſor : but whether theſe grants were 
liſtinft or entire ſeemed the only diſpute in the caſe z wherein the 
court was divided; two judges holding that they were ſeveral and 
ſtint, and two, that they were entire and depending on each 
other, and therefore void in the whole againſt the ſucceſſor. But 
variation in the days of payment of the ancient fee, as if it were 
formerly payable at one day, and be now reſerved payable at two, 
will not vitiate the grant. 

ln replevin, defendant avows upon a grant to him by the dean 
and chapter of, &c. of the office of caterſhip of the church for 
"ie, with an annuity of 6 /. per annum, for the exerciſing thereof, 
ad a clauſe of diſtreſs; and avows for the annuity, and avers, 
that it was an ancient office pertaining to the dean and chap- 
ter, Sc., but does not aver that the annuity was an ancient annu- 
J the defendant pleads 13 Eliz. c. 10. &c. and ſhews the death 
"the dean grantor, and the election of another, &c., and upon 
«murrer adjudged, that the grant was void. 

the biſhop of Landaff, in 1672, granted the office of Chancel- 
our of his dioceſe to A. and B. and the ſurvivor of them for life, 
ad this was confirmed by the dean and chapter; and now A. being 
(ad, it became a queſtion, Whether this grant to two were good 
Kant the ſucceflor ? And the court held, that if it had been an- 
cently ſo granted, it would bind the ſueceſſor; and to prove it 
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Bridg. 30. 
32. Cro. 
Car. 47. 
Ley, 71. 
Biſhop of 
Chicheſter. 
v. Freeland, 
Cro. Car. 26, 
Cook v. 
Younger. 


Ley, 7 3» 


Brownl., 
182. Hum- 
phrey Vs 
Parſel, 


4 Mod. 16, 
17, 18. 
2 Vs 

ean. 
Show. 288. 
12 Mod. 10. 
2 Salk. 465. 
pl. Is 


acently ſo granted, four 9 were produced, three of which Carth. 213. 


"re made in the time of one biſhop, and the laſt in the year 
020, from which time to this Py in 1672 no ſuch 
Cat to two had been made ; and the firſt, of theſe grants was 
i | about 
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Supra, 
2Lev. 136. 


10 Co. 58, 
9. But 
guare; tor 
others hoid, 
that the 
avowarnt 
ought to 
make aver- 
ment for all, 
becauſe he 15 
in the nature 


of a plaintiff, 


Cro. Car. 
258. Jon. 
263. 
Walker v. 
Sir John 
Lamb. 


Cro. Car. 
279 555 
ſon. 310. 
2 Roll. Abr. 


153. Yourg 


v. Stowel. 


March, 38. 2 


Offices and Officers, 


about 530 years after 1 Hliz. c. 19., yet the court held this ſufficiers 
evidence to prove this office anciently grantable to two, before the 
ſtatute 1 Klig. c. 19. (as the preſcription muſt be to warrant it; 
and one Rid/ey's caſe was mentioned of the office of regiſtrar of 
Þrijic!, wherein my Lord Hale was of opinion, that if it could be 
ſhewn, that ſuch grants were made ſome time after the fir 
£El:z. c. 19. it would be an evidence that ſuch were alſo made 
before the ſtatute ; and upon a ſpecial verdict finding this matter, 
the court gave judgment accordingly, that the grant was ſufficient! 
warranted by ancient uſage, and had no great regard to the objec- 
tion of its being a judicial oiice, which cannot by law be granted 
to two, being ſupported by ſuch uſage, and no diminution of the 
ſucceflor's revenue, which thoſe ſtatutes were made to ſecure. 
Some hold, that when ſuch ancient oflice and ancient fee are 
granted together, with ſome new additional fees, yet, if the diſtre; 
and avowry be only for the ancient fee, that the avowant need only 
make averment, for that fee for which he diſtrains, that it was 
ancient; and the plaintiff, if the other fees were new, ought to 
ſhew it in avoidance of the grant; for the avowry, being only for 
the ancient fee, needs meddle with no more, that being only in 
queſtion, ' 
and is to make atitle. Jide Cro. Car. 48-9, 50. Ley, 73. 77. 


In an action upon the caſe, for diſturbing him in the exereiſe 
of the office of commiſſary of the Biſhop of Lincoln, and of official 


to the Archdeacon of Leicefter, upon not guilty pleaded, it was himſ 
found, that theſe were ancient ofices of judicature, always granted him 
to one perſon for liſe, the one by the bithop, and the other by the yet | 
archdeacon, till 1629, when they were granted by the biſhop and denic 
archdeacon ſeverally to A. and B. for their two lives: and after flew: 
1614, were likewiſe granted to B. and C., with confirmation of to an 
the biſhop's grant, by the dean and chapter, and of the archdea- exerc 
con's grant by the biſhop, dean and chapter; and that after the of ey 
death of that biſhop and archdeacon, their ſucceſiors ſeveraliy ſeit 
granted both the ſaid offices to the plaintiff; who, being diſturbed of ex 
by C., brought this action and had judgment; for all the court ſuch 
held theſe offices parcel of the poſle{ſhons of the biſhoprick ans dient 
archdeaconry, and expreſsly within the word Hereditaments in the oflic 
i Eliz, c. 19. & 13 Els. c. 10., and therefore being uſually | depy 
granted in poſſeſſion, the grant thereof in reverſion is without wat- judg 
rant, and no neceſſity can be urged for ſo doing; and the acceft- unſk 
ance by B. of the ſecond grant, where C. was joined, was no ſur- and 
render of the firſt, and, by conſequence, the reſpective ſucceſſors tle « 
were not bound by theſe grants, but might lawfully, as they hare ket, 
done, grant both theſe offices to the plaintiff for his life; aud perh, 
therefore he had judgment. Cour! 

But, where the oihice of regiſtrar of a biſhop hath been uſually 1 w 
granted as well in reverſion as in poſſeſſion, there, a grant to one puty 
of ſuch office for life, where by the death or ſurrender of = purp 
preſent officer it ſhall become void, is good, and ſhall bind the ſue⸗ F 
ceſſor, and is not within the reſtraiut of either of the ſaid ſtatutes lar 
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becaule, being uſually ſo granted, it might proceed at firſt from a 
reaſon of convenience and neceſſity, that the office might always 
he kept full, and a perſon always ready to execute it, for the be- 
nefit of the king's ſubjects; for though there is no reverſion of an 
office, unleſs it be an office of inheritance, yet it may well be 
granted in reverſion, habend, after the death of the preſent officer; 
which is no more than a proviſion of a perſon to ſupply it, when 
becomes void; and if ſuch proviſion has been uſually made, the 
mtom and uſage gives ſanction to it. But then ſuch grant muſt 
be confirmed, as is ſaid before; and therefore, where ſome books 
hold ſuch grant of offices in reverſion not good, it muſt be taken 
with this diverſity, that they have not uſually been ſo granted, but 
only in poſleſſion, and then to grant them in reverſion is not war- 
ranted by the cuſtom, nor ſhall bind the ſucceſſor. 

But in the laſt caſe, where the oſſice of regiſtrar was granted 
by the biſhop to an infant, then about eleven years of age, habend. 
after the death or ſurrender of the preſent officer, exercend. per ſe 
vel ſuffice deput. ſuum cum wvadiis, &c. and when the tenant for life 
ied, the grantee in reverſion was then thirty years of age; all 
the court held his infancy, at the time of the grant, no cauſe to 
zwoid it 3 becauſe, at the time it fell into poſſeſſion, he was of 
ſuſicient age to execute it; and though it had fallen vacant 
during his minority, yet, as this caſe is, the grant would have 
been good, becauſe it is to be exerciſed per ſe vel per ſuffic. depu- 
tat, & c. and therefore though he were not capable of exerciſing it 
limfelf, (as writing and a little Latin would ſufficiently qualify 
lim for, it being only to write and regiſter acts done in court,) 
jet he might have put in a ſufficient deputy ; and therefore they 
denied the opinion Co. Lit. 3. b. that the grant of the office of 
leward of the court of a manor, either in poſſeſſion or reverſion, 
o an infant was void, as incapable, and wanting knowledge to 
exerciſe it, unleſs it were to be underſtood that there was no clauſe 
of exerciſing it, per /e vel ſuffic. deputat., and that the infant him- 
{if was of ſuch tender age, that by no intendment he was capable 
* exercifing it himſelf. But they held, that (a) if there were 
lach clauſe, then it would be good, and he might appoint a ſuffi- 
ent deputy ;z and if he did not, it would be a forfeiture of his 
ce, notwithſtanding his infancy ; and of the ſufficiency of the 
Geputy the lord of the manor, or judge of the court, were to be 
Juiges; and if the deputy ſhould miſdemean himſelf, or prove 
Wikiitul in his office, it would be a forfeiture at the infant's peril; 
and this ſeems to be the diverſity taken in the books. Beſides, if 
the caſe in Co. Lit. be meant of the office of ſteward of a court- 
ket, it may be good law, becauſe that is a judicial office, which 
Ferhaps cannot be executed by deputy z but, if it be meant of a 
wurt-varon, then, the general opinion of the (5) books is againſt 
t which hold, that the ſteward of a court-baron may make a de- 
Puty, though there were no expreſs power given him for that 
Purpoiez tor that it is an office purely miniſterial, (for the ſuitors 
de judges in the court-baron,) and conſiſts in entering plaints, 
drcnders, admittances, Oc. in the nature of a regiſtrar; and 
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3 Leon. 31. 
4 Mod. 279. 
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279. 555. 
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though an infant ſhould have the ſtewardſhip of both courts, vis; 
the court-leet and court-baron together, and that he ſhould he 
incapable to exerciſe that of the court-leet, and therefore the 
grant thereof to him ſhould be void; yet for the court-baron the 
grant would continue good, and he might either exerciſe it in 
perſon, or by a ſufficient deputy. And perhaps upon this diver. 
ſity the books may be reconciled ; for they agree, that if an office 
of judicature or learning be given to a man utterly incapable of it, 
no clauſe of exerciſing it by deputy, or otherwiſe, will mend 
the caſe, or make the grant good; for it muſt radically veſt in the 
grantee before it can go in title of procuration, or deputation, ta 
another. | 
But where the dean of Winder, having ordinary juriſdiction, 
by deed made ſuch a one his commiſſary, which was confirmed 
by the dean and chapter, yet, after his death, it was held the 
ſucceſſor was not bound thereby, becauſe this was a judicial office 
and authority; which, though it may be exerciſed by a ſubſtitute, 
yet it is in law in the ordinary himſelf ; and though excommunica- 
tion, probate of teſtaments, and ſuch like, may be tranſacted by 
the commiſſary, yet it mult be in the name of the ordinary, and 
if the ſubſtitute offends, the ordinary ſhall be puniſhed, And 
therefore this grant can continue no longer than the ordinary 
himſelf who grants it; for if it ſhould bind the ſueceſſor, then he 


could not remove him, though he were anſwerable for his ads 


and offences; which would be hard; therefore this grant deter- 
mines with the death or remotion of the ordinary, and then no 
confirmation can make it good after; and the archbiſhops, in their 
ſeveral provinces, have the ordinary juriſdiction ſede vacante ; and 
the archbiſhop, dean and chapter, cannot grant the juriſdiction of 
guardian of the ſpiritualties after the death of the biſhop;z which 
is a ſtronger caſe, 


(E) Of the Ceremony requiſite to a complete Cre- 
ation or Grant, and of the Oaths required by 
Statute. | 


WW Herever the right of granting and erecting new offices b 
veſted in the king as the head and fountain of juſtice, he 
mult uſe proper words for that purpoſe z as, in the erection of 3 
new office the words erigimus, conſtituimus, &c. muſt be made uic 
of; and it hath been adjudged, that the word conce/ſimus is not 
ſufficient, unleſs there be an office already in being, and then 3 
grant by the word conceſſimus is good, 

If an officer be created by letters patent, he is a complete off 
cer before he is ſworn, and before any inveſtiture. Ste 

But if a perſon be created herald at arms, inveſtiture is nec” 
ſary before he is a complete officer, 


An office, being a thing which lies in grant, cannot regular 
be granted or transferred from one to another, but by —_— F 
| c 
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erecuted, which is an inſtrument the law hath appointed inftead 

{ livery. : 

; But b is ſaid, that one may retain (a) a ſteward to keep his Co. Lit. 61. 
rourt-baron and court-leet without deed, and that ſuch retainer [Some 3 
hall continue until he be diſcharged. thought, 


x Gewards without deed cannot take ſurrenders out of court. Godb. 142. and 1 Ld. Raym. 159. 
But this hath been frequently denied, and indeed ſeems unſupported by any good reaſon. Cro, Jac. 526. 
Com. Rep. 33- Hargr. Co. Lit. 59. a. n. 6. (a) That a corporation may make a bailiff without 
kei, tit, Corporations, Letter (E). ¶ But a patent is neceſſary to the making of fiewards of the king's 
mars, Co. Comp. Cop. 56. $ 45+] 


Alſo it hath been adjudged, that a parol appointment of clerk Carth. 426. 
of the peace by the cu/tos rotulorum, by the words following, ſpoken OY 467. 
in open court, is good, I do nominate the ſaid Philip Owen to be 5 Mod. 386. 
clerk of the peace, according to the aft of parliament. But in B. R., Sanders v. 
though the parol appointment was held good, yet that court re- ny — — 
rerſed the judgment, becauſe the form of the words uſed in the 200. S. c. 
nomination were inſufficient; for he did not name any certain Lill. Entr. 
county of which he ſhould be clerk of the peace, nor diſtinguiſh n 
which ſtatute he intends; for there are two ſtatutes which con- 
cern this matter, viz. 37 H. 8. c. 1. $3. and 1 V. M. flat. 1. 
„1. {5. and moreover by his adding this word, viz. ſaid Philip 
Owen, it is altogether inſenſible. But the judgment of B. R. was 
reverſed in the Houſe of Lords. 
By the 13 Car. 2. fat. 2. c. 1. it is enacted, That no per- (5) It hath 
ſon ſhall be placed, elected, or choſen to any office or place of baensdjudg- 
a ws ed, that it is 
mayor, alderman, recorder, bailiff, town-clerk, common council 50 excuſe 
man, or other office of magiſtracy, place of truſt, or other em- that the 
* ployment relating to the government of any city, corporation, 3 
* borough, cinque-port, or other port-town, who ſhall not have 5 Mod. 316. 
* received the ſacrament according to the rites of the church of 2 Jon. 121. 
Euigland, within one year next before ſuch election; and that 0 Which 
* every perſon ſo placed or elected ſhall take the oaths of allegi- makes it ne- 
" ance and ſupremacy at the ſame time when the oath for the ceſſary in a 
* due execution of the ſaid office, Qc. ſhall be adminiſtered ; e 
* and that the ſaid oaths ſhall be adminiſtered and (5) tendered fetting forth 
* by thoſe who adminiſter the oath of office; and in default of that the 
lach, by two (c) juſtices of peace of the corporation; and that b e nt 


: in default hereof every ſuch election, placing, and choice ſhall oaths before 

* be void.“ | the mayor, 
Sec. to add, 

that he did not take them before two juſtices of peace, 5 Mod- 317+. 2 Salk, 428. pl. 3. 


ut now by ſtat. 5 G. 1. c. 6. for quieting and eſtabliſhing cor- 
rations, it is enacted, * That all perſons in the actual poſſeſſion 
of any office that were required by the above act to take the 
— acrament within one year next before their election into ſuch 

"lice ſhall be confirmed in their ſeveral offices, and ſhall be in- 


" dennified and diſcharged from all incapacities and penalties 


Laing from ſuch omiſſion; and that none of their acts ſhall be 

dueſtioned by reaſon of ſuch omiſſion; nor ſhall any perſons 
i eo ſhall be hereafter placed or elected in or to any of the of- 
ders alorefaid, be removed by the corporation, or otherwiſe 


«© proſecuted 
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(a) If nei- ec proſecuted for or by reaſon of ſuch omiſſion nor ſhall amy in- 
_— many ce capacity, diſability, forfeiture, or penalty, be incurred by reaſon 
happened of the ſame, unleſs ſuch perſon be ſo removed, or ſuch profecy. 


within = « tion be commenced (a) within fix months after his election. 
time limitcd, 

the election becomes abſolute and unavoidable; for the ſtatute operates rather as a proteRion to the poſs 
ſeffion, than as a bar to the remedy. 1 Bl. Rep. 229. 2 Burr. 1013. Cowp. 539. 


However, by 1 C. 1. Hat. 2. c. 13. amended by 2 G. 2. c. zi. 
O9 G. 2. c. 26. all perſons who bear any office civil or mili- 
(5) As re- tary, &c. ſhall take the oaths of allegiance and ſupremacy (5) and 


TI in the oath of abjuration. And all perſons who were before, ſhall 
c. * {till continue, obliged to receive the ſacrament; and ſhall ſubſcribe 


the doctrine againſt tranſubſtantiation. And by 11 G. 1. « 4, 
6 4. mayors, bailiffs, or other chief officers of corporations, elected 
purſuant to the directions of that ſtatute, ſhall take the oaths by 
law required at the time of their admiſſion into ſuch office, le 
4 ſuch officer as ſhall preſide at ſuch election.] 

[ The aQts By the 25 Car. 2. c. 2. (commonly called the Teſt AQ) it is 
which are. enacted, © That all officers civil and military, (except thoſe of in- 


— in- heritance appointing ſufficient deputies,) and all who have any 
cemnify „ fee, &c, by patent from the king, (except ſuch as ſhall be 


8 &« granted for valuable conſideration for life or years, and not te- 
have omit» late to any office or place of truſt,) and alſo all who have any 


ted to quali- © place of truſt or employment in the king's houſehold, ſhall take 
fy them- « the oaths of allegiance and ſupremacy, and teſt, the next term, 


ſe] have R , 
the effe&t of © (in the King's Bench or Chancery, or quarter ſeſſions, ) and re 


repealing ( ceive the ſacrament within three months, and give in a certif- 
this falutary sc cate thereof, proved by two witneſſes, to the court wherein 


nb © they take the ſaid oaths; and in caſe of neglect, ſhall be dil 


beenadjudg- © abled to hold the ſaid offices, &'c. and (c) forfeit five hundred 


ed, that the dc pounds, except feme coverts, Cc.“ 
perſons ſo | 


diſabled loſe only their right to the profits of their offices from the time of ſuch diſability, but that they 
loſe nothing veſted in them before. Lutw. 910. 
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(4) It hath But it is provided by the laſt-mentioned ſtatute, “ That the 
been made a ( ſaid act ſhall not extend to conſtables or churchwardens, ot 
query Whe- (e (4) ſuch like inferior civil officers, or to a bailiff of a manor ot 


ther it ex- 4 > 
tends to the © lands, or ſuch like private officers.” 


Cenſor of the College of Phyſicians? 5 Mod. 431. 
2 Jon. 81. Though the words of the above act of 13 Car. 2. are fo ve] 


237 .g, ſtrong, as to make ſuch election, Sc. void, and thoſe of the 
SOS 5 Car. 2. to make ſuch perſons diſabled in law to all intents and 


242. 

2 Mod. 193- purpoſes whatſoever, to have, occupy, or enjoy the ſaid * | 
3 yet it hath been ſtrongly holden, that the acts of one under ſuc 
721. a diſability, being inſtated in ſuch an office, and executing the 
_ P.C. ſame without any objeCtion to his authority, may be valid 28 t9 


10 log. ſtrangers; for otherwiſ-, not only thoſe who no way . 

185. Ld. this law, but even thoſe whoſe benefit is intended to be advance 

Raym. 299. by it, might be ſufferers for another's fault, to which they are r. 

way privy; and one chaſm in a corporation, happening ra 

the default of one head officer, would perpetually vacate the * 
| 6 
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y inc of all others, whoſe authority in reſpeCt of their ad miſſion into 
ls their ollices, or otherwiſe, may depend on his. 
. [The deſign of the ſtatute of 13 Car. 2. was to exclude men, 
* who were not of the church of Eugland, from all offices which 
concern the government: and is to be conſidered as prohibitory 
he pol yon the electors quad fuch perſons. A diſſenter therefore being 
neligible to ſuch office, cannot of courſe be fined for refuſing to 
c. zi. accept it. Upon this ſimple point, however, there hath here- 
* tofore been ſome difference of opinion (a). And it became neceſ- (a) Lar- ; 
), and ſary to appeal to the court of ſovereign juriſdiction, in order to RY 9 
n : > . Raym. 
\ ſhall {tle the law upon it. That was done in the caſe of Harriſon v. 29. 4 Mod. | 
etihe Evans (5), which caſe was as follows: —In 1748, the corporation 269. 
4.4 of Lindon, by a bye- law, impoſed a fine of ſix hundred pounds 2 
deckel pon every perſon, who, being elected, ſhould refuſe to ſerve the Clarke, 
3 3 . . 
ths by office of ſherift, 1 he plaintitt, the Chamberlain of London, levied 2 Vent. 247. 
befor lebt, in the ſheriff's court, againſt the defendant for the penalty. Cn 
The deſendant . pleaded the 13 Car. 2. averring, that he was a 2 Str. 1193. 
) it i Proteſtant diſſenter within the toleration act 1 & 2 V. & M. c. 18. 2 WAL. 18. 
, of in- of ſcrupulous conſcience z and therefore had not received the ſa- 3 3 . 
ve any ment. The plaintiff replied the 5 G. 1. which confirms mem- edit. 18g. 
Ball be bers of corporations in their reſpective offices, although they have © Br. P. C. 
not te- not received the ſacrament according to the directions of 13 Car, 2. es 
ave any lo this replication the defendant demurred, and judgment was 
all take even upon it in favour of the city. The defendant appealed to 
t term, ite court of Huſtings, where the judgment was aflirmed. A 
and re- hecial commiſſion was ſued out, directed to Wiles, C. J., 
certifi Porter C. B., and Fofter, Bathurfl, and Wilmot, J., by whom 
herein de judgments in the courts below were unanimouſly reverſed. 
be dil ite plaintiff brought a writ of error in parliament; and on the 
Lundred aol February 1767, Lord Mansfield with five other judges, againſt 
Ferret B., were of opinion, that upon the facts admitted by the 
. peadings in this cauſe, the defendant ſhould be allowed to object 
2 the validity of his election to the office of ſheriff, in bar to the 
tion, by reaſon that he had not taken the ſacrament within the 
hat the i ine limited. ] 
dens, ot 
nanor ot 
b Of the Offence of Buying and Selling an Office, 
e ſo ren and what Offices are prohibited to be thus diſ- 
e of the poſed of. 
tents and | 
d 2 | THE taking or giving of a reward for offices of a publick na- 3 Inſt. 184. 
ader dure is ſaid to be bribery, And ſurely, ſays Hawkins, nothing Ha. F. C. 
ating le = be more palpably prejudicial to the good of the publick, than 22 aid to 
lid 25 . ue places of the higheſt concernment, on the due execution be ma/um in 
 infring* Kreof the happineſs of both king and people doth depend, dif- /*, 259 in- 
advanced BWW Piel of, not to thoſe wh ſt abl es 
* loſe uf o are moſt able to execute them, but to o 
n 0 1e are molt able to pay for them; nor can any thing be las. 
; 2 = diſcouragement to induſtry and virtue, than to ſee thoſe N. 102. 
e the a « 3 of truſt and honour, which ought to be the rewards of thofe Re Oe 
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For the ex- 
pofition 
hereof, vide 
the Earl of 
Maccleſ- 
field's trial. 
{State Tri- 
als, 6 vol. 


477-] 


« other profit, directly or indirectly, or take any promiſe, agree” 


"Dflices and Officers, 
who by their —_— and diligence have qualified themſelves {qs 
them, conferred on thoſe who — no other recommendation, but 
that of being the higheſt bidders; neither can any thing he ; 
greater temptation to officers to abuſe their power by bribery and 
extortion, and other acts of injuſtice, than the conſideration of 
the great expence they were at in gaining their places, and the 
neceſſity of ſometimes ſtraining a point to make their bargain 
anſwer their expectations. 

For which reaſons, among many others, it is expreſsly enacted 
by 12 Rich. 2. c. 2. That the chancellour, treaſurer, keeper 
« of the privy ſeal, ſteward of the king's houſe, the king's cham- 
cc berlain, clerk of the rolls, the juſtices of the one bench and of 
& the other, barons of the exchequer, and all other that ſhall be 
c called to ordain, name or make juſtices of the peace, ſherif, 
tc eſcheators, cuſtomers, comptrollers, or any other office or mi- 
„ niſter of the king, ſhall be firmly ſworn that they ſhall not or- 
« dain, name, or make any of the 5 officers for any 
« gift or brokage, favour or affection; nor that none that ſueth 
by himſelf, or by others, privily or openly, to be in any man- 
«« ner of office, ſhall be put in the ſame office, or in any other, 
e but that they make all ſuch officers and miniſters of the belt 
« and moſt lawful men, and ſufficient, to their eſtimation and 
& knowledge.” 

And by the 4 H. 4. c. 5. it is enacted, © That no ſheriff ſhall 
&« let his bailiwick to farm to any man for the time that he occu- 
e picth ſuch office.“ 

But the principal ſtatute relating to this matter is the 
5 6 E. 6. c. 16. which is verbatim as follows, $1. © For avoid 
ing of corruption which may hereafter happen to be in the 
& officers and miniſters in thoſe courts, places, or rooms, wherein 
« there is requiſite to be had the true adminiſtration of juſtice, ot 
« ſervices of truſt, and to the intent that perſons worthy and 
meet to be advanced to the place where juſtice is to be min- 
te ſtered, or any ſervice of truſt executed, ſhall hereafter be pre 
« ferred to the ſame, and no other :” 

$2. « Be it therefore enacted, That if any perſon or perſons 
« at any time hereafter bargain or fell any office or offices, or de, 
te putatiou of any office or offices, or any part or parcel of anf 
& them, or receive, have, or take any money, fee, reward, or 20 


« ment, covenant, bond, or any aſſurance to receive or have auf 
« money, fee, reward, or other profit, directly or indirectly, for 
&« any office or offices, or for the deputation of any office cr 
« offices, or any part of any of them; or to the intent that * 
« perſon ſhould have, exerciſe or enjoy any office or offices, ar! 

« deputation of any office or offices, or any part of any of ＋ 
& which office or offices, or any part or parcel of them, f a 
& anywiſe touch or concern the adminiſtration or crecuef, E 
« juſtice, or the receipt, controlment, or payment of any o ud 
« king's highneſs's treaſure, money, rent, revenue, accoun'»" 8 


« neage, auditorſhip, OT ſurveying of any of the king's majeiy 3 


“ honou'i 


* 


a * 


Ollices and Officers. 

t honors, caltles, manors, lands, tenements, woods, or heredita- 
« ments, or any the king's majeſty's cuſtoms, or any adminiſtra- 
tion or neceſſary attendance to be had, done, or executed in any 
« of the king's majeſty's cuſtom-houſe or houſes, or the keeping 
« of any the king's majeſty's towns, caſtles, or fortreſſes, being 
« uſed, occupied, or appointed for a place of ſtrength and defence; 
« or which ſhall concern or touch any clerkſhip to be occupied in 
« any manner of court of record wherein juſtice is to be miniſter- 
« ed; that then all and every ſach perſon and perſons, that ſhall 
« ſo bargain or ſell any of the ſaid office or offices, depuration or 
« deputations, or that ſhall take any money, fee, reward, or pro- 
« fit, for any of the ſaid office or offices, deputation or deputa- 
« tions, of any of the ſaid offices, or any part of any of them, 
« or that ſhall take any promiſe, covenant, bond, or aſſurance for 
any money, reward, or profit, to be given for any of the ſaid 
« oflice or offices, deputation or deputations of any of the ſaid 
* othice or offices, or any part of any of them, ſhall not only loſe 
and forfeit all his and their right, intereſt, and eſtate, which 
« ſuch perſon or perſons ſhall then have of, in, or to any of the 
i {aid office or offices, deputation or deputations, or my part of 
p of them, or of, in, or to the gift or nomination of any the 
* {aid office or offices, deputation or deputations, for the which 
| © office or offices, or for the deputation or deputations of which 
office or offices, or for any part of any of them, any ſuch per- 
* ſon or perſons ſhall ſo make any bargain or ſale, or take or re- 
* ceive any ſum of money, fee, reward, or profit, or any promiſe, 
* covenant, bond, or aſſurance to have or receive any reward, 
money, or profit; but alſo that all and every ſuch perſon or 
* perſons that ſhall give or pay any ſum of money, reward, or 
fee, or ſhall make any promiſe, agreement, bond, or aſſurance 
* for any of the ſaid offices, or for the deputation or deputations 
* of any the ſaid office or offices, or any part of any of them, 
* ſhall immediately, by and upon the ſame fee, money, or reward 
* given or paid, or upon any ſuch promiſe, covenant, bond, or 
Agreement had or made for any fee, ſum of money, or reward, 
io be paid as is aforeſaid, be adjudged a difabled perſon in the 
* law to all intents and purpoſes to have, occupy, or enjoy the 
* fad office or offices, deputation or deputations, or any part of 
any of them, for the which ſuch perſon or perſons ſhall ſo give 
"a pay any ſum of money, fee, or reward, or make any pro- 
mie, covenant, bond, or other aſſurance to giye or pay any 

ſum of money, fee, or reward.” | 
43. © It is further enacted, That all and every ſuch bargains, 
lales, promiſes, bonds, ee covenants, and aſſurances, 
% de before ſpecified, ſhall be void to and againſt him and 
em by whom any ſuch bargain, ſale, bond, promiſe, cove - 
"at, or aſſurance ſhall be had or made.” 

14. © Provided always, that this act, or any thing therein con- 
Amed, ſhall not in anywiſe extend to any office or offices 
3 „ dereof any perſon or perſons is, are, or ſhall be ſeiſed of any 
majeſty tltate of inheritance nor to any office of parkerſhip, or of the 
honor Vox. V. i « keeping 
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te keeping of any park- houſe, manor, garden, chaſe, or foreſt, ori 
« any of them; any thing in this act heretofore mentioned t 
«& the contrary thereof in anywiſe notwithſtanding.” 
$5. „Provided alſo, that if any perſon or perſons do hereafter 
« offend in any thing contrary to the tenor and effec of this act, 
t yet that notwithſtanding, all judgments given, and all other act 
4 or acts, executed or done, by any ſuch perſon or perſons ſo of. 
&« fending by authority or colour of the office or deputation, 
« which ought to be forfeited, or not occupied, or not enjoyed, 
&« dy the perſon ſo offending, as is aforcſaid, after the ſaid offence 
« {9 by ſuch perſon ſo committed or done, and before ſuch pet. 
& ſon fo offending for the fame offence be removed from the ex- 


** 


tc erciſe, adminiſtration, and occupation of the ſaid office or de- 5 
«* putation, ſhall be and remain good and ſufficient in law to al * 
& intents, conſtructions, and purpoſes, in ſuch like manner and an 
& form as the ſame ſhould or ought to have remained and been, if 10 
cc this act had never been had or made. 7 
“ Provided alſo, that this act ſhall not extend to be prejudicil * 
* or hurtful to any of the Chief Juſtices of the King's counts, "uh 
« commonly called the King's Bench or Common Pleas, or to any . 
« of the Juſtices of aſſiſe that now be, or hereafter ſhall be; but be. 
*© that they and every of them may do in every behalf, touching . 
or concerning any oflice or offices to be given or granted by * 
*« them or any of them, as they or any of them might have dons N 
« before the making of this act; any thing above mentioned to he 
« the contrary in anywiſe notwithſtanding.” TY 
In the conſtruction of tlie IM- mentioned ſtatute the following wut 
opinions have been holden : the n 
ro. Jac, I. That the offices of Chancellour, Regiſtrar, and Commillay 
8 14g. in eccleſiaſtical courts are within the meaning of the ſtatute, i. — 
3 <9 aſmuch as thoſe courts do not only determine matters which are Ar 
Salk. 468. brought beſore them pro ſalute anime, but alſo have the deciſion Parey 3 
. ha. of diſputes concerning the law fulneſs of matrimony, and legit 0 
2 Vent. 187. mation of children, which touch the inheritance o the ſubject; 1 . 
267. and alſo hold plea of legacies and tithes, Sc. in which reſpecs * oh 
they are courts of juſtice. ; ha 
* 151. 2. It hath been adjudged, that offices in fee are out of the 75 A 
Rate tute: ſo, if the king be ſeiſed in fee of a bailiwick, and he de. 
miſe the ſame to A. who demiſes to B. rendering rent, the demi 9.1 
to B. is not within the ſtatute; for offices in fee being excepted early 
out of the ſtatute, under-leaſcs of ſuch offices are alſo except Mace, 
incluſively. Egg % bel 
rulg. 901. 3. It hath been reſolved, that the place of cofferer 15 withi 10. 
2 3 this ſtatute, and a perſon having once purchaſed this place 1s fc ee, 
bal. Ce, ever diſabled to enjoy the ſame; and that the king is bo * th 
Lit. 234. this ſtatute. | Med | 
S. C. and there ſaid, that the king could not Eiſpenſe with this Ratute by any non obPante, On) Matſoe 
385. S. C. cited, Ir, 1 
2 Leon. 33. 4. It hath been agreed, that the ſale of a bailjwick of a hun be (212; 
— 3 ered is not within the ſtatute, for ſuch an office doth not conce bleſs ſu 
4 Mes 222, the adminiſtration of juſtice, nor is it an office of truſt, | tain ; 


„e. cited, 
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* . If A. being ſurveyor of the cuſtoms, agrees with B. that B. 2 And. 55. 

d to {;all be his deputy, and that in conſideration thereof B. ſhall pay 50. 8 
J. 6001. and 100 J. annually, and it is further agreed, that 1. f 

aſter will ſurrender his patent, and procure a new one in the name of 

act, 4. and B., which is done accordingly, and B. gives A. a bond for 

be: performance of the whole agreement; the bond is void, as being 

0 ol 


within this ſtatute 3 for though part of the condition, ſuch as 

procuring a new patent, c., may not be void within the ſta- 

ute, yet being joined with that which is ſo, it makes the whole 

void. 

6, It hath been adjudged, that a ſeat in the Six-Clerks Office Paſch. 26. 
not within the ſtatute, being a miniſterial office only; and they C. in 


ation, 
oyed, 
ffence 
h per- 


he ex- 


C. B. Spar- 
or de. ne but under-clerks, who have ſo much a ſheet for copying, c. cow v. 2 
to 4 hut one judge held it not ſaleable at common law, for the follow- nold. 

er an 


ing reaſons 3 /, Diſcouragement of merit and induſtry. 2dly, Its 

being the occaſion of extortion and exaction of exceſſive fees. 

idly, From its being a great charge to ſuits. 4thly, It exempts 

the perſons, who enter by theſe means, in a great meaſure from 

the due regulations under which they ought to be; for they are 

not ſo eaſily removed, as if they were at the will of him who hath 

the diſpoſal of them. 

7. It hath been held, that this ſtatute doth not extend to mili- Ivev. Ach, 
tary officers (a); and that the 7 V. M. which requires, that 0 rec. Chan. 
erery commiſhon officer, before his commiſſion is regiſtered, 1055 128 
ſhould take the oath there mentioned, that he had not directly or 98. Nor to 
directly given any thing for procuring the commiſſion, but the 1 4 
uſual fees, extends only to horſe,” foot, and dragoons, but not to 2 vera. 308. 
the marines, Ca. emp. 
Talb. 140. 
den fee 1 H. Bl. 326., where it is faid by Lord Loughborough, C. J. that this caſe in 2 Vern. is con- 


"ary to an evident principle of law. And clearly, if the Lords of the Admiralty were to take money 


"their warrant to appoint a perſon to be a purſer, it would be criminal in the corrupter and corrupted. 
Fey v. Stacey, 5 Burt. 2698. ] 


cen, it 


judicial 
courts, 
to am 
ze; but 
puching 
nted d 
ve done 
zoned to 


ollowing 


mmiſary 
Mute, i. 
vhich ate 
9 deciſion 
nd legiti- 
e ſubjeCt; 
n reſpect 


of the ſta· 
nd be de- 


8. It hath been adjudged, that the ſale of the deputation of 4 Mod. 222: 


we office of Provoſt Marſhal of Jamaica, is not within this ſta» 1 
we(); becauſe this ſtatute does not extend to the plantations. Galay. 
Rm. 1245. S. C. cited. (b) 2 Mod. 45. S. P. undetermined, and there ſaid ar guendo, that ſs 
(4 2 law ſhould have as extenſive a conſiruction as poſſible, 


the demie 9. In a writ of error on a judgment in Ireland, it was held Trin. 9G. a. 

excepte warly, that the office of clerk of the crown, and clerk of the ** 0 8 
| Mace, was within the ſt - but that this 1 :4 4 OR” 
o excepte N ithin the ſtatute; but that this law did not extend wiekford. 


v breland, not being enacted there. 


x is with "ay It hath been held, that one who makes a contract for an Hob. 75. 
place 15 3 &, contrary to the purport of this ſtatute, is ſo far diſabled to Co. Lit. 234. 
by 0! Cro, Car. 


3 bound i the ſame, that he cannot at any time during his life be re- 367. Cro. 


weed to a capacity of holding it by any grant or diſpenſation Jac. 386. 


tte cw. | Matfoever, Ca. temps 

I o 0 Talb. 107. 
* 1. It is held, that where an office is within the ſtatute, and 2 Sulk. 468. 
k 0 ary 18 in. 1 inei : . 224. 
dot cone is certain, if the principal make a deputation, reſerving Godolphin 


Up um Out of the ſalary, it is good: ſo, if the profits be un- „. Ty © 


from fees, if the principal make a deputation, re- mw 356. 


Ki Nan ariſing 
6, 


O 2 ſerving 
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Bellamy v. 
Burrow; 
Ca. temp. 
Talb. 97; 
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ſerving a certain ſum out of the fees and profits of the office, it 
good: for in theſe caſes the deputy is not to pay, unleſs the 
profits ariſe to ſo much; and though a deputy by his conſtitution 
is in place of his principal, yct he has no right to his fees, they 
{till continue to be the principal's; ſo that, as to him, it is only 
reſerving a part of his own, and giving away the reſt to another, 
But where the reſervation or agreement is not to pay out of the 
profits, but to pay generally a certain ſum, it muſt be paid at al 
events; and a bond for performance of fuch agreement is void by 
the ſtatute. | 

(12. It hath been adjudged, that a truſt may be created of an 
oſſice clearly within this ſtatute. But ſubſequent determina 
tions (a) have made this doctrine exceedingly queſtionable, if not 


(=). Fordyce entirely over-ruled it.] 


v. Wilts, 
3 Br. Ch. Rep. 579. Parſons v. Thompſon, 1 H. Bl. 222. 


Jar forth v. Fearn, Id. 327. Theſe tw 


laſt caſes have determined, that if an action for money had and received be brought upon the foot of an 
2yreemen', to allow the plaintiff a certain p:oportion of the profits of the office, in conſideration of Lis 
having procured, or been aiding to the detendant's appointment to it, the plaintiſt canr.ot recover, 


Trin 90.3. 
in B. R. 
Maccarty v. 
Wickford. 
(5) Hornby 
v Comtord, 
Fitzg. 45+ 


Nforris v. 
Mc<Cullock, 
Ambl. 432. 


13. It hath been holden, that this being a publick law, the 
judges ex icio are to take notice of it; yet it ſeems the more re- 
gular and ſafe way to plead it (6). But it hath been reſolved, that 
a perſon in pleading this ſtatute need not allege, that the party 
againſt whom it is pleaded is not within any of the proviſos of 
exceptions in the ſtatute ; but that if he be, it muſt come on lis 
ſide to ſhew it. 

[As the proviſions of this ſtatute do not extend to all caſes 
within the miſchief which it was intended to prevent, it ha 
become neceſſary for courts of equity, in many caſes, to intetpole; 
for though it be true, that penal laws are not to he extended as to 
penalties and puniſhments, yet, if there be a publick miſchief, and 
a court of equity ſee private contracts made to elude laws enacted 
for the publick good, it ought to interpoſe, and that, upon the 
publick policy of the law, though the office be not within the 
itatute of E. 6. For it is a rule of equity, „that if a man {eli 
« his intereſt, to procure a perſon an office of truſt or ſervice 
under the government, it is a contract of turpitude, It is acting 
<« againſt the conſtitution, by which the government ought to be 
« ſerved by fit and able perſons, recommended by the proper 
&« officers of the crown for their abilities, and with purity. 

The defendant, who was a linen-draper, entered into à treat 
with the plaintiff, who was a livery-ſervant, to procure him 3 
commiſſion in the marines ſor 200 /,, which the defendant effected 
by meafts of a lady, who was intimately connected with one of 
lords of the Admiralty, and afterwards received the money. 1 
plaintiff, aſter ſix months, being diſcovered to have worn 2 
was diſcharged, upon which he filed a bill to be repaid the ſum 
had advanced to the defendant. Lord Henley decreed the moneſ 
to be repaid with intereſt ; for though commiſſions in the wut 
may be ſold, yet that is with the leave of the crown, and the Py, 
fon to ſueceed is examined by the Secretary at War, and pres 
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it i 23 2 proper perſon: that that was not the caſe here: but the de- 

he WW fendant fold his intereſt with the lady to procure a commiſſion. 

ution The caſe of Ive v. Aſb, he ſaid, was very different, the commiſſion. 

they was ſold by leave of the crown, the defendant furrendered, and it 

only was the plaintiff's fault that he did not take it. 

ther, The oflices of collector and ſuperviſor of the exciſe are clearly Law v, Law, 

of the within the ſtatute 3 and though a bond given to a perſon to influ- O, temp. 

at all ence a commiſſioner to appoint one to either of thoſe offices, be 1. Wie 

Id by not directly a ſale within the ſtatute, yet in effect it is ſo, and 391. S. C. 
equity will therefore relieve againſt it. 

of al The late Lord Rochford, being groom of the ſtool to his majeſty, Haneington 

mins nd, in conſequence of that office, recommending pages of the v; Du-Cha- 

if not preſence, Sc., treated with the plaintiff's teſtator, to recommend — Rows 
him upon a vacancy, on condition that he ſhould grant two annui- 124- 

baſe ns ties, one of 100 J. to Sz. Ferrol, the defendant's teſtator, who had 

ot of a deen Lord Rochford's travelling tutor, and was then a bond creditor 

on ot 1:48 


of his Lordſhip for 600 /., and the other of 40 J. to another perſon. 
An ation being brought upon the annuity bonds by defendant's 
AP” teſtator for the arrears of the annuity, the plaintiffs filed their bill 

ur for an injunction. The defendants had demurred, and the de- 
N murrer had been over- ruled, and upon the motion to continue 
1 8 the injunction upon the merits, the anſwer being put in; it was 
105 x rgued on the part of plaintiffs, that this bond was pro turpi cauſd; 
7 * tut Lord Rechford having a confidence placed in him by the king, 
8 tad abuſed that confidence, by ſelling his recommendation, and 
Kaas that upon the publick policy of the law, ſuch an agreement ought 
not to ſtand. On the other hand, it was argued, that it wag 


Ver, 


* uowed this was not an office within the ſtatute of E. 6. that it 

1 vs merely an office reſpecting the king's private, not his publick 

of. and daracter; and that if it was *urpis contrafus, that might have That the 

-nated ken pleaded at law. Lord Thurlowe expreſſed his doubts, whe- "OT ba 
n the ler it might not have been brought upon the record at law by a eration can 

bin the Fea and made a defence there to the action, but thought that not be pleaded 

in fel iluthcient reaſon to prevent his interpoſition, the court of law 07 
ſervice ſever having determined, that it could be ſo brought there as a denied by 

« Qing ence, He then, admitting that it was not within the ſtatute of the — in 

at to be e but treating it as a matter of publick pro's the law, and —_—_ 
rope imilar to marriage brokage bonds, where, though the parties are Fitzg. 73.3 
5 pate perſons, the practice is publickly detrimental, ordered the but ſee 

1 treatf zjundtion to be continued till the hearing; and afterwards, upon CEN 

him 3 de tearing, ordered it to be perpetual.] 2 Will. 341, 

effected 

IC of the 0 . . 

. The ) What Remedies a Perſon having a Right to an 

EN. Office muſt purſue, to be let into the Enjoyment 

* ck it, and how a Diſturbance is puniſhable, 

he 18 IT was held clearly, that an aſſiſe lay at common law for an office, 3 Co. 47. . 

they and that therefore though the ſtatute of WP. 2. 13 Ed. 1. John Webb s 

,pprove® . . 2 caſe. 2 Init, 

an '* 625. ſpeaks only of offices in fee, yet an aſſiſe lies for an 412. 8. P. 


O 3 office 
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office in tail or for life. But this is to be underſtood of offices gf 
profit; for of an office of charge and no profit an aſſiſe doe, 
not lie, Es. 

$ Co. 49. b. But a man ſhall not have an aſſiſe of the whole office, unleſshe 

2 Inſt. 412. be diſſeiſed of the whole; for if a man be diſſeiſed of parcel of the 
profits of an office, he may have an aſſiſe of that parcel only, 

8 Co. 49. In an aſſiſe for an office newly erected and conſtituted, the de. 

dense mandant in his plaint muſt ſhew what fee or profit is granted fo 

5 the exerciſe thereof; for this office cannot have a fee or profit ap- 
purtenant to it, as an ancient office may, and for an office with, 
out fee or profit no aſſiſe lies. 

8 co. 49. But in an aſſiſe for an ancient office, the demandant in his 
plaint need not ſhew what fee or profit is belonging to it, for it 
ſhall be intended there is ſome fee or profit. 

Roll. Abr. In an aſſiſe for an office, the demandant muſt ſhew a ſeifn; 

— but it hath been held, that the taking of 3 d. for a capias againl, 
B., is a ſufficient ſeiſin of the office of filazer de banco. 

2 Lev. 108. $0, if one be committed by the Houſe of Commons to A., who 

— before and long after was in poſſeſſion of the office of ſerjeant a 

adjudged, arms to the Houſe, and the priſoner compound with B. for bis fees, 
and give him twenty ſhillings ; this is a good ſeiſin of the officeby 
B., for he cannot be diſſeiſed thereof, but at his election. It was 
likewiſe held, that proving that B. being in the /obby of the He 
of Commons, took hold of the door of the Houſe, and laid his hand 
upon the mace, then being in the hands of A. to take it, but hin- 
dered by A., was good evidence both of a ſein and diſſeiſin. 

Lev. 108. But, where the ſerjeant of the mace to the Houſe of Comm, 

- _— in an action upon the caſe for a diſturbance, recovered damages; 

Mn Whether this was a ſufficient ſeiſin, the damages being recv- 

recovery is vered in ſatisfaction of the fees, and he then being out of poſſeſſion 

heldtobe of his office, was doubted ; ſome of the judges inclining one wa 


— qa and ſome the other; and it was intended to have been found 
ſpecially, but the plaintiff being unwilling to ſtand to it was not. 
ſuit. | 2 . 


3 Med. 273, Alſo, in an aſſiſe for an office, the demandant in his plaint mul 


Savier V. 2 6 
— ; ſet forth a title. 


by which book it appears, that. the demandant not being ready to ſet forth a title, the afſiſe vu ade 
journtd till the next day, when ke appeared and ſet forth a title, and proceſs was prayed azainft the 5 
fendant.——-But by Salk. 82. S. C. the demandant was nonſuited the ſecond day for not counting 
and the court told him, he might bring a new afſile, Comb. 173. S. C. and the plaintiff noalviedj 
& wide Dyer, 114 pl 63. 149. pl. 8 1. 152. pl.g. 8 Co. 45. b. ; 


8 Co. 47. An aſſiſe lies for the office of regiſtrar of the (a) Admiralty; fot 


z Inſt. 472. though their proceedings are according to the civil law, J 
11 Co. 99. b. \ . . . 0 la 

Dyer, 152. the (5) right of their offices is determinable at common law. 
* of the maſterſhip of an hoſpital, being a lay fee. 

right © IR | 8 iricual 
office of regiſtrar to a biſhop is to be determined at common law, and not to be tried in the ou f 
court, though the ſubject- matter is ſpititual; becauſe the office itſelf being matter of ft uch. 169 
that reaſon of temporal cognizance.——-For this vide Roll. Abr. 285. 4 Mod. 27, 28. C * 12 
(6) So, chancellours, regiltrars, proctors, &c. being officers of temporal profit, are to ſue for 

in the temporal courts. — For this vide tit. Fees, letter (D). | 
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A man may bring an action on the caſe (a) for che profits of an Mod. 122, 
office, though he never had ſeiſin. per Hale, 


{But if the perquiſites of an office are mere gratuities, not known and accuſtomed fees, ——_— afliſe, 
nor an action for money had and received, will lie to recover them. Boyter v. Dodſworth, 6 Term 
Rep. 681. ] (a) An action on the caſe for diſturbing a perſon in the exerciſe of the office of pariſh 
clerk, 2 Salk. 463. pl. 7. But not fo adviſable as an aſſiſe; becauſe a jury may not well compute 
the damages in propo:tion to the loſs of a man's livelihood. Carth. 169. | 
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If the king grant the office of comptroller of the cuſtoms to 4. 
and B. durante beneplacito, and A. die, and afterwards the king 
grant the ſaid oſſice to C., and yet B. under pretence of ſurvivor- 
ſhip exerciſe the ſaid office, and receive the profits thereof ; C. 
may have an indebitatus aſſumpſit for ſo much money had and re- — 
ceived to his uſe. 2 Jonah 


: Lev. 245. S. P. between Haward v. Wood; where the defendant, under pretence of title, received 
the tees belonging to the plaintiff as ſteward of a court - baron. i 


2 Mod. 160. 
adjudged, 
upon a ſpe- 
cial verdict 
between 
Arris V. 


The head of a college hath not ſuch an eſtate in his office as Per Holt, 
will entitle him to maintain an aſſiſe for it; for he hath no ſole — * 5 
ſeiſin.] Bury, 2 Term Rep. 3354 


H) Of the Nature of Offices as to their Duration 
and Continuance : And herein of their being 
grantable in Fee, for Life, Years, at Will and 
Reverſion. 


(JFFICES, in reſpect to their duration and continuance, are 9 Co. 9 
diſtinguiſhed into thoſe which are of inheritance, or in fee, or 
fee. tail, thoſe of freehold or for life, thoſe for years or a limited 
time, and thoſe which are at will only, And here we muſt again 
obſerve, that though all offices, in relation to the adminiſtration of 
juſtice, are originally and inherently lodged in the crown, yet can- 
not the king himſelf grant theſe in any other manner than war- 
ranted by ancient uſage, or ſo as to be injurious or inconvenient 
to the publick. 
But, where no inconvenience can enſue to the publick, there, Dyer, 2354 
olices are allowed to deſcend as inheritances; as, the offices 7 Co. 33- 


of (5) carl marſhal of England; ſo, of park-keeper, foreſter, 3 
Roler, (c) ſheriff, &c. | | A Roll. | 
153. | 


% So, the office of ſeneſchal of England formerly belonged to the earldom of Leiceſter, and came afcer- ” 
Wards to the Staffords, and dukes of Buckingham, and the laſt who had it in fee was Edward Duke of 2 
bekingbam, who was aitainted 13 H. 8., but now it is never granted to any ſubject only pro bic. g . 
* 4 Inſt, 5%, 127. 7 Mod. 125. cited. (e) The mayor and citizens of London have the ſuriev "© Abe. 
yo London in fee, and the ſheriffs of London are guardians under them, and remoyeable from A, N 7 
wear, 2 Ink, 382. 8 Ae . = 
and; PPP 

nd it one hath the office of park-keeper, foreſter, gaoler, Ploir. 379. 4 

* Ee. to him and his heirs, he may grant theſe offices to one >. 3d 4, 2 
ug life, remainder to another for life, &c. for omne majus continet eng i . . 
n ſe minus, and as they are grantable over in fee, ſo may they 


granted in ſucceſſion to one for life, with remainders over. 


04 


— 


So, 
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7 Co. 33+ 
Co. Lit. 
20. a. 
Roll. Abr. 
838. 


Perk. & 342. 
Co. Lit. 32. 
Roll. Abr. 
_ 

low. 379. 
b. F. N. B. 


149. 


4 Mod. 167. 
Show. 428. 
ſaid argu- 
endo. 


Co. Lit. 42. 
Roll. Abr. 

844. 
Show. Parl. 
Caſes, 161. 


Mod. 167. 
Show. 426 
to 5 30. 
Harcourt 

v. Fox, 
Show. Parl. 
Caſes, 1 58. 
L l. Raym. 
161. S. C. 


Comb. 209. 12 Mod. 42. S. C. [(a) By tat. 37 H. 8. e. 1. & 3. the cuſtos rotulorum is authoriſed 


to appoint a 


euſtus rotulorum thall occupy the ſaid office of cuſtos, ſo as the ſaid clerk of the peace demean himlc" 
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So, offices may be entailed; as, the office of earl marſhal of 
England, or the office of fteward, bailiff, or receiver of a manor, 
may be entailed ; becauſe they are demandable in a pracipe ut tem- 
menta, and being exerciſable within the manor, are therefore 
looked upon as members or branches cf it. 

So, a woman may be endowed of an office; as, of the office of 
the Mar/halſea to have the third part of the profits, and in ſuch 
caſe ſhe ſhall be contributory to a third part of the charge. 80, 
ſhe may be endowed de fertid parte exituum provenient. de cuftodil 
gaolæ abbathiæ Weſtm., or of the third part of the profits of court, 
fines, heriots, &c. | | 

It is ſaid, that, at common law, all officers of juſtice had eſtates 
in their reſpeCtive offices during life, and could not be removed but 
for miſdemeanors : ſo, was the office of clerk of the crown in B. R. 
and in Chancery : ſo, are the clerks in the Exchequer, and the 
filazers in C. B. And in this reſpect the wiſdom and policy of 
the law was very great; becauſe, when men held their offices for 
life, it was an encouragement to the faithful execution of thei 
duties ; it was then alſo they endeavoured to acquire knowledge 
and experience in their employments, having a durable and fixed 
eſtate therein, and not liable to be diſplaced at the pleaſure ot 
thoſe who put them in. 

If an office be granted to a man to have and enjoy fo long as he 
ſhall behave himſelf well in it; the grantee hath an eſtate of free- 
hold in the office; for ſince nothing but his miſbehaviour can de- 
termine his intereſt, no man can prefix a ſhorter time than his _ 
life ; ſince it muſt be his own act (which the law does not preſume 


T 

to foreſee) which only can make his eſtate of ſhorter continuance — 
than his life. So, if the office be granted to a man quamdiu ſe ben 210 
geſſerit tantum, his eſtate will not be leſs for the word tantum, for grant 
the grant is of equal extent with the former, and his miſbehayour But 
in each caſe determines his intereſt; but or 

Therefore, where by the ſtatutes (a) directing in what manner becaut 
the cuftos rotulorum ſhall be appointed, &c, it is among other nience 


things provided, that the cuſtas ſhall appoint and nominate the 
clerk of the peace, when void, who may execute it by himſelf or 
deputy, for ſo long time only as he ſhall demean himſelf well; u 
the conſtruction of theſe words it was held, that the clerk had a 
office for life, and that it did not determine with the cer. 


made 


fit and able perſon to hold the office of clerk of the peace, during the time that the {a frat; 


juſtly and honeſtly, By ſtat. 1 W. & M. c. 21. the cuftcs is authoriſed to nominate a clerk ES Mtin; 
peace, for ſo long a time only as ſuch clerk of the peace ſhall well demean þimſelt in bis age 5 p#nag 1 
and if he do not well demean himſelf in his office, the ſeflions of the county, on application ad P, lerera] 
made as the act requires, may remove him.] EY 1 offices 
: 0 
4Inft.74 The Judges of the ſeveral courts at Veſmigſter held forme" * 
* their places durante bene placito, but now by the 12 U 13 U 1 


their commiſſions are quamdiu ſe bene geſſerint, by which they _s 
their offices for life; but upon the addreſs of both Houſes of Fat 
lament it may be lawful to remove them. 1 


2 
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ial of It hath been determined, that at common law the patents of the And. 44. 
\anor indges (a), ſherifts, eſcheats, commiſſioners of oyer and i Dyer, 165. 
; y terminer, 2465 
t tene. naol-delivery, and of the peace, and of the attorney and ſolicitor ,* 1228 
refore general, are determined by the death of the king, in whoſe name N. Bendl 
1 they are made. 79 (a) Bux 
ce þeriff in ſuch places where he is choſen by a corporation, having by i » a. , IIS 
1 ſuch office, does not determine by the demiſe of the — 7 nary 2 4 — 3 pe. 
80 er verderor. Dalif. 15. Dyer, 165. 2 Inſt. 175. Lev. 120. Nor does any —— 
00, who by the charter is inveſted with judicial authority, loſe it by ſuch demiſe. 2 Hawk. P 2 cer. 
uftodit «id: the ſtatutes 7 K 8 W. 3. c. 27. and 1 Ann. c. 1. for continuing all patent officers for G 2 
ourts, aft-r ſuch demiſe, tit. Courts, letter (C). [And by ſtat. 1 G. 3. c. 23. the offices of th * months 
7ot become vacant on the demiſe of the crown. ] 3: 5 of the judges do 
eſtates 1 ä 
we It hath, been adjudged in Sir George Reynold's caſe, that the 9 Co 
ed but 7 B . * z Ce 9 27. 
BR ofice 04 the King's Bench Priſon “ could not be granted for years, Noll. Abe. 
nd the nor w being an office of great truſt concerning the adminiſtra- 547: a Rot 
; : : i i= Abr. 253. 
icy a * 0 | 3 in keeping of priſoners till they pay their debts, if Cro. Car. 
8 i = e granted for years, might be injurious to the publick, 537- 
f their p A — go to the executors or adminiſtrators, or might Jone — 
pledge n ＋ e till probate of the will, or adminiſtration taken 3 Mod. 02 
1 fixed out; and if the officer ſhould die indebted, ſo that none would Tbe power 
are of po his i or take out adminiſtration, then there would be no ol — 
4 at a b and executors or adminiſtrators would be in by act hal of the 
* 0! aw, without allowance of the court. Alſo, it might be a King's 
5 Bench pri- 


** 2 # ſuch office ſhould not be forfeited by outlawry, or be fon, reve. 
in the executor's hands; and many other inconveniencies ed in the 


an de- 
1 his would follow if ſuch grant for years were allowed. For the ſame © by 
* talons it was held likewiſe, that the offices of cuſtos brevium, chi- : PR 
2 rographer, clerk of the pipe of the king's ſilver, or of the crown, wide. | 
1 8 or chamberlain of the Exchequer, prothonotaries, 
als anc other officers in the ſeveral courts of Juſtice, could not be 
0 * _ for years, 

« drr ma — concern the adminiſtration of juſtice, Hard. 46. 
manner Yecauſe th q * _—_— may be granted for years, 353: — 

3 * e they may be executed by deputy, without any inconve- eM 

be the _ 2 publick; therefore, where a grant for years was 
"elf or Ih ot ehe office of garbler of ſpices in London, it was adjudged 
ell; in dea good grant, or at leaſt a good appointment for years, with- 


3 70 intent of the ſtatute of 1 2 1.6% 
* office of regiſtrar of policies of aſſurance in London, con- Hard, 351. 


ceriing merchants, was d b ki 
ey 90 3 granted by the king for years, and ad- Kc. 
ky the ſad = aki jo a good grant, becauſe it did — . the admi- _ bone 
n ＋ dit, wh Juſtice in any court, but required only the {kill of \ Kobe bo. 
* m4 ter a wa So, the office of making and ſealing  /ub- 7 Vern. 31 
ad prot ns s granted for years, and allowed to be good; and there, _ 
by 3 are cited of offices granted for years; as, firſt, 
ormer j dice of which the ſafety of the realm was concerned; as, the 
"I. warden of a haven or port by H. G., of gunpowde 
0 ar. 1., of makin : 2 vi 
ey bo! a; the trade of th g gunpowder by Car. 2. Alſo, offices concern- 
+ Par 1 the e realm have been granted for years; as, 1 H. 7. 


exchange of money; 18 H. 8. of gauger; 17 R. 2. of aul- 
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nager though a ſeal belongs to it, with which the officer is in. 
truſted ; of the letter - oſſice, 13 Car. 1. Allo, offices in courts of 


juſtice have been granted for years; as, the office of ſuryeyor af 8 
the green-wax; of the 6d. writs in Chancery and /ubpznas; df £ 
comptroller and cuſtomer, and making out proceſs in C. B. Al 10 
theſe and ſeveral others have been granted for years; but no dif. 


pute having been made of the validity of them, how far ſome df 

chem would hold at this day may be a queſtion. 
2 Lev. 243. But, where one made a grant for years of the ſtewardſhip of a 
2 Jon. 126. court-leet and court-baron, this was held void as to the court-leet 
$ M09. 57. being a judicial office, but good as to the t-b being aal 
ga judicial office, but good as to the court-baron, being onl 
miniſterial, and the ſuitors judges thereof: but the grant appear 
ing afterwards to be for years, determinable on the death of the 
leſſee, it was held good for both; becauſe there was no danger df 


its coming to executors or adminiſtrators. or 1 
4 Co. 33-2 The king may grant the office of ſheriff *. (a) durante lenqhli- nef 
ene, eite, and although he may determine the oflice at his pleaſure, be! 
— to ri yet he cannot determine it for part, as ſor a vill, c. nor en enc 
under-ſheriff he abridge the ſheriff of any thing incident or appurtenant to his and 
to hold at Office. m. 
will only, gaps 
for he is his deputy, and according to the nature of a deputation muſt be removable, as an attorney is abi 
Hob. 13. Noy, 55. See the ſtat 24 G. 2. c. 48. peo 
i a | | ſteu 
Dyer, 176. The king may grant the office of chirographer of the Common * 
N. a8. Pleas guamdiu nobis placuerit, and it is good. effce 
n. The office of the king's Marſbalſea t may be granted at wil. 105 
3 Mod. 149. a an inf 
+ See 24 G. 2. c. 17. Fa 
i : $, 
Co. Lit, If the king grants an office at will, and grants a rent to the Tap 
** patentec for his life, for the exerciſe of his office, this is no ab- en. 5 
ſolute eſtate for life ; becauſe the rent being granted on account i wo as 
the office, and in diſcharge of the duty of the place, whenerr Li 
his intereſt in the office ceaſcs, the rent is determined; becaule 2ppe:; 
it was firſt granted for the exerciſe of the office, which he 1s u0 ceder 
further concerned in, grant 
Co. Lit, A (b) judicial office cannot be granted in reverſion ; for though tele 
57 50 .» the grantee be never ſo fit at the time of the grant, he may become fuled 
miniſterial and partly judicial, ennnot be granted in reverſion z as the office of auditor of the Court © perſo 
Wards. 11 Co. 4. 2 Roll, Abr. 152. 1 
: | Was { 
But for the The king may grant an eſtate in an office to commence in futuri * 
ee or upon a contingency, which eſtate ſhell ariſe out of the nherit- b any 
king's grant ance he hath in the office itſelf, for ſuch he may have in point 6 . 
of an office intereſt, though not in execution. 
in reverſion, Hob, 190 Thi 
and ſach a grant in reverſion by a ſubject, vide Dyer, $0. pl. 58. 2 59. pl. 18. pars Þ gl. 2 liocef 
2 Roll. Abr. 154. Cio. Cats 279. 11 Co. 4. 8 Co. 55. b. Carth. 350. 25 ; an 
4 Mod, 275. on 
. © 0 5 bei uſual! Ang in 
Cro. Car. It hath been adjudged, that the office of regiſtrar * > dete, 
279. 555. 5 f ne ol High 
how: — granted as well in reverſion as poſſeſſion, a grant to 0 Dr 


> ce 
2 Roll, office for life, when by the death or ſurrender of the preſent 096! 
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is itt it ſtall become void, is good; for though there is no reverſion of an Abr. x53. 
rts of -ffice, unleſs it be an office of inheritance, yet it may well be grant- March, 38. 

: 3 Leon. 31. 
yor of -1 in reverſion, Babend. after the death of the preſent officer; () But un- 
x; of which is no more than a proviſion of a perſgn to ſupply it when leis there 
Al becomes void; and if ſuch proviſion has been uſually made, the ”= _ 
10 di. cutom and uſage (a) give ſanction to it. it ig not grantable in reverſion. 2 Vent. — 
me of | 
dab ) Offices, by whom to be executed, and who are 
g ooh incapable thereof, 
ppc * . * .* 
of the II an office, either of the grant of the king or ſubject, which Co. Lit. 3. b. 
nger of concerns the adminiſtration, proceeding, or execution of juſtice, , — 

or the king's revenue, or the commonwealth, or the intereſt, be- 5 
beneplas nefit, or ſafety of the ſubject, or the like; if theſe or any of them Reward, for 
leaſure, be granted to a man that is unexpert, and hath no ſkill and ſci- 2 = 
107 can ence to exerciſe or execute the ſame, the grant is merely void, execute it; 
it to his and the party diſabled by law, and incapable to take the ſame pro much leſs 
unmado regis & populi; for only men of ſkill, knowledge, and 7) _ 
d ability to exerciſe the ſame, are capable to ſerve the king and his — 
people. An (6) infant therefore is not capable of an office of Elis. 636-7. 
ltewardſhip of the court of a manor, either in poſſeſſion or f. * 4 
ommon reverhon, miniſterial 
efice may be granted to an infant, in poſſeſſion or reverſion, for he may exerciſe it by a deputy. 
t will. It Co. 4. a. As, where the office of regiſtrar to the Biſhop of Rechefter was granted to J. S. who was 
an infant of twelve yea's of age at the time of the grant, habend. after the death of J. D. (who was 
be regittrar in poſſeſſion) for his life, to be exerciſed by him or his deputy, and afterwards J. D. died, 
N . being of the age of thirty; this was held a good grant at the time of making of it, the office being 
it to Une to be exerciſed by him or his deputy. Cro. Car. 279. 2 Roll. Abr. 153. Young v. Stowel. Cro. 
8 no b Cu. 555-6. March, 38. S. P. adjudged, 4 Mod. 279. 2 Vent. 188. Pollexf. 136. S8. P. cited, 
«count of ud adjudged to b. law, | 
whenerer Lord Broke gave the office of chief prothonotary to G., but he Dyer, x50. 
j deczute appearing unfit, he revoked it, and granted it to V., and a pre- 2 Cro, 
x he is 10 cedent was ſhewn, where the office of clerk of the crown was $. 622% 4. 
granted by the king to one Vintner, who exhibited his patent, and 2 And. 128. 
or thoug" Wl ed to be admitted; and the juſtices of the King's Bench re- Oe 
y become uſed to admit him (c), becauſe he never had exerciſed that office of 
* olice, nor ever was brought up in it; and recommended a fit learning be 
theo prion, whom the king ore tenus commanded to be admitted, and Sen e 
4 | 3 
ws bon. —— 
* futuri broad; and though it be to him and his aſſigns, or to be exerciſed by a ſufficient deputy, it mends 


ne inbenit- 


: v any other. Hob. 1 
n point 


= officer for inſufficien 


The Biſhop of Gleuceſter granted the office of chancellour of his 


wt the caſe, but it muſt radically veſt in the firit grantee, before it can go in procuration or depuration 
48.——I1f the king ſhould grant an office in B. R. the judges may remove ſuch 
cy, becauſe they are proper perſons to judge of his abilities. 4 Mod. 30. 


Car. 
1. Hob. 13 | | a IT « 95. 
WAL ele to one S., who, becauſe he was unſkilful in the civil and Nach 228. 
an law, was adjudged incapable. Ps a 
. U andin 4 Mod. 2 8 P 5 i * . *45 . 
ing uſual wbfed, hat; 7+ S. P. was argued, where the grant was to him or his deputy ; in which caſe it was 
* of ſuch 4 Ny 322 did not create an original incapacity, ſo as to avoid the grant; becauſe that 
” oint a deputy learned in thoſe laws, and that if he appointed ons who w ul, i 
ſent office ua be a forfeiture vt the othce, ey. Uh & app who was unſkiltul, it 


If 
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Cro. Jace If the king by his letters patent grants the office of cuſtody of judg 
- Prod the caſtle of Dunnington to a woman, to be exerciſed by her, er te 
0 her ſufficient deputy, the grant is good, and it ſhall not be intend. of ©) 
ed a caſtle of war rather than a private houſe. Cited 
{a) How far By the 3 Fac. 1. c. 5. it is enacted, “ That no (a) popiſh re. wa 
1 ce cuſant convict ſhall exerciſe any publick office or charge in the Rep. 
church are commonwealth, but ſhall be utterly diſabled to exerciſe the 
rendered in- cc ſame by himſelf or his deputy.” | 
capable or free! 
excuſed from ſerving any publick affice, wide 2 Mod. 299. 2 Vent. 247. 2 Lev. 151. 184. 242, and 
2 Jon. $1. 137. 4 Mod, 269. Salk. 167. pl. 1. Skin. 574. Carth. 306. 5 Mod. 431. Cond, 
315. 10 Mod. 101. 179. 11 Mod. 132. pl. 11. 22 Mod. 67. 2 Stra. 1193. Ld. Ram. 29. & the « 
tupra (E). cour 
| bein, 
(K) Of the Manner of executing them: And herein ha 
. : that 
of Offices that are incompatible, and where an were 
Office may be executed by, two or more Perſons, reſte 
+ 4 - Ane a, þ fare) Hoa — | M 
lad 100: FICES are ſaid to be incompatible and inconſiſtent, ſo as to Jadic 
be executed by the ſame perſon, when from the multiplicity ance. 
of buſineſs in them they cannot be executed with care and ability; than 
or when their being ſubordinate and interfering with each other, of the 
it induces a preſumption they cannot be executed with impar- much 
tiality and honeſty. And this my Lord Cote ſays is of that in- be wh 
portance, that if all offices civil, eccleſiaſtical, &c. were only er- Or thr 
cuted each by a different perſon, it would be for the good of the ancier 
commonwealth, advancement of juſtice, and preferment of de- The 
ſerving men. Comm 
Inſt. 100, And hence it is, that the king himſelf, though he may grant 
(5)Sid. 305. an office, yet cannot execute it himſelf(5); nor can the Ch. Jult 90, 
of B. R. be prothonotary or clerk of the papers, though he may been 
diſpoſe of thoſe places. 4 4 
4Inft, 310. So, if a foreſter, by patent for his life, is made Juſtice in Inn - 4 
of the ſame foreſt pro h4c vice, the foreſterſhip is become void, fot 0 
theſe offices are incompatible; becauſe the foreſter is under tie ſulicia 
correction of the Juſtice in Eyre, and he cannot judge himſel. The 
The ſame law of a warden of a foreſt, and of a Juſtice in Hyd "yp 
the ſame foreſt. : Ny 
Sid. 305. Upon a mandamus to reſtore one to the place of towneclerk, ! brk of 
e 92. was returned, that he was elected mayor and ſworn, and therefore takes 
Pag. they choſe another town-clerk; and the court were ſtrong!) © BY 
(e Upon opinion that the offices were incompatible, becauſe of the ſubord'- hit 20. 
—_ nation. A coroner made ſheriff ceaſes to be coroner z ſo, a pai I ape: 
on a judg- made a biſhop; a judge of C. B. made a judge of B. R., and the wich v 
ment in town-clerk's office is to be attendant on the mayor. In re- diſciſo Wing © 
Nerfhorp- the ſheriff is miniſter and judge, but that is by act of parlianeent3 Ne! 
ror alſigned and by the (c) cuſtoms of ſome places the mayor has other — le port 
was, that annexed to his place of mayor, but here they are diſtinct; n neſtion 
ne ws the court recommended the caſe to the town for an amicabie Werſhir 


awarded to compoſure. i being 
the two bailiffs, and tha court was held before the mayor and the two bailifts, ſo that the bail yy 


) a5 to 
plicity 
bility; 
other, 
impar- 
at Im- 
ly exe- 
J the 
of de 


1 * 
h. Juſt. 


he may 


in Eyr 
oid, fot 
der the 
himſel. 
Eyre ot 


clerk, it 
heretore 
pg 
ſubordi- 
a parſon 
and the 
-diſſeisn 
liamient; 
er o{hges 
act; and 
amicadi 


bailif bet 
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judge of the court could not be officers ; but the court conceived it might be good by cuſtom, and not error; 

15 the judges are not the bailiffs only, but the mayor and bailiffs ; and it is a common courſe in many of 

te ancient corporations, Where the bailitfs are judges, or the mayor or they be judges, yet in reſpect 

of executing proceſs they be the officers alſo. Cro. Car. 13S, Crane v. Holland. 4 Mod. 66. S. C. 

cited, [But this caſe, as is well obſerved by Buller, . will not aſſiſt in the determination of the point 
c 
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in auction. For in a writ of error in a civil action, the queſtion, Whether the judges in the court be- 
— re properly judges or not ? can never be decided: it is ſufficient, if they be judges de facto. 2 Term 


Rep. b7-] 


[The corporation of Haſtings conſiſts of a mayor, twelve jurats, Milward v. 
freemen, and a town-clerk, which latter is elected by the others, 2 
and the jurats ſit as judges in a court of record, and hold pleas of Rep. 81. 
the crown; and any two of them with the mayor may hold a A.. 
court, but all the jurats have a right to attend as judges without 9, i 
being ſummoned. It was holden, that the acceptance of the office _ ts 
of town-clerk, though an inferior office, vacated that of jurat, for „ 
that theſe two oſſices were incompatible, notwithſtanding there 2 Adis 
were ſeveral inſtances within the borough of their having been 
reſted in the ſame perſon. ] . A. cg. 
Miniſterial offices may be granted to two, and fo may alſo ſome 4 Mod. 17. ö 
judicial offices, which are eſtabliſhed by act of parliament ; but 2 146. 
ancient offices cannot regularly be granted to two, nor otherwiſe K 2 
than they have been. However, it ſeems to be in the diſcretion Sid. . 
of the judges, if they ſee an office in their courts comprehend too © vid? 


Wa . . Cro. Car. 
much for one man to execute it, to put in more. But this muſt * 


2 2 5 138. 259. 
be where it is granted to ſeveral as one oſſice; for if divided to two Jon. 263. 
er three, the preſcription is interrupted, and it is not a grant of the Hob. 214. 


acient office. 
Therefore, a grant of the office of chief prothonotary of the 2 Roll, 
Common Pl tw n held void, Abr. 153. 
n Pleas to two hath been held id. Hob. 153. 3 Mod. 145. 4 Mod. 17, cited. 
90, a grant to two to be chief juſtices of any of the benches hath 2 Roll. 
been held void; but a grant to two to be clerks of the crown Abr. 152. 
s good. 11 Co. 3. 
lf a grant be made to two of the office of one of the auditors of 11 Co. a. 


tie Court of Wards, it is good; yet it is but one office, and partly oo g 
ial: 3 url's 5 — 
Juicial but this is by the 32 H. 8. c. 46. 2 Roll. Abr. 152. 4 Mod. 18. S. C. cited. 


* or of foreſter of Nalibam foreſt was granted to two, and Dyer, 167. 
good, % 

The clerk of the King's Bench office had granted the office of Vent. 296. 
terk of the papers to A. and B., and the longeſt liver of them; B. 2 Med. 93. 
Makes a parol ſurrender, and prays that C. ſhould be admitted in 

toom, which was done accordingly; B. dies; A. commenced a 

ut againſt C., ſuppoſing that he had no right; but upon the trial 

"Ppcared that the plaintiff agreed that C. ſhould be admitted, 

Fach as looked upon as a ſurrender of the former grant, and the 

mY of a new one and it was ruled accordingly. 

, ** king granted the office of comptroller of the cuſtoms in 2 Mod. 260. 
* of Exeter, durante beneplacito to two; one died; and the 2 

15 0 a Whether the other ſhould have the whole by ſur- <& 
mp! Et per cur. He (hall not, for there ſhall be no {uryivor- p 


ip 
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6) Itisfatd ſhip' of an oflice of (a) truſt, if it is not granted to them and ls 


in general, ſurvivor. 
Fer cur. that 


if an office be granted to two, and one die, the office does not ſurvive, but determines; as, if two fe. ifs 

riffs, and one die, the other cannot act: otherwiſe, if granted to two and the ſurvivor of then, 18 . 

* / 

Carth. 213, The Biſhop of Landaff by deed granted the office of chancelloy N 

2 V- or commiſſary of his dioceſe to Doctor Lloyd and Doctor Jones a 

ew. . . 3 i 5 

Show. 283. to hold the ſame conjunctim & diviſim to them and to the ſurviey 0 

4 Mod. 16. of them; Doctor Lloyd died, and the ſucceſſor of the biſhop grante hs 

— 4 465. the office to another, who ſued Jones it was agreed by counſe A 

12 Med. 10. On both ſides, that this office had been anciently and uſually hath 

S. C. granted in this manner; and on a caſe ſtated out of Chancery, is re 

and referred to the Judges of B. R., the only queſtion was, real 

Whether this was ſuch a judicial office as could be granted in this ofic 

manner? And after ſeveral arguments it was adjudged, that this him 

was a good grant; and the principal reaſon of the judgment waz tend; 

becauſe of the long and conſtant uſage; and it was ſaid, that the 4 

offices of moſt of the biſhopricks in England are and have beet uk. 

conſtantly ſo granted. Der, 

It 

| . all [ c 

(L) Of the Execution of an Office by Deputy: And e 

herein of Supertors being anſwerable for thei * 

Deputies. judges « 

"pr9 le 

(3) A depn- As to the execution of an office by (5) deputy, we muſt obſerr, Bape 

ty is ſaid to that there are ſome offices which in their nature and conſt- 1 

be One who t . . ] . rh f iſ h b d t . ſome rok ' 

occupieth in tution imply a power or right of exerciling them by deputy; 10m «th 

right of an- that in their nature cannot be exerciſed by deputy z and ſome, 

1 that by having ſuch a power annexed to the grant or inftitution Ac 

regularly his may be ſo exerciſed, though without ſuch an expreſs pronifon tteſe 

ſoperior ſhall they could not. but it 
anſwer, | L 4 deputy 
Perk. § 100. The difference, ſays my $.ord Coke, between a deputy and an aſſignee is, that 7 Mr, ag 
aſſignee is a perſon who has an eſtate or intereſt in the office itſelf; and does things in his own name, * 8 
1 which his grantor ſhall not anſwer, unleſs in ſome ſpecial caſes; but a deputy has not any eſtate or .. that de 
ms tereſt in the office, but is as ſervant to the officer, and does every thing in the name of the officer, 9 It ig 
1 nothing in his own name, and for whom the grantor ſhall anſwer, 9 Co. 49. But per Holt, C. J a; ind 
14 faid, that a deputy cannot regularly have Jeſs power than his principal, cannot be reſtrained from ci 0 
44 cifing any part of the office by covenant, or otherwiſe, muſt regularly act in bis own name, unleſs * ” rant di 
| in caſe of an under-ſherift, who acts in the name of the high ſheriff, becauſe the writs are directed u otherw 
him. Salk. 95. that th, 
2 Inft. 382. Offices of inheritance for years, and thoſe which require nh lach ww 
P — 580. ſuperintendency, and no particular ſkill, may regularly be * them te 
. cited by deputy; ſuch as that of (e) earl marſhal of Zug t juſti 
(e The foreſter, park-keeper, c. without 

office of re held [20 Th 
high conſtable of England may be exerciſed by deputy. Keilw. 171. 2.—Jobn wings | N - 
in Heyden in Eſſex by grand ſerjeanty, to hold a towel when the king ſhould waſh bis hands K de mu 
4 the day of the coronation; but he having no dignity was allowed to make a deputy- Co. ie hi 0 teputy 
= Anne, wife of the Earl of Pembroke, held lands of the king to perform the office of napery * Power } 
75 ronation; but becauſe a woman could not do it in perſon, ſhe was allowed to make ag i dern , ld 
heir of the ſaid earl was by tenure to carry the gold ſpurs before the king at his coronation 3 v this 


he was not of age, he was allowed to make a deputy, Co. Lit. 107+ b. A hen 


Dre 


1} | 
"4 
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A ſheriff, though he is an officer made by, the king's letters pa- Roll. Rep. 


1 5 : . . — — 
the tent, and though it be not ſaid that he may execute his office per 1 

0 vel ſuffectentem deputatum ſuum, yet he may make a deputy, which — 
125 is the under-ſheriff againſt whom actions may be brought by the 


arties grieved. | 
Ard it is ſaid in general, that when an officer hath power to 9 Co. 40. 


Jour ak ay (a) implicitly make a deputy. * (@) A biſhiog 
— make aſſigns, he may (a) P icitly make a deputy OY 
2 ton hath power of appointing deputies. 2 Sid. 138. The office of clerk of the outlawries of the 
mer Common Peas belongs to the Attorney-General, who exerciſeth it by deputy. 4 Inſt. 101. 
anted 
ounlel A judicial officer cannot, it is ſaid, make a deputy, unleſs he 3 Mod. 1 50. 
ifually hath a clauſe in his patent to enable him; becauſe his judgment ©0184: 
neery, 13 relied on in matters relating to his office, which might be the (31 There. 
1 Was, reaſon of the raaking of the grant to him; neither can a miniſterial fore the 
in this oficer depute one in his ſtead, if the office be to be performed by —_— 
at this him in (5) perſon; but when nothing is required but a ſuperin- perfan can- 
it v, tendency in the office, he may make a deputy. =_ _ 
| is office; 
hat the for the law ſoppoſes it to have been given him in conſideration of his diligence, fidelity, and ſkill. 
e been nk. 4. 1. 2 Roll. Abr. 154. — The office of carver, being a perſonal truſt, cannot be aſſigned. 
Dyer, 7. d. 
It is clear, that the Judges of Weſtminſler-hall, as well as 9 E. 4. 30, 
Ac) others having judicial authority, muſt hold their courts in * 1 
And their proper perſons, and cannot act by deputy, nor any (d) way Judges, 11. 
; thei transfer their power to another. Perk. $107, 
| | — + (c) But the 
judzes of the eccleſiaſtical courty may at by deputy, as the ancient cuſtom hath been. Latch. & wide 
japra letter (D). (4) And therefore where the Council of the Marches of Wales referred a ſuit'to cer- 
Merve a perſons to hear and determine it; this was held to be illegal, and a prohibition awarded to the court, 
ky wy Þ ay their proceedings againit the party for refuſing to obey the order of the referees. Roll. Abr. 
conll- 


72. March, 102.-——So, juſtices of the peace cannot delegate a certain number of themſelves, and 
y; ſome meſt them with a power to malte rates and orders. 6 Mod. 87. 
id ſome, 
aſtitution 


pronibo! 


A coroner cannot make a deputy, nor an eſcheator ; becauſe Lill. Reg. 
theſe are judicial offices, which they muſt exerciſe in perſon : 446. 
but it is ſaid, that the king by ſpecial commiſſion may appoint a 
leputy eſcheator, to inquire by office of the death of a nobleman, 


e is, tt ir, as the book ſeems to hold, of any other perſon, though under 


wn name, . 

eſtate or l. at degree. 
. 1 lt is held, that the office of conſtable being wholly miniſterial, Roll. Abr. 
ed from x) 2 ey Judicial, he may appoint a deputy to execute a war- * ; 
. _— ant directed to him, when by reaſon of ſickneſs, abſence, or — 
8 * he cannot do it himſelf; for the publick good requires, 222. 

: tat there ſhould be always ſome officer ready at hand to execute 3 Bulſt. 77. 
wire och Dalt. c. 1. 


4 Warrants; and the too rigorous reſtraint of the ſervice of Roll. Rep. 
= to the proper officer could not but ſometimes cauſe a failure 274. 
0 juſtice. But it is ſaid, that a conſtable cannot make a deputy, 5. 355. 


did l Lev. 233. 
out ſome ſuch ſpecial cauſe. March, 30. 2 Keb. 309. 


ſire br. n. high conſtable appointed a deputy to billet ſoldiers under Midburt 
8 * utinp act. This appointment was by parol only, and the 22 
* PUy was not ſworn. By the court.— The high conſtable hath 8 
er by che act to billet ſoldiers; and he may appoint a deputy 1 EI Repe 
wy dus particular miniſterial act. This is a miniſterial, not a 35% 8. C. 
6 judicial, 


« — * 
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judicial, act; and a conitable may appoint a deputy to do min! 
ſterial acts. ] 


Keb, 639. It ſeems the better opinion, that a (a) recorder of a town en- 1 
fer Wind- not make a deputy, without a ſpecial grant or cuſtom for that * 
— purpoſe, being a judicial office relating to the admiuiſtration of W 
x Lev. 76. Juſtice, | « 
(a) A bailiff of a liberty may have a deputy. Cro. Jac. 241-2. adjudged. ; a 
Roll. Abr. And therefore, where a writ was directed to the mayor, 4. 
75%» 754 dermen, and recorder of Lancaſler, and the record was certified 
Style, 183. x ; B 
191. 203. by the mayor, aldermen, and deputy recorder, without ſhewing 5 ö 
219. that the recorder had power to make a deputy; the return was i * 
2 Keb. 385. held naught. in 
39 H. 6. 34. It is held, that the marſhal of the King's Bench, having the in- 1 
3 heritance of the office, with power to grant the ſame for life, can- EY 
(3) Th not notwithſtanding give power to ſuch grantee for (6) life to 15 
neither te- make a deputy. | | p 
nant at will 2n{we 
nor tenant for life c2n make a deputy, if, in the very grant made to them, there is not an expreſs clauſe were | 
for the execution of the office pc /e wel ſufficienter deputatum ſuum. 3 Mod. 147. See the ft "Wi" 
27 G. 2. c. 17. whereby the power of appointing the marſhal. is reveſtel in the crown. TI 
k 0! tet 
Bryant's [The offices of clerk of the papers, and clerk of the day-rules 0 
_ w__ in the King's Bench Priſon, cannot be executed by deputy.] wit, 1 
ep. 716. 
5 Term Rep. 511. 4 
2 
Cro. Eliz. The office of aulnage, or ſealing of cloths, cannot be exerciſed ts 
187. by deputy, being an office of truſt, unleſs there be a clauſe ui the . hab 
Watkins ſe onitab| 
v. Johns, patent for that purpoſe. 8 If 0 
Salk. 95. Regularly, a deputy cannot make a deputy (c), becauſe it im. rcon 
Ld. Raym- plies an aſſignment of his whole power, which he cannot allyn 1 


* orer. But, if A. be appointed ſteward of a copyhold court, to be 
(c) For a exerciſed per ſe vel deputatum ſuum, and he appoint B. his deputy, If a p 
deputy be- who hath long exerciſcd the ſaid office, and B. authoriſe C. and aeertain 
— wy is D. jointly and ſeverally, to take a ſurrender of a copyhold tene: point: 
authoriſed ment from FJ. S., which is done by C., without reciting his power, ads of 
himſelf, he or any relation had to it, the ſurrender 1s good, hang only a lingle ltereof, | 
pt, accg 


— act; for the conſtitution in this manner gives C. the colout and 
ding 


legate that 
reit tre 


authority; reputation of an authority to act as a ſteward (d) 4282 
and if a de- hat he does as ſuch is ſufficient among the tenants, for they 


malle a de. no power to examine his authority? nor is he to render Shel © 9 to t 
1 account of it. | = f 
econ Co : N y 0 8 uc 
puty, and ſo ad inſinitum, which would be highly inconvenient. Lil. Reg. 446. rl ks on] þ 
of a deputy of a cuſtomer, fitting in the cuſtom-houſe with other officers, and acting #4 10 Y I 
his acts were held good as an officer de facto, though not de jure; and that it would be 2 a 
thoſe who have to do with cuſtom-houſe officers, to inquire into the legality of k; 5 
Cro. Eliz. 534. pF \ Is laid 
4 Int. 91 The Chief Juſtice in Eyre may by the ſtatute of 32 got - = 
make his deputy; yet all the writs of ſummons ancient an : tb 
coram the juſtice itinerant aut cus deputato. . 
Leon. 219. lt is faid, there cannot be an officer without deed, (9 1 3 
arm there be any deputation of an office without deed, being "op 
e epu- ee 
tation of an which lies in grant. | 3 e * 
office is in its own nature grantable by parol; and therefore though it ſhould _— ” 4 Ts Far * 
writing, yefince it is in itielf grantable by parol, it may be revoked by parol. Ca. Br FS, 
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But the high ſheriff may make an under+ſheriff, or his deputy, 3; Mod. x50. 
without deed, for he claims no intereſt in the office, but as ſervant ; (a) Cro. 
and therefore (a) where an action on the caſe was brought againſt 8 
the deputy of a ſheriff for an eſcape, who pleaded, that the ſheriff Dennys, 
made him his deputy to take bail of priſoners, and that he took adjudged. 
bond, Sc., and ſhewed no deed of deputation ; yet the plea was wy TI 8 
held good on a demurrer. ſtable may 
appoint a deputy by parol, ſee ſupra Midhurſt v. Waite, 3 Burr. 1259. ] 


By the ſtatute of 2 H. 6. c. 10. it is ordained, “ That all officers 4 Inſt. 114, 
„made by the king's letters patent within the king's courts, who 18 121 
« have power and authority, by virtue of their offices of old tine 
« accuſtomed, to appoint clerks and miniſters within the ſame 

« courts, ſhall be charged and ſworn to appoint ſuch clerks and 

© miniſters for whom they will anſwer at their peril.” 

Upon the rule of reſpondeat ſuperior, regularly, all officers ſhall 4 Co. 33. 
uſer for their (5) deputies, in the ſame manner as if the act 6 = 
vere done by themſelves, unleſs it be in criminal caſes; and — phe 
therefore, ſheriffs ſhall anſwer for the eſcapes, amerciaments, Wc. (5) But if a 


of their deputies, &c, office if. 


exter any thing, he himſelf ſhall be puniſhed, and not the maſter of the office, becauſe he takes a fee 
brit, Leon. 146. & wide Hob. 13. 


[A conſtable ſhall anſwer for his deputy upon any miſcarriage, Wood'sInf. 
* deputy is allowed and ſworn for then the deputy is d 1· e 7. 
tonſtable.] 


lf the coroner be inſufficient, the whole county who made 2 Inft. 466. 


tection and choice of him ſhall fanguam electar & ſuperior an- * => ha 
ſrer for him. franchiſe ſhall anſwer for a bailiff put in by him. 2 Lev. 160. 


lf a perſon be appointed cuſtomer or collector of the cuſtoms in Dyer, 248. 
certain port, who is empowered by the ſtatute 1 Eliz. c. 12. to * 1 
mpoint a deputy, and a deputy ſo appointed by him conceal the the Eiche. 
pods of a merchant, and the cuſtomer himſelf, being ignorant quer-cham- 
lereof, return on oath into the Exchequer the cuſtoms of this 2 
, according to the information of his deputy; he ſhall, notwith- Ch. Bar. 
wnding his ignorance, anſwer for the act of his deputy, and ſhall informed 
Inſeit treble the value of the merchandize, and be fined, c. pur- the reporter. 
junt to the ſtatute 3 H. 6. c. 3. | | 

lf a deputy ſuffers eſcapes, it is a forfeiture by the principal, Dyer, 278. 
els ſuch deputation be made for life, and then the grantce for Co- Elis. 

& only forfeits the office. Pech. 119. 
2 Lev. 71. Raym. 216. 3 Mod. 146. 3 Lev. 288. like point. 


1 8faid, that if one put in a deputy, without any allowance of 6 Mod. 235. 
a < he =" no remedy but by quantum meruit, and that againſt 

principal. n , 

k hath been held, That though a mandamus will not lie for a Lev. 40s. 
May, chat yet it lies for him who deputes him, to have ſuch his 2 Keb. 733. 
ay either admitted or reſtored ; for that otherwiſe he might be . 110; 
Fred of his power to make 4 deputy. And in this caſe, on a 112. S. C. 


mu, to r adjudged, 
x4 eſtore a deputy — of the courts of — ade 
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210 Ollices and Officers, 
turns muſt it was held to be no good return, that at the time of the writ del, 
— vered he was not conſtituted deputy, for that they might have pu ha 
nothing to him out of his place before the writ came to them. ga 
be pleaded to them, ex] 
a l 
. fei 
(M) Of the Forfeiture of an Office, 11 
Ip a >” | 
11 E. 4. 1. JT is laid down in general, that if an officer acts contrary to the the 
Og * nature and duty of his office, or if he refuſes to act at all, tht Jon 
in theſe caſes the office is forfeited, oth 
co. Lit. 233. But herein it will be neceſſary to conſider more minutely, wht that 
— 8 ſhall be ſaid ſuch acts as are contrary to the duty of his office, and * 
(a) If a =o how far the fame, whether they bs acts of omiſſion or commilſon, not 
riff ſuſer amount to a forfeiture; wherein it hath been clearly agreed, that abſe 
8 © a(e)gaoler by ſuffering voluntary eſcapes, by abuſing his priſoners to f. 
— by extorting unreaſonable ſecs from them, or by detaining then wn 
it is a for- in gaol after they have been legally diſcharged and paid their jul q 
1 fees, forfeits his office; for that in the grant of every office it pril 
though the implied, that the grantee execute it faithfully aud diligently. ir 
office be for life or in fee. Dyer, 151. b. Sir John Savage's caſe. 2 Roll. Abr. 155. 2 Ball. 5 : 
3 Mod. 146. Se. ; lerve 
. ü = a are 2 
. But it is held, that one negligent eſcape is not a forfeiture, the c 
2 Roll. . . 1 8 0 
. though one voluntary one is, but that two negligent eſcape bake 
& wide ſtat. 8 & g W. 4. c. 27. tit. Gaol and Gaoler, letter (D), vol. 3. 333. If. 
| , this 1 
6 Co. 50. There are, ſays my Lord Cole, three cauſes of forfeiture oe... | 
2 Lit. ſeizure of offices by matter in deed. ½, By abuſer. 2d, N a. 7 
ter. 3dly, Refuſal. ½, By abuſer ; as by a marſhal, or other hy 
non-attend- gaoler's permitting eſcapes. 2d!y, By non-uſer z in which tern . t 
3 . . #20 / z 5 
#7” is this difference, when the office concerns the adminiſtration Aſt 
office is a Juſtice or the commonwealth, the officer ex officio ought to atten 
5 | Inſ 
ee without any demand or requeſt, there, by non-uſer or non-attens "on 
Abr. 18. ance the office is forfeited : but, where an officer is not obliged t vic 
* im Whoſe officer be ; 
Keile. 194. attend, but upon demand or requeſt made by him whole o a tis i 
. is, there, without ſuch demand or requeſt, there can be no 7 Et 
Med. 28% feiture. And herein alſo, my Lord Coke in another place ns I 
4 Mod. 29. 5 . : ſome Ju 
— Tha the following diverſity, viz. that non-uſer of itſelf, without 10 te fe 
non-atrend- ſpecial damage, is no forfeiture of private offices, but that it 
I . . . * 
ecod cauſe otherwiſe of a publick one, which concerns the adminiſtration 
of the for- juſtice, 2dly, As to refuſal, he ſays, that in all caſes wry Af 
feiture of officer is bound upon requeſt to exerciſe his office, if he dots ut hi 
the office of . X 1 . d of a mano Was d; 
recorder, do It upon requeſt, he forfeits it; as, if the ſteward ol 2. 1 $ di 
1 Salk. 435. be requeſted by the lord to hold a court, if he does not do it, vords 
[2 La. a forfeiture, Made « 
Raym. 1237. ä ; a jnavce 3 fat 0 an 
But the bare being abſent, without any particular eiteumſtance of aggravation, will not the pat 7 
* Yeiture. Rex v. Corporation of Wells, 4 Burr. 199. } ———— Where to a ſcire facias to repeal * Au 
"of'a ſearcher of a port for non-attendance, the officer pleaded that he was ſick, and that he ws da c 
in priſon at the king's ſuit, vide Cr. Cat. 491, 492» Ws n 
: 4 1. 
155 
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The king granted to the abbot of Sz. Alban to have a gaol, and to 2 Inſt. 43. 
have a gaol-delivery, and divers perſons were committed to that 
gaol for felony 3 and becauſe that the abbot would not be at the 
expence of making deliverance, but had detained perſons in priſon 
along time, it was reſolved, that the abbot had for that cauſe for- 

{cited his franchiſe, and that the ſame might be ſeized into the 
king's hands. 

If a /cire facias be brought to repeal the patent of a ſearcher of Cro. Car. 
the cuſtoms in a port-town- for non-attendance z and upon evi- 41. The 
dence it appear, that ſuch a ſhip was imported and unladen, and Ros 4. 
others alſo were exported beyond ſeas, not being ſearched, and judged. 
that when theſe ſhips were ſo imported or exported, neither the 3 Med 146. 
ſearcher himſelf, nor any of his deputies were there, though it does 925 
not appear to be by negligence or voluntarily, = this voluntary 
abſence and neglect, fo as neither himſelf nor ſervants were there 
to ſearch, is not only craſſa negligentia, but a voluntary permiſſion 
and forfeiture. ; 

So, if a gaoler ſhould leave his priſon doors unlocked, and the Cro. Car. 
priſoners eſcape, it is not only a negligent but a voluntary eſcape. n+ 


If conditions in law, which are annexed to offices, be not ob- Co. Lit. 
{-rred and fulfilled, the office is loſt for ever, for theſe conditions 233: b. 
e as ſtrong and binding as expreſs conditions; and therefore if C. Cas. 
the office of foreſter, &c. deſcend to an infant or feme covert, 556. 
(where by law they may ſo deſcend) and theſe are not exerciſed by Hd. 11. 
luſhcient deputies, they become forfeited. 

f a parker or a foreſter cut a tree, not for browſe or reparations, 
this is a forfeiture in law of his office ; becauſe he breaks the con- 
tion in law annexed to his office, which is, that he will preſerve 
the game, and not do any thing that may impair or deſtroy them. 
But other books hold, that the cutting down of trees is no forfeit- 
ure, it he leaves ſufficient for browſe and ſhade for the deer, and 
to cover them. | 

Inſufficiency is an original incapacity which creates the forfeiture 
vi 2n office. So, if a ſuperior puts in a deputy into an office, 
wich may be exerciſed by deputy, who is ignorant and unſkilful, 
lis is a forfeiture of the office. | 
: It the king grants an office in any of the courts at Neſiminſſer, 
* judges may remove ſuch an officer for inſufficiency, and are 
ue proper perſons to judge of his abilities. ——— 

an officer 
may be removed, but cannot be abridged of his fee. Roll, Rep. 82-4, 


9 Co. 50. A. 
Cro. Elia. 


285. 

And. 29. 
Poph. 1 17 
Cant. Moor, 


707. 
2 Mod. 121. 


4 Mod. 29. 
arguendo. 


4 Mod. 30. 


ar guendo. 


4 filazer of C. B. being abſent two years, and having farmed 
but his office from year to year, without the licence of the court, 
ns diſcharged by the Chief Juſtice, ex afſenſu ſeciorum ſuorum, by 
words ſpoken openly in court. And though there was no record 
Made of the diſcharge, nor any legal ſummons for him to anſwer 
ay accuſation, yet the diſcharge was held good. 

* 5 oy was turned out, becauſe that he ſholiavit quedam re- 
* ng eficu ſui debitum 5 and it was objected, ½, That it 
e certam enough, becauſe not ſhewn what records ; to 
ne Court anſwered, that it would be prolix, and then he 
P 2 having 


Dyer, 114. 
+ pl. 64. 
Roll. Abr. 
155. S. C. 


| 2 


Keb. 597. 
Piikington's 
cafe. 
Cle:ik of the 
peace in- 


— r oO —_——_ x wo — — 
: = th. JL — 


ing the re- Which the court ſaid, that the concluſion contra officit ſui debiun 
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aicted and having ſpoiled the records, they are not now to be had. 24 0, 
removed for jection, That it may be he did it by chance, and not wilfully ; to 


not deliver- 


cords to the included that. 


new cuſtos N TP 5 
rotulorum. 4 Mod. 31, 32. Show. 282. 12 Mod. 13. [On the removal of the clerk of the g 
the evidence hebd not be ſet out in the order, Rex v. Lloyd, 2 Str. 996. ] 


N If A. hath the cuſtody of a caſtle with all profits, &c., granted 
17, 3% to him for life, of which the inheritance hath been granted to B. 
and A. refuſes B. to let him inhabit in the houſe, this is a for- 

©... Faure in F, Was. 
11 E. 4. 1. If tenant in tail of an office commit a forfeiture, this ſhall bind 
_—_ 4 $6. the iſſue, by force of the condition tacitly annexed by law to ſuch 
— Aff. 34. Eſtate. But, if an officer for life cùmmit a forfeiture, this ſhall nat 


8 -4 4. 13. aifect him who hath the inheritance 
2 . 7 11. \ . 4 
14 H. 7. 1. 2 Roll. Abr. 155. 7 Co. 34. Poph. 119. 2 Lev. 71. Raym. 216. 3 Lev. 201. 
3 Mod. 146. Skin. 114. 2 Vern. 173. 2 Vent. 189. 269. Bridgm. 27. | 
to the 


Plow. 478. The Archbiſhop of Canterbury granted the office of guardian and brain 

- 1 keeper of Alyngton Park to Sir Edward Nevil, and to Henry one d and t 

hy his ſons, with a certain fee during their lives, and the longeſt liver upon, 
of them, which was confirmed by the prior of Chrift Church, Cas Alt 
terbury, to be exerciſed by them or their ſufficient deputy, for wn 
whom they ſhall anſwer ; Sir Edward was attainted; and the for th 
queſtion was, if the king ſhould have the office by the attainder ! not be 
and it was reſolved, that being only an office of {kill and confidence, It wot 
the ſame was not forfeited to the king, but that the ſurvivor ſhould with 1 
hold the ſame with the profits incident thereto. K But 

Plow, 320, But, if the king grants an office which concerns truſt and du money 
gence to two, and one of them is attainted, the entire office i totake 
forfeited to the king; for he cannot make one to occupy in com- Fly it 1 
mon with another. |; 

But for this Wherever an officer who holds his office by patent commits If at 

vide Dyer, forfeiture, he cannot regularly be turned out without a ſcire fac! $07, a 


15. nor can he be ſaid to be completely ouſted or diſcharged without? what h 


9 Co. 98. writ of diſcharge ; for his right appearing of record, the ſame mul night « 
= Li, be defeated by matter of as high a nature. Ge the 


Car. 60, 61. Sid. 81. I 34. bo Co. 44» b. Roll. Abt 580. 3 Mod. 338. 3 Lev. 288. * 
ca ul 


My to pj 


(N) Where for Corruption and oppreſſive Proceed- As to 
ings Officers are puniſhable : And herein diff 


Bribery and Extortion, mark 
Ttat if a THERE can be no doubt but that all officers, whether ſuch Y 4 8 5 
— be. the common law or made purſuant to ſtatute, are pun” . pnifi 
officer by for corruption and oppreſſive proceedings, according to the nu * of 
act of par- and heinouſneſs of the offence, either by indictment, attachmen 3 office 


K ügnifie 


lioment, and action at the ſuit of the party injured, loſs of their och g ure 
4 wn 


miſbehave _ 
himſelf in bis office, he is indiQable for it at cmmen law, as is every publick officer, who m 
bimtelf in his office, 6 Mod. 96. ; Put 
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But beſides the puniſhment by indictment, information, &:., all Dyer, 218. 
courts of record have a diſcretionary power over their own officers, Fam. 564+ 
and are to ſee that no abuſes are committed by them, which may 
bring diſgrace on the court themſelves. Alſo, the court of King's 
Bench, by the plenitude of its power, exerciſes a ſuperintendency 
over all inferior courts, and may grant an attachment againſt the 
judges of ſuch eourts for oppreſſive, unjuſt, or irregular practice, 
contrary to the obvious rules of natural juſtice. 

As to extortion by officers, it is ſo odious, (being more heinous, Co. Lit. 

5 my Lord Coke ſays, than robbery, as it is uſually attended with 9 

the aggravating ſin of perjury, ) that it is puniſhable at common law 10 Co. 702. 
by fine and impriſonment, and alſo by a removal from the office 2 Roll. Abr. 
in the execution whereof it was committed; and is defined to be 855 57. 

the taking of money by any officer by colour of his oſſice, either — po 
where none at all is due, or not fo much is due, or where it is not Raym. 31:5. 
yet due. 

| But the ſtated and known fees allowed by the courts of juſtice 21 H. . 17. 
to their reſpeCtive officers, for their labour and trouble, are not re- Co · Lit. 368. 
rained by the common law, or by the ſtatute of Hem. 1. 3 Ed. 1. 


one dl and therefore ſuch fees may be legally demanded and inſiſted 

ſt liver upon, without any danger of extortion. 

„ Cath Alſo it ſeems, that an officer, who takes a reward which is 2 Inft. 220. 
ty, for WT voluntarily given to him, and which has been uſual in certain caſes 3 Ut. 149+ 


for the more diligent or expeditious performance of his duty, can- I 


ainder ! not de laid to be guilty of extortion 3 for without ſuch a premium 
fidence, it would be impoſſible in many caſes to have the laws executed 
r ſhould with vigour and ſucceſs, 

3 But it has been always held, that a promiſe to pay an officer Roll. Roll. 
nd dill money for the doing of a thing which the law will not ſuffer him — Roll. 
office 1s 0 take any thing for, is merely void, however freely and volunta- — — 
in com- f it may appear to have been made. Jon. 65. 

Cro. Eliz. 654. Moor, 463. Cro. Jac. 103. 
mamits 1 It an indictment of extortion charges J. S. with the taking of sid. gr. 
re facial, s bailiff of a hundred cofore gficii, without (a) ſhewing for Tbe King 
yithout 3 lat he took it, this is good, at lealt after verdict, for perhaps he (2) That _ 
me mull E Tight claim it generally, as being due to him as bailiff, in which intormation 
ale the taking could not be otherwiſe expreſſed. = hes” 


forth the time when the offence was committed, 4 Mod, 101. 103.— That the court of King's 


Ki wil not quaſh an indictment for extortion or oppreſſion, though erroneous, but will oblige the 
My to picad or demur to it. 5 Mod. 13. ; 


Iv to bribery, it is ſaid, in a large ſenſe, to be the receiving or Forteſcue de 
rng of an undue reward by or to any perſon whatſoever, whoſe Lad. e. 5. 
"mary profeſſion or buſineſs relates to the adminiſtration of 0g "ow 
Flick Juſtice, in order to incline him to do a thing againſt the Hob. 9. 
Wwn rules of honeſty and integrity; but that, in a ſtrict ſenſe, 2 


U 


thpnifies the taking of any thing valuable by one in a judicial 
by any one who hath to do before him any way, for doing 
T% ice, or by colour of his office, but of the king only. Alſo, 
\ les the taking or giving a reward for offences of a publick 
ue, which manifeſtly tending to diſcourage men, and to 
F-3 | introduce 
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3 Inſt. 161. 
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introduce all kinds of corruption, is highly puniſhable by the 


common law, | 

And theſe ſeveral offences are ſo odious in the eye of the lay, 
that they are puniſhable not only with the forfeiture of the 
offender's office of juſtice, but alſo with fine and impriſonment, 
It is alſo ſaid, that at common law bribery in a judge, in relation 
to a cauſe depending before him, was looked upon as an offence 
of ſo heinous a nature, that it was ſometimes puniſhed as high 
treaſon, before the ſtatute 25 Ed. 3. flat. 5. c. 2. 

Allo, it is ſaid in general, that all wilful breaches of the duty of 
an office are forfeitures of it, and alſo puniſhable by fine, Cc. for 
ſince every office is inſtituted, not for the ſake of the officer, but 
for the good of ſome other, nothing can be more juſt than that he, 
who either neglects or refuſes to anſwer the end for which his 
ofhce was ordained, ſhould give way to others who are both able 
and willing"to take care of it, and that he ſhould be puniſhed for 
his neglect, or oppreſſive execution. But the particular inſtances 


wherein a man may be ſaid to act contrary to the duty of his 


office, though various, are yet ſo generally obvious, that it ſeems 


[needleſs to endeavour to enumerate them, 


Dutlawry, 


korn pub is a puniſhment inflifted on a perſon for 


+ contempt and contumacy, in refuſing to be ameſnable to, 


and abide by, the juſtice of that court which hath lawful autho- 


rity to call him before it. And as this is a crime of the highel 
nature, being an act of rebellion againſt the ſtate or community © 
which he is member, ſo doth it ſubject the party to divers for- 
feitures and diſabilities ; for hereby he loſeth /iberam legem, is out 
of the king's protection, Oc. | 

And as to forfeitures for refuſing to appear, herein, the 1a 
diſtinguiſhes between outlawries in capital caſes, and thoſe of * 
inferior nature; for as to outlawries in treaſon, and felony, ue 
law interprets the party's abſence a ſufficient evidence of his 80 „ 
and, without requiring further proof or ſatisfaQion, accounts " 
guilty of the fact, on which entues corruption of blood, and 30r 
feiture of his whole eſtate, real and perſonal. F 

But outlawry in leſs crimes, or in perſonal actions, does ” 
occaſion the party to be looked upon as guilty of the f 3 
does it occaſion an entire forfeiture of his real eſtate; #B | 
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ever, very fatal and penal in its conſequences ; for hereby he is 
reſtrained of his liberty, if he can be found, forfeits his goods and 
chattels, and the profits of his lands while the outlawry remains 
in force. * _ | 
It hath been ſaid, chat anciently any one might as lawfully kill co. Lit. 
a perſon outlawed as he might a wolf, or other noxious animal (a); 225: b. 
but that the law herein was changed in #dv. III. 's time, which (() B an + 
provides, that a perſon outlawed ſhall be put to death by the ſheriff vulgar error, 
only, having lawful authority for that purpoſe. for though 


an outlaw 
was ſaid caput greere lupinum ; yet it was never permitted any one who met him to kill him with im- 
pynity, but only in caſe he would not ſurrender himſelf peaceably ; for if he made no attempt to fly, 
dach would be pun ſhed as that of any other man: though it ſeems, that in the counties of Here. 
fard and Glouceſter, in the neighbourhood of the Marches of Wales, outlaws were treated as having 
al U,“. Bracton, 128. b. 


Alſo, from the heinouſneſs of the offence the ſheriff may, on a + Hal. ui. 
capias utlagatum, break open the houſe of the perſon outlawed ; P. C. 202. 
for it would be unreaſonable, that this privilege or protection, * ”_ 
lowed of in other caſes, ſhould be extended to him who is de- Cro. Elig. 
cared a contemner and violator of the law; and therefore, the 908. Moor, 
ſeizing him as an outlaw, doth imply the liberty of entering and 6. 668 


* , 8 , Yelv. 28. 
ſizing him whereſoever he lies hid. Cro. Car. 537. 4 Leon. 41. 1 


But, as the puniſhment of outlawry is of a very ſevere nature, 4 Bur. 
the law hath provided and takes great (6) care, that no perſon 
ould be outlawed without due notice, and apparent contempt to 
he court; as will appear under the following heads: 


25 51. 

(5) That no 
perſon is to 
be outlawed 
niſi per le- 
er. 2 Inſt. 4.— That three capias's are required, and the party to be called in five county - 
(14:13, a month between every court. Bract. Lib. 3. tract. 2. c. 11. 


(A) In what Caſes Proceſs of Outlawry lies. 


(3) By what Jjuriſdiction ſuch Proceſſes are to iſſue. 


) Againſt whom Proceſs of Outlawry may be 
awarded : And herein, 


1. Whether it may be awarded againſt a Peer. | 

8 Proceſs of Outlawry may be awarded againſt an 
nfant. | 

2. Of awarding Proceſs of Outlawry againſt a Feme Sole or 
Covert, and the Proceedings thereon. 

4. Of awarding Proceſs of Outlawry againſt ſeveral Defend- 
ants, and the Proceedings thereon. | 

5. Of awarding Proceſs of Outlawry againſt Principal and 
Acceſlary, | 


U What Forfeitures and Diſabilities an Outlawry 
ſubjects the Parties to: And herein, 


1. Where it is of the ſame Effect with a Sentence or Judg- 
ment, l ; 
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2. Of the Forſeiture as to Lands, Goods, c., and herein of 
the Difference between Outlawries in Criminal and Civil 
Caſes, and of the King's and Party's Intereſt at whoſe Sun 
the Outlawry was had: And herein, 


1. Of the Difference between a Forfeiture in a Criminal and 
Civil Caſe. | 

2. What Things are forfeited by the Outlawry, 

3. To what Time the Forfeiture ſhall relate. 

4. Of the King's and Party's Intereſt at whoſe Suit the Or: 
lawry was had, in the Eflate and Effefs of the Party cut. 
lawed, and their Remedies for the ſame, 

3. Of the Party's Diſability to bring any Action. 
4. What further Diſabilities Outlawry ſubjects the Party to, 


(E) Of the Regularity of the Proceedings on an 


Outlawry, and for what Errors it may be reverſed: 
And herein, 


1, Where, for want of ſuch Proceſs as is required by Lay, 
the Outlawry may be reverſed. 

2. Where, for want of Form in ſuch Proceſſes, the Outlawry 

— may be reverſed. 

3. Where, for Variance in ſuch Proceſſes, the Outlawry may 
be reverſed. 

4. Where, for a deſective Execution and Return, the Out- 
lawry may be reverſed: And herein, 


1. To whom ſuch Proceſs is to ifſue and be directed. 
2. To what Place the Proceſs is to Nie; and herein of the 
uinto exactus, and Preclamation on an Outlawry. 


3. N Hat ſhall be ſaid a good Execution and Return, 


(F) Of the Manner of reverſing an Outlawry : And 
herein of the Difference between Errors in Fat 
and in Law. 


G What the Party muſt do in order to entitle hin 
( y 
to a Reverſal : And herein, 


1. Of appearing in Perſon, or by Attorney, and giving Ball 
2. Of ſuing out a Scire faciag. | 


(H) The Effects and Conſequences of a Reverlal: 
And herein, 


»., Where the Proceedings on the Reverſal are in the (ame 
Plight as if no Outlawry had been. , 
2. To what the Party ſhall be reſtored on Reverlal of ti 
Outlawry. | 
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(A) In what Caſes Proceſs of Outlawry lies. 


* ſeems, that originally proceſs of outlawry only lay in treaſon Staunf, 


and felony, and was afterwards extended to treſpaſſes of an 29%: 
enormous nature. And herein it is laid down by Serjeant (a) awry, 26. 


Hawkins, that proceſs of outlawry at this day lies in all appeals 36. 59. 


2nd in all indictments of treaſon or felony, and in all indictments 19 * 


of treſpaſs vi & armis; and on all returns of reſcous; and, as it Dyer, 213, 
{cems probable, in all indictments of conſpiracy or deceit, or other 214. 6 
| high han treſpaſs vi 17 but that it lies (9) 2 Hawk 

crimes of a higher nature than treſpaſs vi & armis; but that it hes 

not on an action, or, an indictment on a (6) ſtatute, unleſs it be 5 113, 114. 
given by ſuch ſtatute, either expreſsly, as in the caſe of premunire; and ſeveral 
or impliedly, as in caſes made treaſon or felony by ſtatute, or, — 
where a recovery is given by an action in which ſuch proceſs lay (3) It does 


ale of a (c) forcible . not lie on an 
before, as in the caſe of a (c) forcible entry mo 
on the ſtatutes againſt foreſtalling. 21 Fd. 4. 11. b. 2 Hal. Hiſt, P. C. 194. (c) On a conviction 
by juſtices on view of a forcible entry proceſs of outlawry lies. 1 Keb. 563.—[ Whether the com- 
mon gives proceſs of outl=wry againſt crimes, being merely conſtructibe breaches of the peace, was 
queſtioned in the caſe of the King v. Wilkes on a libel, But Lord Mansfield, in delivering the judge 
ment of the court of King's Bench, ſpoke at large to prove, that ſuch proceſs lies againft crimes uni- 
ve/ally. 4 Burr. 2537. However, the reaſoning on which this opinion is grounded, ſtands oppoſed 
by a Grmer judgment of the Common Pleas on a prior caſe relative to the ſame offender, 2 Wilſ. 151. 
Bu: i: was adopted by both Houſes of Parliament, when, in Wilkes's caſe, they reſolved, that privile 
cf palament doth not extend to /ibels, See Ann. Reg. 1764] Or (4 


In an aſſiſe a capias pro fine lies, and upon that, proceſs of out- 2 Inft. 655, 
lawry, if the aſſiſe be found with force; but being a mixed action, c As 
3 {ayouring of the realty, it is out of the ſtatute of additions, preſentment 


H. 5. c. 5. which extends only to perſonal actions, appeals, is che fame 
and (4) indictments. wie : TED 
h ictment, on which proceſs of outlawry lies. 2 Leon. 200. 
So, proceſs of outlawry lies in replevin, and is given by the 6 Mod. 84- 
ſtatute 25 E. 3. c. 17, which gives the capias in this manner: 1 
when on the pluries replegiari facias the ſheriff returns averia bo 8 
ehngata, then a capias in withernam iſſues, and on that being Wood. 
returned nulla bona, a capias iſſues, and ſo to outlawry : but it does _ _— 
not lie on the original writ of repleyin, which is vicounriel and Te"? 
determined; and therefore as no addition is required in ſuch 
original writ, ſo neither ought there to be any in the ſecond writ 3 
or where a writ or proceſs is founded on a former, it muſt purſue 
the former, and cannot vary from it. | £7 
By the common law, in all actions of treſpaſs quare vi & armis, 35 H. 6. 
and in which there is a fine to the king, a capias was the proceſs; he 
and herein proceſs of outlawry lay by the common law. | 2 


293. 10 Co. 72. 2 Roll. Abr. 80g, 


But in account, debt (e), detinue, annuity, covenant, and ſuch Co. Lit. 


= as are grounded upon negligence or laches merely, no _ — 
#147 ly at common law, but only ſummons and diſtreſs infinite; 2 Bulſt. 63. 


"a therefore, the capias and outlawry in theſe actions were in- 2 lat. 143. 
uced by divers acts of parliament (F). Cro. Jac. 


Fe. . 1 . 222. 261, 
7 2 128. Keb. 890. 908. Sid. 248. 258. (e) Whether proceſs of outlawry 
it of cetinue of charters, Dyer, 223. a drbitatur, () This opinion, that the writ of 
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eapias did not lie at common law for debt and damages, is contradicted by the hiſtory of our legal p. 
ceſs, For in the reign of Henry 3. the procels in all perſonal actions was as follows: If the party gig 
not appear upon the ſummons, he was attached by pledges ; and afterwards by better pledges ; if he fill 
did not appear, the ſheriff was commanded guod kabeat corpus : if the ſheriff returned non inventus, there 
iſſued a diſtringas per terras et catalla; after that, another diſtringas, commanding him alſo to take the 
body; after that, another diſtringas, ne manum apponat ; and laſtiy, a writ to take the lands and chattel 
into the king's hands. Thus, there might be one ſummons, two attachments, a capias (as it was after. 
wards called), and four diſtreſſes. To this, it is added by Bracton, that ſhould the defendant not by 
found, nor have any lands or goods, whether the action was for money, or for a treſpaſs, he was to he 
demanded from county to county, and outlawed : and perſons ſo outlawed were condemned to perpetual 
impriſonment, or ts abjure the realm. Bract. 440-1. Reeves' Hiſt, of the Law, vol, 1. g84.4, 
vol. 2. 439+] 


2Inft. 145- By the ſtatute of Marlebridge, 52 H. 3. c. 23. the writ of mm 
350 flravit de compoto was given, where before, the proceſs in account 
was ſummons, attachment and diſtreſs infinite; and by Vm. 2, 
13 Ed. 1. flat. 1. c. 11. proceſs of outlawry is given in account. 
q Co. 12. By the 25 E. 3. c. 17. it is accorded, that ſuch proceſs ſhall be 
2 Roll. Rep. made in a writ of debt and detinue of chattels, and taking of 
2 Ball, 63. beaſts, by writ of capias, and by proceſs of exigent, by the ſheriff; 
return, as is uſed in a writ of account. | 
And by the 19 H. 7. c. 9. reciting, “ That foraſmuch as 
* before this time there have been great delays in actions of the 
« caſe that have been ſued as well before the king in his bench, 
« as in the court of his common bench, by reaſon of which 
« delays many perſons have been put from their remedy it is 
cc therefore ordained, enacted, and eſtabliſhed, that like pro- 
&« ceſs be had hereafter in actions upon the caſe as well ſued and 
« hanging, as to be ſucd in any of the ſaid courts, as in aCtions of 
« treſpaſs or debt.“ 
Leon. 329. But it hath been adjudged, that proceſs of outlawry lies in n0 
2 Roll. Abr. caſe but where a capias lies; and that therefore where & proceed- 
Kcb. * ing is by bill and not by original, as there can be no capias, fo there 
can be no proceſs of outlawry, as in a bill of privilege by or again 
an attorney. 


F.N.B.z 59. 


(B) By what Juriſdiction ſuch Proceſſes are to iſſue. 


2 Hal. Hiſt. II is clear, that the courts at Neſiminſter may iſſue procels of 
F. C. 198. outlawry, and that the court of King's Bench, either upon an 
indictment originally taken there, or removed thither by certurary 
may iſſue proceſs of capias and exigent into any county of England, 
upon a non eff inventus returned by the ſheriff of the county where 
the party is indifted, and a 7e/iatum that he is in ſome other 

county. 
2 Hal, Hit, Juſtices of oyer and terminer may iſſue a capias or exigent, and 
40g 31. ſo proceed to the outlawry of any perſon indicted before them, 
22 directed to the ſheriff of the ſame county where they held their 
ſeſſion at common law; and by the ſtatute of 5 E. 3. . 11. they 
may flue proceſs of cap;as and exigent to all the counties of Eng- 
land, againſt perſons indicted or outlawed of felony before them. 


2 Hal. Hit, But juſtices of gaol delivery“, regularly, cannot iſſue a capia Of 
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tu; in ea exiſientibus, ſo that thoſe whom they have to do with are they have 
always intended in cuſtody already. commiſſions 


did of oyer and 
Bill terminer, and other commiſſions, &c. giving them full power in all caſes, 
here 

'the ices of the peace may make out proceſs of outlawry upon (a) 2 Hal. Hig. 

irs Tultic P y P  ONUawry upo 
adictments taken before themſelves, or upon indictments taken 99: _ 

fer- dictm = - (a) Juſtices 

Tb before the ſheriff, and returned to the juſtices of the peace, by Fc, 

hs the ſtatute of 1 E. 4. c. 1. but the power of the ſheriff, ro make juſtices of 

e . . . . . . 

4-4 ;ny proceſs upon indictments taken before him, is taken away by N 
that ſtatute. — — oyer and 
derm ner, and juſtices of gaol delivery, and alſo juſtices of the peace in their ſeſſions, may proceed 

Nite „ ou-lawry in caſes of indictments found before them, and that by the common law; and in caſes 

unt of popular actions may proceed to outlawry by the ſtatute of 21 Jac. 1. c. 4. 2 Hal. Hiſt, P. C. 32. 

2 Pu they cannot iſſue a capias utlagatum, but mult return the record of the outlawry into the King's 

4 ' Beach, and there procels of capias utlagatum, hall iſſue. Dalt. 406. 2 Hal, Hiſt. P. C. 524 ö 

* It is made a guere by Hale, whether a coroner can by law make 2 Hal. Hiſt, 

g F out proceſs of outlawry againſt a man indicted by inquiſition = hd; 2 

* before him. ins, a co- 
ner may award proceſs until the exigent, on a bill of appeal before him; and that by the better opinion, 

h a3 ſuch proceſs ſhali be awarded by him only, and not by him and the ſheriff jointly, and that he may pro- 

{ the reed thereon to outlawry ; but that fince Magna Charta, c. 17. by which it is enacted, That no er i, 

h Cn able, coroner, or other bailiff of the king, ſhall hold pleas of the crown, he cannot proceed to the trial of 

e ? tle appellee, 2 Hawk. P. C. c. 9. $41. and feveral authorities there cited, ; 

yhic 

it 18 It hath been held, that though the proceſs in inferior courts be Yelv. 158. 

pro- a capiar, that yet they cannot proceed to outlaw the perſon. Cone Jt 

"ff 7 Y 222. 261. 

of Raym. 128. Sid. 248. 259. Keb. 890. gods 
ons a 8 g , 
The proceſs to the outlawry, viz. the capias and exigent, muſt 2 Hal. Hid. 

7 i be in the king's name, and under the judicial ſeal of the king ap- 0 i was 

3 panted to that court that ifſues the proofs, and with the (5) ze/fe of che capias 

1 ai tie chief juſtice or chief judge of that court of ſeſſions. __ 

i . mundo 

Again. n without 3 T., for this error the outlawry was reverſed; for the fte is the warrant of the writs 
#15 0f all judicial writs, Cro. Eliz. 592. Gronby v. Iſcham. 

: [ . 

iſlue. 0) Againſt whom Proceſs of Outlawry may be 

ceſs of | awarded. And herein, 

pon an ' . 2 

rtiararis . Whether it may be awarded againſt a Peer. 5 

ad, 2 . 

ng - | i nobleman, or peer of the realm, be indicted and cannot be = Inf. 49. 

** ; _ proceſs of outlawry ſhall be awarded againſt him, and he 3 — _ 
all * 4 . » 

be outlawed per judicium coronaterum. 2 Hauk. P. C. e. 44. § 16, 

ent, and dat in civil actions between party and party, regularly, a copias _ Hiſt, 

e them, , "gent lies not againſt a lord of parliament of England, whe- „ 599: 

eld their — or (c) eceleſiaſtical; yet, in caſe of an indictment for co. Elis. 

11. they "ie or felony, yea, but for a treſpaſs vi & armis, as, an aſſault 2 503. 

of Eng- * procels of outlawry ſhall iſſue againſt a peer of the realm z A. Abr. 

ge them. | = It is for the king, and the offence is a contempt againſt 220. 

capias Of : 8 therefore, if a reſcue be returned againſt a peer, or, if 095 be an 

* ker de convict of a diſſeiſin with force, or deny his deed, and ,; ought 


ut 
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220 Dutlawry. 
not to be jt be found againſt him, a capias pro fine and exigent ſhall if 
_ for the king is to have a fine: and the ſame reaſon holds * h 
2 Roll. Abr. an indictment of treſpaſs or riot, and much more in the caſe of s 
805. felony. " 
p 
2. Whether Proceſs of Outlawry may be awarded againſt - 
— n 8 th 
ant, " 
th 
3H. 5. An infant above the age of fourteen may be outlawed, and the la 
oo, r. outlawry is not erroneous : but an infant under the age of four- me 
Outlawry, teen cannot be outlawed ; for if he be, it is erroneous, | 
31. 2 Roll, Abr. 805. Dyer, 104. 2 Hal. Hiſt. P. C. 207, 208. 
Dyer, 239. But the outlawry of ſuch infant is not void, it being of record, 85 
2 Koll. ; 
— but voidable only by writ of error. 
| [i 
3- Of awarding Proceſs of Outlawry againſt a Feme Sole or ppt 
Covert, and the Proceedings thereon, If 
Co. Lit, A woman is ſaid to be waived and not outlawed ; and the ou 
Iic. 5 86. reaſon, ſays my Lord Cote, why the outlawry of a woman is le- 34 | 
: gally called waiviaria mulieris is, becauſe women are not ſworn in lid to 
leets or torns, as men are, who are above the age of twelve; and wudge 
therefore, ſays he, men are called utlagati, i. e. extra legem pujiti If 
but women are walviatæ, i. e. derelictæ, left out or not regarded, after 
becauſe they are not ſworn to the law. accou 
Cro. Jac, Therefore, where a capias and exigent were awarded againlt 8p. fa 
358 three men and two women, and the return was utlagati exiftunt 2 
+ <A, * where, as to the women, it ought to have been wwaiviate exyfun, — 
Roll. Rep. this was held to be error. I an act 
407. S. P. Roll. Abr. 804. S. P. kin, the 
For this, If, in an action againſt huſband and wiſe, the hufband is out- mm 
e ler, lawed, and wife waived, and ſhe is taken upon the capias utlagat., w. 
. Jac. though ſhe is to be diſcharged of the impriſonment, (becauſe the * 5 
— plaintiff cannot proceed againſt her alone,) yet ſhe ſtill remains dckar 
liz. 370. 1 he | 1 | 1 . 
Hut. $3.” Waived, and when her huſband is taken he mult bring her in efparg 
Sid. 21. : char 
ro. Car. In an action for a debt due by a wife before marriage, the hu jth 
$5 $9e i band was returned outlawed and the wife waived, but, before the Ei. 
Alb Sar. return of the exigent, an attorney procured for the wife a fh rs of 
Hut. 86, ſedeas, ſurmiſing, that the wife had appeared by him as her attor- vio wa: 
S. C. ney : on motion that this appearance of the wife ſhould be m , ceſs 
all the court conceived, that if, upon the exigent, the ſheriff had Waved 
returned reddidit ſe, or, upon pluries capias, had returned prinſt 
. ed, but p t 
corpus for the wife, then her appearance ſhould be enter "Cie wn the 1 
not by attorney, as it is here; and the exigent ſhould only But Ml ſeven 
againſt the huſband, & idem dies ſhould be given to the wiſe. 0 b anſwer 
when the huſband upon the exigent 1s returned outlawed, re i court, 
ſhall be entered aler ſans jour for the wife, for the procels * de no re. 
termined; and if he will purchaſe his pardon, he ſhall not Keaue 


ar or 


any allowance thereupon in a ſcire faciat, unleſs he PP, nfl 
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himſelf and his wife. But if for the huſband the ſheriff ſhduld 
return cepi corpus upon a pluries capiat, and a non eft inventa for the 
wife, yet an exigent ſhall iſſue againſt both; becauſe it muſt be 
preſumed the huſband might bring in his wife : but, if upon the 
exigent the ſheriff returned reddidit ſe for the huſband, and for 


an the wife, that ſhe is waived, the huſband ſhall go ſine die: but in 
this caſe, becauſe the exigent was returned againſt both to be out- 
ho laved, the ſuperſedeas ſuppoſing the appearance of the wife is 
bh merely idle and void; whereupon it was diſallowed, and the exigent 
2ppointed to be filed againſt both. 
4. Of awarding Proceſs of Outlawry againſt ſeveral Defendants, 
ord, and the Proceedings thereon. 
if two are ſued in a joint action, and neither of them will Cro. Elz. 
1 zppear, proceſs of outlawry muſt be taken out againſt both. ley 3 
[f an exigent is awarded againſt two, and the return is primo 2 Roll. Abr. 
brad i fuerunt & non comparuerunt, without ſaying nec eorum aliquis 592: Taver- 
| the comparuit, it is erroneous. 5 
15 le P. C. 204. S. C. cited, and S. P. ſaid to have been often adjudged. Cro. Jac. 358. S. P. adjudged, and 
un wy . wry manifeſt error. 3 Mod. 89, go. 8. P. adjudged. Roll. Rep. 406. Palm. 388. S. P. 
z 
poſiti t two in a writ of account are adjudged to account, and one is 41 E. 4. 
arded ater (a) outlawed in the ſuit, and the other appears, he ſhall 3 Roll. Abr. 
account alone. | 27. 2G 
ainſ LP, ſaid. (a) But if ſued by bill upon which no out! be, wha . 
Ty F. lad. (a) But if ſued by po o outlawry can be, what proceedings ſhall be, guere ; 
ein © vide Sid. 159. Keb. 577. In ſuch caſe the plaintiff mult diſcontinue, and take out an original, on 


ſunt, wich he wul proceed to outlawry againſt the one, after which he may go on in the action againſt the other. 
fn Lande v. Carter, 1 Str. 473. Symonds v. Parminter, 2 Str. 1269. 1 Wilſ. 78. 1 Bl. Rep. 20. 
In an ation upon a contract, if the defendant plead, that the promiſe was made by another jointly with 

tun, the plaintiff cannot reply that ſuch other perſon is out of the kingdom, «nd that it is not poſſible 


is out · ' ſummon or attach him, but mult proceed to outlawzy, Sheppard v. Baillie, 6 Term Rep. 327, ] 
= When two are adjudged to account, and one is outlawed and 41 E. 3. 
3 counts, if he diſcharges himſelf upon the account, this ſhall be a _ 
55 lilcharge to the other, when he ſues a ſeire facias upon a charter — 
pardon; and if he be charged by the account, this ſhall be a Moor, 188. 
he huſ- rang upon the other, becauſe they were judged to account * Leon. 76, 
fore the "I th 7 7 7 A | 
* 1 monk due upon an obligation againſt B. and C., ſons and Dyer, 239. 
er attof- . * of the obligor, and againſt D. the daughter and heir of A., pl 293 
en . ” another of the ſons and heirs of the obligor in gavelkind, ee. : 
if had * Is continued till the uncles are outlawed and the niece N. Bendl. 
wor " yo ; mg after, the uncles are pardoned, and — a ſcire facias 745. pl-205. 
red, but Luut the plaintiff, who thereupon declares againſt them mul pl. 207, wd 
* che niece; and the uncles plead, their niece is but of th Abd. 
,nly iſſ 1 cles plead, their niece is but of the age And. 2 
ige. But 3 wnae non intendunt quod durante minori ætate ſua they ought Mars og 
then, it ky r, &c,, yet the parol ſhall not demur; ſor the niece is out 
ofs is dt 1 7 quad her the original is determined, and at her full 
not late ap 1 ummons could be ſued againſt her, but the uncles only, 

ar for + We never appeared in court. 


An ; 


r — 1 Kane 
Sim n es” mk oats ae of 


» 


-__ FF 

>; 8 EET PR 7 

— 
— 


Nn 1 
— © 3-Ar 
— 

— wraps 


T 
— 4+ * 1 _ * t — — 


— 
- - — — 


2 


2 . RB 4 


FU Ww 
. 
So: DEI = 


= — 
— 2 


5 — 


1 3 * «4 * 42 
5 — 248 


[7 . 
1 
p 1 
+. 
* : 
* 


— 


Lads A OL t L.A £7 
pe = — % 4 — a s 


3 


-« WI FTTH 24 "i * r ar" 
7 "pe * * F * 
F E 
— * — = 1 
by my CIP — me 
T 2 ES * 2 6 * 


222 Outlawry. 


An action of treſpaſs was brought againſt two; one was on, 

* 5 lawed ; after the entry of the writ it was entered, & ſciendum al 

. quoad prædict. J. S. (one of the defendants) utlagat. eff, and then 
counts againſt one of them: on motion in arreſt of judgment, the 
court held the declaration naught, and the courſe of pleading in 
ſuch caſes, after the entry of the writ, was to ſay, & guad predia, 
J. S. utlagat. et in breve ills ; and that the laſt words are eſſential 
becauſe that he might be outlawed in another writ, and not in 
this, 


Sid. 173. 


5. Of awarding Proceſs of Outlawry againſt Principal al 
Acceſſary. 


Herein we muſt firſt take notice, that by the ſtatute of Ve.. 
3 Ed. 1. c. 14. it is recited, „That it had been uſed in ſome 
* counties to outlaw perſons being appealed of commandment, 
« force, aid, or receipt, within the ſame time that he which is 
« appealed for the deed is outlawed ; and thereupon it is provided, 
ce that none be outlawed upon appeal of commandment, force, aid, 
© or receipt, unleſs he that is appealed of the deed be attainted, 
* ſo that one like law be uſed therein through the realm; never- 
te theleſs, he that will ſo appeal, ſhall not by reaſon of this inter- 
d mit or leave off to commence his appeal at the next county 
* againſt them, no more than againſt their principals which be 
ce appealed of the deed, but their exigent ſhall remain until ſuct 
« as be appealed of the deed be attainted of outlawry, or other- 
t wite.” | 
In the conſtruction of this ſtatute, the following particulars us 
laid down by Serjeant Hawkins as moſt remarkable. 
IJ, That it ſeems agreed, that it extends as well to indiQtments 


© Inſt, 332. 
as to appeals, not only becauſe the word appeal in the ſtatute may 


2 Hawk. 


== 7 ina large ſenſe be taken for an accufation in general; but becauic 
indictments are certainly as much within the reaſon of the ſtatute 
as appeals ; and the common law, for the ſettling whereof tiu 
ſtatute was made, did not make any diſtinction in this reſpec 
between appeals and indictments. 

2 Hawk. 2dly, That it ſeems to be agreed, that wherever ſome of tit 


& _ 0. 27. defendants are expreſsly charged as principals, and others as c. 
2 Ha. mig. ceſſaries, before the award of this exigent, the outlawry thereon 0! 
P. C. aco. thoſe charged as acceſſaries cannot but be reverſible, becauſe i 
appears upon the record that the exigent iſſued contrary to e 
direction of the ſtatute, But, if ſeveral be outlawed on 2 writ0: 
appeal, which chargeth them all alike without any diſtineuon 
there can be no advantage taken of the appellant's not having pu- 
ſued the ſtatute, ſince it appears not but that he might bart 
charged them all as principals. 
2 Hawk. 3dly, That it is ſtrongly holden, that if an appellant tak 2 
6 _ <7: exigent at the ſame time againſt all the defendants, he mu + . 
LAS. 2 Hal, they appear, count againſt them all as principals 3 an 1 
Hiſt. P. C. concluded from charging any of them as acceſſaries, becaule 


_ has taken out ſuch procels as is erroneous where all are ak 
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cipals. But he makes a doubt, whether this be law at this day, 
Gnce all errors, as the law ſeems now to be holden, are ſalved by 


— appearance. Li Y | 

, the 4/bly, That it ſeems the better opinion, that where there are 2 Hawk. 
bs in more than one principal, the exigent ſhall not iſſue till all of them * 27. 
ad are arraigned: And herein it 1s ſaid by Hale, that if A. and B. be 2 Hal. Ria. 
ntia indicted as principals in felony, and C. as acceſſary to them both, P. C. 200, 
the exigent againſt the acceſſary ſhall {tay till both be attainted by 7 


outlawry or plea; for that it is ſaid, if one be acquitted, the 
acceffary is diſcharged, becauſe indicted as acceſſary to both, and 


1 2nd therefore ſhall not be put to anſwer till both be attaint. But 
lcreof he adds a dubitatur, becauſe, though C. be acceſſary to both, 
be might have been indicted as acceſſary to one, becauſe the 
Volt, felonies are in law ſeveral ; but if he be indicted as acceilary to 
| ſome both, he mult be proved ſo. 
Iment, ln treaſon all are principals; and therefore proceſs of outlawry Hal. Hit. 
hich 13 may go againſt him that receives, at the ſame time as againſt him P. C. 238. 
vided, that did the fact. | 
ce, ad, 
ainted, . | 
; nener D) What Forfeitures and Diſabilities an Outlawry 
| as ſubjects the Parties to: And herein, 
your 1, Where it is of the ſame Effect with a Sentence or Judgment, 
wil ſuch 
r other- þ a man be outlawed of treaſon or felony, though there be no 2 Hal. Hig. 


other judgment (a) but utlagatus e per judicium coronatorum, yet P. C. 309. 


it 13 of itſelf an attainder, and ſubjects the party to ſuch an award 8 


thereupon, to be made by the court where he is brought, as is lawry ap- 
lutable to the offence for which he is indicted and outlawed. _—_ * 

: | eriff's re- 
urn of the exigent, or by the coroner's return of a certicrari to them directed, to certify whether the party 
ver? outlawed or not, the party is as much attainted, and ſhall forfeit and Joſe as much, as if ſentence 
bad deen given againſt him upon verdi& or confeſſion. 2 Hawk. P. C. c. 48. § 22. ſed wide 2 Hal. 
Kit P, C. 205-6. That thoſe malefactors who wilfully fly from juftice, add a new crime to their 
mer offence, and therefore ought to have no benefit of the law. 3 Mod. 72. 


iments 
tute Ma! 
t becaule 
1C ſtatute 
ereoi thus 
is reſpec 


But, if ſuch outlawry appear to the court to be erroneous, 2 Hawk. 


me of tht "hereof any one as amicus curie may inform them, the party ſhall P. C. <-28. 
ers ger ave counſel aſſigned him to take advantage of the error. But, if * 
_ p te will neither bring a writ of error, nor plead in convenient time, 

bean , ad the outlawry be voidable only, and not void, the proper 

* Zecution ſhall be awarded againſt him, but no ſentence pro- 

n 


wunced ; becauſe the outlawry is a judgment, and no man ſhall 

e two judgments for one offence. | 
ww herein it is ſaid by Hale, that though the court ex officio is 2 Hal. Hitt. 
* the party a day to purchaſe a writ of error, and in the F. C. 408. 
dun ume to reſpite execution; yet that muſt be on his alleging 


liſtinction, 
aving PVF 


night bat 


ut! * : g 
_— | * in fact, or error in law upon the outlawry; for if the court 
_— rr 1 33 that it is merely a pretence, they may chooſe whether 
n will allow him a day to ſue forth a writ of error, but may 


on ; 
ud execution preſently. 
2 But, 
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2 Hauk. But, though an outlawry be an attainder, and equal to à c 
4 _ — viction or ſentence by verdict or confeſſion, yet it does not ſubje& 
Ai P, C. the party to any ſeverer puniſhment than the crime does for which 
$21. the outlawry was pronounced; and therefore, if it be in ſuch a 


2 Hal. Hit. crime for which clergy is allowable, the party outlawed ſhall be 


8 allowed his clergy in the ſame manner as he who is convicted by 


verdict or confeſſion. | 

2 Salk, 4944 One was outlawed upon an information for ſeducing a young 

Nine tie gentleman to marry a young woman of a lewd character, and 

Tippin. fined 5000/. It was moved in behalf of the defendant, that he 
could not be fined upon the outlawry ; becauſe in miſdemeanor; 
the outlawry does not enure as a conviction for the offence, as it 
does in caſes of treaſon and felony, but as a conviction for the con- 
tempt in not anſwering, which contempt is puniſhed by the for. 
feiture of his goods and chattels ; and if he might be fined now, 
he muſt be fined again upon the principal judgment. And the 
firſt was held to be irregular ; and that the outlawry in theſe caſe 
is not a conviction, as appears by Hleta, quamvis quis pro contumacid 


& fugd utlagetur, non propter hoc convictus eft de facto principals. 


2. Of the Forfeiture as to Lands, Goods, c., and herein of the 
Difference between Outlawries in Criminal and Civil Caſes, 
and of the King's and Party's Intereſt at whoſe ſuit the Out- 


lawry was had: And herein, 


1. Of the Difference between a Forfeiture in a Criminal and Gini 
Cafe. 


„H. 6. 20. Herein we muſt obſerve, that an outlawry of treafon or felony 
5 _ is a conviction and attainder of the offence wherewith the party's 
— = "* charged; and ſuch outlawry corrupts the blood, and cauſes an ab- 
Co. Lit. ſolute forfeiture of the party's eſtate both real and perſonal, ug. i 
_ ig Caſe of outlawry of treaſon, his lands are forfeited to the king © 
P. C. 205. whomſoever they are holden; and in caſe of outlawry of felony, 
to the lord by eſcheat of whom they are immediately holden. | 
Alſo, in civil caſes, the retiring from the inquiries of juſtice 
—.— held ſo eriminal in the eye of the law, that it is puniſhed with the 
Ca. 73. & loſs of the offender's goods and chattels, and the iſſues and profits 
vide the au- of his real eſtate : but by outlawries in civil cafes the king has 0 
thorities eſtate, but only a pernancy of the profits; nor can he manure at 
ſupra. 8 hn 
ſow the ground; and his intereſt continues no longer ; 
arty hath an eſtate, and determines with the party's death ; - 
— originally introduced to compel the defendant to come = 
ſooner and anſwer the plaintiff's demand, may more ea) 
ſuperſeded or reverſed, and thereby the king's pernancy 9 
profits diſcharged, than an outlawry in a capital cafe. ; 
Staunf. Pre. Alſo, if a perſon make default till the award of an _ 
. ss, either upon an appeal or indictment of a capital offence, 2. 


Plow. 541. 


3 feits his goods, unleſs he was pardoned before the ex1gen * 
as to f 


Gro. Elis awarded. And it is holden, that the law is the ſame, ul 
473. a deb 
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1 default upon an indictment of petit larceny, and that wherever 5 Co. 110, 
goods are ſo forfeited, they are not ſaved by an acquittal at the — 
trial; but by a reverſal of the award of the exigent they are ſaved, 464. 
whether ſuch reverſal be for an error either in fact or in law; as, 
for the impriſonment of the .defendant at the time when the 
exigent was awarded, or for a defect in the indictment, appeal, or 


procels. 


2. What Things are forfeited by the Outlawry. 


Outlawry in a capital caſe being, as hath been ſaid, an attainder For which 
and conviction, it is clear, that all lands of inheritance, as all RT 
other the real and perſonal eſtate whereof the party outlawed is 
ſciſed 6r poſſeſſed in his own right, are forfeited abſolutely. 

Alſo, the king hath by the common law ſuch a power to require Salk, 109. 
lis ſubjects to anſwer all demands of law and juſtice, that the (is 
non- appearance on proceſs in a civil action, is ſuch a contempt, outlaw die 
that the party guilty is put out of the law, forfeits his goods and before his 
chattels, his leaſes for years (a), and his truſt in ſuch leaſes, and a 
the profits of his lands of freehold. com erpe- 


nu, the court of Exchequer will let the widow in to plead this matter againſt a purchaſer, Watts ve 
Robinſon, Bunb. 220+ ] 


But outlawry in treſpaſs, or any civil action, works no cor- Bro. tit. 
ruption of blood; and therefore, if the huſband be outlawed in gut. _ 
y ſuch action, the wife ſhall notwithſtanding have dower, and Co. 3 
the iſue ſhall inherit; for it is a forfeiture of the ifſues and profits a. [(5) But 
of the lands (5). only during the life of the party outlawed, and fo " wk aj 
long as the outlawry remains unreverſed. Alſo it ſeems, that if jonging to 
the wife herſelf be outlawed or waived in any ſuch action, yet her the outlaw, 


. . I 1 i | 
dower is not forfeited. — 


wen io the profirs, by reaſon of the prejudice which would accrue thereby to the lord, who hath not 
Emmitted any oftence, and therefore ſhall not loſe his cuſtoms or ſervices. Rex v. Budd, Parker, 190. 
YXuard v. Everard, Owen, 37+] 


tis ſail to have been agreed by the whole court, that arrear- Hetl. 264. 
ages of rent reſerved upon an eſtate for life are not forfeited by 1 
outawry, becauſe they are real, and no (e) remedy for them but ©, my * 
by diltreſs ; otherwiſe, if upon a leaſe for years. Rents. 

Allo it is held, that there are other things of the party outlawed Cro. Elia. 
Wiich are forfeited to the king ; and that therefore an executor or — 
Wminiitrator cannot plead in excuſe of aſſets, that his teſtator or S 
nteſtate was outlawed, becauſe he might have debts (d) due upon 400 03. a. 
contract: ſo, goods taken for treſpaſs before the outlawry, for eee 4 
which he may have treſpaſs, and recover the value of the goods, Co. Ela. 


wich ſhall be aflets in his hands. _ 

| (4) That 
Edtorx may pay debts to the executor or adminiftrator of a perſon out'awed, and their re'e:ſe ſha l be a 
9: dcharge to them, though the exeautars ſhall be accountable to the king for chem. Hut. 54+ 


80, if the teſtator had mortgaged his land upon condition, that Hut. 33. 
nue mortgagee pay not at ſuch a day to him, his executors or his 


> [100/., that then it ſhall be lawful for him or his heirs to 
Vol. V. Q_ re- enter; 
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226 Outlawry. 
| re-enter; and after, but before the day, the teſtator is outlawed, 
and makes his executor, and dies; and at the day the 
pays the money to the executors ; this is aſſets, and not forfeited 
to the king. 
9 H. 6. . If tenant for term of years be outlawed, the term is forfeited 


* Abr. to the king, and he may ſeize it, and uſe it at his pleaſure. — 

2 Noll. Abr. So, if A. being poſſeſſed of a leaſe for years grant it over toR 

8 in truſt for himſelf, and afterwards is outlawed in a perſona 
action, this truſt ſhall be forfeited to the king. 8 
9 H. 6. 21. If tenant at (a) will ſows the land, and afterwards is outlayed, ng 
+ Roll. Abr. the king ſhall have the corn. | * 
(a) If a man leaſes at will, and the leſſee ſows the land, and the leſſor is outlawed, the king ſhall not have 3 
the corn, and can have only the rent, for he is entitled to no more than the leſſor himſelf. 5 Co. 116. * 
2 Roll. Abr. If the conuſee of a ſtatute- ſtaple takes the conuſor in execution 13 
3 „ upon the ſtatute, and afterwards is outlawed in a perſonal action; good: 
Fines, the debt ſhall be forfeited to the king, and the king may diſcharge Th 
the conuſor out of execution, a 
2 Roll. Abr. 80, if there are two conuſces of a ſtatute, and they take the there 
$08, body of the conuſor in execution, and one of the conuſees is out- which 
lawed in a perſonal action; it is ſaid to be a forfeiture of the debt c. Ca 
againſt both, | ble, 2 

22 AM. 33. If a man be outlawed in a perſonal action, the king ſhall preſent 
> Roll. Abr. to his churches, although he hath a freehold or inheritance in 80, 
708. S. C. 8 / the teſ 
2 Roll. Abr. So, if a perſon outlawed hath an advowſon, that happens w WW" de 
ir after become void (5) during the time the outlawry is in force, ſuch put in 
the out- avoidance is forfeited to the king, whether the outlawry were ina Debt 
— the capital caſe, an action of treſpaſs, or other perſonal action. i > 
|" 2 more goods, the property is immediately veſted in the king. Carch. 442. wich 
Beverley If pending a quare impedit brought by A., he is outlawed, and * 
1 judgment is given for him in the guare impedit, and thereupon tit king 
M | incumbent reſigns, and takes a new preſentation from the queen 10 has 
And. 148. by virtue of the outlawry, and accordingly he is inſtituted and i. 8 
— ducted, and afterwards A. reverſeth the outlawry, and brings . a 
Gouldf, 103. ſeire facias to have execution of the judgment; though the pre- . 15 
Owen, 3. ſentation was veſted in the queen, and executed before the out- bee Lean 
boy oof lawry reverſed, yet A. ſhall have execution of his judgment; fo I 
(H. 2). upon a recovery in a quare impedit, any incumbent that cometh in Wl = if 
pendente placito thall be removed, ; Fen 
Hob. *14. Things perſonal, ſettled by way of truſt on the offender, ure & eines 
Cro. Jac. much forfeited as if he had the legal intereſt, or were in poſſeſſon lie i out 
(c) And of them; as, if a bond be taken in another's name, in truſt for? But it 
ſhall be ex- perſon who is afterwards outlawed, this is forfeited in the ſp 
ecuted dy an (c) manner as if taken in his own name. ten, þ , 
information : he 
in the Exchequer- chamber, or in Chancery, Hal. Hiſt, P. C. 248. mon; 
Lane, $4+ So, the truſt of a term granted by a man for the uſe of himfelh Yau | 
— 6.48. his wife and children, Oc. is liable in like manner to be forte a 8 
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r fraudulently made with an intent to avoid a ſubſequent for- 2 Keb. 564. 
ſeiture: but it ſhall be forfeited ſo far only as is reſerved for the — 644. 
L-nefit of the party himſelf, if made bong fide, whether before or after 2 
marriage for good conſideration, without fraud, which is to be left Hard. 496. 
to a jury on the whole circumſtances of the caſe, and ſhall never be A 
preſumed by the court, where it is not expreſsly found. 2 Roll. 


Abr. 34. Roll. Abr. 343. March, 45. 88. Sid. 260. Keb. 909. 


do, where upon an indictment of recuſancy, the party, intend- 3 Co. 82. 
ing to go beyond fea, made a deed of gift of all his goods and . — 
chattels upon ſome feigned conſideration, and then he went out died in 


of the realm, and was afterwards outlawed on the ſame indict- Twine's 


not hae ment; it was adjudged, that the deed of gift was void to defeat i, 
b. 116 . is by the ſt be Jer, 
the queen of the forfeiture of the goods, and this by the ſtatute 295. 4. 
8 of 13 Elia. c. 5. and that the queen was entitled to his leaſes and 
oy ng goods by the forfeiture. ; 
i The forfeiture, as hath been ſaid, muſt be of goods which the 11 H.6. 17. 
50 party has in his (a) own right, and not the right of another; and LEY 
ke the thercfore an executor or adminiſtrator outlawed forfeit nothing 555. $51, 
1 wach they have in right of their teſtator or inteſtate. 2 Roll. 
18 Out- Abr. 806. 
1e debt cn. Car, 566, (a) So, a term limited to executors, and not veſted in the party himſelf, is not forfeit- 


izle, 2 Leon. 5, 6. And. 19. Moor, 100. Dyer, 399. 


do, if an executor recovers in account againſt the receiver of 20 H. 6. 8. b. 
tie teſtator, and afterwards is outlawed, yet he ſhall not forfeit _— 

1 ws debt; for it continues the debt of the teſtator, and is only 
e loch put in certainty by the judgment. i f 
ere u: . Debts and duties upon ſimple contract are forfeited to the king 4 Co. 95. 
the outlaw ry of the party, though the debtor might have waged Slald s caſe, 
us law on ſuch contract on an action brought by the creditor z of 
Wch privilege he is deprived by the outlawry. | 

|: hath been adjudged, that the cattle of a ſtranger (5) /evant Britton 
ns ouchant on lands extended on an outlawry, may be taken for 2 R 
te king upon a /evari facias as the iſſues and profits of the lands; — 
r that otherwiſe there might be no iſſues at all, or the perſon 408. S. C. 


awed may take in other men's cattle to agiſt, and ſo defeat — n 


be outlawry. * Skin. 617. 
. 5 Mod. 112. S. C. Comb. Rep. 51. S. C. (65) That it is neceſſary to aver that the cattle 


* ant and ccucbant. Carth. 4421. 


do, if the perſon outlawed ſhould after the inquiſition make a Carth. 442. 
Pument of his lands, the cattle of the feoffee may be taken for #7 — ic 

iſſues of thoſe lands, for the land is (c) debtor to the king. 2 | 
"15 outlawee, and dies, gu. Whether the iſſues can be extended on the reverſioner? Carth, 442 · 


but if the owner of the ſoil is outlawed, the cattle of a com- Carth. 442. 
der cannot be taken as iſſues : however, if they ſhould be 

teu, he muſt plead his title in the Exchequer, unleſs his right of 

anon 15 found by inquiſition on the outlawry. 


f himſcll, M. bon a ſeizure of goods of an outlaw in a civil ſuit, the land- Graves v. 
forfeit . entitled, under the ſtatute 8 Ann. c. 14., to be ſatisfied . 


ears rent out of the money in the ſheriff's hands, ] * 
Q 2 3. To 
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Co. Lit. 
13, 14 


() But, if 
the defend- . me l 
ant had ap- or felony committed; for the indictment contains the year and 
peared, and 
the plaintiff 
had declared 


upon. his 


writ, and 
the defend- 


ant had been the time of the outlawry pronounced; inaſmuch as the writ of | 


convicted 


and attaĩ ted 


by verdict 
or confeſſion; or, if the appeal had been by bill, and thereupon the party had been outlawed, though, 
before appearance, the eſcheat had related to the time of the fact committed to avoid meſne incumb. 
rances; for in the declaration in the one caſe, and in the bill in the other, the year and day of the 


felony is ſet forth, 


Co. Lit. 
288. b. 
41 Aſl. 


Staupf. 


13. 


P.C. 184. 
41 Aſſ. 13. 
4 E. 3. 17» 


5 Co. 111. a. 


Co. Lit. 197. 


Reg. 281. 


Dyer, 22 


3 * 


To 317» A. 


Dyer, 317 2. 
2 Hal. Hiſt. 
P. C. 206. 


Outlawry, 
3. To what Time the Forfeiture ſhall relate. 


If a man be outlawed upon an indictment of felony and tren 
ſon, and pending the proceſs he alien the land, yet the king o 
lord ſhall have the land which he held at the time of the treaſon 


day when it was done, unto which the attainder by outlayy 
relates. But, if a man ſue an appeal by writ of felony or mu. 
der, and pending it the party alien, and then is outlawed before 
appearance, the lord's eſcheat is loſt, becauſe it relates only to 


appeal is general, and contains no (a) certain time of the offence 
committed. 


Hal. Hiſt. P. Co 291-2, 


As to goods and chattels, the very iſſuing of the writ of ex 
gent in caſe of treaſon or felony gives to the king, or the lord of 
franchiſe to whom that liberty 1s granted, the forfeiture of all the 
goods of the party ſo put in exigent, from the time of the zefe d 
the writ of exigent. 

And as the award of the exigent gives the forfeiture, fo, if that 
be well awarded, the forfeiture ſhall continue, though the outs 
lawry be reverſed for error in law or in fact, ſubſequent to thx 
award of the exigent; for the king's title being by the exigent, 
and that being of record, muſt be awarded by matter of as high 
nature; therefore it is neceflary for a party outlawed in treaſon to 
bring his writ of error ſpecially, tam in adjudicatione brevis de cg 
facias quam in promulgatione utlagariæ. Alſo, a writ of error les 
to reverſe the very award of the exigent; and though no ent 
ſubſequent to the award of the exigent will avoid it, yet, if ther 
be error in the exigent, or in the appeal or indictment upon vic 
it iſſues, both outlawry and exigent ſhall be reverſed. | 

And as the award of the exigent gives the forfeiture of tit 
goods, ſo the outlawry gives the forfeiture or loſs of the lands0 
the party outlawed ; but the bare judgment of outlawry by ts 
coroners, without the return thereof of record, is no attainder, 0 
gives any eſcheat, but it mult be returned by the ſheriff with th 
writ of exigi facias, and the return indorſed. 

And therefore, if there be a quinto exactus, and thereupon uf 
gatus eft per judicium coronatorum, but no return thereof be made 
there lies a writ of certiorari to the coroners, or to the ſheriff ant 
coroners, to certify the outlawry into the King's Bench: but th 
is only either to ground a charter of pardon on it, or to mw 
the ſheriff where he returned only a guarto exact. And s | 
the effect it has otherwiſe, my Lord Chief Juſtice Hale thinks 
follows : | 2 

1//, That it doth not diſable the party to bring an 20% 
cauſe in relation to party and party it ſtands as nothung 

returned by the ſheriff. if 
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Outlawry. 


2d, That, conſequently, barely upon ſuch a return of an out- 2 Hat. Hiſt. 
awry upon a certiorari, without the writ of exigent indorſed and F C. 206. 
tren returned together with the certiorari, it ſeems no eſcheat lies for 
g N the lord. But this he makes a guære. | 
calon zah, But, if the writ of certiorari be directed to the ſheriff and 2 Hal. Hit. 
T 2nd coroners, and the writ of exigent be extant in court, and they P-C-206-7- 
hun teturn this outlawry; poſſibly, this may be a ſufficient warrant to 
mu. enter it of record, as a return upon the exigent for the king's ad- 
before yantage, and to iſſue upon it a capias utlagatum ta have the for- 
nly to feiture of his goods. . 
vrit o a But unleſs the writ is ſome way returned or extant, it 2 Hal. Hiſt, 
ftence zes the king na title to land or goods; for the writ of exigi facias P. C. 297» 
13 the warrant of the outlawry, and that which gives the coroners 
p though their authority in ſuch a caſe to give judgment of outlawry : and 
17 00 it is not like the caſe where there was once a writ and return of 
outlawry, and the record fince loſt ; for that, upon circumſtances, 
. a jury, upon the general iſſue, may find a record, though not 
of ei. ſewn in evidence; but, here, the writ was never in truth in- 
ord of dorſed or returned, 
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f all the 
> tele i 


3, if that 


the oute 


$thly, But if the writ of certiorari were directed to the coroners 2 Hal. Hin. 


done, though it may be a ground to cauſe the ſheriff to mend his F. C. 207. 
turn, and make it according to the truth; yet the certificate of 
tie coroners will not make a record to entitle the king or lord to 


ay thing without the writ of exigent extant, and the return upon 


t to tie: mended by the ſheriff; for without the exigi factas, and the re- 
exigent turn of the outlawry upon it, there is neither diſability, for- 
as high a ture, nor eſcheat; and therefore, a certiorars ſhall not be ſo 
reaſon auch äs granted to the coroners to remove an outlawry after the 
js de * party's death. | 
error ues 4. was outlawed, and afterwards made a leaſe of his lands, and Hard. 101. 
ne u zicrwards theſe lands amongſt others were found by inquiſition z Attorney 
„ina nd this leaſe was pleaded in b bind the king, being before Sie Raon 
we this lea 3 pleaded in bar, to bind the king, being before Sit Ralph 
on de inquiſition : the court held, that a leaſe or other eſtate, made Freeman. 
"y by the party after outlawry, and before an inquiſition taken, will 
Ire 7 pierent the king's title, if it be made bond fide and upon good con- 
e 65 90 IKeration ; but if it be in truſt for the party only, it will not be a 
; Pa p kt; but that no conveyance whatſoever made after the inquiſition 
1 ht ul take away or diſcharge the king's title. 
| w. 4. was outlawed at the ſuit of B., and his lands extended; af- Hard. 176. 
rds C. claiming title to them brought his ejectment, and i mend 
44 made Faded to the inquiſition; and upon a bill in the Exchequer, an (a) any one 
def u 13 was prayed for the king to ſtay the proceedings at law, — has an 
\: bo 0. euied: for though a perſon outlawed cannot after an extent —— pra , 
1 1 the king's title by any alienation whatſoever ; yet ſuch grant the 
And 1 OM: "PE hy no (a) privilege to the poſlethon of a diſſeiſor, but _— 
„ thinks ® uleiſee may enter and bring his ejectment; for by the * 


2 the king had no intereſt in the land itſelf, but only a es the out- 
we to recover the profits. ö lowey, 
—4 0 ö ; Hard. 422. 
be, 5 ye money to B. on a judgment, and to C. on a bond; A. is outlawed at the ſuit of the ob- 
i lands ſeiſed on the outlawry ; and the queſtion was, Whether the conuſee of a jolt 
2 co 


— — 4 
< Fo 2 os — — - « 
—_—— — . 55 
» $4 „„ 4 So. ds tat Sore edibeg> * Ls 


- "he * - — — — — ar 


- — - 
__ * 


— — 


- * 


- — 
« — 4 
„ ee 
N 
- 


-2e 


4 +: Fs 
* 22 


> 
LS Ac 


t if al . _ — A 44 TT p — 2 , 4 
Z - * . — * PF". +, P % n * 5 2 2 
—-- i . r a E "Ai * 4 4X 445 be ads, SS PS * 7 
FE * r IE, SITTING . * = . PIE OI 


230 Dutlawry. 
could ext it w 2 ' 
mould — e Ae — 5 hes 3 een Was an 
2 Salk. 495. pl. 2. Attorney-General v. Baden. FE VA ; 1 enſe 
To | the 
Raym. 179, It was found by ſpecial verdict in ejectment, that A., being out. t be 
_ lawed in a perſonal action, levied a fine, and the king ſeiſed the the | 
l 74. 76. lands in the hands of the conuſee; and it was reſolved, that if the ou 
Th Windtor v. ſeiſure was before the fine levied, the king may well retain againk FR 
by Seqwell. © the conuſee; but, if the fine was levied before the ſeiſure, the we 
14 5 conuſee may well take. Ie WE ane 
|: Salk. 395. From theſe caſes the law ſeems to be now ſettled, as laid down ST 
115 98 in Salt. viz. That by a bare outlawry the party immediately for- Exche 
1 that ifa feits his perſonal goods, and they are veſted in the king, but thi len 
10 rf-n out- he does not forfeit the profits of his lands, nor chattels real, til Th 
(4 __— inquiſition taken; and that therefore an alienation after outlawry, * 
WS lands before and before inquiſition, is good to bar the king of the pernancy; 3 
Fe! any inquifi- but if he makes a feoffment after inquiſition, the ſeoffee has the b. * 
I} = "ral eſtate, and the king ſhall have the profits. Fe BYE 
| 1 which he may lawfully do, yet the alience muſt plead off the extent in the Exchequer, by ſhewing big mitte 
133 title precedent. | | TE 5 ance ( 
H. Parker, go. [As to the preference upon outlawries, the following differences 5 
1 BOY were ſtated by Parker, C. B., as ſettled in Eaſter term, 11 V.] E 
„ 1699. Firſt, Where there are two outlawries at different time, they be 
— 1 the firſt inquiſition ſhall prevail: this was Bradnell's caſe, Mit. be, an 
FM 36 Car. 2. Secondly, Where there are two outlawries on one A 
130 day, the fir{t inquiſition ſhall be preferred: this was Pain and The 
1 Dew's caſe, Eaſt. 21 Car. 2. Thirdly, Where there are two i- procel; 
LM quiſitions on one day, the firlt outlawry fhall be preferred. And, nd inte 
0 fourthly, Where there are two outlawries on one day, and both the kin 
„ inquiſitions on one day, there, the firſt leaſe ſhall be preferred.) 
1 | If a 
1 4 4. Of the King's and Party's Intereſt at whoſe Suit the Outlawry wa * 
' b had, in the Eſtate and Effefts of the Party outlawed, and tees * 
| | Remedies for the ſame, | | . 
1 9 Hard. 422: When the outlawry is returned on the exigi facias by the ſherif, ejudic 
1 7 and recorded in court, execution may be taken out againſt the 8 for t. 
Fo party outlawed, either general, to arreſt the body, or ſpecial, to te cafe, 
4.288 arreſt the body and extend the goods and lands, as alſo debts _ . 
1 cheſes in action belonging to the party outlawed; and when luck . 
ö inquiſition is returned by the ſheriff, a tranſcript of the outlawry Ms prejua 
F and inquifition is tranſmitted into the Exchequer : and thereupol H 
| 80, if 


on the in 


wry Wa, 
and ther 
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king, ſince the outlaw, being out of the king's protection, cannot (a) That the 


enjoy any thing, and the profits of the land are to be ſeiſed into — 1 


the king's hands; but the lands themſelves are not forfeited, unleſs pany at 

it be in capital caſes: in other caſes, the profits are ſeiſed whillt 2 2 
the party continues outlawed; and therefore the tranſcript of this „ dken 
record is ſent into the Exchequer, that the court of ordinary re- out; but 


renue may have it in charge. But the court of Exchequer (a) this, per 


uſually grants a ciſtadiam to ſuch perſon as ſued out the out- — 
awry. de gratid, 


1nd not de jure, Yelv. 19. [1 P. Wms. 690. S. C. cited in argument. 2 P. Wms. 269. S. P. And 
de court will not ſubject the property to the debt of the party, unleſs he obtain a grant of it under the 
Exchequer ſeal, and make the Attorney-General a party. Balch v. Waſtall, 1 P. Wms. 445. Rex 
y. Fowier, Bunb. 38. v. Broomley, 2 P. Wms. 269. ] 


The king by his prerogative is to have bona felonum & fugiti- 46 E. 3. 16. 
wm; and (6) though the lord of a manor or other private per- 60 9 
an may claim them, yet that, cannot be by preſcription, but muſt laury in 
v by way of grant; for every preſcription muſt be immemorial ; Northum. 


nd the goods of felons and fugitives cannot be forfeited without Þ*1and for | 


" : a debt in 

matter of record, which preſuppoſes the memory of that continu- Durham, 

ance (c). ; whether the 
. king, or 


wihop of Durham, he having a grant of bona fugit. in Durham, ſhould have the goods, vide Lane, go, 
! 2 Rotl Abc, 208, [(c) Although they may not be claimed immediately by preſcription, yet may 
e be had 0b\iquely, or by a mean by preſcription ; for a county palatine may be claimed by preſcrip+ 
ba, and by realon thereof to have bona et catalla preditorum, felonum, &c, Co. Lit. 114+ b. 

82 county palatine by preſcription. 4 Init. 216. 


There is a difference ſaid to be between an autlawry on meſne co. Lit. 
procels and after judgment; that, as to the firſt, the party hath ws b. 
19 interelt, but that the whole benefit of the forfeiture accrues to . . 
the king. N in 2 Lev. 50. 
it is held, that there is no difference between outlawries before and after judgment. 


If a capias ad ſatisfaciendum ifſues upon a judgment in an action Cro. Jae. 


df debt, and the ſheriff returns non e inventus, and after, a capias 3 
Wagaturm iflues, upon which the party is taken and impriſoned, Sir George 


ad he is let to go at large 3 the party that recovered may have an Reynolds, 


Mon of debt for this e cape againſt. the ſheriff, becauſe of the Une | 


Fejudice to him (d), he being in execution as well for his benefit ir appears to 
tor the king's, Rave bens am 
d action upon 
caſe, - Throgmorton v. Church, 1 P. Wms. 693. 8. P. Leighton v. Walwin, 1 Roll. Abr. 8 10. 
Cr. Elie. 706. S. C. by the name of Leighton v. Garnous, 5 Co. 88. S. C. Moor, 566. 8. C. 
Ib. 20. S. C. cited. 5 Mod. 201. S. C. cited.] (4) Although the capias utlagatum iſſue after the 
Lr, 10 that the detendant could not be in execution without prayer, yet cale lies; for the plaiatiff 
* prejuaiced by the elcape; for he ought not to be diſcharged, till he found ſuretics to ſatisfy the 
Nauk by the ſtat, 5 E. 3. c. 13. 5 Co. 89. 


0, if a capiar utlagatum iſſues upon an outlawry upon meſne Cre. Elis. 

Pcels, and the defendant is taken and ſuffered to eſcape, an 2 Bon- 

din upon the caſe lies; becauſe the plaintiff is thereby delayed Stokeley, 
debt, adjudged. 


18, 8 1 Moor, 647. 
TH F. adjudged, {Cooke v. Champneſs, Fitzgs 265. S. P. Stanton v. James, 1 Lutw. 110. 


H within the year 2 capias ad ſatisfaciendum iſſues on a judg- Wolf Ve 
and the defendant is thereupon outlawed, and two 1 
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TEASE, 
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— + 7 — 


. 2 
©»; 
* 


Dutlawrp. 


W 
an 
T 
S. C. ad- f 
— ſeire facias lay after the capias utlagatum, which, being ſued at the ou 
S. C. ad. Charge of the plaintiff, imported an election of the body, an 
year and where after. 2 Sid. 380. S. P. adjourned. be 
Yelv. 19. If A. hath judgment in debt againſt B. for 5o l, and thereupon 7y 
| +=1 nga he takes ont a ſpecial capias utlagatum againſt him, and J. & po- 1 
Judged, by miſes, that, in conſideration of his ſtaying any further proceeding 7 
three Judges on that writ, he the ſaid J. S. will ſatisfy him the debt, unleſs J. 5 
l do it before ſuch a day; an ofumpftt lies on this promiſe; for the 15 
plaintiff is at the charge of ſuing out the writ, and hath the car- 
riage of it; and the party ſhall be in execution at his ſuit, and que 
the king is to ſatisfy him out of the goods of the party outlawed; SE 
although it was objected, that the conſideration was againſt law, 'S 
being in delay of juſtice, and that the whole benefit accrued to 
: the king. 
2 Vent. 89, But it hath been adjudged, that an action on the caſe will not 
90. Dawſon lie againſt the ſheriff for negleCting to extend or ſeize the goods : 4 
v. the She- 2 8 , by h 
riffs of Loa. and lands of a perſon outlawed upon a capias utlagatum, becauſe i 5 
don. is the king's loſs; and though it was urged, the ſheriff's extend- wp 
| ing and ſeizing would be a means to enforce the defendant to ap- 0d 
pear to the plaintiff's action; this, the court faid, was ſo remote, be (ue 
as not to be conſidered as a ground to ſupport an action: but, it © Je 
it had been ſhewn, that the ſheriff might have taken his body, and T 
had neglected to do it, there might have been more reaſon to ſup- in ba 
port che action. LEE Rs in ab 
Hard. 106. When after the extent the lands are leaſed out, or a cada. the g 
— granted to him at whoſe ſuit the outlawry was had, the leſſee ſhall wher 
4 account only according to the extended value; and if they happen and t 
to be extended too low, the party hath no remedy but by taking feited 
out 2 melius inquirend., and thereby haying them extended at 4 UP 
greater value. | ages are 
ard. 6,% If, by the inquiſition, the lands of the perſon outlawed are found 
Oroſſe's in the particular occupation of ſuch and ſuch perſons, but the Bu 
caſe; did value of ever icul l i; found, but by the lump tha cauſe 
Hard. 58. y particular parcel is not found, but by the ſump 
where it is in toto the lands are of ſuch a value; this is a good finding. uncer 
ſaid, that | | the de 
ſorh inquiſition ought to be as cer ain as an indictment or declaration. lawr 
Hard. 191. Tt was found by inquiſition upon an outlawry, that the part] * 
3 „ outlawed was ſeiſed in fee de /ex clauſes prati & paſture; and i _ wy d 
" objected, that the inquiſition was void for uncertainty : Pe n 1 0 
Chief Baron, an inquiſition found de uno meſſuagis ſroe ten m if & 
[= Salk. has been held good; becauſe it is not an office of entithng but 0 : . 1 
40% Bund. inſtruction or information, which does not require ſuch py ® th 
(95-4 certainty as an office of entitling does: ſo, in an inquiſition N re fu 
an extent upon a ſtatute or judgment, or in dower, ſuch cert: Vj the p1 


h 
ſuffice, elſe all ſuch inquiſitions were liable to be quaſhed, * 


n i 
exe. 
5 the 

nor 


t the 


un the 


upon 
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wed; 
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Outlawryp, 


would annul all ſuch proceedings; which would be miſchievaus z 
and ſuch inquiſitions have not yſed to be quaſhed for want of fuch 
reciſe certainty. | 
A bill was exhibited by the Attorney-General againſt a perſon 
outlawed, to diſcover his real and perſonal eſtate, and what ſecret 
and fraudulent gifts and conveyances he had made, becauſe by the 
eutlawry his goods and the profits of his land were forfeited ; to 
which the deiendant demurred ; quia nemo tenetur prodere ſeipſum, 
and to diſcover his eſtate upon a as + but the court held, 
that he ought to anſwer the bill; becauſe the king is entitled to 
his eſtate by courſe of law, and the outlawry is in the nature of a 
giſt to the king, or a judgment for him; and a common perſon 
may have a bill of diſcovery in the like caſe to entitle him to take 
out execution. 
Alſo, in caſe of outlawry, it is ſaid to be the courſe of the Exche- 
quer to prefer an information in nature of trover and converſion 
againſt him who hath the goods of a perſon outlawed. 


3. Of the Party's Diſability to bring any Action. 


A perſon outlawed cannot regularly maintain any aCtion, for 
by his contumacy he is out of the king's protection, and ſhall have 
no privilege or (a) benefit from that law of which he is a violator, 
and to which he refuſes to be ameſnable. 
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Hard. 22. 
The Protec- 
tor v. Lord 


Lumley. 


Mod. 90. 


Lit. & 197. 
Co. Lit. 
128. 

(a) But a 
perſon out- 
lawed may 


de (ued, being to his prejudice. Noy, 1. Sid. 60, Utlagatus legem terræ amittit. Glanvil, libs 2. 
& 3» Reſpondra a touts, mes nul reſpondra a luy. Cro. Jac. 426. cited from Britton and Bracton. 


This diſability may be taken advantage of by pleading the ſame 
in bar or abatement, with this diverſity, that it may be pleaded 
in abatement in all caſes, but it cannot be pleaded in bar, unleſs 
the ground or 5) cauſe of the action be forfeited ; as, in felony, 
where it may be pleaded in bar to all actions concerning lands 


and tenements, as well as goods and chattels, becauſe all are for- 
cited by the felony. ; 


28 E. 3. 92. 
22 Aſſ. pl. 
«7: 63. 

5 Co. 109. 
Co. 12 2 
2 Ld. Raym. 
1056. 

(5) If the 
demandant 
in a ceſſa vit 


de outlawed in a perſonal action, this outlawry may be pleaded in bar of the action, becauſe the arrear- 


ages are due to the King. 2 Init, 298. 


But, though it cannot be pleaded in bar, unleſs the ground or 
cauſe of action be forfeited, nor in actions where the damages are 
uncertain ; yet, it is now held, that in actions on the caſe, where 
the debt to avoid the law-wager is turned into damages, there, out- 
lawry may be pleaded in bar; for it was veſted in the king by the 
forfeiture, as a debt certain due to the outlaw; and the turning it 
into damages, whereby it becomes uncertain, ſhall not deveſt the 
king of what he was once lawfully poſſeſſed. 

It hath alſo been held, that outlawry may be pleaded in bar 
atter it is pleaded in abatement (c); becauſe the thing is forfeited, 
and the plaintiff has no right to recover. 


Dyer, 227. 
in margin. 
3 Leon. 197. 
Owen, 22. 
Cro. Eliz. 
203. 

2 Vent. 282. 
3 Lev. 29» 


on. 2 
utw. 1 . 


(c) It is 
ted in 


_ s having been ſo ſaid in 11 H. 7. pl. 27, But no ſuch dictum is to be met with in the place re- 


1 de Plaintiff after imparlance.] 


to. The deciſion in Jon. 239. was, that the defendant may plead outlawry in bar to a ſcire facias 
The 
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And. 36. 
Co. Lit. 
128. 

Dyer, 317. 
a. pl. 6. 

2 Roll. Abr. 
805. 


Co. Lit. 


128. A. 
Doct. Pl. 


390. 


2 Mod. 267. 
& wide 

11 Co. 65. 
Hob. 327. 


Preced. 
Chan. 13. 
Attorney- 
General of 
the Duchy, 
at the rela- 
tion of Mr. 
Vermuden 
v. Sir John 
Heath & al. 
in the 
Duchy- 
chamber 
coram Ch. B. 
Atkins and 
Juſt. Ven- 
tris; & wide 
2 Bulſt. 134. 
which ſeems 
cont, & vide 
And. 30. 
The relator 


in this caſe 


ſeems to 
have fut- 
rained the 
character of 


Outlawrp. 


The diſability cannot be taken advantage of until the exigent be 
returned; for the inquiring after the party in the county is, in or. 
der that he may appear; and therefore, if he does appear at the 
return of the exigent, the law is ſatisfied, and the outlawry mult 
not be recorded againſt him. 


Alſo, this diſability is only pleadable when the plaintiff ſues in 
his own right; for, if he ſues e anter droit, as, executor, admi. 
niſtrator, or, as, mayor with his commonalty, outlawry ſhall not 
diſable him, becauſe the perſon whom hie repreſents has the pri 
vilege of the law, and outlawry being no objection to his repre- 
ſentation, it is no objection but he ſliould be anſwered. 

But it hath been held, that to an information againſt a juſtice 
of peace, for refuſing to grant his warrant to ſuppreſs a conren- 
ticle, outlawry in the informer is a good plea, though objeQed 
that he ſues in right of the king; for as to a moiety he recovers 
to his own uſe, which he cannot do by reaſon of this diſability. 

Again, a relator in his information ſet forth, that he and the 
defendants were part-owners of ſeveral coal-mines in Derbyſbir:; 
that the king had a duty of lot and cope out of all the lead- mines 
there; that by the cuſtom, if one owner were at the expence of 
improving and working a mine, all the owners ought to contribute 
and bear their part of the charge; that the relator had been at 
great charges in making ſoughs and other things for working and 
improving the mines, without which they could not be wrought, 
and ſo the king would loſe his duty; and that the defendant would 
not contribute nor pay any part of the charge; therefore to make 
him account with the relator, and pay his part of the charge, was 
(amongſt other things) the ſcope of the information. To this 
the defendant pleaded an outlawry in the relator ; and after much 
debate the plea was held good; for though the Attorney General be 
plaintiff, yet the relator is to have the whole benefit or loſs ofthe ſuit 
and is himſelf party to it; for it would abate by his death, &c, 
and the king's name is only made uſe of by the form of the court, 
and he is not directly concerned at all, and very little by conſe- 
quence, and the ſuit is not for the king's duty, but the relators 


intereſt. 


plaintiff, as well as relator ; far outlawry cannot be alleged in diſability of a mere relator. Mitt. Eq. 


pl. 186.1] 
Sid. 49s 


Co. Lit.123. 
Raym. 46. 


See vol. 1. 


P · 3 notes, 


If there be two tenants in common of a rectory for years, nd 
one of them be outlawed, yet the other, on ſetting forth this mat 
ter, may have an action of debt for a moiety. 

If the party outlawed bring a writ of error to reverſe the out- 
lawry, the outlawry in that ſuit, or any ſtranger's, ſhall not di- 
able him; for if he were outlawed at ſeveral men's ſuits, and ont 
ſhould be a bar to another, he could never reverſe any of . 
and if it be for error in the ſame outlawry, the outlawry itſelf 18 
no objection, for that would be exceptio ejuſdem rei cupus Perus 
diſſlutio: nor is another outlawry pleadable in bar to ſuch unt o 
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error, for then two erroneous outlawrics would be irres 15 
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Dutlawry, 


which would amount to exceptio ejuſdem, rei, & e. So, if there be 
an attaint brought on a verdict, outlawry grounded on that verdict 
{hall not be pleadable in bar, for the above reaſons, 

As this is a dilatory plea, when it is pleaded in another court 
than where the outlawry ifſued, the defendant muſt bring it in 
immediately; for this being in delay, if the court ſhould give time, 
and it ſhould not be brought in, delay of juſtice would be from 
the court; and ſince there is a way of having it — by 
producing it under the great ſeal, no time ſhall be given to bring 
it (a) ſub pede /igilli, But otherwiſe, when it is in the. ſame court, 
for then the record is already in court. 

otherwiſe the plaintiff may refuſe ir, but be ſhall not afterwards demur for that cauſe, 


In pleading outlawry in diſability in another court, the ancient 
way was to have the record of the outlawry itſelf /b pede figilli by 
artiorari and mittimus: but this being very expenſive, it is now 
held to be ſufficient to plead the capias utlagatum under the ſeal of 
the court from whence it iſſues; for as the iſſuing of the execu- 
tion could not be without the judgment, the execution is a proof 
to the court that there is ſuch a judgment; which again is a proof 
by matter of record of the defendant's plea of a matter of record, 
whereby it appears to the court not to be merely dilatory ; and 
therefore on thewing ſuch execution, if the plaintiff will plead a 
tel record, the court will give the defendant a day to bring it in. 

Qutlawry in a county palatine cannot be pleaded in any of the 
courts at 1/etmin/ter, for the party is only ouſted of his law with- 
in that juriſdiction 3 and it ſhall not extend to diſable a man in 
mother county where they have no power; for the county pala- 
tine being a royal juriſdiction within bounds, the loſing of the 
privileges of the law within that juriſdiction can be no diſadvan- 
age to him in another county; and if he does not live within the 
rlatine juriſdiction, he is not obliged to attend there. But it 
tems, that outiawry in the county palatine of Lancaſter may be 
peaded in the courts of Weſiminſter ; becauſe that county was 
rected by act of parliament in Ed. I1I.'s time; but Durham and 
(later are by preſcription. 

If oulawry be pleaded either in bar or abatement, and the plain- 
reply nu tel record, and the defendant have a day given him to 
"nz in the record, and in the interim the plaintiff remove the 
cord by writ of error, and reverſe it; though the defendant fail 
u v:inging in the record, yet this ſhall not be fatal and peremp- 


wry on him: for, in the firſt caſe, he ſhall have liberty to plead 2 


anew bar; and in the ſecond, the judgment ſhall only be a re- 


[nceas euſler; becauſe his plea was a true plea at the time of 3 


Fleading it, and the plaintiff was actually diſabled from ſuing, not 
wing then his /iberam legem. 

0, that outlawry does not abate the writ, but is only a tempo- 
"ay impediment that diſables a plaintiff from proceeding ; for, 
Hon obtaining a charter of pardon, or reverſing the outlawry, he 
8 oo to his law, and ſhall oblige the defendant to plead to 
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10 Aff. 10, 
Do. Pl. 


396. 


6 Co. 53. 


5 Co. 8 


8 Co. 142. 
(a) That 


outlawry 
muſt be 


pleaded ſub 


Pede ſigilli, 
Salk. 21 7. 


Co. Lit. 128. 
Doct. Pl. 


392.394 


— 


Fitz. Coron. 


233. à. 


12 E. 4. 16. 


Doct. Pl. 
396. Co. 


Lt. 128. 
2 Roll. Rep. 


38. Cro. 
Car. 566, 


Doct. Pl. 


397+ 
5 Co. 90. 


Moor, 73. 
Dyer, 228, 


8 Co. 142. 
Brownl. 83. 


Co. Lit. 12 8. 


Doct. Pl. 
397. 
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Cro. Jae. Audita querela to avoid a ſtatute upon the ſtatute of uſury; t 
which the defendant picaded outlawry in the plaintiff at the ſut 
fith v. Hugh Of J. S.; on demurrer it was inſiſted, that outlawry could not he 
Maddleton. pleaded in this caſe, the ſuit being only by way of diſcharge, and 
not to recover any thing : but it was heid, that a perſon outlawed 
is not receivable to ſue in any court, unleſs it be to reverſe his 
own outlawry ; and the Chief Juſtice ſaid, that where the aQion 
is ad lucrandum, there ought to be ability in the perſon, and that 
it is all one to gain by way of diſcharge, as by way of perqui. 
ſition, 
ro. Jac- But, where error was brought by fix to reverſe a judgment in 
- Bac ejectment, and the defendant in error pleaded outlawry in one of 
adjudged by the plaintiffs; the plea was held ill on demurrer ; becauſe this 
three Judges was only a commiſſion which went in (a) diſcharge, and in which 
hy —_ all the plaintiffs were obliged to join: it was alſo ſaid in this cafe, 
(e) But it that it would be very miſchievous upon an outlawry in caſe of 
was agreed, (F) error, attaint, or aud;ta guerela, which are only by way of dit 
thatiftwo charge, if this ſhould be any bar. | 
plaintiffs in , J 
debt be barred, and bring error, the outlawry againſt one is a good bar againſt the other, becauſe they 
are to recover. Cro. Jac, 616. (4) But for this, wide Cro. Eliz. 648, 6 Co, 25. Cro, Jac, 117. 


Sid. 43. A perſon is outlawed in debt, and taken upon a capias and 
— committed to the #/zez; the keeper of the Fleet lets him eſcape 
A voluntarily; and afterwards the executor of the plaintiff in debt 
takes him in execution again upon a new writ z and upon this 
ſecond taking he brings an audita querela : to this, outlawry in the 
plaintiff in the ait qucrela was pleaded z upon which plea he 
demurred: and it was reſolved, that outlawry was a good plea in 
this caſe in diſability of the plaintiff; becauſe that this writ is not 
directly to reverſe the outlawry (as a writ of error is), but 1s 
founded upon a wrong, viz. upon the eſcape, and not upon the 
record only, | 
Salk. 178, In debt upon a judgment brought in Trinity term, the defend- 
* „ ant imparled till Michaelmas term, and then pleaded in bar, that 
Green, the plaintiff die lunæ prox. poſt teſt. Sanct. Martini was outlawed ; 
5 Mod. 11. to which the plaintiff demurred. It was urged, that the outlaw) 
* was meſne between the action brought and the plea pleaded, and 
that all matters in diſcharge of the action, which happen after the 
action brought, ought to be pleaded pit darrein continuance. But 
the court compared this to the common caſe of a judgment con- 
feſſed by an executor after an action brought, which is ne? 
pleaded priis darrein continuance, but as this caſe is; and n 
theſe caſes, the time of the outlawry, and the time of the judg- 
ment, and when it was, appear in themſelves. 


3 ler. 29. In pleading outlawry, it hath been adjudged, that the defend- 


ant muſt conclude his plea with a prout patet per recordum, 
not Her paratus eft verificare. 


ro. Car. If the defendant after imparlance pleads outlawry in bar, — 
G56. the plaintiff replies nul tiel record, and the defendant hath 2 da 
51 =.» bring in the record, and fails therein, judgment ſhall be gien 

abſolutely againſt him, and not a re/pondeas ouſter. if 
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Outlawry. 


It ten outlawries on meſne proceſs be pleaded in diſability of 
the plaintiff, this is naught for duplicity; for though there be a 
diference as to pleading double between pleas in bar and abate- 
ment, there is likewiſe a difference between a plea of an outlawry 
in diſability and other pleas in abatement ; and the court held this 
plea ill for duplicity, becauſe the plaintiff 1s diſabled as well by 
one outlawry as by all the other nine, to which ſeveral anſwers 
are required. 

Outlawry may be pleaded to a bill in equity, as well as to an 
ation at common law; and in this caſe the defendant need not 
ſet down the plea, as he muſt other pleas and demurrers, in eight 
days, or they mult ſtand over-ruled ; but the plaintiff mult fer it 
down, if there be any inſufficiency in point of form in pleading ; 
for being /ub pede ſigilli it appears, upon the ſhewing of it, to be a 
good plea, and therefore not preſumed to be neceſſary to be ar- 
gued before the court. If an outlawry be not pleaded, yet it may 
be ſhewed at the hearing as a peremptory matter againſt the plain- 
tif's demand, if it be perſonal ; becauſe it ſhews the right of the 
thing in demand to be in the king. If a plea of outlawry ſtand 
allowed, whereby the ſuit is put fine die, and after the outlawry 
be reverſed, the plaintiff mult bring his bill of revivor; becauſe 
that ſuit being abated, the defendant has no day in court, and 
therefore mult be brought into court by a new proceſs. 

But, if the bill be for relief againſt an action at law, and an 
outlawry be pleaded by the defendant in the ſame action, it will 
not be allowed (a); becauſe the outlawry is part of the grievance, 
and it is exceptio ejuſdem rei cujus petitur diſſolutio. Alſo, as at law, 
an outlawry in an executor, adminiſtrator, or guardian, is no good 
plea, becauſe they do not claim in their own right; and the real 
actor being the teſtator or inſant, the outlawry in any third perſon 
5 10 exception againſt him why he ſhould not ſhare in judicio. 
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Carth. 8, 9. 
Trevelian v. 

eccomb. 
Show. 80. 
8. C. 


This plea 
muſt be on 
oath. 

2 Vern. 37. 
But plea of 
an outlawry 
with the 
common 
averment of 
the identity 
of the perſon 
need not be 
on oath. 


Id. 198.} 


(a) That te 
avoid pleas 
of outlawry, 
the plaintiff 
may make 
all that have 
outlawries 
againſt him 
defendants. 
2Vern. 199. 
per Hutch. 


ins, Lord Commiſſioner. 


4. What further Diſabilities Outlawry ſubjects the Party to. 


Perſons outlawed are under ſeveral other diſabilities, beſides 
tar of bringing an action; ſuch a one cannot be a juror, becauſe 
be is not /iber & legalis homo, as the law requires. | 


But one outlawed in a perſonal action may be a witneſs, though 
ke cannot be a juror. 


A perſon outlawed cannot be an () auditor to take accounts. 


aperſon outlawed may be a private attorney. Co. Lit. 52. a. 
Vice tit. Executors and Adminiſtrators. 
199. Show. 288. 


One outlawed in a perſonal action cannot be an approver; be- 
cauſe by his outlawry he is out of the law, and his accuſation 
ſhall not be of ſuch credit as to put any perſon on his trial. 

a man pledge goods and then is outlawed, he cannot redeem 
them ; becauſe then the abſolute property of them is in the king: 

« if the outlawry be reverſed, then the outlawed perſon is re- 
inſtated 


Co. Lit. 
6. b. & vide 
tit. Juries. 


Vide tit. 


Evidence. 


Co. Lit. 6. 
b. (5) But 


May be executor or adminſtrator, 
Incapable of executing an office in a corporation. Carth. 


2 Hawk. 
P. C. c. 24. 
94. 


Bulſt. 29. 
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Co. Lit. $.b. 


Brook, $2. 
Perk. 388. 
Co. Lit. 31. 
a. (a) So, 
a huſband 
Mall be 
tenant by 


Outlawty. 


Inſtated in his property as if there had been no outlawry, ial 


therefore may redeem. 

Perſons outlawed in debt, treſpaſs, or other civil action, may 
be heirs. | 

If a huſband be outlawed in treſpaſs, or any civil action, the 
wife ſhall have dower, for this works no corruption of blood, 
or forfeiture of lands: fo likewiſe, it ſeems, if the wife be out- 
lawed or waived in ſuch actions, yet her (a) dower is not for- 
feited. 


the curteſy, though he be outlawed in a civil action. 5 Co. 10. Co. Lit. 92. b. 391. 3. 


Owen, 116. 
Knowles v. 
Powel. 
Moor, 237. 
S. C 


21 Co. 29. 
31. 2Hawk, 
P. C. c. 33. 
& 28. 62. 
Foſt. 3 58. 

F (5) For this 
point ſee 
Hawk. P.C. 
bi ſupra, 
4TermRep. 
543-] 

2 Inſt. 187. 
2 Hawk. 

P. C. c. 15. 


$40. 


(c) By ſta- 
tute of tecu- 
lancy the 
outlawry of 
a recuſant 
not to be re- 
verſed for 
want of 
form. 
5 Mod, 141. 
= 6. 9. 
oll. Abr. 
793+ Finch 
of Law, 351. 
355 
Raſt. Ent. 
188. pl. 18. 
Co. Lit. 2 59. 


A. being outlawed, the queen granted him a leaſe for years, 
rendering rent ; he was again outlawed after the grant, but, before 
any ſeizure, there was a pardon of all goods and chattels forfeited; 
and it was adjudged, that a perſon outlawed was capable of re- 


ceiving a leaſe, and that by the pardon, the term, which was for- | 


feited, revived, and was reſtored again. 

It is held, that where clergy is allowable, it ſhall be as much 
allowed to one who is outlawed by common law for felony, as to 
one who is convicted by verdict or confeſſion. Alſo, a ſtatute 
taking away the benefit of clergy, from thoſe who ſhall be found 
guilty, doth not thereby take it from perſons who are outlawed; 
neither doth the ſtatute of 25 H. 8. c. 1. 3. which takes away 
clergy from thoſe who are found guilty after the laws of this realm, 
extend to perſons outlawed (5). 


By the ſtatute of We//m. 1 Ed. 1. c. 15. it is enacted, that if 1 
perſon be attaint by outlawry of any felony, he is not bailable: 
but it is held, that the court of King's Bench may in their difcre- 
tion, in ſome ſpecial caſes, bail a perſon upon an outlawry of 
felony ; as, where he pleads, that he is not of the ſame name 
with the perſon that was outlawed, or alleges avy other error it 
the proceedings. . | 


(E) Of the Regularity of Proceedings on an Out- 
lawry, and (c) for what Errors it may be reverſed: 
And herein, 


1. Where, for want of ſuch Proceſs as is required by Law, the 
Outlawry may be reverſed. 


THE forfeitures and penalties in an outlawry being fo ſevere, 
great care hath been taken and caution uſed, that no perſon 
ſhould be outlawed without ſufficient notice, and great contumac 
to the proceſs of the court; and therefore the law requires, i 
in all civil cauſes, and in every indictment or appeal for any cm 
under the degree of capital, there ſhould be three capiaſes to hf 
ſheriff of the county where the action or proſecution is com 
menced, before the exigent is awarded ; and if any ſuch pr 

is omitted, the outlawry is erroneous. = But, 
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But (a), after judgment upon a capias ad ſatisfaciendum, an exi- 40 B. 3. 25. 

nt may be awarded, with an alias and pluriet, and thereupon Pig. _ x 
the defendant be outlawed ; becauſe he having been already in (a) 80, we 
court before judgment, and having conuſance of the debt, ought judgmeng, 
to pay the debt on the firſt ſuing out of the capivs ; otherwiſe CY | 
it is a contumacy in not performing the judgment of the any procla- 
court, for which diſobedience he is put out of the king's pro- matious to 


aq; the county 
tection. where he 
eided, Cro. ac. 577. —If one is outlawed in Middleſer, a capias utlagat. may be ſued out again 


dim in any other county without a teflatum. Vent. 33. 2 Hal, Hiſt. 198. 


It is ſaid to be agreed, that one capias before the award of the 2 Hawk. 
exigent hath alway been ſufficient in an indictment or appeal of P. C. c. 25. 
death, or high treaſon; but that it ſeems doubtful whether two 2.98 
capiaſes were not required by the common law in all indictments 
and appeals of any other felony. However, ſays Hawkins, it is 
(b) certain, that they are required in all indictments of any other (5) But vide 
felony by 25 E. 3. c. 14. by which it is enacted, « That if after Mal Hike 
* any man be indiCted of felony before the juſtices in their ſeſ- 3. * 
« ſions, to hear and determine, it ſhall be commanded to the 
« ſheriff to attach his body by writ or precept, which is called a 
« capias ; and if the ſheriff return that the body is not found, an- 

« other ſhall be incontinently made, returnable at three weeks 
* after, wherein it ſhall be compriſed, that the ſheriff ſhall cauſe 
* to be ſeized his chattels, and ſafely to keep them till the day of 
* the writ or precept returned; and if the ſheriff return, that 
" the body is not found, and the indiftee cometh not, the exi- 
„gent ſhall be awarded, and the chattels ſhall be forfeit, as the 


| © law of the crown ordaineth : but, if he come and yield himſelf, 


"or be taken by the ſheriff or by other miniſter, before the 
return of the ſecond capias, then, the goods and chattels ſhall 
de ſaved.” | 
[tis ſaid to have been the general opinion, that this ſtatute ex- 2 Hawk. 
tends to appeals, as well as to indictments, though it mention only P. > c. 27. 
we latter; but that it extends not to any indictment or appeal of * 
teath, though it ſpeak of felony in general. | 
It is leſt a quere, if three capiaſes be till neceſſary in an appeal 2 Hawk. 
rape, as they were at the common law, notwithſtanding it be P. C. c. a7. 
mace telony by ſtatute. N 
[This ſtatute doth not apply to a court of oyer and terminer, Rexv. Yan- 


wig gaol-delivery, but is confined to the ſeſſions of the juſtices of dell, 5 Term 
ae peace.) | Rep. 521, 


& Where, for want of Form in ſuch Proceſſes, the Outlawry may 
be reverſed. 


lf any proceſs required in an outlawry be erroneous, the out- 3H. 7, 8. 
my for this may be reverſed ; for a perſon ſhall not be ſubject b. Sm 
| Wy diladrantage in reſpect of having ſuch proceſs awarded Dive we 
"ul him, nor ſhall he be condemned barely for not appearing, 
where 
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8 DPD.urlaborp. | 
15 Where, where that which ſhould have compelled him to have appearet ! 


for want of (a) deſective. 


writ of proclamation, and for improper abbreviations, the outlawry was reverſed. Style, 182.—80, whers 
in the exigent it was atleſt. for ut/apat., the outlawry was reverſed. Style, 227. So, where it was utlepat, 
inſtead of utlagat. Lev. 164.—But it is {.id, that a defect in proceſs in an outlawry may be falved by 
the defendant's purchaſing a pardon, and ſhewing it to the court; for that ſuppoſes that thete was fuck 
outlawry againſt him as needed a pardon, which, if it were erroneous, it would not do. 2 Hank. 
„C. c. 27. $11. | 


Cro. Eliz. As, where the capias was effe Edmundo Aaderſon, without a 7, 
for this error the ontlawry was reverſed ; for the capias and ex. 
gent muſt be in the king's name, and under the judicial ſeal of 
the king appointed to that court that iſſues the proceſs, and with 
the teſte of the Chief Juſtice or Chief Judge of that court ad 
ſeſſions. 

But for this Every capias ought to be returnable the enſuing term, for the 

— Füs. miſchief that might otherwiſe befall the priſoner in being kept a 

Dyer, 176. Ways in priſon. | | 

Lev. 143. 2 Salk. 700. 

Latch, 11. The capias utlagatum can ifſue only in term- time, being a judi- 

Lutw. 333. cial writ; yet in pleading an outlawry, the party need not allege 
that it iſſued in term-time; for it ſhall be ſo intended, unleſs the 
contrary appears. Fo 

Rex v. Per- [It need not indeed be ſtated in expreſs terms on a record of 

ry, Term judgment of outlawry, that a writ of capias iſſued ; for it is ſuſh- 

ep. 3/3* cient, if it appear, “ that the ſheriff was commanded to fate the 
« defendant.” 

Bid. Neither is it neceſſary in ſtating every writ to repeat the day and 
year when each was iſſued : it will fuffice, if it appear by . 
ference to the preceding parts of the record; as if, after ſtating 
that the capias was returned on ſuch a day, it proceed, Where 
the exigent was awarded; whereupon referring to the day whea 
the capias was returned. Ry 

Rea v. Van- It need not appear on a record of outlawry, that the capias and 

dell, 5 Term exigent were ſealed by the juſtices of oyer and terminer, &c.) 


2. 
1 Hal Hiſt, 
P. C. 199. 


Rep. 521. : 
Cro. Jac. If the proceſs be againſt the feme, and the words are, qua f. 
577 8% Cperavit verſus eum, inſtead of cam; this is (5) ſuch an error ſc 
end which the outlawry may be reverſed. | error 
was reverſed upon a writ of error, for that in the exigent it was fourteen in figures, and not in works court 
2 Keb. 128. So, where the year of the Lord was in figures, and not in words. Style, 334.—9, ®B * 
Where it was ex inſinuatene for cx inſinuatione, for want of i, the outlawry was held to be erwaeek 8 
Cro. Jac. 577+ | | Jude 
o 8 „ 0 > : * County. 
Style, 33244 II the writ be precipipimius vobis inſtead of precipimus vobis, — which 
erroneous ; for without a command to the ſheriff the 2 b be 
good, and here, there is none; the word præcipipimus, being ol e 
leſs, is of no greater force than if omitted. fr ju 
| batur eff 
3. Where, for Variance in ſuch Proceſſes, the Outlaw!y mi If the 
. „* bt - may 
Fitz, Uila- If there be a variance between the original and extent or ot keorde; 


ary, 41, . ; 
1 proceſs, for this the outlawry may be reverſed. , 


ance, 90. Miſnomer, $0, Error, 172, 
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Outlawry. 241 

| As, a variance between the original writ and filazer's rule. a Leon. 120. 
So, where in error to reverſe an outlawry in treſpaſs, in the Cro. Elis. 

original the plaintiff was named Barnes, and in the exigent Bernes; 24% 

18 hi o h 8 1 .* Bl 3 K* Elden v. 
this was held error. So, where in the original it was Blaba ſua, Barnes. 
and the exigent was Blada; this was held a plain variance, and 
the outlawry was reverſed. | | 

80, where in the original the party was named Agnes Gargrave Cro. Jae; 
of King ſly in com. Ebor., and in the exigent the is named Nuper de 576- 
King ſly ; this was held ertor. 


4, Where, for defective Execution and Return, the Outlawry 
may be reverſed : And herein, - 


1. To whom ſuch Proceſs is to iſſue and be. directed. 


The exigent and ſeveral procefſes, m order to an oy are 
to be directed to the ſheriff of the proper county; and ſuch care 
hath been taken that there might be no ſurpriſe in the affair, that 
in civil caſes there are three ſeveral offices concerned in the iſſuing 
of ſuch proceſs : the firſt is the Chancery, out of which the ori- 
ginal ilues; the ſecond, the filazer, who makes out the capias, 
alias, and pluries ; and the third, the exigenter, who makes out 
the exigents; which ſeveral proceſs muſt be legally executed be- 
fore the party can be ſaid to be outlawed : therefore, if the ſheriff 2 Hawk. 
returns a chi, if he have not the body at the day, the court will 3 c. Bs 
not award an exigent on the ſuggeſtion of an eſcape, unleſs the 5 
ſheriff will return one. 
If the exigent be directed to the ſheriffs of the city of Lincoln, Cro. Jacs 
and the direction be Pod capias corpus efus ita quod habeas corpus 510+ 
947, where (as it was objected) it ought to have been capiatis & 
babeatis ; yet this is no error, for they are both but one officer to 
the court, and though in the end of the writ it was {fa guod ha- 
teatis ibi hoc breve ; this was likewiſe held to be good, and no way ; 
repugnant, being good both ways. | 
But if, in the direction of proceſs of outlawry to the ſheriffs Hetley, 93s 
of Londen, it be precipimus tibi inſtead of vobis ; this is ſuch an 1 
error for which the outlawry will be reverſed, becauſe that the "EIN 
court will ex officio take notice that there are two ſheriffs in 
Lindon, 
vert of outlawry is given by the coroner at the fifth Dyer, $230 
0 - , 5 3 24. 
ich is © ant, commatding the bel to cauſe the defertant ig © 
K. = 166. 
to be demanded from county=-court to county-court until he be 3 Inſt. 212. 
olawed, Sc.) and ſuch judgment is entered thus, Iden, &c. 
a 7 _—_— coronatoris dongins regis comitatus pradift. utla- 
ut efp, FTIR 
If the judgment appear not by the return of the exigent to have Co. Lit. abs. 
1 given by the coroner, it is erroneous, except in London, where 2 317» 
N by cuſtom is coroner, and the judgment is given by the 5 co, x26. 
er. Cre. Elis. 648, Palm. 43. Cros Jace 358. 531. Roll. Rep. 266. 
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P. C. 204. 
[(@) It is 
not 4 


ſary, that 
the names 
of the coro. 
ners ſhould 
be ſubſcrib- 
ed to the 
judgment 
of the out- 
lawry t it is 
ſufficient 


if it appear on the record, chat the judgment of outlawry was given by them. Rex v. Yandell, 5 Ten 


Rep. 541.1 
Noy, 113. 
An attach- 
ment grant- 
ed againſt 
the coroners 


- of Vork. 


(6) That 


8 certtorart 


lies to return the outlawry, which muſt be returned by the ſheriff on the exigi facias, and ſuch retun 
recorded in the court above, Dyer, 223. a. | 


2 Hal. Hiſt. 
P, Go 36. 


Fits. Exi- 
gent, 26. 
Dyer, 295. 


2 Hal. Hit. If there be two coroners in a county, the calling upon the erl. 


Dutlawry. 


gent may be by one of them, and likewiſe one alone may gin 
the judgment of outlawry ; but, it ſeems, the return muſt be bj 
two in miniſterial acts; the name of the coroner muſt be ſub. 
ſcribed (a) to the judgment of outlawry at the guinto exafus upon 
an outlawry of felony; and it muſt be ſubſcribed alfo by the 
name of their office, A. B. & C. D. coronotares, unleſs in Lindn, 
where the mayor is coroner ; the ſheriff's name and office muſt 
alſo be ſubſcribed to the return of the exigent, e. g. A. B. armigr 


VICECOMES. 


If, after the quinto exactus, the coroners refuſe to give judgment 
of outlawry, the court will grant an attachment againſt them; 
and it is ſaid, that the coroners of S/afford for ſuch an offence 
were fined 10 J. but after the judgment of the outlawry pro- 
nounced, they may (65) ſtay the return of the exigent to be adviſed, 
if the caſe requires it. 


By the ſtatute of 34 H. 8. c. 14. the clerks of the crown, clerk 
of aſſiſe, and clerks of the peace, are to certify into the Kings 
Bench the names of all perſons outlawed, attainted, or convicted: 


6 „ 
and upon letter from the juſtices aforeſaid, certificates ſhall be a he 
made of ſuch perſons outlawed, attaint, or convict, to the juſtice 3 
of gaol- delivery. u his 

* can 
2. To what Place the Proceſs is to iſſue ; and herein of the Qui Wy” two 

exactus, nnd Proclamations on an Outlawry. 2 - lo 

; CG, 

The exigent mult be ſued to the county where the party realy WW ve 
reſides, for there, all actions were originally laid; and au WT or . 
that outlawries were at firſt only for treaſon, felony, or very en. " exige 
ormous treſpaſſes, the proceſs was to be executed at the tom Ws bur, 
which is the ſheriff's criminal court; and this held not only be- none 
fore the ſheriff but before the coroners, who were ancient con- But i 
ſervators of the peace, being the beſt men in each county, to f- conce 
fide with the ſheriff in his court, and who pronounced the d ſtand 
lawry in the county- court on the party's being quinto eracfuu; 1 indict 
therefore anciently there was no occaſion for any proceſs to 2 that if 
other county than that in which the party actually reſided. 1 treaſo} 
this matter ee ſince altered, and the learning thereof depen Poſe 
ing on ſeveral acts of parliament, it will be neceſlary to take ur ment 
tice of the ſtatutes themſelves. | Wainſt 
And firſt, it is enacted by the 6 H. 6. c. 1. “ That before * And it 

« exigents be awarded againſt perſons indicted in the King _ fapras 3 
« of treaſon or felony, writs of capias ſhall be directed 35 ume 
« the ſheriff or ſheriffs of the county wherein they be indGe 40 where, 
« to the ſheriff or ſheriffs of the county whereof they be _ And by 
e the indid ments; the ſamg capias having the ſpace of [is ona 


Outlawry, 


n at the leaſt, or longer time, by the diſcretion of the ſaid juſtices, 
« if the caſe require it, before the return of the ſame; which 


1 « writs ſo returned, the juſtices ſhall proceed in the manner as 
lub. « they had done before the ſtatute; and if any exigent be 
« awarded, or any outlawry pronounced hereafter againſt any ſuch 
* « perſons before the return of the ſaid writs, the ſame exigent ſo 
TW « awarded, with the outlawry thereof pronounced, ſhall be void 
muſt « and holden for none.” . 
* And it is farther enacted by 8 H. 6. c. 10.“ That upon every 
s « indictment or appeal, by the which any ſubject dwelling in 
« other counties than where ſuch indictment or appeal ſhall be 
$ Ton « taken of treaſon, felony, and treſpaſs, before the juſtices of the 
peace, or before any other having power to take ſuch indict- 
_ ments or appeals, or other commiſſioners or juſtices in any 
hem u county, franchiſe, or liberty of England, before any exigent 
fence « awarded, preſently after the firſt writ of capias returned, an- 
* « other writ of capias ſhall be awarded, directed to the ſheriff of 
driſed, the county whereof he who is indicted 1s or was ſuppoſed to be 
« converſant, by the ſame indictment, returnable before the ſame 
maT « juſtices, before whom he is indicted or appealed, at a certain 
« day, containing the ſpace of three months from the date of the 
„ Clerk = * ſaid laſt writ, where the counties be holden from month to 
« month, and where the counties be holden from fix weeks to fix 


* weeks, the ſpace of four months, until the day of the return of 
ſhall de the ſaid writ, by which writ of ſecond capras the ſheriff ſhall be 
Juſtices * commanded to take him which is ſo indicted or appealed, by 
* his body, if he can be found within his bailiwick; and if he 
* cannot be found within his bailiwick, to make proclamation in 
Quan to counties before the return of the ſame writ, that he which 
" is ſo indicted or appealed ſhall appear before the ſaid juſtices, 
„Ec. at the day contained in the ſaid writ, to anſwer, &c. after 
which writ ſo ſerved and returned, if he which is ſo indicted 


; yery en " exigent ſhall be awarded; and that every exigent and out- 
the tom Wy” lawry otherwiſe awarded or pronounced ſhall be holden for 
t only be none and void.” 

dient con- but it is expreſsly provided, © That the above recited ſtatute 
ty, to PB concerning proceſs to be made before the king in his bench 
d the d band in ſorce, and that this preſent ſtatute ſhall not extend to 
aus; 0 indictments or appeals taken within the county of Chefter ; and 
eſs to 20 that if any perſons ſhall be indicted or appealed of felony or 
"ded, B treaſon, and at the time of the ſame felony or treaſon ſup- 
of depen ' poſed were converſant within the county whereof the indict- 


to take d ment or appeal makes mention, the like proceſs to be made 

unſt them as was uſed before.” 

before 1 And it is farther enacted by 10 H. 6. c. 6. (“ That ſuch ſecond 

ing Ben iar as is required by 8 H. 6. c. 10. ſhall be awarded upon in- 

utments or appeals removed into the King's Bench, or elſe- 

where, by certiorari or otherwiſe.” 

be named f And by the 31 Elia. c. 3. it is enacted, © That in every action 

perſonal, wherein any writ of exigent ſhall be awarded out of 

UW? Court, one writ © proclamation ſhall be awarded and made 
R 2 © out. 


* or appealed come not at the day of ſuch writ returned, the 
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Note : This 
ſtatute ex- 
tends the 
proviſions 
of the 31 El. 
only to cꝛi- 
minal caſes 
before judg- 
ment: in 
thoſe caſes 
after judg- 
ment, no 
proclama- 
tions are 
neceſſary. 


Cro. Eliz. 

179. 

3 Co. 59. 

Plow. 1 37. 
Hob. 166. 


2 Hawk. 
P. C. c. 27. 
& 126. 

2 Hal. Hiſt, 
. 195-6. 


that town or pariſh where the defendant ſhall be dwelling z 


Outlawty. 


te out of the ſame court having day of tete and return, as the fil 
« writ-of exigent ſhall have directed, and delivered of record 9 
ce the ſheriff of the county where the defendant, at the time of 
* the exigent ſo awarded, ſhall be dwelling ; which writ of pro- 
cc clamation ſhall contain the effect of the ſame action; and tha 
ce the ſheriff of the county, unto whom any ſuch writ of pro. 
« clamation ſhall be directed, ſhall make three proclamations it 
cc this form following, and not otherwiſe ; that is to ſay, one of th 
c“ ſame proclamations in the open county-court, and one other d 
« the ſame proclamations to be made at the general quartet 
& ſeſſions of the peace in thoſe parts where the party defendant, 
* at the time of the exigent awarded, fhall be dwelling, and on: 
« other of the ſame proclamations to be made one month at th 
ec leaſt beſore the quinto exactus by virtue of the ſaid writ of ex 
« gent, at or near the moſt uſual door of the church or chapel i 


& the time of the exigent ſo awarded; and if the defendant ſhall 
ce be dwelling out of any pariſh, then in ſuch place, as aforeſa 
« of the pariſh in the ſame county, and next adjoining to the 
« place of the defendant's dwelling, and upon a Sunday imme 
& diately after divine ſervice and ſermon, if any ſermon there de; 
& and if no ſermon there be, then forthwith after divine 
& ſervice; and that all outlawries had and pronounced, and no 
“% writs of proclamations awarded and returned according tt 
& the form of this ſtatute, ſhall be utterly void and of nonq 
.« effect.” | 

[By ſtatute 4 & 5 V. M. c. 22. f 4. made perpetual i 
7 8 V. 3. c. 36. $4. it is enacted, „That upon the iſſuing o 


firlt an 


any exigent out of any of their majeſties' courts, againſt a more c 
&« perſon or perions for any criminal matter, before judgment: Gay of 
& conviction, there ſhall iſtue out a writ of proclamation, beatil alkcats 
& the fame teſt and return, to the ſheriff or ſheriffs of the count new coj 
& city, or town corporate, where the perſon or perſons inf ha 
&« record of the ſaid proccedings is or are mentioned to be or it ball ifo 


tue dem 
del One 
t after | 


c habit, according to the form of the ſtatute made in the one-al 
& thirtieth year of the reign of the late Queen Elizabeth, wh 
c writ of proclamation ſhall be delivered to the ſaid ſheriff ( uter 
« ſheriſfs three months before the return of the ſame.”] april 

In the conſtruction of theſe ſtatutes the following opinions AH w 
been holden : | Qys inte 

That though the words are expreſs, that any outlawry Fi 2 t 
nounced contrary to the directions of the ſtatute hall be 10 | 18 0 
yet it is not to be taken, as if ſuch outlawries were abſolutely ® - local 
but only voidable by writ of error. - * of 

If a defendant be expreſsly named of the ſame county whe 3 
he is indicted or appealcd and be alſo named under an alias kat on, a 
of another, it hath been adjudged, that there is no need 0 in * 
capias, with a command for proclamation according to. i; ng 
c. 10. becauſe that which comes under the alias dictus i 1 co 
traverſable nor material: Alſo, if a defendant be named of iy upe 
late of C. there is no need of any captas to the ſheriff of mo dent, 
ty wherein C. lies; becauſe that it appears, that the defend 

| | 8 | 


Outlawry, 


at preſent converſant at ZB. But if a defendant be named of no 
certain place at preſent, but only late of B. and late of C. and late 


which the proſecution is commenced, a capias ſhall go to the 
ſheriff of every one of theſe counties. | 
On a writ of error to reverſe an outlawry upon the ſtatute of 


was indicted by the name of N. T. de parochia de Aldgate, and not 


was held 23 Feb. and the next county-court was held 23 March 
following, ſo as there were not twenty-eight days between theſe 


my two county-courts, as there ought to be by the law, excluſive and 
f * not incluſive. And for the firſt cauſe it was reverſed; although 
apel of it was objected to be well enough becauſe Middleſex was in the 


margin, ſo the pariſh ſhould be intended to refer thereto; but be- 
cauſe an indictment ſhall not be taken by intendment, and becauſe 
the county in the margin ſhall be referred to the place where the 
offence was committed, and not to the indictment of the party; 
and by the ſtatute of 8 H. 6. c. 10. there ought to be the addition 
of the place aud county where the party indicted inhabits; there- 
ſore it was held to be ill, and reverſed. For the ſecond cauſe 
alſo, it was held to be erroneous; but Tanſfeld ſaid, that ought to 
be aſſigned as an error in fait, for it might be leap-year, and then 
it is good, and that matter ifſuable. : 

If an exigi facias be delivered to the ſheriff, and there be but 
two county-courts before the return, and the ſheriff return the 
rt and ſecond exactus, & non comparuit, and that there were no 


oreſad, 
to tht 
imme- 
ere bez 
die 
and n0 
rding u 


of none 


etual N 
iſuing 0 
ainſt a 
gment ( 
, dem 
e Coun} 


lay of the return, there may iſſue a ſpecial exigs facias with an 
alxcat9 comitatu, if it be prayed after the return, and before any 
new county-day be paſt 3 but if any county-day be paſt between 
the laſt of the former county days and the return, no exigi facias 


- wt ball iTue with an allacato comitatu, but an exigi facias de novo; for 
, one © demand of the party mult be at five county-courts ſucceſſively 
1h, whil teld one after another without any county- court intervening : ſo, 
chen k otter the ſecond exa7us the offender render himſelf, and find 
3 wanpriſe, and at the day of the return make default, no exigi 
nions E with an allocato comitatu ſhall iflue, becauſe three county- 


Gs intervened, but a new exigent and a capias againſt the bail. 

And therefore it hath been holden, that in London, where the 
1 be w lulcing of the huftings is uncertain, no exigi facias ſhall iſſue with 
tutcly 0 allecato huſtings, becauſe the court cannot take notice of the ſet 
mes of holding it, as they may of the times of holding the 
ity whe Muty-courts, But it is now agreed, that if an exigent ifſues in 


\ alias Landon, and they begin huftings de placito terre (as they may) they 
need Of ul proceed along at that huftings to the outlawry, without 
to 8 nugling their huſtings de communibus placitis ; but if an allacato 
js is 00 Ying comes, they ſhall proceed without omitting any hu//ing. 


| 10 upon the record of the outlawry, in a criminal caſe before 
of the on enent, it appear from the writ of proclamation and return, 


Elia. c. g. of perjury, the firſt error aſſigned was, that the defendant 16 


oy 


hewn in what county Aldgate is. 2dly, For that a county-court 


K-43 that 
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of D. Sc. being all of them in counties different from that in 


Cro. Jas. 


167. 
Leech'scaſe. 


2 Hal. Hiſt, 
P.. 20173. 


more county-days between the delivery of the writ to him and the 


Palm. 287. 
2 Leon. 14. 
2 Hal. Hiſt, 
P. C. 202. 


Barrington 
V. Regem, 
2 Term 


Rep. 499» 
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that the party was outlawed after he had a day given to appear in 
court, and before the arrival of that day, this will be error, Thug, 
George Barrington was outlawed on the 21ſt of February, and the 
writ of proclamation required the ſheriff to proclaim him, ſo tha 
he ſhould be before the juſtices of the peace at the general ſeſſom 
of the peace to be holden for the county aforeſaid next after the 
firſt day of February next enſuing ; and the return by the ſherifi 
to that writ was, that he had proclaimed the ſaid George Barring. 
ton that he ſhouid be before his majeſty's juſtices of the genen 
ſeſſions of the peace laſt within mentioned. The next ſeſſions of 
the peace were holden on the 25th of February; fo that by the 
terms of the writ, and the proclamation too, the priſoner had; 
day given him to appear till the 25th of February; and if he hat 
appeared on that day, he would have complied with the requih- 
tion of the writ, aud have ſaved his default. But he was outlawed 
before that day came, vz. on the 21ſt of February ; and upon that 
ground the court held the outlawry bad. 

Yandell v. But, where it appeared by the writ of proclamation and the 

Regem, return to it, that the priſoners were required to render themſelves 

| "pa to the ſheriffs, ſo that he might have their bodies before the 

Juſtices, Sc. at the return of the writ; it was adjudged to be 
ood. 

Lid. , If it appear upon the record, that the writ of proclamation wa 
delivered to the ſheriff three months before the return of it, it i 
ſufficient, though it be not expreſsly ſo alleged. 

Ibid. The ſheriff need not allege in his return to the writ of prock- 


mation, that © the perſons proclaimed did not appear and render] 


« themſelves;” though he mult in his return to the exigent. 

Ibid, A writ of proclamation requiring the ſheriff to proclaim the 
parties in open court in the ſheriff's county (not ſaying county court 
is good.] | 


3. What ſball be ſaid a good Execution and Return. 


Before a perſon is pronounced outlawed he is to be quingus 
exactus, for he hath three days for appearance, one for grace, and 
if he ſtands in contempt at all theſe days, at the fifth county-coutt 

fa) Cro. Joe. he is pronounced outlawed by the coroners; and therefore (a) if 
550. Palm. perſon be outlawed the day of the quinto exactur, this is error, + 
280. S. 0. cauſe he hath all that day to appear. 

Joy, 49- But, if an exigent is awarded againſt A. and after he is gu 


Hartlnd =gafJus, and before the return of the exigent he dies, yet the out 
40 If upon lawry ſhall ſtand in its force, and ſhall not be reverſed ; lor judg7 


;n indit= ment was by the coroners upon the quinto exaZ7us, and they mi 
ment of certify the outlawry : but otherwiſe (5), if A. had died before tis 


murder an ; a 
exigent be J exnctus. - 
awarded, but before the return the party dies, his executors may by writ of error, ſetting forth t 1 
cial matter, reverſe the proceedings. 5 Co. 111. a. Eaton's caſe cited in Foxley's ele ren - 
executor may reverſe an outlawry. 2 Keb. 507.—-—-That an heir or executor may. 2 Haw bs 
461.— But a goaler or ſheriff cannot take any advantage of an error in an outlawry. Dye, 97" 


3 Keb. 286. N 


witho! 
80, 
return 
&2., : 
three 
anothe 
Lev, 164 
which th 
torm of 
therefore 


" dleſex 
10 {be 001 
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If on an outlawry againſt two, it be returned, that exacti nen Roll. Abr. 


ar in : - * 2 3 302. 
bus, umparue r unt, without ſaying Nec 7 airs compar uit, this 1S ET Clark"; caſe, 
; roncous ; for peradventure one of them did appear. 2 Roll. 
d the | Rep. 440. 8. C. adjudged. 
) that So, where a capias, and thereupon an exigent, was awarded Cre. Jas, 
wont zeainſt five, viz. three men and two women, and the return was, ae 
er the wd ad quartum comitatum, &. non comparuerunt, without ſaying cafe, 
deri nec corum aliquis comparuit ; this was held to be manifeſt error; 
gas.” ind it being likewiſe returned utlagati exiſtunt, where for the 
304 | women it ought to have been waviatæ, this likewiſe was held to 
$ 
1 the foo . 3 
þ 1 [If one exigent be awarded againſt the principal and acceſſary Rex v. 
N together, it is error only as to the acceſſary.] y 8 A 
2 eg 
equil- The return muſt ſhew where the county-court was held, and 2 Hal. Hi, 
tlawed in what county; and this muſt be ſhewn on every exafus; and F. Co sg 
in that therefore (a) an outlawry was reverſed, becauſe the place where (o) Style, 
the county-court was held was not ſhewn on the ſecund. exaus ; O Keb 
nd the ſo, (5) where not ſhewn on the fertio exactus. 50. 
nſelves Alſo, the party muſt be named of ſuch a place (c) in com. Midd., Cro. Jac. 
Ire the and not de Midd. pig out- 
| to de lazy in London was reverſed upon a writ of error, becauſe the huſtings were ſet out to be held in, but 
pt for the city, Trin. 6 Geo. 2. Martin v. Duckett, 
on Was en . 
2 11 If the ſheriff returns, that ad comitatum meum S. tent. apud C., 11 H. 7, 
, and ſays not in com. præd., or in com. S., this is erroneous, 2 
proc. Abt. 102. 2 Hal. Hiſt, p. C. 293» 
render] So, if it be ad comitatum meum tentum apud S8. in com. Somerſ., 2 Roll. 
nt, and ſay not ad comitatum meum Somerſ., or ad comitatum Somerſ., os $02. 
aim the without ſaying ad comitatum meum Somerſet ; this is erroneous. hu wy ar 
cou, So, an outlawry was reverſed, for that the proclamations were Vent. 108. 
returned to be ad comitat. meum tent. apud, ſuch a place in com. præ- 3 332. 
62., and not ſaid pro com.; for anciently one ſheriff had two or 2 ; 
oe counties, and might hold the court in one county for Comb. 19. 
another, 8 
< A 68. I, 25 
pong ler. 164. [From the authorities referred to in this and the two preceding paragraphs, and ſeveral others, 
ace, which the court of King's Bench was furniſhed with, it was holden in Wilkes's caſe, that a technical 
zty-court torm of words was requiſite in tae def. ription of the county-court, at which an outiaw is exacted; and 
L (a 12 erefore where, in that caſe, the ſheriff tated that at my county-court,”” without adding « of Mid- 
* deſex,” and 4 beld at the houſe knexwn by the fign of the Three Tuns in Brook-ftreet, near Holborn, in 
Tror, he» abe county of Middleſex,” without adding the words, © for the county of Middlejex,”* after the word 
q tell,” the outlawry was reverſed. Rex v. Wilkes, 4 Burr. 2527. in alater caſe, Buller, |, ſays, 
bl 1 I do not know, that it has ever been determined, that in any return made by a ſheriff, any technical 
ö qu : s form of words is neceſſary ; certain requiſites muſt be obſerved ; but if obſerved in ſubſtance, and the 
the ou | unn be not in equivocal terms, a great deal of argument is neceſſary to convince me, that ſuch a 
for judgs turn is bad. Barrington v. Regem, 2 Term Rep. 502. Ihe inciination af the opinion of the 
they ma court in this caſe of Barrington ſeems to have been, that a return to a copias cum proclamatione, that the 
y 0 Milner was exacted, „at my county-court, holden at the bouſe known by the name of the Sheriff *s Office in 
e fore ti * : Court, Curſitor treet, in and for the county of Middleſex,” was well enoagh; though objected, 
ihe name of the county was not added after © my county-court,”” and that the county-court was noc 
th the le to have been holden in Took's Court, Curfitor- ſtreet, and in and for the county of Middleſex. 
That er, the clearneſs of the other objection made to the return in that caſe, relieved the court from the 
wok, P, weellity of giving an opinion upon this.——1n Barrington's caſe let it be obſerved, the outlawry was 
Dyer, 67 1v%gment ; in Wilkes's caſe, it was after conviRtion. ] | 
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2 Roll. The ſheriff muſt return the day and year of the king to try ſha 
Abr. 802» exactus; and therefore if the day and year of the king be inſenel gen 
Eo. in the I½, 2d, 34, and 5th exa@us, but omitted in the 41h, it ber. me: 
[Rexy. Toneous, and ſhall not be ſupplied by intendment. are 
Almon, 5 Term Rep. 202. S. P.] alli 
2 Roll. So, if it be anno regni domine regine, without ſaying Elizabethe, gari 
_ oo or domine Elizabethe, without ſaying regina, or anno regni domini re. hall 
8 on gi Jacobi, wichout ſaying regni ſue Ane/iz, for the year of England atbl 
and Scotland differ: ſo, it there be leſs than a month between the ſuc 
firſt and ſecond exaus ; in theſe caſes, the outlawry is erroneous, king 
2 Roll. So, if the return be a? hu/ling tent. apud Guildhall civitatis Line lawr 
- 1 don, without ſaying de communibus placitis, it is erroneous; becauſe ultra 
P. C. 203. they have two huſtings, one de communibus placitis, another de Plas reply 
citis Ferre. | facia, 
2 Roll. Abr. If an outlawry be returned, that the party was exact. at three to all 
803. Cbap- ſeveral times 10 Jac., and that he was quarts exact. 25th day of hwry 
A. "5 t, with ioni it ſpc 
\ eb, non comparuit, without mentioning any year, & quint P 
exact. ſuch a day in March 10 Fac. although it may be intended, As 
that he was guarto exact. in 10 Jac., yet the outlawry thall not be beyon 
good by intendment; for perhaps the clerk would have made it 2 
guario exuct. 8 Fac., which would have been clearly bad. . 2 
, . 1 bi 
the 
(F) Of the Manner of reverſing an Outlawry: And EPO 
; 8 4 pur 
herein of the Difference between Errors in Tad 
and in Law. | | ITT 
« (! * 
2 Hal. Hi&. Utlawries are, regularly, to be reverſed by plea by writ of * piele 
F. C. 207- identitate nominis, or by writ of error, for any errors, be they * and 
errors in fact or in law. 4 outi; 
co. Lit. 259. As to errors in fact; as that in felony, the party was an infant * de re 
2 Hauk. under the age of fourteen, was in priſon or beyond ſea ; theſe caty * not 
P. C. c. 50. | : * 1 
g regularly, be only taken advantage of by writ of error. But it quitt 
agreed, that by the common law in favorem vilæ an outlawry d It is 
treaſon or felony might be avoided by plea, that the defendant t defen 
was in priſon, or in the king's ſervice beyond ſea, &c. at the time Which 2 
of the outlawry pronounced againſt him; but that no outlawry Writ of 
for any other crime (againit a party rightly deſcribed) can de lame 
avoided by plea of any matter of fact whatſoever. Ant 8 
2 Roll. As to avoiding an outlawry of felony, becauſe the party s rhich n 
1 beyond the ſea, theſe differences are laid down by Rolle and Hal, np or 
p. C. 203, as agreed to by the court, ½, That if a man, having committe on, S. 
a felony, goes beyond the ſea voluntarily, or upon his own ebe 13 
ſions, and not in the king's ſervice, before any exigent award ö 1. in m 
though after the indictment, and then an exigent is awarded, all ms Ne 
the offender beyond the ſea is outlawed for the felony, he 4. lame 
aſſign it for error. 2dly, But if, after the exigent awarded upet ** V 
the indictment of felony, he goes beyond the fea voluntarily, dt Aa 
n1 


upon his own occaſions, and being ſo beyond fea is outlawed, 1 Nom 
* e 2 hs 
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Outlawvy, 
ſhall not avoid it by ſuch being beyond ſea z becauſe by the exi- 


ent awarded he has notice of the proſecution, and by ſuch a 
means he may avoid his conviction, by ſtaying till all the witneſſes 
are dead. 3d y, But yet primd facie the error in that caſe Is well 
aſigned, by alleging he was ultra mare tempore promulgatioms utla- 
-arie; and if he were in the realm after the exigent iſſued, it 
ſhall come in by the plea of the king's attorney to ſhew it. 
ih, But, if he were within the realm at the time of the exigent 
iſucd, and went beyond the ſea upon the ſervice of the king or 
kingdom, and then is outlawed, being beyond the ſea, this out- 
lawry ſhall be reverſed ; if the party allege generally, that he was 
ultra mare tempore promulgationis utlagariæ, and the king's attorney 
reply, that he was in England tempore emanationis brevis de exigi 
faciar, it is a good replication for the plaintiff in the writ of error 
to allege, thar he went out after the exigent, and before the out- 
lwry pronounced, upon the king's command or ſervice, and ſhew 
it ſpcctally, and fo confeſs and avoid the plea. 
As to the avoiding an outlawry in treaſon, on the party's being 
beyond ſea, it is enacted by the 26 H. 8. c. 13. and 5 & 6 E. 6. 
@ 11. * That all proceſs of outlawry to be had or made within 
this realm againſt any offenders in treaſon, being reſiant or in- 
* habiting out of the limits of this realm, or in any of the parts 
* beyond the ſeas, at the time of the outlawry pronounced againſt 
em, ſhall be as good and effectual in law, to all intents and 
pur ales, as if ſuch offenders had been refident and dwelling 
*w 2 1115 realm at the time of fuch proceſs awarded, and out- 
© awry pronounced (a); provided that the party ſo to be outlawed (a) For this 
„blen au one year next after the ſaid outlawry pronounced, 2% Dyer, 
* yield himſelf to the Chief Juſtice of Eagland for the time being, 2 nf 72 
* ani! offer to traverſe the indictment or appeal whereoh the ſaid 4 Mod. 366. 
* 0utawry thall be pronounced, as is aforeſaid, that then he ſhall 
be received to the ſame traverſe; and being thereupon found 
* not guilty by the verdict of twelve men, he ſhall be clearly ac- 
* quittes and diſcharged of the ſaid outlawry,” Se. | 
lx is the allowed practice of the court of Common Pleas to ſuffer 2 Hawk. 
r defendant, coming in by capias utlagatum the ſame term on P. C. e. 56. 
which an exigent is returnable, to avoid the outlawry without OC 
"it of error, by ſhewing, that he purchaſed a ſuperſedeas out of chere citad. 
1 lame court, and delivered it to the ſheriff before the quinto ex- 
uz, Kei, or by ſhewing any other matter apparent on record 
duch makes the outlawry erroneous ; as, the want of an original, 
"the omiſſion of proceſs, or want of form in a writ of proclama- 
wn, &., or a return by a perſon appearing not to be ſheriff, or 
de want of ſuch addition as required by 1.5. c.5.: yet it is 
ad in many books to be the conſtant courſe of the court of 1 King's 
nch never to reverſe an outlawry on the crown ſide, either in 
* lame or a different term, for theſe or other errors of a like 
"ure, without a writ of error. x 


2 l$ greed, that any outlawry whatſoever may be avoided by a 2 Hawk, : 
3 coming in upon the captas utlagatum, and pleading a F. C. . 50. 
Euer either of the name or addition in the writ, Sr. as, by s:: 


ſhewing, | 
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250 Outlawry, 


ſhewing, that whereas he is called by ſuch a name of baptiſm c 


ſurname, he hath been always known by a different one, and not A 
by that in the writ, c. Alſo, it is ſaid in many books, that he - | 
may plead, that there is no ſuch town as that whereof he is named; 15 


and it ſeems clearly agreed, that he may plead, that at the time of | 
the writ purchaſed, and ever ſince, he hath made his abode at ſome * | 
other town, and not at that in the writ, &c, And it is ſaid, that 10 
by ſuch plea the outlawry ſhall only be avoided as to the perſon J 


who pleads it, (who ſhall not be intended to be the perſon meant) Ss | 
and ſhall ſtand in force againſt the perſon of the name and addi. 7 
tion in the record. Bur it is ſaid, that a perſon of the ſame name ther 
and addition as are mentioned in a record of outlawry cannot avoid the 
it, by averring, that there are two perſons of ſuch name and addi. had 
tion, and that the perſon intended is the elder, and he himſelf i; x7 i 
the younger, but ſhall be put to his writ de identitate nominic; 1 
which is ſaid by ſome to be the only remedy in ſuch caſe, after u ** 
outlawry returned. And it ſeems, that notwithſtanding in eiii * 
caſes, before an outlawry is returned, one of the ſame name m hes 
come into court, and ſhew that he is not the perſon intended; <A 
whereupon, if the plaintiff confeſs it, the diverſity of the names 1 
fhall be entered on the roll, and a new exigent ſhall iſſue, with i TH; 
fuller deſcription of the perſon intended; yet this cannot be done fuin 
upon an indictment without a writ of identitate nominis, becauſe it hs 


would make the proceſs variant from the indictment, which cannot 

be altered without the conſent of the jurors. 
$ Co. 147, If A. brings an audita querela againſt B., and declares, thut (G) 
142. Doctor whereas B. had recovered againſt H. 200 l. debt, &&c. and there 


— 158. upon the ſaid A. was outlawed, and upon a capias utlagatum taken, 


S. C. cited. and in execution at the ſuit of the ſaid B., and after from the ſad 
— * this execution was delivered, and ſuffered to go at large, &c, and yet 
Ent. 157. B. hath taken out execution upon the ſaid judgment, and ende "= 


3 Keb. 291. yours, &c., the defendant may plead and ſhew, that after the 


— Ent. ſaid enlargement, and before the purchaſe of the audita querela, ti . 
49. At, outlawry was ſet aſide and made void; and ſo conclude quad (a) un oo 


Ent. 143. Habetur tale recordum. N 
= vent. 46. If a perſon procures another to be outlawed clandeſtinely, ve Kii g. 


. . — 2 . . | Preprig 
| Jon. appears openly and in publick, the court will, on motion, - 5 t 
2 Salk. 495. ſuch perſon who procures the outlawry to reverſe the ſame 3 A 
pl. 3. S. P. own coſts. But if it appears, that the party outlawed had lurked tor may 
— backward and forward between two counties, and that the perlo 6 
— procuring the outlawry had dealt openly, and had been 2 $ — 
on motion, ſending down the proclamations to the ſheriff of the county ar 
— he ſometimes reſided ; the court will not interpoſe in this ſummi f actec 
ocured it, manner, but will leave the party to his ordinary remedies by 7 enſu 
= 8 or writ of error. = 
at the de- ve 
fendant was actually in the Fleet in.execution for the plaintiff in another ſuit, and that he _ to © 
But in the ſame page in Salk. it is ſaid, that though ſuch motions are frequently granted in B. . 41 
eauſe it is a great charge to reveiſe an outlawry there, yet that it is otherwiſe in C. B., the charg* 1 ever 
being but 161. 8 d. : N 
bail i 


Biſcoe v. [In debt upon bond entered into 2 wife dum ſola, the N 
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plickly, waived. On motion to ſet aſide the outlawry againſt 
wife, and to reſtore her the goods taken on a der des ur- 
lagatum, on affidavit, that they were her ſeparate goods, the court 
held, that the goods muſt be taken to be her huſband's goods in 
point of lau; and that, if ſhe had any equitable right to them, 
ſhe muſt reſort to a court of equity: but, as ſhe appeared pub- 
lickly, ſhe had been wrongfully waived; and therefore the rule 
was made abſolute for ſetting aſide the outlawry as to the wife, 
but diſcharged as to reſtoring the goods. 

The defendant was taken on a capias utlagatum, on a Sunday, and Ofborne v, 
therefore he moved to be diſcharged, the taking being contrary to Carter, 
the 29 Car. 2. But, notwithſtanding the court held the taking Barnes, 309. 
bad, they refuſed to grant an attachment, and put the defendant to | 
take the remedy given by the ſtatute, 

The defendant was waived ſpecially on meſne proceſs, as a White v. 
ſingle woman, by the name of Dunfer; and after the exigent, and Dunſter, 
before the outlawry, ſhe married one Priſeley; and on being taken 3 
by d capias utlagatum after the outlawry, on motion, a rule was ob- 
tained to ſhew cauſe, why the outlawry ſhould not be reverſed at 
her huſband's expence, on his entering a common appearance for 
himſeif and his wife. But the rule was diſcharged, the court re- 


fuling to interpoſe in a ſummary way, as the marriage was after 
the exigent, ] 


(G) What the Party muſt do in order to entitle him 
to a Reverſal : And herein, 


Of appearing in Perſon, or by Attorney, and of giving Bail. 


R Egularly, in all outlawries, as well perſonal as criminal, the 2 Leon. 23. 
party in order to reverſe the ſame was to appear in perſon, and Where 
could not appear by attorney. and wife be- 


ng outlawed, and the wife refuſing to appear, the outlawry could not be reverſed. Cro. Eliz. 611. 
3: outlawed prayed to appear by attorney, and upon an affidavit made of his ſickneſs, the court ex. 
#41 groti. allowed him to appear by attorney; but the clerk was commanded to enter it, guad wenit is 

ew perſena, the law being clear, that upon an outlawry he ought to appear in perſon. Ero. Jac. 463. 
>, once appeared in perſon, the reſidue of the proceedings may be by attorney. 2 Keb. — 

that there was a difference where the error appeared on the face of the record z that in ſuch caſe 
ror may be affigned per attorn. , without a ſpecial rule of court for that purpoſe, Carth. 7y 


| But now by the 4 & 5 W. & M. c. 18. for the more eaſy and 
peedy reverſing of outlawries in the court of Eing's Bench, it is 
taſted, That, from and after the firſt day of Eafter term thence 
enſuing, no perſon or perſons whatſoever, who is, are, or ſhall be 
l e, in the ſaid court for any cauſe, matter, or thing what- 
g nes (treaſon and felony only excepted,) ſhall be compelled 
; Ton in perſon into or appear in perſon in the ſaid court to 
i a" r me _—_ pep appear by attorney, and 

| me without bail in all caſes, (e ial 
! bail ſhall be ordered by the ſaid court). . Ot OY 
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And it is further enacted by the ſaid ſtatute, c That if 
<« perſon or perſons outlawed, or hereafter to be outlawed, in ti 
« ſaid court, (other than for treaſon or felony,) ſhall from and 
tc after the ſaid firſt day of Hafter term be taken and arreſted 
* on any capias utlagatum out of the ſaid court, it ſhall and ma 
tc be lawful to and for the ſheriff or ſheriffs, who hath or ſhall 
« have taken and arreſted ſuch perſon and perſons, (in all caſz 
«© where ſpecial bail is not required by the ſaid court,) to take an 
& attorney's engagement under his hand to appear for the fad 
& defendant or defendants, and to reverſe the ſaid outlawries, and 
“ thereupon to diſcharge the ſaid defendant and defendants fron 
* ſuch arreſt; and in thoſe caſes, where ſpecial bail is required 
by the ſaid court, the ſaid ſheriff and ſheriffs ſhall and may take 
ſecurity of the ſaid defendant or defendants by bond, with one 
or more ſutlicient ſurety or ſurcties, in the penalty of double 
& the ſum for wllich ſpecial bail is required, and no more, fot 
&« his, her, or their appearance by attorney in the ſaid court atthe 
c return of the ſaid writ, and to do and perform ſuch things u 
4e ſhall be required by the ſaid court (a); and after ſuch bond 
s taken to diſcharge the ſaid defendant and defendants from the 
“ ſaid arreſt.” * 

And it is further enacted by the ſaid ſtatute, That if at 
4 perſon or perſons outlawed as aforeſaid, and taken and arreſted 
« upon a capias utlagatum, ſhall not be able within the return of 
6 the ſaid writ to give ſecurity, as aforeſaid, in caſes where ſpecial 
& bail is required, ſo as he or they is or are committed to gaol for 
« default thereof, that whenſoever the ſaid priſoner or priſoners 
& ſhall find ſufficient ſecurity to the ſheriff or ſheriffs, in whoſe 
&© cuſtody he or they ſhall be, for his or their appearance by at 
ec torney in the ſaid court at ſome return in the term then nen 
&« following, to reverſe the ſaid outlawry or outlawries, and to 0 
cc and perform ſuch other thing and things as ſhall be requires 
de by the ſaid court, it ſhall and may be lawful to and for the (ad 
« ſheriff and ſheriffs, after ſuch ſecurity taken, to diſcharge and 
&« ſet at liberty the ſaid priſoner and priſoners for the ſame f 
« law or uſage to the contrary notwithſtanding.” 1 

It hath been held, that if the party outlawed comes in by af 
corpus, he ſhall not be admitted to reverſe the outlawry without 
appearing in perſon, as in ſuch caſe he was obliged to do at cn: 
mon law; or putting in bail with the ſheriff for his appear 
upon the return of the ci corpus, and for doing what the cout 
ſhall order. . , 

By Weftm. 1. 3 Ed. 1. c. 9. it is expreſoly provided, that Wy 
who are cutlawed, or have abjured the realm, &c. ſhould be exclu 9 
the benefit of replevin; yet it hath been always held, _ 
court of King's Bench may in their diſcretion, in ſpecial calc ; 
a perſon upon an outlawry of felony ; as, where he pleads, io 
he is not of the ſame name, and therefore not the ſame pe 1 
witlr him that was outlawed, or-alleges any other error in 
proceedings, | g g 
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Putlaborp. 


By the 31 Fliz. c. 3. $3. it is enacted, “That before any ab 

. lowance of any writ of error, or reverſing of any outlawry be 

« had by plea, or otherwiſe, through or by want of any proclama- 

« tion to be had or made according to the form of this ſtatute, 

« the defendant and defendants in the original action {hall put in 

« bail, not only to appear and anſwer to the plaintiff in the former 

« ſuit in a new action to be commenced by the ſaid plaintiff for 

« the cauſe mentioned in the firſt action, but alſo to ſatisfy the Nie the 
« condemnation, if the plaintiff ſhall begin his fuit before the end _ # =>: 
« of two terms next aſter the allowing the writ of error, or other- C. 18. awe, 
« wiſe avoiding of the ſaid outlawry *.” | 

A., who was a foreign merchant, and never in England, was Carth. 459. 
outlawed at the ſuit of B., in an action on ſeveral promiſes for La. Kam. 
goods ſold and delivered; and upon a ſpecial capias utlagatum a „e 
hip and other elfects belonging to A. were ſeiſed, as forfeited up- v. Erbo, 
on this outlawry; and it was moved, that this outlawry may be e 
ncated, and reſtitution awarded, upon affidavits produced and 
read, that the defendant was never infra /egem, i. e. that he never 
was in Englund, and therefore could not be outlawed, becauſe that 
was putting him extra legem, Sed per cur —This outlawry ſhall 
not be vacated upon ſuch affidavits, but the defendant may bring 
a writ of error, which he was compelled to do, and thereupon to 
put in bail to the action in which he was outlawed according to 
the new ſtatute of 4 & 5 W. & M. c. 18. ante; and then the 
plaintiff conſented to the reverſal of the outlawry. 

H. was outlawed in two actions, one was for 10/., the other 2 Salk. 496. 
for 40 5., and upon reverſing the outlawry the court took ſpecial 
bail for the firſt, and an appearance for the other, upon the ſtatute 
485 /. M. c. 18. and the recognizance was taken purfuant 
to 31 Eliz, c. 3. (63. 

[The defendant was outlawed in a perſonal action, without any Serocold v. 
ahdayit made of the plaintiff's demand; and having brought error, Nr , 
he aſſigned his being beyond ſea at the time of the outlawry, for ” Wie 2 N 
which the court made no difficulty to reverſe it. But then the S. c. 
queſtion was, upon what terms they ſhould do it, the plaintiff in- 
liting upon ſpecial bail, and having now made a proper affidavit 
and the defendant inſiſting to file common bail only. The court, 
upon conſidering the words of 4 & 5 V. & M. c. 18. 53. which 
empowers the outlaw to appear by attorney, (as he did here,) and 
ſays, It ſhall be reverſed without bail in all caſes, but where ſpe- 

* cial bail ſhall be ordered by the court,” declared, they were of 
opinion, they had a diſcretionary power to require it or not; and 
that the want of an affidavit before, was no objection; becauſe that 
5 only neceſſary to warrant an arreſt; and here was one in time for 
the new action that muſt be brought. And although the 31 Hliz. 
3. $3- is the only act that expreſsly requires bail; it is not to 
be interred from thence, that in other caſes it is not to be inſiſted 
N for that act makes a new error, and the bail upon it is ab- 7 
dutely to pay the condemnation money. And it is now ſettled, Tidd&'s Pr. 
ou reverſing an outlawry for any-other error in law, beſides 73. 
8 
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vLd.Raym. 
605. 

2 Str. 95 I's 
2 Barnaraiſt. 
293. S. C. 


Impey, 456. 


Cracraft v. 
Gledowe, 
3 Burr, 


1482. 


Outlawry. 
the want of proclamations, the bail is commen or ſpecial; in lil 
manner as upon the arreſt. | 
Where ſpecial bail is required, it need not be put in before the 
allowance of the writ of error; but it is well enough, if put in xt 
any time before the reverſal. 


The bail may render the defendant, and are not, at all events, 
anſwerable for the debt. 

Defendant being arreſted on a captas utlagatum, the ſheriff took 
an attorney's engagement, under his hand, to appear for the de. 
fendant, and reverſe the outlawry, without taking ſecurity by bond 
in double the ſum for which bail was required, purſuant to the 
above ſtatute of 4 & 5 . M. On ſhewing cauſe why an at. 
tachment ſhould not iſſue againſt the ſheriff for diſcharging the 
defendant out of his cuſtody, it was urged, that he neither did, 
nor could know, that it was a caſe requiring bail, as the capiat ut. 
lagatum was not marked for bail; and that the 12 C. I. c. 29. re 
quired an aſſidavit; and that the ſum, for which bail is to be 
taken, is to be marked on the proceſs, Sc. For the plaintiff, it 
was urged, that proceſs of outlawry is not within the ſtatute of 


12 G. 1.; that this was by /þectal original, and the cauſe of action 


Rex v. 
Wilkes, 
4 Burr. 


2539-40» 


mmons 
Bing, 
2 Salk. 496. 


=. 
Soe. Bus. 


$35. Keb. 


is expreſſed in the original proceſs, in which it appears the plain- 
tiff was entitled to bail. The court were clear, that this was not 
a caſe within the 12 G. 1., and thought the ſheriff had acted im- 
properly; but, as there was an affidavit of the under-ſheriff, that 
he had acted to the beſt of his underſtanding without any ill in- 
tention, they enlarged the rule, in order to give the ſheriff an op- 
portunity to put in bail. After which the ſheriff undertook to 
pay the debt and coſts. 

The ſtatute of 4 & 5 W. & M. hath been conſtrued not to 
extend to criminal caſes; at leaſt, not to miſdemeanours after 
conviction. And even in civil caſes, the defendant cannot be 
bailed, where he was not bailable on the proceſs to outlawry; for 
it was the deſign of the ſtatute to put him in the ſame condition, 
as if he had not been outlawed : and therefore, he is not bailable, 
when taken upon an outlawry after judgment. 

Two perſons were outlawed in a joint action againſt them, and 
one moved, that on filing common bail, he might have liberty te 
reverſe the outlawry. Sed per cur. — The writ of error to rever* 
the outlawry muſt be brought in the names of both the parti 
that are outlawed; and, if one only appears, the other may 
ſummoned and ſevered, and then the outlawry may be reve 


for the benefit of the party appearing. ] 


2. Of ſuing out a Scire Facias. 


It is clearly agreed, that an attainder of felony of a perſon ms 
had any lands ſhall never be reverſed by writ of error, Wir an 
ſcire facias againſt all the ter-tenants and lords mediate and — 


Dutlawry, 25% 
diate, But it is (a) ſettled, that ſuch ſcire facias is not neceſſary 12 na- 
1 ey” 1 .* 1 . 

in the caſe of high treaſon. . Kaboom, 
„ Mod. 42. 47. 4 Mod. 366. 2 Hal. Hiſt. P. C. 209. S. P. and that ſuch writ is to iſſue returnable 
* days; and if any lords do appear, they may plead to the errors; and if the ſheriff return there 
are no lands, &c+, then the court proceeds to examine the errors. (a) So ruled, Mich. 12 Ani, the 
Queen v. Strafford, upcn examination of all the precedents. 2 Hawk. P. C. c. 50. & 13. Ca. Law and 
Eq 188. 

Alſo it is ſaid, that it is not neceſſary in the caſe of felony, 2 Salk. 49g. 
when it is ſuggeſted on the roll that the party had no lands, and ?'; 5: 


3 Ld. Raym. 
the Attorney-General confeſſes it. 1 
Where the defendant has obtained a charter of pardon, he muſt Trye, 131. 
ſue out a ſcire facias, to give notice thereof to the plaintiff, in order 75+ 


that he may further proſecute his aCtion, if he think proper, ] 


H) The Effects and Conſequences of a Reverſal: 
And herein, | 


1. Where the Proceedings on the Reverſal are in the ſame Plight 
as if no Outlawry had been. 


[7 is agreed, that after an outlawry of treaſon or felony is re- Cro. Jac. 
verſed, the party ſhall be put to plead to the indictment, for that 404. = 
ſill remains good, and (5) he may be tried at the King's Bench bar; ; Mol, _ 
or the record may be remitted into the country, if it were removed 6 Mod. 115. 
into the King's Bench by certiorari, with a command to the juſtices (5) 2 Hal. 


below to proceed by the ſtatute of 6 H. 6. c. 6, mn 


209. 
50, if a man be outlawed by proceſs in an information, and Salk. 371. 


: . pl. 10. 
_ * and reverſe the outlawry, he muſt plead infanter to the Rex v. Hitt, 
rmation. 


not to 5 Mod. 141. S. P. 
8 after The law is the ſame in civil caſes; and therefore, if an outlawry March, 9. 
mot be in a perſonal action be reverſed, the original remains. 

Ty; for «reſpaſs for taking and detaining his beaſts till he made a fine : 3 Lev. 145. 
ndition, the action was laid in Sie. The defendant pleads, that the cauſe 1 
ailable) cf action did not accrue within fix years before ſuing of the writ. 5,0 


The plaintiff replies, that at another time he brought an original 


em, 2nd in battery in London, intending when the defendant had appeared 
berty to to have declared for this treſpaſs z and that the defendant was out- 
reverſe awed in London; and that within ſuch a time after the reverſal of 
parties the outlawry he declared here. The defendant demurred; and for 
maj be the defendant it was inſiſted, that the original being laid in London, 
reverſes could not in this action declare in another county, though the 


cauſe of action be tranſitory. But, upon information by the pro- 
tuonotaries, that the courſe of the court is, that although the ori- 
final be laid in London for expediting the outlawry, yet, when the 
defendant comes in, the plaintiff may declare againſt him in any 
ther county, be the action local or tranſitory z and the ſtatute 
1 fac, 1. c. 16. gives to plaintiffs generally a power to commence a - 
new ſuit within the year after the outlawry reverſed ; it was ruled, 
lo he might do in this caſe to warrant his declaration within 
courſe of the court, and judgment was given for the * 
2. 140 


% 


£56 ay Outlawry. 


2. To what the Party ſhall be reſtored on Reverfat-of the 
| | Outlawry, - 5 


And. 138, It hath been adjudged, that if the king grant over the lands qt 
le) Shall, a perſon outlawed for treaſon or felony, and afterwards the our. 


after out- 
lawry re- lawry be (a) reverſed, the party may enter on the patentee, and 
| verſed, be needs neither to ſue a petition to the king, nor a /cire facias againſ 
reſtored to the patentee 
his law, and P 4 
be of ability to ſue. Co. Lit. 288. b. 


5 Co. 90. If the goods of a perſon outlawed are ſold by the ſheriff upon 
Hoe's cale, a capias utlagatum, and after the outlawry 1s reverſed by writ of 


—2 = 8 he ſhall be reſtored to the goods themſelves; becauſe the 


litie 
lati 


cited. Cro, ſheriff was not compellable to ſell thoſe goods, but only to leg * 
_ ww them to the uſe of the king. the 
Judged ; where a termor being outlawed upon the ſtatute of recuſancy, the Lord Treaſurer and Baronsof _ 
the Exchequer ſold the term; & wide 2 Jon. 101. 2 Show. 68. pl. 52. and 3 Keb. $71. that ther as P 
ſhall be reſtitution of the profits actually paid into the Exchequer. Vide etiam Bunb. 104. 220, ſnd 
fulal o 
Moor, 26). If an advowſon comes to the king by forfeiture upon an out: math 
1 lawry, and, the church becoming void, the king preſents, and the on 
the outlawry is reverſed ; yet the king ſhall enjoy that preſent perſon; 
ment, becauſe the preſentment there came to the king as the pro 
fit of the advowſon. Fos 
Moor, 269. But, if the church is void at the time of the outlawry, and the dereir 
agreed per preſentation is thereby foricited as a chattel principally and diſtin 
88 of itſelf, there, upon the reverſal of the outlawry, the party ſal (4) 
be reſtored to the prefentation. In 
Cro. Eliz. If a termor being outlawed for felony grants over his term, and : 
270. Og- after the outlawry is reverſed, the grantee may have treſpaſs, fat Jec 
nal's caſe, | 
& 13 Co. the profits taken between the reverſal of the outlawry and tix 
20. 22 aſſignment; for by the reverſal it is as if no outlawry had beet 
' and there is no record of it. 
5 Mod. 61. It is faid, that if a man be outlawed in the King's Bench, and 
"Dp the party's goods ſeiſed into the king's hands, and then the out 
If reſtivu. lawry be reverſed, there can be no reſtitution ; the reaſon where 
tion would of is, for that the court of King's Bench cannot fend a wilt 
— the treaſurer; and the court of Exchequer have no record belort 2. 
{1 to the king? them to iſſue out a warrant for reſtitution *. 
J 2Vern. 312. It hath been adjudged in Chancery, that if A. being poſſeſſed 
' Peyton. „ ſeveral houſes for a long term of years, mortgages the ſame, and! 2 
4 2 = 40. outlawed for high treaſon, upon which thoſe houſes are ſeiſed mt 3 
1 the caſe of the king's hands, and the ſame granted for valuable conſidera 4 
1 23 v- to J. S., who likewiſe gets an aſſignment of the mortgage; 
a: 2 t the repreſentative of A. may redeem the mortgage upon n 3. ( 
\ verſal of the outlawry ; and herein the Lord Keeper ſaid, that fn 
* judgment upon the reverſal is, that the party ſhall be reſtored I, 
io all that has not been anſwered to the king ; which in all caſes u 2. 
{ been underſtood .of the meſne profits anſwered to the roy! | 
6 not as to the principal thing itſelf, though ſeiſed into the bs 3. 
5 hands; and that it was undoubtedly ſo. 28 to a freebold ® 4. 
: beritance, and he ſaw no ſubſtantial difference ia the 
"3 
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Papiſts and Popiſh Recuſants, 


AHE laws for reſtraining the growth of popery, by which (a) 5. e. 

papiſts are ſubjected to divers penalties, forfeitures, diſabi- 1 . 
lities, and inconveniencies, may be conſidered in general, as re- come to 
ating to popiſh (a) recuſants, ſuch as refuſe to make the declara- church, and 
tion againſt popery, and ſuch as promote, encourage, or profeſs —— 
the popith religion. And theſe laws, though made for the ad- feging the 
yancement of religion and the publick good, yet, being confidered popith reli- 
25 penal laws, have, like all other penal laws, been conſtrued gde 
ſtrictly. | of ſuch re- 
fuſul or recuſancy, are termed popiſh recuſants convict. But the 24 Eliz. c. 1. extends to all tecuſants; 
nd the courts cannot take notice of the grounds of the reeuſancy, but muſt puniſh them for not coming 
to church, without examining into the cauſe why they did not. Skin. 99. pl. 14. per Sanders, Ch. J. 
but for his, wide tit, Hereſy, and Offences agaiuſt Religion. —— And what ſhall be evidence to prove a 
perſon a popiſh recuſant convict, vide Keb. 7. 


For the better underſtanding of theſe penalties, c. the laws Hawk. P. C. 


lerein are ranked under the following heads: 3 


(4) The Diſabilities, Reſtraints, Forfeitures, and 


Inconveniencies which Popiſh Recuſants are ſub- 
ject to: And herein, 


1. Of their Diſability to bring any Action. 

2, Of bearing any Publick Office or Charge. 

3. Of claiming any Part of a Huſbands perſonal Eſtate, 

4. Of claiming an Eſtate by Curteſy, or by Way of Dower, 
after a Marriage againſt Law. 


2. Of the Reſtraints they are put under. And herein, 


1. From going five Miles from Home. 

2. From coming to Court. 

3- From keeping Arms. 

4. From coming within ten Miles of London. 


3 Of the Forfeitures they are liable to. And herein, 


1. That of two Parts of a Jointure or Dower. 

2 That of 201. for not receiving the Sacrament yearly after 
Conformity. 4 

3. That of 101. for an unlawful Marriage. 

4. That of 100 l. for an Omiſſion of lawful Baptiſm. 

5. That of 201. for an unlawful Burial. h 

a. V. 8 4. Of 
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4. Of the Inconveniencies they are ſubject to: And bereit, 
1. That their Houſes may be ſearched for Reliquer, whether 
they be Men or Women. bh an 


2. If they be Women, and married, that they may be am. 
mitted. N | 


(B) Of the Offence of not making a Declaration 
againſt Popery, and the Reſtraints it ſubjects the 
Parties to: And herein, 


1. From ſitting in Parliament. 

2. Holding a Place at Court. 
3. From living within ten Miles of Londen, 
4. From keeping Arms. 


(C) Of the Offence in Promoting or Profeſſing tle 
Popiſh Religion: And herein, 


1. Of the Offence of ſaying or hearing Maſs or other Popik 
Service. | 

2. Of giving or receiving Popiſh Education 

3. Of buying or ſelling Popiſh Books, 

4. Of keeping Schools. 


5. Of withholding a competent Maintenance from a Pit 
teſtant Child. 

6. Of the Diſability of thoſe profeſſing the Popiſh Relig 

to preſent to a Church. | 

Of their Diſability to purchaſe, 


=} 


* . _ — — i a 1 


(A) The Diſabilities, Reſtraints, Forfeitures, 200 
Inconveniencies which Popiſh Recuſants are ſul 
ject to: And herein, 


1. Of their Diſability to bring any Action. 


BY the 3 Zac. 1. c. 5.511, it is enacted, & That every Fo 
e recuſant convict ſhall ſtand to all intents and purpoſes 

* ablcd as a perſon lawfully excommunicated, and as if fuch Þ | 
& ſon had been ſo denounced and excommunicated according 
ce the laws of this realm, until he or ſhe ſhall conform, Er. le 
& that every perſon ſued by ſuch perſon ſo diſabled, MJ . 
* the ſame in diſabling of ſuch plaintiff as if he of t 


. . tt 
© communicated by ſentence in the eccleſiaſtical court, wo | 


8 tle 


r Popil 


TI. 
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n action of ſuch recuſant do concern ſome hereditament or leaſe, 
1 which is not to be ſeiſed into the king's hands by force of ſome 
« [aw concerning recuſancy.” ; 

In the conſtruction of this branch of the ſtatute, it hath been 
holden, s | 

That the plea of ſuch a conviction, like all other pleas in diſ- Noy, 89. 
ability, ought to be pleaded before (a) imparlance, and alſo con- Latch, 176, 

A . 1 Hetl. 18. 

clude with a (5) demand if the plaintiff ſhall be anſwered. + Sn 
p. C. c. 12. 2. (a) Cannot be pleaded after a general imparlance, but may be pleaded puis darrein 
continuance, becauſe being in diſability of the perſon, may accrue after a continuance. Mod. Ca. in. 
Law and Eq- 43. 381. (6) In debt for rent by the plaintiffs as executors of J. S., defendant pleads in 
chatement by pet. judicium de brewi, &c. for that one of the plaintiffs is a popiſh recuſant convict, and 
exaſi excom. by this ſtatute; but it was held, that this, as here, ought not to be pleaded- in abatement, 


becauſe the writ is not abated thereby, but only ſuſpended ; and the pleading ought to be re ri non 
debent. J Lev. 208.— 80, where judgment Was generally. Mod. Ca. in Law and 


Eq. 43+ 381 . 


That ſuch plea ought alſo to ſhew before what juſtices the con- Noy, 89. 
riction was, that the court may know where to ſend for a certiſi- Lach, 176. 
cate thereof, if it be denied; and alſo that the record itſelf, or 229565 | 
at leaſt a certificate thereof, ought to be immediately produced, 
according to the general rule of law, as to all dilatory pleas 
grounded on records. | 

That, if after ſuch a plea it be certified, that the plaintiff hath 
tonformed, and thereupon the defendant be ordered to plead in 
chief, and then the plaintiff relapſe, and be convict again, the de- 
ſendant cannot plead the ſame in diſability a ſecond time. 

That it muſt appear, either from the conviction itſelf, or by 
proper averments, that the plaintiff is convicted of popiſh recu- 
fancy, becauſe no recuſants, except popiſh ones, are within the 
ſaid clauſe. But this is ſufficiently ſet forth, by alleging, that the 
plaintiff being papalis recuſans was indicted and convicted ſecun- 
cum formam flatuti, &c. 

It ſeems to be the better opinion, that this being a penal law, 
and therefore to be conſtrued ſtrictly, the words as perſons lau- 
fully excommunicate, &c. mean no more than diſabling the party, in 
the ſame manner as an excommunicated perſon, to bring an 
action, but do not ſubject the party to the other conſequences of 
an excommunication. 


2. Of bearing any Publick Office or Charge. 


7 By the 3 Fac. 1. c. 5.5 8. it is enacted, © That no recuſant con- 
4 vict ſhall at any time practiſe the common law of this realm 
ode counſellour, clerk, attorney, or ſolicitor in the ſame; nor 
0 ſhall practiſe the civil law as advocate or proctor; nor practiſe 
# phyſick, nor uſe or exerciſe the trade or art of an apothecary ; 
bor ſhall be judge, miniſter, clerk, or ſteward of or in any court, 
er keep any court; nor ſhall be regiſtrar ox town-clerk, or other 
i winiſter or officer in any court; nor ſhall bear any office gr 
1 Charge as captain, lieutenant, corporal, ſerjeant, ancient bearer, 
other office in camp, troop, band, or company of ſaldiers ; 
S 2 „ nor 
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ce nor ſhall be captain, maſter, governor, or bear any office ct 
& charge of or in any ſhip, caſtle, or fortreſs of the king's ma. 
cc jeſty's, his heirs and ſucceſſors, but be utterly diſabled for the 
« ſame; and every perſon offending herein ſhall alſo forfeit for 
« every {uch offence 100/. the one moiety whereof ſhall be to 
« the king's majeſty, his heirs and ſueceſſors, and the other moie 
« to him that will ſue for the ſame by action of debt, bill, plaint, 
cc or information, in any of the king's majeity's courts of record; 
© wherein no eſſoin, protection, or wager of law ſhall be admitted 
ec or allowed.“ 

And by g 9. of the ſaid ſtatute it is further enacted, © That no 
c“ popiſh recuſant convict, or any having a wife being a popiſh 
© recuſant convict, ſhall exerciſe any publick oſſice or charge in 
& the commonwealth, but ſhall be utterly diſabled to exerciſe the 
c ſame by himſelf or by his deputy, except ſuch huſband him. 
&« ſelf, and his children which ſhall be above the age of nine years 
© abiding with him, and his ſervants in houſehold, ſhall once 
cc every month at the leaſt, not having any reaſonable excuſe to 
« the contrary, repair to ſome church or chapel uſual for divine 
& ſervice, and there hear divine ſervice ; and the ſaid huſband, 
« and ſuch his children and ſervants as are of meet age, receiv? 
ce the ſacrament of the Lord's Supper at ſuch times as are limited 


c the true religion.“ 

On theſe ſections it hath been obſerved, 1/7, That the latter er- 
tends to all publick offices and charges in general, whereas the 
former extends only to thoſe which are particularly enumerated, 
2dly, That this latter expreſsly diſables a popiſh recuſant to exer- 
ciſe ſuch an office by himſelf or his deputy, but the other ſays no- 
thing at all of the exerciſe of an office by a deputy. 


3. Of claiming any Part of a Huſband's Perſonal Eflate. 


By the 3 Fac. 1. c. 5. F 10. it is enacted, That evety woman 


« being a popill: recuſant conviR, (her huſband not ſtanding con. _ 
te victed of popiſh recuſancy,) which ſhall not conform herſelf and hola - 
« remain conformed, but ſhall forbear to repair to ſome church NH. 
c or uſual place of common prayer, and there hear divine ſernce 11 Nr 
te and ſermon, if any then be, and receive the ſacrament of the * 
Lord's Supper, according to the laws of this realm, by tic gy 
&« ſpace of one whole year next before the death of her ſaid uſ- ! mY 
* band, ſhall not only be diſabled to be executrix or adminiſtra» 21 wh 
ct trix of her ſaid huſband, but alſo to have or demand any pat 4 * 
* of her ſaid huſband's goods or chattels by any law, cuſton * by 
« or uſage whatſoever ;” and by 3 Fac. 1. c. 5. $13. every ve 12 
man is put under the like diſability, being a popiſh W Engl; N 
who ſhall be married otherwiſe than according to the church 0 4 f 8 
England. g Mat 
N 2 Ird Or a 
55 ual way 
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o 

2 4. Of claiming an Fflate by Curteſy, or by Way of Dower, after 8 

* arriage againſt Law. 2 

- By the 3 Jac. I. c. 5. $ 13. it is enacted, © That every man, who, 

. « being a popiſh recuſant convict, ſhall be married otherwiſe 

« than in ſome open church or chapel, and otherwiſe than ac- 

4; « cording to the orders of the church of Zgnland, by a miniſter 

ted « lawfuily authoxized, ſhall be diſabled to have any eſtate as te- 

| „ nant by the curteſy 3 and that every woman, being a popiſh” 

= « recuſant convict, who ſhall be married in other form than as 

ſh & aforeſaid, ſhall be diſabled to hold her dower, or jointure, or 

F* « widow's eſtate,” 

the | | 

um- 2. Of the Reſtraints they are put under: And herein, 

ears 

once I. From going five Miles from Home. 

le to | 
*r To this purpoſe it is enacted by 35 Eliz. c. 2. and 3 Fac. 1. c. 53. | 
and, $6, 7. © That every popiſh recuſant convict ſhall repair to his | 
* „place of dwelling, Sc. and not remove above five miles from [| 
Sed * thence, unleſs he be urged by proceſs, &c. or haye a licence 
_— from the privy council, Wc. or under the hands and ſeals of | 


four juſtices of the peace, with the aſſent in writing of the 
* lieutenant of the county, or of the biſhop, c. (every licence 


rex · ant 0 dun 
s the * of which kind by juſtices of peace muſt expreſs both the par- 
rated, * ticular cauſe and the time for which it was given, and ought 


© not to be granted without a previous oath of ſome reaſonable 
* cauſe,) under pain of forfeiting all his goods and hereditaments, 
* (wacther freehold or copyhold,) for his life, or of abjuring thg 
realm, if he be not worth twenty marks a-year, or forty pounds 
n goods, unleſs he recant before conviction, and alſo continue 
„ conformable.” 


In the conſtruction hereof it hath been holden, that the privy Hawk. P. c. 


exer- 
5 no- 


— wancil may grant ſuch licence without any ſuch ſpecial cauſe or * 33+ 
If and oath, Se. but that juſtices of peace cannot. Alſo it hath been 

hurch tolden, that in pleading a licence of juſtices of peace, it muſt be 

ſeryice apretsly ſhewn, that it was made under their hands and ſeals ; 

of the ite caute in particular for which it was granted mult be ſet forth, Cro. Jac. 
by the A the time for which it was limited, and that the party was * not 
id hub Vorm to the truth of ſuch cauſe. Moor, 836, 
niſtra· !tis faid, chat if the ſame perſon be both a juſtice of peace Hawk. P. c. 
ny paſt ul 2 lieutenant, he cannot both join in a licence as juſtice of 12. 34: 
uſtom, dic, and allo give his aſſent as lieutenant, but can only act in 

ery vo- one capacity. | | 


cuſant, * ſeems, that the miles ſhall be computed according to the Cawley, 
% manner, allowing 5280 feet, or 1760 yards, ta each mile; 23% Cre. 
and that tl {. 8 Eliz. 212. 
10 ze lame ſhall be reckoned not by ſtrait lines, as a 
| 0 arrow may fly, but according to the neareſt and moſt - 

vay. | | a0! 


1 
47 8 3 2. From 
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5 2. From coming to Court. 
By the 3 Fac. 1. c. 5.42. it is enacted, “ That no popiſh re. 


« cuſant convict ſhall come into the court or houſe where the 
& king or his heir apparent ſhall be, unleſs he be commanded fu 
& to do by the king, upon pain of 100/, And it is further en- 
« aCted by 3 Car. 2. flat. 2. F 5 & 6. that every popiſh recuſant 
« convict, who ſhall come adviſedly into or remain in the pre- 
ic ſence of the king or queen, or ſhall come into the court or 
cc houſe where they or any of them reſide, ſhall be diſabled ts 
« hold or execute any office or place of truſt civil or military, or 
« to ſue in law or equity, or to be an executor, fc. or capable 
« of any legacy or deed of gift, and ſhall forfeit for every offence 
cc 500 J., unleſs ſuch perſon do, within the term next after ſuch 
« his coming or remaining, take the oaths of allegiance and ſu- 
« premacy, and make the declaration againſt tranſubſtantiation 
« and the invocation of ſaints, c. in the court of Chancery. 


BY 
« | 


| 
— X = — 1 
—— — rate ar ns WAALS” - pe oa 
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3. From keeping Arms. 


. 

ECD TIES 

" Fran 
2 — 2 
r F 


2. 

By the 3 Jac. 1. c. 5. 5 27, 28, 29. it is enacted, “ That al 

cc ſuch armour, gunpowder, and munition of whatſoever kind, a 
* any popiſh recuſant convict ſhall have in his own houſe, or Þ 
« elſewhere, or in the poſſeſſion of any other, at his diſpoſition, 7Þ 
ce ſha!l be taken from him by warrant of four juſtices of peace at 76 
« their general or quarter ſeſſions, (except ſuch neceſſary weapons : - 
c 


ce as ſhall be allowed him by the ſaid four juſtices for the defence 
« of his perſon or houſe,) and that the ſaid armour, c. fo taken, * 64 
ce ſhall be kept at the coſts of ſuch recuſants in ſuch place as the 
« ſaid four juſtices at their ſaid ſeſſions ſhall appoint ; and that 


<« if any ſuch recuſant, having ſuch armour, c. or if any other b 
cc perſon who ſhall have any ſuch armour, &c. to the uſe of ſuch 1 
cc recuſant, ſhall refuſe to diſcover to the ſaid juſtices, or aui 0 « in 


« them, what armour he hath, or ſhall let or hinder the delivery « fl 
« thereof to any of the ſaid juſtices, or to any other perion au- 
tc thorized by their warrant to take the ſame z that then ever 
<< perſon ſo offending ſhall forfeit his ſaid armour, &. and all 


4e be impriſoned for three months without bail, by warrant fro By 
« any juſtice of peace of ſuch county. And it is further e te rec 
« ed, that notwithſtanding the taking away ſuch armour, &. Jet © eat 
<« ſuch recuſant ſhall be charged with the maintaining of the * « the 
&« and with the providing of a horſe, &c. in ſuch ſort as others 0 « ww} 
« his majeſty's ſubjects.” ” 1 
[4 1 

x If 
4. From coming within ten Miles of London. 7 25 
By the 3 Fac. 1. c. 5. 5 4, 5. it is enacted, © That no popiſh * 4 _—_ 
cc — 95 ſhall DL LA the compaſs of ten miles 4 1 = 
« Lond:n, under pain of 100 J. except ſuch perſons as at the a, 
f | | 6 ſha 


Papiſts and Popiſh Reeuſants, 


« of the ſaid act did uſe ſome trade, myſtery, or manual occupa- 
« tion in London, & e. and ſuch as ſhall have their only dwelling 
« jn London, &C. | FOR 


» 3. Of the Forfeitures they are liable to: And herein, 
i 1. That of two Parts of a Fointure or Dower. 
t 
pre- By the 3 Jac. I. c. 5. F 10. it is enacted, “ That every mar- 
rt or « ried woman, being a popiſh recuſant convict, (her huſband not 
d ty « ſtanding convicted of popiſh recuſancy,) who ſhall not conform 
y, et « herſelf and remain conformed, but ſhall forbear to repair to 
pable « ſome church or uſual place of common prayer, and there to 
Fence « hear divine ſervice and ſermon, if any then be, and receive the 
ſuch « ſacrament of the Lord's Supper, according to the laws of this 
id ſu- + & realm, within one year next before the death of her ſaid huſ- 
iation « hand, ſhall forfeit to the king the profits of two parts of her 
by « jointure and dower of any hereditaments of her ſaid huſ- 
« band,” &c, 
% That of 201. for not receiving the Sacrament yearly after Con- 

hat al formity. 
_ By the 3 Jac. 1. c. 5. 5 1, 2, 3. it is enacted, „ That if any 
uſe, or 3 | | I : 
ofition, popiſh recuſant convict who hath conformed himſelf to the 
= „church, c. ſhall not receive the ſacrament in his own pariſh- 
eapons church, &c. within one year after his conformity, he ſhall for- 
lefence g 9 4 and for the ſecond year 40 J. and for every year after 
taken, 04,” fc, 
+ as the 
"I tha 3. That of 1001. for an unlawful Marriage, 
y other By the 3 Fac. 1. c. 5.6 13. it is enacted, “ That every popiſh 
of ſuc © rccuſant convict, who ſhall b ho 1 

reculant 8 all be married to a woman who is no 
207 0 * inheritrix, otherwiſe than according to the church of England, 
— * ſhall forfeit 100 J.“ | | 
144 4. That of 1001. for an Omiſſion of lawful Baptiſm. 
mt from By the 3 Jac. I. c. 5.5 14. it is enacted, That every popiſh 
x enat- * recuſant ſhall, within one month after the birth of his child, 
to. Je * cauſe the ſame to be baptized by a lawful miniſter according to 
he wo * the laws of this realm, in the open church of the ſame pariſh 
others 0 © where the child ſhall be born, or in ſome other church near 


adjoining, or chapel where baptiſm is uſyally adminiſtered or, 
x if by infirmity of the child it cannot be brought to ſuch place, 
n then the ſame ſhall within the time aforeſaid be baptized by the 
8 lawful miniſter of any of the ſaid pariſhes or places aforeſaid z 
„ Pon pain that the father of ſuch child, if he be living, by the 
g (pace of one month next after the birth of ſuch child, or if he 
the time i be dead within the ſaid month, then the mother of ſuch child 
ſhall for every ſuch offence forfeit 1001. Ec. h 
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Repealed 
y 316. 3. 
8. 32. ] 


[Repealed 
dy ou 

31 G. Js 
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In og 
perſons tak - 
ing the oath 
therein re- 


quired. 
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5. That of 201. for an unlawful Burial, 


By the 5 Jac. 1. c. 5.4 15. it is enated, “ That if any popi « 0 
6 ws Ar x being FL pin he ſhall be buried in «lum « þ 
ic place than in the church or church-yard, or not according to & f 
« the laws of this realm, the executors, Wc. of ſuch recufant « \ 
“ knowing the ſame, or the party that cauſeth him to be ſo by. 10 2: 
&« ried, ſhall forfeit 20 1. We. ps « at 
. « a( 
( py 
4. Of the Inconveniencies they are ſubject to: And herein, 6 5 
I. Wat their Houſes may be ſearched for Reliques, whether they le x 51 
Men or Women. ” 

To this purpoſe it is enacted by the 3 Fac. 1. c. 5. f 26. © That 

ec any two Juſtices of peace, and all mayors, bailiffs, and chief 

« officers of cities and towns corporate in their reſpective juriſ- p 

« dictions, may ſearch the houſe and lodgings of every popiſh 4 . 
« recuſant convict for popiſh books and reliques, and that if any "* 5 
c altar, pix, beads, pictures, or ſuch like popiſh relique, or any 6 he 
« popiſh book be found in the cuſtody of ſuch perſon, as in the « that 
«& opinion of the ſaid juſtices, &c. ſhall be unmeet for him or > Sh 
« her to have or uſe, it ſhall be defaced or burnt, if it be meet 13 
&« to be burnt; and if it be a crucifix, or other relique of any u reſi 
% price, the ſame ſhall be defaced at the general quarter ſeſſions « fect; 
te in the county where it ſhall be found, and then reſtored to the Tun 
« owner.” | 25 | the h 
2. If they be Women, and married, that they may be committed, k ay 
* firſt f 


To this purpoſe it is enacted by the 7 Fac. 1. c. 6. 5 28. © That ray: 
& jf any married woman, being a popiſh recuſant convict, ſhall not ut fe 


« within three months after her conviction conform herſelf, and " Gays i 
te repair to church and receive the ſacrament, Oc. ſhe may be hh 
« committed to priſon by one of the privy council, or by tc 3 
« biſhop, if ſhe be a baroneſs ; or if under that degree, by juſtices 
« of peace, whereof one to be of the quorum, there to remain till 
« ſhe perform, (5c, unleſs the huſband will pay to the king ten ; 
© pounds a-month for her offence, or elſe the third part of all | che 
ic lands, Qc. at the choice of the huſband,” c. | { wa 
x 1 | 3 ; ca 
| | " papiſts, 
(B) Of the Offence of not making a Declaration . * 
againſt Popery, and the Reſtraints it ſubjects the ime of 
Parties to; And herein, = as 
* | ' 
1. From ſitting in Parliament. 10 wh 
B che 30 Car. 2. fat. 2, c. 1. it is enacted, & That no fe By . 0 
« ſhall vote or make his proxy in the Houſe of Peers, ot 0 dec 
Houſe an refu 


* there during any debate; and that no member N 4 Commons 
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„commons ſhall vote or fit there during any debate after the 
« Speaker is choſen, until ſuch peer or member ſhall take the 
« oaths of allegiance and ſupremacy, and make a declaration of 


a « his belief that there is no tranſubſtantiation in the ſacrament of 
* @ the Lord's Supper, and that the invocation or adoration of the 
- « Virgin Mary, or any other ſaint, and the facrifice of the maſs, 
mM « az they are now uſed in the church of Rome, are ſuperſtitious 
* « and idolatrous, &c., on pain that every ſuch offender ſhall be 
« adjudged a popiſh recuſant convict, and diſabled to hold or 
« execute any office, c., or from thenceforth to fit or vote in 
5 « either houſe of parliament, to ſue in law or equity, or to be 
« puardian, executor, or adminiſtrator, or capable of any legacy 
y(t « or deed of gift, and ſhall forfeit for every offence 5004.” 
N Holding a Place at C 
hief 2, Holding a Place at Court. 
url. By the 30 Car. 2. fat. 2. 69. 12, 13. it is enacted, “ That [The fifth 
piſh « exery perſon who ſhall be a ſworn ſervant to the king ſhall take 8 . 
any « the ſaid oaths, and ſubſcribe the ſaid declaration in Chancery of Great 
any « the next term after he ſhall be ſo ſworn a ſervant, c.; and Britain and 
| the « that if any ſuch perſon neglecting ſo to do ſhall adviſedly come — 
* into or remain in the preſence of the king or queen, or ſhall the Houſe 
meet come into the court or houſe where they are, or either of them of Com- 
851 " reſide, he ſhall ſuffer all the penalties expreſſed in the foregoing — 
" ſeftion; unleſs ſuch perſon coming into the king's pre- as mention- 
o the * ſence, Sc. ſhall firſt have licence ſo to do by warrant under en ia the 
the hands and ſeals of fix privy counſellours, by order of the OE " 
« pry council, upon foqge urgent occaſion therein to be ex- convid, 
ed, " preſſed ; which licence ſhall not exceed ten days, and ſhall be who Gall 
That * kirſt filed, Sc. in the petty- bag office for any body to view with- vile ly = 
11 not " out fee, Sc.; and no perſon to be licenſed for above thirty or remain in 
- and * days in one year.“ | — — > 
lay de =, to the like penalties. But this clauſe is repealed as to peers of Great Brizain and Irelagd by 
y the *. 31 C. 3. c. 32. $ 20. who ſhall take the oaths therein appointed, ] 
aftices | 
un n 3- From living within ten Miles of London. 
Ng 


all bus : by the 1 . M. c.9. it is enacted, 5 That ev juſtice of Repealed 
 beace in Landen and Weſtminſter, and within ten miles thereof, WI 72 
ſhall cauſe to be arreſted and brought before him all reputed ,, B — 


k F a . - 2 2 
Papilts, (except foreigners, being merchants or menial ſervants taking the 


ation r* ambaſſadour or publick agent, and except all ſuch as an 
's the ued ſome trade, myſtery, or ſome. manual occupation at the &.13 - 


| ime of the ſaid act, in London, &c. and alſo except all ſuch per- 
s as had their dwelling in London, &c. within fix months 
* the thirteenth of February 1688, and no dwelling elſe- 
Te = and certified their names to the ſeſſions before the firſt 
T7 uf 1689,) and that every ſuch juſtice ſhall tender the 
1 <claration to every ſuch perſon ; and that __ per- 
ruling the ſame, and afterwards remaining in Londsr, &c, 
«5 or 
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te or within ten miles thereof, on being certified to the Ring 4 
& Bench or quarter ſeſſions at the next term or ſeſſions, as l 0 5 
« ing refuſed to make the ſaid declaration, and negleQing th 4 a1 
& make the ſame in ſuch court, ſhall ſuffer as a popiſh recuſut & ar 
« convict,” Wc. « re 
& bi 
4. From keeping Arms. « ſe 
der 
By the 1 V. & M. c. 15. it is enacted, © That any two juſticy " 
E Cc of peace may and ought to tender the ſaid declaration to: 

% perſon whom they ſhall know or ſuſpect, or have informatin 

« of as being a papiſt, or ſuſpeCted to be ſuch; and that no ſuc 

« perſon ſo required, and not making and ſubſcribing the {ail 
«declaration, or not appearing before the ſaid juſtices upon w. To 
<« tice to him given or left at his uſual abode, by one authorized 1 Jac 
cc by warrant under the hands and ſeals of the ſaid juſtices, ſul « fon 
ac keep any arms, or ammunition, or horſe above the value of ;{ « ſen 
& in his own poſſeſſion, or in the poſſeſſion of any other perſon gor 
& his uſe, (other than ſuch neceſſary weapons as ſhall be allowed inte 
cc him by the quarter ſeſſions for the defence of his houſe or g of: 
e ſon, ) and that any two juſtices of peace, by warrant under then per 
« hands and ſeals, may authorize any perfons in the daf for 
cc with the aſſiſtance of the conſtable or his deputy, or tit chil 
* man, to ſearch for all ſuch arms, &c. and horſes, and ſeize then bor 
4e to the king's uſe; and that the ſaid juſtices ſhall deliver 098g not 
« ſaid arms and ammunition at the next quarter ſeſſions in open « {1}, 
ic court, and that whoever ſhall conceal, &c, or ſhall be aidug4 u men 
te the concealing any ſuch arms or horſes, ſhall be committed « ſoey 
U ce the common gaol by warrant under the hands and ſeals of u fs ever 
te two juſtices of peace, and alſo forfeit treble the value; nw « (4+ 
« that thoſe who diſcoyer any ſuch arms or ammunition, ſo a med 
« ſame may be ſeized, ſhall have the full value thereof, to , fall 
ce awarded to them by the ſeſſions, &c., and that ſuch refuſets 0 And 
de the ſaid declaration, &c, ſhall be diſcharged whenever © © the « 
« make the ſame,” not | 
: |  fa& 
* educ 
(C) Of the Offence in Promoting or Profeſling 0 — 

Popiſh Religion: And herein, 01 
if 0 
1. Of the Offence of ſaying or hearing Maſs or other Top 1 * 
Service. 4 — 
1 

Repealed Y the 23 Eliz. c. 1. $4. it is enacted, “ That every fer of thy 
b. 18 Zo B ec who ſhall ſay or ba maſs. being thereof lawfully yoni 1 and | 
= an.» „ ſhall forfeit two hundred marks, and be committed to ut . — 
taking the © the next gaol, there to remain by the ſpace of one 15 Ir ered 
oaths there- 46 from thenceforth till he have paid the ſaid ſum of — 5 form, 
el. F 4 marks; and that ev perſon who ſhall village 1 1 a 
3 ſhall forfeit the ſum of od hundred marks, and ſuff bh 
216. pl. 220. 40 impriſonment.” — ; « Teaſor 
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Mo it is enacted by the 11 12 V. 3. c. 4. „ That every [Repealed 
& perſon who ſhall apprehend any popiſh bithop, 22 or Jeſuit, „% 
« and proſecute him to conviction for ſaying maſs, or exerciſing — 
any other part of the function of a popiſh biſhop or prieſt, ſhall biſhops, &r, 
« receive 100/. of the ſheriff; and that every ſuch popiſh — 
« biſnop, Sc. (except, being a foreigner, he be entered in the appointed 
« ſecretary's office, arid officiate only in the houſe of a foreign betore they 
« miniſter,) ſhall be adjudged to perpetual impriſonment.” ſhall have 


| deen appre- 
hended, or any proſecution commenced againſt them.] 


2. Of giving or receiving Popiſh Education. 


To this purpoſe there are ſeveral ſtatutes, and firſt by the 
x Jac, I. c. 4+ 96, 7. it is enacted, © That if any perſon or per- 
« {ons under the king's obedience ſhall go or ſend, or cauſe to be 
« ſent, any child, or any other perſon under their or any of their 
government, beyond the ſeas out of the king's obedience, to the 
intent to enter into, or reſide in, or repair to, any college, &c. 
« of any popiſh order, profeſſion, or calling, to be inſtructed, 
perſuaded, or ſtrengthened in the popiſh religion, or in 5 
« fort to profeſs the ſame; every ſuch perſon ſo ſending ſuc 
« child, Sc. ſhall forfeit 100 J.; and every ſuch perſon ſo paſſing 
4 or being ſent, &c. ſhall in reſpect of him or herſelf only, and 
not in reſpect of any of his heirs or poſterity, be diſabled to 
© inherit, purchaſe, take, have, or enjoy any profits, heredita- 
© ments, chattels, debts, legacies, or ſums of money, &c. what- 
{ ſoeyer; and that all eſtates, terms, and other intereſts whatſo- 
® ever to be made, ſuffered, or done, to the uſe or behoof of any 
« ſuch perſon, or upon any truſt or confidence, mediately or im- 
* mediately, to or for the — or relief of any ſuch perſon, 
e ſhall be utterly void.” 

And it is further enacted by 3 Fac. 1. c. 5. 516. “ That if Keb.263- 
* the children of any ſubject within the realm (the ſaid children 
* not being ſoldiers, mariners, merchants, or their apprentices, or 
* factors) ſhall be ſent or go beyond ſea to prevent their 
education in England, or for any other cauſe, without the li- 
* cence of the king or fix of his privy council, (whereof the prin- 
1 cipal ſecretary to be one,) under their hands and ſeals; that then 
nn ſuch child ſhall take no benefit by any gift, conveyance, 
ber Tach deſcent, deviſe, or otherwiſe, of or to any hereditament or chat- 

f tel, till ſuch child being of the age of eighteen years, or above, 

WM. take the oath therein mentioned before ſome juſtice of peace 
yery pf 1 of the county, liberty, limit, where the parent of ſuch child did 
lly — I and (hall inhabit; and that in the mean time the next of kin to 
top" . luch child, who ſhall be no popith recuſant, ſhall have the ſaid 
e P . lereditaments, Sc. ſo given, Wc, until ſuch child ſhall con- 
wo hu 1 „ m, &c, and take the ſaid oath, and receive the ſacrament z 
y hear a 1 after ſuch conformity, c. he who hath received the profits 
fer f ot the ſaid hereditaments ſhall account for the ſame, and in 
- Teaſonable time make payment thereof, and reſtore the value of 
« the 


ſſing th 
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e dience, to the intent to enter into or be reſident, or trained up 


way's cale, 


* Vide 
5 Elis. C. 1. 


. and 
27 Eliz. 
0 12. 


Hob. 74 
per Hobart, 


©}. 
12 Ann, 


ip C. B. 
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ee the ſaid goods, c.; and that whoever ſhall ſend ſuch c 
« over ſeas ſhall forfeit 100/., which by 11& 12}, 3. 6. 4 
&« 9 6. ſhall be to the ſole uſe and benefit of the perſon who fl 
« diſcover the oflence.” | 

Alſo it is enacted by 3 Car. 1. c. 2. “ That if any perſon un- 
« der the obedience of the king ſhall go, or ſhall convey or ſend, 
% or cauſe to be ſent or conveyed, any perſon out of the kin; 
« dominions into any parts beyond the ſeas, out of the king's obe 


« in any priory, abbey, nunnery, popiſh univerſity, college, or 
« ſchool, or houſe of Jeſuits, prieſts, or in a private popiſh fa 
« mily, and ſhall be there by any popiſh perſon inſtructed, per. 
e ſuaded, or ſtrengthened in the popiſh religion, in any ſort to 
« profeſs the ſame; or ſhall convey or ſend, or cauſe to be con- 
« veyed or ſent, any thing towards the maintenance of any perſon 
« ſo going or ſent, and trained and inſtructed as is aforeſaid, c 
“under the colour of any charity towards the relief of ay 
« priory, &c. or religious houſe whatſoever ; every perſon { 
« ſending, &c. any ſuch perſon or thing, and every perſon paſlng 
« or ſent, being thereof convicted, &c. ſhall be diſabled to proſe- 


to take 
Was VC 


19 

« cute any ſuit in law or equity, or to be executor or adminiltrator "1d 
« to any perſon, or capable of any legacy or deed of gift, or to ben "gry 
« any office within the realm; and ſhall forfeit all his goods and of the 
« chattels, and ſhall forfeit all his hereditaments, offices, and him 
te eſtates of freehold, during his life.” o inhe: 

In the conſtruction of the 3 Fac. 1. c. 5. it hath been holden, Bp | 0 
that if E. T., being the king's ward of lands holden of the king hy 1 
knights-ſervice in chief, die the king's ward, and it be found that * * 
A. and B. are his ſiſters and heirs, both of full age, and that 4 d poſte 
in the lifetime of her brother departed this realm contrary to thi * 
ſtatute, and is a nuff profeſſed; the king may retain 4.8 moiety ck 
in his own hands till ſhe, according to the 1 Elia. c. 1, take de op 
oath of ſupremacy * required on ſuing out livery ; for the words Wo 
of the ſtatute 3 Fac. 1. c. 5. are, ſhall take no benefit b 2 bn wh 
not that the party ſhould not take by deſcent; and therefore de Ke of th 
eſtate does not veſt abſolutely in B. the ſiſter and next heir, but Wn LiF th 
her right is to the rents and profits during the non-conformity 1 
her ſiſter, for which in caſe of common lands ſhe might enter H * 
but in this caſe the king is intereſted, and is not obliged to oo u there 
livery to the heir, till ſuch time as the oath of ſupremacy title h 
taken.  .nd (ol able; 

So, if ſuch an heir, being beyond ſea, ſhould bargain an er le 
his lands to a ſtranger, the bargain in ſuch caſe will 8 lde pr 
next of kin, and the bargainee may take the lands out of the f „ Fe 
of the next of kin, in caſe he had entered; for the eſtate u \ Cor 


veſted abſolutely in ſuch next of kin; but in ſuch caſe _ bY 

may refuſe to give livery ſued out on ſuch bargain in the n 

the heir, except the heir himſelf appears and takes the oa 
remacy in his proper perſon, : * 

E Go * Gerard in the year 1660 ſettled the eſtate in — 

to the uſe of himſelf and the heirs male of bis body, rem 
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te heirs male of the body of Thomas firſt Lord Gerard, remainder and affrmed 
i his own right heirs. Charles Lord Gerard, upon the death of = — 
Diel Lord Gerard (only ſon of the faid C.) without iſſue male, Thoraby v. 
-ntered, claiming the eſtate as heir male of the body of T homas Fleetwood, 
it Lord Gerard, by virtue of the ſaid limitation in the ſettle- — 
ment; and by virtue of this title enjoyed that eſtate above twenty- Hamilton's 
two years, and during the. time of his enjoyment ſuffered ſeveral caſe, 


-coreries, and ſettled the eſtate upon his marriage in 1689, and Sri. 318. 


* 


* died without iſſue in the year 1707, leaving Philip his only brother * 
* then ſurviving, who was heir male of the body of Thomas firſt 124. 
r Lord Gerard, Upon the death of Lord Charles, the Ducheſs of 2 


Hinilton claimed the eſtate as right heir of C. Lord Gerard, not- 1 13. 
vithſtanding the eſtate- tail limited to the heirs male of the body 
of Themas Lord Gerard ſubſiſted in Philip, alleging, that Lord 


rr Claris and his brother Philip, being ſent abroad and educated in 
perion a popiſh ſeminary, were made ſo utterly incapable of taking any 
aid, 0 eſtate, that ſhe had the right of entry in her. It was inſiſted for 
of any her, that the 1 Fac. 1. c. 4. 9 6. had fo far diſabled Lord Charles 


to take the eſtate by deſcent, that the recovery ſuffered by him 


paling vis void, and that the ſame diſability being ſtill upon Philip, and 
proſe there being no perſon in being who could take the eſtate- tail, the 
* Ducheſs, as heir at law, mult be entitled to take at preſent, as if 
on the eſtate were aCtually ſpent. But it was reſolved, that the words 
Xs 20 ae d being, that the offender ſhall be diſabled as in reſpect 
* * al himſelf only, and not in reſpect of any of his heirs or poſterity, 
bollen o inherit, purchaſe, c., this qualifies and reſtrains the diſabili- 
1 1 t7; ſo that the act does not extend beyond the perſon offending, 

10 dor beyond the time of his non- conformity; ſo that the act hath 
8 4 preſerved in the offender an ability to inherit, c. for the benefit 


ck poſterity : and this act having made no application of the pro- 


ors its during the diſability, and this being a penalty inflifted for a 
— 1 pudlick offence, the king is entitled to the penalty. And to create 
e words n the offender a total diſability would be very inconvenient ; for 
cent i n the caſe of an inheritance, it would be difficult to know when 
e de N in what manner the heir ſhould take; it could not be in the 
beit, but 4 of the anceſtor, for no man can be heir of a perſon living; 
min ad if there be a ſon under no diſability who cannot take, it would 
n merely by conſtruction to carry the eſtate over his head for the 


ef of a remainder-man, who was not intended to take as lon 


ve 
* be there was any iſſue of a prior tenant in tail; and an heir can 
g tle himſelf only through his anceſtors, and ſuch as are in- 
and fel table; that this is not like the caſe of a monk, for in times of 
event dee he was civilly dead: the 3 Fac. I. c. 5. gives the pernancy 


le profits in caſes of diſabilities to the next of kin, that 1s not 


e han .. 
th Ppilh recuſant; and R. Ow. was the next proteſtant of kin 


ate nevel be 2 

| the king * -ar, I. c. 2. does not repeal the 1 Fac. 1. c. 4. but was 
» name © | fu explain, amend, and enforce it; the 1 Fac. 1. c. 4. was 
ath of tow the penalties of that act were to ariſe; the 3 Car. 1. 


- "a3 provided, that it ſhall be upon conviction, and expreſsly 
a a forfeiture for life, and a reſtitution in caſe of conformity, 

ch the former act was ſilent; ſo that if the former act were 
to 
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to be put in execution, under the explanation of 3 Cay, 1, ;,4, 
there being no conviction in the caſe, the Ducheſs could haye ng 
title, but the land on conviction would be forfeited for life, which 
mult be to the king. 


3. Of buying or ſelling Popiſh Books. 


By the 3 Jac. 1. c. 5. $25. it is enacted, © That no perl 
cc ſhall bring from beyond the ſeas, nor ſhall print, buy, or ie 
« any popiſh primers, ladies' pſalters, manuals, roſaries, popif 
« catechiſms, miſſals, breviarics, portals, legends, and lives d 
« ſaints, containing ſuperſtitious matter, printed or written i 
« any language whatſoever, nor any other ſuperſtitious book 
« printed or written in the Exgliſb tongue, on pain of forfeitin 
« forty ſhillings for every book, c. and books to x 


« burat.” 
4. Of keeping School. 


Repealed By 11 12 FV. 3. c. 4. (3. it is enacted, & That if any js 
y 31G. 3+ 6c piſt, or perſon making profeſſion of the popiſh religion, hal 
3 e be convict of keeping ſchool, or taking upon themſelves tie 
fons taking ( education or government, or boarding of youth, in any pl 


the oaths «& within the realm or the dominions thereunto belonging, tity 


ke the ct ſhall be adjudged to perpetual impriſonment.” 


declaration therein appointed. Roman Catholicks, however, are reſtrained from holding the male 
ſhip of any college or ſchool of royal foundation, or of any endowed college or ſchool and from ker 
ing a ſchool in either of che univerſities : neither is any catholick ſchool-maſter to educate in his (av 
the child of any proteſtant facher; nor is any ſchool-maſter or miſtreſs to keep a ſchool until his u l 
name ſhall have been regiſtered at the quarter or general ſeſſions of the peace for the county, d! 
place wherein ſuch ſchool ſhall be ſituated, by the clerk of the peace. T 14s 15, 16.] 


5. Of withholding a competent Maintenance from a Frotenat 
Child, 


By the 11& 12. 3. c. 4. it is enacted, © That if any popu 
« parent, in order to compel a proteſtant child to a change dt 
« ligion, ſhall refuſe to allow ſuch child a ſufficient maintenant 
« ſuitable to the degree and ability of ſuch parent, and to the 
« and education of ſuch child, the Lord r A 
« plaint may make ſuch order therein as ſhall be agreeable 0% 
tc intent of the ſaid act.“ , 


6. Of the Diſability of thoſe proſeſſing the Popiſh Religion 
preſent to a Church. 


Precedents | By the 3 Fac. 1. c. 5. $18, 19, 20, 21. popiſh N 
fs lets vict are diſabled to preſent to a church; and by the 1 V. | 
tele la. c. 26. this diſability is extended to perſons refuſing to make 


Tat 


85 ” 


[* This diſability from preſenting to 2dvowſons is not taken away by ae 
been paſſed in favour of the Catholicks; and it is complained of as a hardſhip peculiat te , 
non-coaformilts, even Jews, having the 6ull enjoyment of the right of pteſentation. 
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ration againſt popery, mentioned in 30 Car. 2. ftat. 2. and tutes. 
* ſaid — 1 W. . M. 4. 26. 64. 8 d, « That * Lutw. 


. 1101. & 
« if the truſtee, mortgagee, or grantee of any avoidance, whereof vide 3 Lev. 


« without giving notice in writing of the avoidance to the uni- 
« verſity, &c. within three months after the avoidance, he for- 
( ſeits c00 " fax 

And by the 12 Ann. c. 14. this diſability is extended to all per- 


or {ell ſons making profeſſion of the popiſh religion; to which _ it 
popih is enacted, That every papiſt or perſon making profeſſion of 
ves d « the popiſh religion, Qc. and every mortgagee, truſtee, or per- 
ten u « ſon any ways intruſted by or for ſuch papiſt, Sc. with or with- 
book « out writing, ſhall be difabled to preſent to any benefice, ſchool, 
rieiting « or hoſpital, &fc., or to grant any avoidance of any benefice, i 


« prebend, or eccleſiaſtical living, and that in all ſuch caſes the 
« univerſities ſhall preſent.” | 

Alſo, by force of the ſaid ſtatute, “ The ordinary may tender 
« the declaration againft tranſubſtantiation to any reputed papiſt 
making a preſentation, and upon a refuſal to take the ſame the 
« preſentation ſhall be void: alſo, the ordinary may examine 
ves elit erery preſentee upon oath, whether the perſon who preſented 

; « him,be the true patron, or only a truſtee z and the court, where- 

4 a Yar impedit ſhall be brought, may in like manner examine 
the pMrties, and a bill may be brought in any court of equity to 
« diſcoyer ſuch ſecret truſts, &c., and the anſwer of ſuch perſons, 
* upon any ſuch examination or bill, ſhall be good evidence againſt 
* ſuch patron, in reſpect of ſuch a preſentation, but not as to any 
« other purpoſe.” | 

In the conſtruction of the 3 Fac. 1, c. 5. the following points, Hawk. P. C. 
vhich are ſaid to be likewiſe applicable to the 1 V. & M. c. 26. 25 33+ 
roten ad 12 Hun. c. 14. have been holden. 

That where a preſentment is pro h4c vice veſted in the univer- 10 Co. 37. 
ltr, by reaſon of the patron's being a popiſh recuſant at the time 


any 7 when the church became void, it ſhall not be deveſted again by his 
ange din conforming himſelf to the church. 
* That ſuch a patron is only diſabled to preſent, and that he con- Cawley, 


lnues patron as to all other purpoſes, and therefore that he ſhall *3* 
confirm the, leaſes of the incumbent, Sc. | 


6 


u n q)!! 
able wi 


F 


wte on Co. Lit. 391. a;—[t is indeed remarkable, that a proviſion ſo eſſential to the ſecurity of the 
edabliſhment, and to the integrity of the doctrines it maintains, ſhould be confined only to one deſerip- 
un of non-conformiſts, To leave the right of preſentation in the hands of men who are inimical to 
A church, is, in truth, to create an intereſt in the church againſt the church. It has the pernicious 
N too of ſetting the private intereſts of the individual in oppoſition to the ſuperior intereſts of the 
uch; and of tempting the clergy to temporize with the errors of thoſe to whom they look up for 
— For is it probable, that a bold and honeſt zeal for the doctrines and diſcipline of our eſtab - 
ment will recommend to a patron, who diſſents from the one, or diſapproves of the other? In 
<p of ſuch a perſon, we muſt expect either a cold friend, or a ſecret enemy to our 
"pol 2s who can be ſilent, where he ought to object; paſſive, when he ought to reſiſt; or, one 
* 5 e to doctrines he deems erroneous, and can pledge himſelf to the maintenance of a ſyf- 
A _- dis wiſh to ſubvert. By this means, the effect of thoſe proviſions which have been eſtabliſhed 
we, n orthodox clergy, and which, it is urged, render it unneceſſary to lay diſſenters 
any reſtriftion in this reſpect, will in a great reaſure be done away: it is to little purpoſe to inſiſt 


* 
Pan 2 3 y conformity, if we allow a temptation to ſchiſm ; to exact a vow of chaſlity, if we 


6 That 


« the truſt ſhall be for any popiſh recuſant convict, ſhall preſent —— Larw. 
17. , 


272 ; 
In. 19, 20. 


Hob. 125. 
Winch. 7, 


21. 


Moor, 372. 
Jon. 20. 


Cottington 
v. Fletcher, 


2 Atk.155. 


| « directed in the caſe of truſtees of papilts, or perſons pra b 
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That ſuch a perſon, by being difabled to grant an avoidanes, | i 
no way hindered from granting the advowſon itſelf. in fee, or fx 6« 
life or years, bond fide, and for good conſideration; 10 

That if an advowſon or avoidance belonging to ſuch a perſn « 
come into the king's hands by reaſon of an outlawry or cn * 
viction of recuſancy, c., the king, and not the univerſity, ſhall « 
preſent. « 

On the ſtatute 12 Ann. c. 14. it was reſolved by my Lo 10 
Chancellour Talbot, in the cafe of Mr. Brett, who was preſentel 10 


by the univerſity of Oxford to a living belonging to Mr. Fitaberbm UE 
of Swinerton in Staffordſhire, that a bill founded on this ſtatute 
cannot be for reliet, but only for a diſcovery. 

[So, it hath been reſolved upon the ſame ſtatute, that it doth 


not make the whole truſt void, but only the turn upon an avoid: 1 
ance, ſo that if the party conforms before any avoidance haps the 
pens, nothing can veſt in the univerſities. 116 

By the 116. 2. c. 17., reciting the 3 Jac. 1. c. 5. and 1 V. . B 
c. 26., and that whereas for the better diſcovery of all ſecret truſt i th 
and fraudulent conveyances made by papiſts, or perſons making « L 


profeſſion of the popith religion, of their advowſons and right d « pr 


preſentation, nomination, and donation to any benefices or eccl6 « ſh; 
fiaſtical livings, ſeveral proviſions were made by the act 12 4m, « pi; 
c. 14. which have been fraudulently evaded by perſons obtaining « do 
from ſuch papiſts, without a full and valuable conſideration, grants « fa 
of ſuch advowſons, and right of preſentation, nomination, and do fer 
nation, upon confidence only that ſuch grantees will, at the u. 4 bou 
queſt of ſuch papiſts, preſent to ſuch benefices or eccleliaſtea t ſub 
livings clerks nominated by ſuch papiſts, who have been preſentes © ter 
accordingly, contrary to the true intent meaning of the {ai « ſuc] 
act, and to the great hurt of the proteſta :t +--»ſt of this king t or i 
dom; it is therefore enacted, * That every grai. 0 be k. ade ſon "or 1 
« and after the 6th day of May 1738, of any advowſon or rigit * limi 
<< of preſentation, collation, nomination, or donation of or to al nem 
« benefice, prebend, or eccleſiaſtical living, ſchool, hoſpital, or do 5 mini 
% native, and every grant of any avoidance thereof by any papiſh, E dury 
« or perſon making profeſſion of the popiſh religion, or any my. laid 
« gagee, truſtee, or perſon any ways intruſted directly or inditet "in m. 
« ly, mediately or immediately, by or for any ſuch papiſt, or perſon ſhall 
« making profeſſion of the popiſh religion, whether ſuch | Ment 
« declared in writing or not, ſhall be null and void; unleſs - Profit 
« grant ſhall be made bond jide, and for a full and valuable c 3s afo 
« deration, to and for a proteſtant purchaſer, and merely and laid r 
« for the benefit of a proteſtant; and that every ſuch grantes "ny 07 en) 
« perſon claiming under any ſuch grant, ſhall be deemed * 0 thorj 
« truſtee for a papiſt, or perſon profeſſing the popiſh religion org, f 
&« aforeſaid, within the true intent and meaning of the faid 2 f the pe 
« and that all ſuch grantees, or perſons claiming under ſuch on miniſt; 
« and their preſentees, ſhall be compelled to make ſuch dilcore!] nd 
& relating to ſuch grants and preſentations made thereupon b 
4c by ſuch methods as in and by the ſaid act 12 Ann. c. 14, Popiſh 
feli to Pure 
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ic the popiſh religion, and that every deviſe to be made from and. 
« after the ſaid ſixth of May by any papiſt, or perſon profeſſing 
« the popiſh religion, of any ſuch advowſon or right of preſenta- 
« tion, collation, nomination, or donation, or any ſuch avoidance, 
« with intent to ſecure the benefit thereof to the heirs or family of 
« ſuch papiſt or perſon profeſſing the popiſh religion, ſhall be null 
« and yoid, and that all ſuch deviſees and their preſentees ſhall 
« in like manner, and by ſuch methods, be compelled to diſcover 
« whether, to the beſt of their knowledge and belief, ſuch deviſes 
« were not made with the ſaid intent.“ 


7. Of their Diſability to purchaſe. 


— The ſtatutes relating to eſtates conveyed by or to papiſts, and 
> hap the diſabilities they are under to take by purchaſe, Q. are the 
11 12 V. 3. c. 4. 3G. 1. c. 18. and 11 G. 2. c. 17. 

M. By the 11 & 12 W. 3. c. 4. it is enacted, That from and after 
truſt « the 29th day of September, which ſhall be in the year of our 
making « Lord 1700, if any perſon educated in the popiſh religion, or 
ight d « profeſſing the ſame, ſhall not, within fix months after he or ſhe 
r ecclts « ſhall attain the age of eighteen years, take the oaths of alle- 
2 Ant, giance and ſupremacy, and alſo ſubſcribe the declaration ſet 
taining down and expreſſed in an act of parliament made the 30 Car. 2. 
, grants « fat. 2. entitled, An act for the more effeftual preſerving the king's 
and do * perſon and government, by diſabling papifis from ſitting in either 
the 1t- houſe of parliament, to be by him or her made, repeated, or 
ſaſtica ® ſubſcribed in the courts of Chancery or King's Bench, or quar- 
reſented ter ſeſſions of the county where duch perſon ſhall reſide; every 
the (aid * ſuch perſon ſhall; in reſpect of him or herſelf only, and not for 
lis king * or in reſpect of any of his or her heirs or poſterity, be diſabled 
ade fro * or made incapable to inherit or take by deſcent, devile, or 
or rigit * limitation in poſſeſſion, reverſion, or remainder, any lands, te- 
ir to al * nements, or hereditaments within the kingdom of England, do- 
il, or do- * minion of Wales, or town of Berwick-upon- Tweed ; and that 
y pap * during the life of ſuch perſon, or until he or ſhe do take the 
ny mort * ſaid oaths, and make, repeat, and ſubſcribe the ſaid declaration 
indie im manner as aforeſaid, the next of his or her kindred, which 


* ſhall be a proteſtant, ſhall have and enjoy the ſaid lands, tene- 
* ments, and hereditaments, without being accountable for the 
" profits by him or her received during ſuch enjoyment thereof, 


ble con s aforeſaid z but in caſe of any wilſul waſte committed on the 
* ſaid land | fon ſo. havit 

lands, tenements, or hereditaments, by the perſon ſo having 

rantee, ny © ©n1oying the ſame, or any other, by his or her licence or au- 


4 rity, the party diſabled, his or ker executors and adminiſtra- 
bers, ſhall and may recover treble damages for the ſame againſt 
q tie perſon commutting ſuch walte, his or her executors or ad- 
„ Aniſtrators, by action of debt in any of his Majeſty's courts of 
a record at We//ninfter ; and that from and after the toth day of 
40 1700, every papiſt, or perſon making profeſſion of the 
 Popilh religion, Chal be diſabled and is hereby made incapable 
v. kuchale, either in his or her own name, or in the name 

el. V. T hat; 
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11 & 12 
W. 3. e. 

[ Repealed 
by 18 G. 3. 
C. 60. as to 
ail papiſts 
or perſons 
proſeſſing 


the popiſh 


religion, 
claiming 
under titles 
not thento. 
fore licigat- 
ed, who 
within fix 
months after 
the act 
paſſed, or 
their com- 
ing of age, 
ſhould take 
the oath 
thereby pre- 
ſcribed, — 
Upon this 
act a caſe 
was decided 
inChancery, 
on the 18th 
December 


1783, under 


the name of 
Bunting v. 
Williamſon. 
In that caſe, 
a bill had 
been filed, 
claiming an 
eſtate given 
to a perſon 
profeſſing 
the popia 


religion, by 


will, alleg- 
ing, the in- 
capacity oc- 


ö 
[ 
| 
: 


Ef 
Ty 
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caſioned by & any other perſon'or perſons to his or her uſe, or in truſt for 


_ * * & him or her, any manors, lands, profits out of lands, tenements, 
W. 3 The © rents, terms, or hereditaments, within the kingdom of Enpland, 


teſtator died © dominion of Valet, and town of Berewick-upon-Tweed ; and that 
years © all and fingular eſtates, terms, and any other intereſts or pro- 


before, and \ 
after his fits whatſoever out of lands, from and aſter the faid roth day 


death, a ſuit c of April, to be made, ſuffered, or done, to or for the uſe or be- 
had been 4 hoof of any ſuch perſon or perſons, or upon any truſt or con- 


inſtituted b : 
another _ ce fidence mediately or immediately, to or for the benefit of 


ſon, who „ relief of any ſuch perfon or perſons, ſhall be utterly wil 
claimed a & and of none effect, to all intents, conſtructions, and purpoſes 


his heir at 
ww, and © whatſoever,” 


that ſuit was depending at the time when this ſtatute of 18 G. 4. was paſſed ; Lut was afterwards dif 
miſſed for want of proſecution. The plaintiff filed his bill, ſome time after the act, claiming in right 
of his wife, as heir at law. The defendants p'cadcd their title under the teſtator's will; and that the ce. 
fendant, who was beneficially intereſted, having or claiming the eſſate under that will, had taken the 
oath preſcribed by the act, and concluded with an averme::t, that the title had not been befare litigated by 
the plaintiff, or any one under whom he claimed The plaintiffs, on argument of the plea, content, 
that the words net hitherto litigated, extended to the caſe then before the court, Lecauſe the title had berg 
litigated, and was in litigation at the time the act paſſed. But the Lords Commiſſioners, Aſhharl and 
Hotham, were clearly of opinion, that the plaintiff not having before litigated the tirle, nor claiming 
under any perſon, who bad litigated it, the caſe of the defendants was within the benefit of the act, not 
withſtanding the prior litigation ; and the plea was allowed, Co. Lit. laſt egit. 391. a. note 2.— 
Note, The cath preſcribed by the 18 G. 3. c. 6., and that preſcribed by the 31 G. 3. c. 32, wed. 


| ferent, As the lait act was originally framed, and as it ſtood, when, having paſt the Commons, it vas 


brought into the Houſe of Lords, the firſt clauſe in it directed, that the oath contained in the 300 f 
the 18th year of the reign of his preſent Majetty ſhould be taken no longer ; but that the oath appointed 
by the bill ſhould, in future, be adminiſtered in its lead, and ſhould give the ſame benefits and adm. 
tages, and ſhould operate to the ſame effects and purpoſes, as the oath contained in the 18th of his pre- 
ſent Majeſty. This clauſe was altered in the Houſe of Lords to the form in which it now ſtands. | 
does not expreſs, that the oath contained in it ſhall entitle the perſons taking it to the benefits of the 
act of the 18th of his preſent Majeſty : it only expreſſes, that ir ſhall be lawful for catholicks to tak: 
the oath of the 31ſt of his preſent Majeſty at the places and times, and in manner therein mentions. 
Thus, it is very uncertain, whether perſons taking only the oath preſcribed by the 3 iſt of his preſent 
Majefty will be entitled to the benefit of the act of the 18th of his preſent Majeſty. It ſeems there. 
fore adviſable for every Roman catholick, who wiſhes to be fecure in the enjoyment of his landed pro- 
perty, to take both the declaration and oath preſcribed by the act of the 3ſt, and the oath preſeribel 


by the r$th of his preſent Majeſty, Lid. 


3 G. 1. By the 3 G. 1. c. 18. reciting, that ſome doubts have ariſen upon 
. FN the (a) act therein recited, as alſo upon one other act made andpalſe 
act paſſed in in the parliament held in the 11 & 12 V. 3. c. 4. entitled, « In af fit 
the ſeſſions 6 he further preventing the growth of popery,” and upon another 2 
ww made in the 1 Fac. 1. c. 4. for the due execution of the ſtatutes agu 
ad t: chlige Jeſuits, ſeminary prieſts, recuſants, and other acts made again pr. 
bab, piſts and popiſh recuſants touching the ſale of the real eſtatesofpet- 
1 ſons profeſſing the popiſh religion, or incurring the diſabulities 
real fares, and incapacities in the ſaid acts mentioned, it is enacted,“ That 
« no ſale for a full and valuable conſideration of any mann 
« meſſuages, lands, tenements, or hereditaments, or of any 1. 
« tereſt therein by any perſon or perſons, being reputed ome 
« or owners, or in the poſſeſſion pr receipt of the rents ot pi? - 
ce thereof, heretofore made, or creating to be made, to or 0 
« any proteſtant purchaſer and purchaſers, and merely ar * 
<« for the benefit of proteſtants, ſhall be avoided or impeachec ; 
« or by reaſon or upon pretence of any of the diſabilities cr * 
« pacities in the ſaid acts or any of them contained, inen * 
« {uppoſed to be incurred, by any of the perſons making , 


. 
o 


* Cept | 
* Withir 


* 
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for « ing in ſuch ſale, or by any other perſon or perſons, from or 
ts, « through whom the title to ſuch manors, Sc. is or ſhall be de- 
nd, « rived, or ſuppoſed to be derived, unleſs before ſuch ſale the 
hat « nerſon entitled to take advantage of ſuch diſability or incapa- 
pro- « city ſhall have recovered ſuch manors, meſſuages, lands, tene- 
day « ments, and hereditaments by reaſon of ſuch diſability or inca- 
be⸗ « pacity, and have entered ſuch claim in open court at the gene- 
con. « ral ſeſſions of the peace for the county, city, riding, or diviſion 
t of « wherein ſuch manors, meſſuages, lands, tenements, or heredita- 
void « ments lie or ariſe, and bond fide, and with due diligence, purſued 
poles « his remedy in a proper courſe of juſtice for the recovery thereof. 


« Provided nevertheleſs, that whereas it was amongſt other 
things enacted, by the ſaid 11 & 12 V. 3. c. 4. that from and 
« after the tenth day of April, which ſhould be in the year 1700, 
« every papiſt, or perſon making profeſſion of the popiſh religion, 
„ ſhould be diſabled, and was thereby made incapable to pur- 
« chaſe, either in his or her own name, or in the name of any 
© other perſon or perſons to his or her uſe, or in truſt for him or 
her, any manors, lands, profits out of lands, tenements, rents, 
terms, or hereditaments, within the kingdom of England, do- 
* minion of Wales, and town of Berawick-upon-T weed ; and that 


ds qi. 
a right 
the ce. 
ken the 
rated by 
endete, 
1ad bett 
arſt and 
claiming 
8, bot 
te 2.— 
are (if. 


wy « all and ſingular eſtates, terms, and any other intereſts or profits 
peine * whatſoever out of lands, from and after the ſaid 1oth day of 
_—_ April to be made, ſuffered, or done, to or for the uſe or behoof 
inks. k * of any ſuch perſon or perſons, or upon any truſt or confidence, 
is of th * mediately or immediately, to or for the benefit or relief of any 
2 * ſuch perſon or perſons, thould be utterly void and of no effect, 
ee e all intents, conſtructions, and purpoſes whatſoever : It is 
42 hereby declared and enacted, that the ſaid recited part of the 


— * {aid act of parliament ſhall not be hereby altered or repealed, 
| * but the ſame ſhall be and remain in full force as if this act had 
| " never been made.“ be 
en upon And it is further enacted by the authority aforeſaid, “ That [Repealed 
" from and after the 29th of September 1717, no manner of lands, 9!vtely 


or * tenements, hereditaments, or any intereſt therein, or rent or 25 9275 
ther ; profit thereout, ſhall paſs, alter, or change from any papiſt, or 
we perſon profeſſing the popiſh religion, by any deed or will, ex- 
a pr ſuch deed within fix months after the date, and ſuch will 
- 1 vithin ſix months after the death of the teſtator, be enrolled in 


6 . . . ” 
wi" þ one of the king's courts of record at We minſler, or elſe within 1 
, the ſame county or counties wherein the manors, lands, and 1 


_— | tenements lie, by the cuſtor rotulorum and two juſtices of the | 

1 Re and the clerk of the peace of the ſame county or coun- [| 

1 2 Fa or two of them at the leaſt, whereof the clerk of the peace | 
for one,” | : 

240 on! g The 11 C. 2. c. 17. reciting that © Whereas perſons profeſſing 

Achel . P educated in the popith religion are by divers acts of parlia- 

. "xr m 8 — ſubjected to ſeveral diſabilities and incapacities, which 

curred, "oi « 29 r perſons conforming from the popiſh to the proteſt- 

io or ju « 10 gion, and whereas many perſons have already conformed 

Si de proteſtant religion, and are willing to ſubmit to his Ma- 


1 2 &« jeſty's 
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e perſon or perſons, ſo conforming as aforeſaid, ſhall, 


8 Lag | 
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1 government in as full and ample manner as an other dg 

is Majeſty's ſubjects, and others are likely ſo to do, it is eu- 
afted, That all and every perſon or perſons, being Teputed 
owner or owners, or in poſſeſſion or receipt of the rents and 
profits of any manors, meſſuages, lands, teriements, or hered- 
taments, or of any intereſt therein, who having been or reputed 
to be a papiſt or papiſts, or educated in the popilh religion, hath 
or have conformed to, or hereafter ſhall conform to and profeſs 
the proteſtant religion, and hath or have taken or ſhall take the 
oaths of allegiance, ſupremacy, and abjuration, and alſo ſub- 
ſcribed or ſhall ſubſcribe the declaration ſet down and expreſſed 

in an act of parliament made the 3oth Car. 2. fat. 2. entitled, 

« An aft for the more eſfectual preſerving the king's perſon au 
« government, by diſabling papiſis from ſitting in either houſe of jar 
& /iament, to be by him, her, or them 1epeated and ſubſcribe 
« in the courts of Chancery or King's Bench, or quarter feſſons 
of the county where ſuch perſon or perſons ſhall reſide, (al 
« which ſhall be recorded in one of his Majeſty's courts of record 
« at Weſtminſter, or ſuch quarter ſeſſions as aforeſaid,) and all and 
« every perſon and perſons conforming and performing the te. 
* quiſites as aforeſaid, for their own benefit, or for the benekt df 
c any other proteſtant or proteſtants, and not for the beneft al 
« any papiſt or papiſts, ſhall hold, poſſeſs, and enjoy all ſuch ma 
cc nors, meſſuages, lands, tenements, and hereditaments, freed 
« and diſcharged of and from the diſabilities and incapacities i 


e the ſaid acts or any of them contained, incurred, or ſuppoſel 


« to be incurred, by ſuch perſon or perſons ſo reputed owner at 
c owners, or in poſſeſſion or receipt of the rents and profits # 
« aforeſaid, or by any other perſon or perſons by, from, a 
«« through whom the title to ſuch manors, meſſuages, lands, tt 
« nements, or hereditaments, or any intereſt therein, was or ſtall 
ve be derived or ſuppoſed to be derived for ſuch eſtate, right, ti, 
« or intereſt, as he, ſhe, or they had or would have, if no ſuch 
« diſability or incapacity had been incurred; unleſs the perſon a 
« perſons entitled to take advantage of ſuch diſability, incapacitf 
« or defect of title hath or have actually and bond fide recoverc 
« or ſhall hereafter recover ſuch manors, meſſuages, lands, tee 
« ments, and hereditaments, by judgment or decree in ſom: 
tc action or ſuit already commenced, or hereafter to be com- 
« menced, ſix kalendar months at leaſt before the making 
c record, and to be proſecuted with due diligence. 5 

« Provided nevertheleſs, that this act, or any thing herein con- 
4 tained, ſhall not take away or prejudice the right of any perſon 
« or perſons entitled to take advantage of ſuch diſability or mer 
« pacity, who now is or are in the a&ual poſſeſſion of, 0! N 
4 — precedent to the making of ſuch record, been in EY 
te poſſeſſion of any ſuch manors, meſſuages, lands, tenements, 0 
«- hereditaments, * the ſpace of two kalendar months. rack 

« Provided always, and it is further enacted, that 1 wu} ”* 


« conformity, return to or again profeſs the popiſh religion, e 1 


6 7 
ad Day 
OP0inte, 
Lcodicil 

Wren x 
ferlonal 

Gnfet ls. 
Me and 
dvd R,; 
Wunſt Er 


Papiſts and Popiſh Recuſants, 277 


c « ſych perſon and perſons ſhall for ever afterwards be diſabled 
etl « from, and be incapable of, having or enjoying any benefit, pri- 
nel « yilege, or advantage of this act, and ſhall from thenceforth be 
and « liable to the ſame diſabilities, incapacities, and forfeitures as if 
red « he, ſhe, or they had not taken the ſaid oaths and ſubſcribed the 
uted « declaration as aforeſaid, | 


hath 
olels 


« Provided always, that nothing in this act contained ſhall ex- 
« tend to take away or prejudice the right of any perſon entitled 


e the « to any remainder or reverſion in any ſuch manors, meſſuages, 
1 lands, tenements, or hereditaments, in caſe ſuch perſon ſhall 
reſſed « purſue his or her ſaid right by ſome action or ſuit, to be com- 


atled, « menced within the ſpace of twelve kalendar months next after 


n and « the precedent eſtate or eſtates, on which ſuch remainder or re- 
f par- « yerfion depends and is expectant, ſhall be determined; or with- 
cribel « in twelve kalendar months from and after the 29th of Septem- 
eſhon © ber 1738, if ſuch precedent eſtate or eſtates be already deter- 
e, (a * mined by the death or deaths of any perſon or perſons whoſe 
record deaths have been concealed from or not known to the perſon 
all and © entitled to ſuch remainder or reverſion, by reaſon of their having 
the te⸗ been buried beyond the ſeas, or in a private and clandeſtine 
ieft of manner at home, and ſhall proſecute ſuch action or ſuit with 
nefit of « due diligence.” | 

ch ma On the firſt of theſe ſtatutes there have been the following caſes 
„ freed and reſolutions. 


ities it fobn Roper Eſq. being ſeiſed in fee of ſeveral manors, lands, Roper v, 


zppolel N b. by indentures of leaſe and releaſe, bearing date reſpectively 1 
wner dt de 17th and 18th of January 1708, granted and conveyed the ;, 3 
ofits 3 fame to William Conſtable, Richard Snow, and Daniel Hickman, and 9 Mod. 181. 
om, Of beit heirs, in truſt to ſell the ſame, and out of the purchaſe- 1 3 1 
nds, te- money and rents till ſale to pay a debt of 4000. due to E. and 8. M 

or (hal H. V. by mortgage of the premiſes, with intereſt, and after ſatiſ- 


ht, titles A fiction thereof, then in truſt for payment of the debts mentioned 
no ſuch n the ſchedule annexed to the indenture of releaſe; and the 
erſon of N ocrplus of the money ſo to be raiſed, to be paid as the 
apacit), ad Jh Reper by any atteſted writing or by his will ſhould ap- 
covered, WW pint ; and for want of ſuch appointment, in truſt for the benefit 
Is, te06- if the ſaid 7% Roper and his heirs. The 5th of March 1708, 
in ſome i te (ai John Roper made his will, and after reciting the ſaid leaſe 
be con” Bin! releate, and the power reſerved to him over the ſurplus of the 
ad eſtate, he bequeathed ſeveral pecuniary legacies to his rela- 
"1s, and the reſidue of all his real and perſonal eſtate he gave 


rein col» Bt William Conſtable and Thomas Radclyffe, and to Robert Heawett | || 
* perſon us Daniel Hickman, and to their heirs and aligns for ever, and | 
or yy Ponted them joint executors : the 1ſt of April 1709, he added = i 
z Of ſk f decdicil to his will, and thereby gave the further ſeveral legacies | 1 
2 ky Werein mentioned, and all the remainder, whether in lands or l 


3 ſtate, he gave to his executors Mr. Radclyfe and Mr. 
; wore, The ſaid John Roper died ſoon after; and Mr. Rad- 
Ie and Mr. Con/lable brought their bill in Chancery againſt Zd- 
Yor Reber Eſq. the heir at law of the ſaid John Roper, and alſo 
quo Hicknan, Hewett, Snow and others, to have the truſt-eltats 
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(a) But it 

ſeems, that 
where lands 
are deviſed 
to or veſted 


in truſtees, 
to be ſold 


for payment 
of particular 


ſums to ſe- 


veral people, 


ſome of 
whom hap- 
pen to be 


papiſts, that 
this act does 


not prevent 


ſuch papiſts 
from ta ing 
the particu· 


lar ſums or 
legacies in- 
tended for 

them; be- 


cauſe they 
cannot infiſt 
upon paying 
off the other 
incum- 


brances, 


and holding 


the eſtate, 
as a perſon 
can do to 
whom the 
reſidue of 
the pur- 
chaſe-mn. 
ney is de- 


viſed. [A 


fortiori then 


it does not 
prevent a 


papiſt, who 
is a creditor, 
from receive 
ing his debt 
out of mo- 


ney ariſing 
from the 
ſale of an 


eſtate by the 
appointment 


of a will. 
Foone v. 
Blount, 


Cowp. Rep. 


464 | 


verſed the decree, principally for this reaſon, that (a) if the devil 
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fold, and for an account of the profits, and after the debts and 
legacies paid, to have the ſarplus money arifing by ſale 

divided between the plaintiffs, according to the faid codicil, The 
faid Edward Roper by his anſwer infilted, that as heir at lay tg 
the teſtator he was entitled to all ſuch real eſtate as was un- 
diſpoſed of by him, and that Mr. Radclyfe and Mr, Canal 
were then and at the teſtator's deceaſe papiſts, and as ſuch, by 


11& 12 V. 3. c. 4. were incapable of purchaſing any manor, ' 


lands, profits out of lands, &c. The ſaid Hewett and Hickman by 
their anſwer infiſted, that the real eſtate deviſed by the ſaid wil 
ought to be confidered as the remaining part of the teſtator'y 
lands, (after a ſufficient part ſold for payment of debts and legs 
cies,) and not as a perſonal eſtate, and that ſo much only ouyht 
to be fold as would be ſufficient to pay the debts z and that in caſ 
Mr. Radclyffe and Mr. Conſtable were incapable of taking them, 
they as proteſtants claimed the ſaid real eſtate, as being the only 
deviſees capable to take the ſame : they alfo inſiſted, that the co- 
dicil, with reference to the deviſe of the remainder of the teltz- 
tor's lands, did not control the deviſe thereof mentioned in the 
will; for that if the plaintiffs were incapable to take the lands a 
purchaſers by the deviſe, they were to be eſteemed as perſons not 
in efſe, and that the codicil as to the lands was void; but if the 
plaintiffs were capable, yet ſuch deviſe did not give the remainder 
of the premiſes to them but for their lives, and that the reverſion 
in fee belenged to them the ſaid Hewett and Hickman; and they 
brought a croſs-bill, inſiſting thereby on the ſame matters; and 
the legatees brought a bill for payment of their legacies. 

27th of Fune 1712, the ſaid cauſes came on to be heard before the 
Lord Chancellour Harcourt, who defired to have the aſſiſtaneer of 
the Judges; and a caſe was made and argued before my Lord Chan. 
cellour Parker, Trevor Chief Juſtice of C. B., Juſtice Powe), and 
the Maſter of the Rolls, and after time taken to conſider of the 
caſe, my Lord Chancellour, Trevor C. J., the Maſter of the Rols 


and Juſtice Powe! were of opinion, that the deviſe of the ſurplus | 


of the purchaſe-money (after debts and legacies paid) to Mr. Rate 
clyfſe and Mr. Conſlable was good, notwithſtanding the faid di 
abling act; the ſurplus-money being a perſonal intereſt in mn 
and not made void by the words or intention of that ſtatute j 2 
as to Heqwetr and Hickman, my Lord Chancellour was of opinion, 
that the firſt codicil was a revocation of the will, as to the reſidue 
of the real and perſonal eſtate. Mr. Roper appealed to the Houle 
of Lords, and it was there ordered, before the appeal was deter. 
mined, that the eſtates ſnould be ſold, and all debts and legacie 
paid; which was accordingly done; but afterwards the Lords ge 


of the reſidue to the plaintitfs was good, they would in 8 
entitled to pay off the antecedent debts and legacies, and v 
that was done, keep the eſtate, which would be a means © * 
ing the ſtatutes, and enabling a papiſt to take an eſtate 2 4 
the intention of them. It was alſo reſolved in this caſe, that a de 
is a purchaſe within the meaning of the act. 
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The Earl of Derwentwater was tenant in tail, with remainder 
in fee to himſelf, and intending to marry Sir Fobn Webb's daughter, 
he, by advice of counſel, ſuffered a common recovery without 
declaring any uſes, it being intended, that he ſhould thereby 
become tenant in fee, and be enabled to make a proper ſettlemens. 
Accordingly, by indentures of leaſe and releaſe, he ſettled nis 
etate to the uſe of himſelf for life; remainder to truſtees for 
preſerving contingent uſes; remainder in tail ſucceſhvely to the 
firlt and other ſons of the intended marriage, with remainders 
over. The marriage took effect, and there was iſſue a ſon and a 
daughter. The ſaid earl was attainted of high treaſon on account 
of the Pre/izn rebellion, and was executed; and by an act made 
thereupon, all the forfeiting perſons lands were veſted in com- 
miſſioners for the uſe of the publick; and it was expreſsly pro- 
vided, that where the forfeiting perſon was ſeiſed of an eſtate- tail 
at the time of the ſorfeitures, the ſame ſhould be veſted in the 
commiſſioners as an abſolute fee diſcharged of all remainders and 
rererſions. The commithoners of forfeitures, on a claim exhibited 
delore them in the name of the ſaid earl's ſon, determined, that 
the whole eſtate was in them on this foundation, that the earl 
continued tenant in tail notwithſtanding the recovery, and, conſe- 
quently, nothing more than an eſtate for his own life paſt by the 
leaſe and releaſe. The reaſon they went upon was, that if by 
luffering a common recovery he could turn his eſtate-tail into a 
ſee, then he would gain a new eſtate by purchaſe, which they 
apprehended he, being a papiſt, was diſabled to do by the ſtatute 
118 12. 3. c. 4. But the majority of the judges, upon an 
appeal from the decree of the commiſſioners, were of a contrary 
opinion, and held, that this was only a new-modelling of the 
citate, and not a purchaſe or acquiſition within the act; and that 
the carl was capable of taking a new fee at leaſt for the benefit of 
lis heirs and poſterity, and that he was capable of ſettling the 
= by leaſe and releaſe ; and therefore allowed of the ſon's 
claim, 

It was likewiſe reſolved, by the delegates appointed to hear 
appeals from the determinations of the commiſſioners for the 
eitates forfeited in the year 1716, that a papiſt may be a truſtee 
lor a proteſtant, notwithſtanding the ſtatute 11 & 12 W. 3. c. 4. 

Anne Stephenſon had two grandchildren, one the plaintiff Hill, 
the other Frances the wife of the defendant Filkins, who was edu- 
ated by her in the popiſh religion : the grandmother, by her will 
made in the year 1716, deviſed the lands in queſtion to truſtees, 
in trult to be ſold for the payment of her debts and legacies, and 
tle reſidue of the money, ariſing by ſuch ſale, ſhe deviſed to her ſaid 
btand-daughter, Frances, when the ſhould attain her age of twenty- 
Me years, or be married with the conſent of the ſaid truſtees, and 
loon alter died. The ſaid Frances, at the age of fifteen, was mar- 
ned to Filkins according to the ceremony and uſage of the church 
of Rome, and a week afterward by a. miniſter of the church of 

and at the age of eighteen ſhe conformed according to the 

Tons of the ſtatute: it was held, that ſhe was within the firſt 
Cauſe, and that a deviſe to a papiſt under the age of cighteen is 
T2 | good, 
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goed, if he conforms within fix months after he comes to tht 
age; and the age of eighteen was a proper period for them to 
make their election, whether they would conform or not; and the 
bill exhibited by the proteſtant heir was.diſmiſſed with coſts. 

| J. S., a papilt, made a ſettlement of his eſtate to truſtees, to the 
uſe of the truſtees and their heirs, in truſt for A. for life; remain. 
der to the ſaid truſtees to preſerve contingent remainders; re 
mainder to the firſt and every other ſon of A., and for default of 
ſuch iſſue, then in truſt for B. and his iſſue, A. was a papiſt and 
B. a proteſtant. B. exhibited his bill in Chancery, ſuggeſting that 
A. was a papiſt and had no ſon, and that therefore the truſtees 
might account to him for the rents and profits ; he alſo made the 
heir at Jaw defendant; and on hearing this cauſe before the Lord 
Macclesfield, and afterwards by the Lord King, they both held, that 
though the truſt to A. was void, he being a papiſt, yet that not- 
withitanding, the legal eſtate was ſtill in the truſtees, becauſe they 
were truſtees not only for the papiſt, but alſo for B. the proteſtant, 
and for the ſons of A., who were yet unborn ; and as they were 
truſtees to preſerve contingent remainders for ſuch ſons who might 
be proteſtants, they thought that the eſtate ſhould remain in the 
truſtees for that purpoſe ; and they held that the heir at law was 
entitled to receive the profits during the life of A. as a truſt un- 
diſpoſed of, but that B. the remainder-man could have no right 
till the death of A., without a ſon capable of taking. And this 
decree was affirmed in the Houſe of Lords. 

The caſe upon a ſpecial verdict in ejectment was: Thom 
Dorrel had one brother and four ſiſters, and being ſeiſed in fee, by 
will 4 Decemb. 1703, deviſed the lands in queſtion to truſtees, to 
the uſe of them and their heirs, in truſt for his firſt and every 
other ſon in tail male; and for want of ſuch iſſue, remainder to 
his brother Arthur for life, remainder to his firſt and every other 
ſon in tail male; and for want of ſuch iſſue, that then the 
truſtees ſhould ſtand and be ſeiſed for the ſole and proper uſe and 


benefit of ſuch eldeſt and firſt ſon lawfully begotten, or to be be- 


gotten of John Dorrel, as ſhall not be heir at law and inheritor to 
the ſaid John Derrel, and the heirs of his body; and for default 
of ſuch iſſue by him, remainder to the third, fourth, and bith, 
and every other ſon of the ſaid John Dorrel, and the heirs of theit 
reſpeCtive bodies. The truſtees, by a clauſe in the will, were em- 
powered, by the rents and profits of the eſtate, or by mortgage 
and ſale, to raiſe ſo much money as would ſatisfy t e teſtators 
debts: Thomas and Arthur both died without iſſue, John Dorre i 
living, and has ſeven ſons 3 George the defendant is the ſecond 
ſon; all the ſons of ohn are papiſts, and educated in the popilk 
religion, except his younger ſon, who is too young to be ſaid, 35 
yet, to be of any religion: Gearge Dorrel was under eighteen years 


- of age when the limitation by the deviſe fell upon him, but is now 


above cighteen years, and has not taken the oaths directed by 
11& 12W. 3. c. 4., and is married, and has now two fons Vf 
young, for whom, as well as for his wife, he has made a ſettle- 
ment of theſe lands; the ſour filters of Thomas Dorre!.are leſſors 
of the plaintiff, as heirs at law; and the queſtion is, Gn 
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Garg: the ſon of Arthur, or the heirs at law, be entitled to the 
lands? For the plaintiffs, the heirs at law, it was urged, 1ſt, That 
Carge is a papiſt, and that papiſts who ſhall refuſe, above fix 
months after they arrive at the age of eighteen, to take the oaths 
of allegiance, &c. are by the ſaid ſtatute e diſabled from 
purchaling; and therefore as a deviſe is a purchaſe, and fo held 


* 0. Lit. 18., and by the Lords, in the cafe of Roper and Radely fe, 
of conſequently, George Dorrel takes nothing by it. 2dly, That the 
nd deviſe was void for uncertainty, being to ſuch eldeſt and firſt fon 


ſay who will be heir to J. D., ſo it is impoſſible to ſay who will 
not, for nemo ef? heres viventis; and he who is to be heir is not to 


ord take, ſo that none but a ſon who will not be heir can take; for 
that both deſcriptions muſt coincide. Hob. 29. Hardwicke, Ch. J. 
not- breaking the caſe ſaid, two objections have been made to the de- 
they ſendant's title; 1, That the limitation, under which he claims, 


is void for the uncertainty of the deſcription. 2dly, That ſup- 


were poling the deſcription to be certain enough, yet by 11 & 12 FV. 3. 
pht c 4. the defendant is diſabled from taking the eſtate, as being a 
x the papiſt, There ſeems at preſent to be a good deal of weight in the 
' was fiſt objeCtion, and yet it may poſſibly be reduced to a certainty, 
t un- and if ſo, may be made good. And it ſeems natural to imagine, 
right that by the words of the will, the teſtator intended the ſecond ſon 
| this of Jahn Dorrel ſhould take, and the rather, as the teſtator has 


made the next limitation to the third, fourth, and fifth ſons, &c. 
of the ſaid John Dorrel, But, if the ſecond ſon cannot take, yet, 


ee, by it the third, &c, ſons are well deſcribed, the daughters of Thomas 
es, to cannot recover; and at preſent they ſeem to be certainly deſcribed. 
erer As to the ſecond objection, I think myſelf bound by the determin- 
der to mon of the Houſe of Lords in the caſe of Roper and Radclyffe, that 
| other be word purchaſe extends to a deviſe, and therefore that a papiſt 
en the 5 ncapable of taking an eſtate by will. But yet, be the defend- 
ife and at's title as it will, the plaintiff muſt recover on his own ſtrength, . 


ad not on the weakneſs of the defendant's title; and my greateſt 
Coubt is this, the deviſe here is to truſtees to the uſe of them and 
default i ber heirs, Se. I think this would clearly be a deviſe to the uſe 
4 fifth, the truſtees, though the clauſe of raiſing money by rents and 
of che ſrofits was omitted; ſo here is a deviſe to truſtees, in truſt not 
ere em- only for the ſecond ſon of John Dorrel, but for all other his ſons 
ortgake E living, one of which is not found to be a papiſt. It hath 
eſtator's WW been ſaid indeed, that this deviſe being for the benefit of papiſts, 
Dorcel 's be truſt itſelf is void; but the queſtion is, if the entire truſt 
ſecond BW Could not be for the benefit of papiſts? In the preſent caſe, the 
e popiik ſrungeſt fon of John Dorrel may be able to take, for ought appears 
ſaid, 2 0 the contrary; and therefore { think that this latter part of the 
en year? mult being lawful, will ſupport the legal eſtate in the truſtees, 
t is 4 - here he put the caſe ſupra of Carrick v. Errington, and ſaid, 
ed by * according to the reſolution in that caſe, the lands in queſtion 
ons pr 4 be in the heirs at law, but in the truſtees; becauſe here is 
a _ uſt for a ſon of John Derrel, who was not a papiſt, as well as 
—_ wacker children ye unborn 3 ſo that the plaintiffs have no title 
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to recover in this action, but have miſtaken their remedy; ſor if 
they have any, it ſeems to be by bill in equity againſt the truſtees 


for an account of the profits. And it is certain, in the above. ut 
mentioned caſe, that the eſtate. could not veſt in the remainder. = 
man, becauſe. he being then in by purchaſe, it could never be after. . 
wards deveſted for the beneſit of ſuch child as A. ſhould happen l 
to have: but, he ſaid, that he did not give this as his abſolute 
opinion, but only to point out the difficulties which ſtuck with "al 
the court: it was adjourned, and no farther proceedings wer the 
had therein. fact 
A mortgage was made to a papiſt, who aſſigned to a proteſtant * 
for a full conſideration: an ejectment was brought againſt the mon 
aſhgnee by a ſubſequent mortgagee, who recovered by reaſon of diſec 
the diſability of the firſt mortgagee : all this appeared upon a bil the c 
brought in Chancery; and my Lord Chancellour was of opinion, oblie 
that a mortgage to a papiſt is void : but in this caſe the a "hh 
ment to the proteſtant, and the trial in ejectment, were both be- od. 
fore the 3 G. 1. c. 18. which, were it otherwiſe, would, it ſeems, of he 
have made an alteration. natur. 
In a caſe which came on before my Lord Xing in the court df x the 
Chancery, it appeared, that my Lord Dover was poſſeſſed of feiture 
long term for years, and made his will, and his lady, who ws 2 ng; 
papiſt, executrix thereof. It was reſolved by my Lord Chancek ins 1 
lour, that, notwithſtanding the diſabling act 11 & 12 V. 3. 44. who c 
the term veſted abſolutely in her, and that this was not a purchal the ot! 
within that act; aud he ſaid, that a papiſt may be tenant un it was 
dower, or by the curteſy; becauſe in all theſe caſes it is ty ment n 
operation of law, and not by any act of the party, that the eltate ind tha 
comes to him. of a for 
It hath been adjudged, that a papiſt may deviſe to a proteſtant; Was ne 
in which caſe it was agreed, that where an anceſtor dies ſeiſed d paiſts 
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an eſtate of inheritance, it deſcends upon and veſts in his Ude ch. 


(though a papiſt) for the benefit of his heirs, and that the eu ig t, 
proteſtant a-kin has only a right to the perception of the pra could n. 
during the nonconformity of the heir, | | an eſt att 
Upon the marriage of Mr. Paine with one Mrs. Gage, lands m com, 
the county of Surrey were ſettled and conveyed to the uſe of tial ©... 
huſband and wife for their lives, and the life of the {uryivor 0 ever be 
them; then to the uſe of the firſt and every other ſon in tail k t: fo, ; 
mainder to the right heirs of the huſband : the marriage took © c:in;, 
fe, but Mr. Paine the huſband died in the lifetime of Mrs. F aun bot, for | 
without leaving iſſue, having firſt deviſed all his lands to his ye loſe ge 
and her heirs. In 1730, Mrs. Paine, the wiſe, deviſed al ; Wptcy fo 
real eſtate to the defendant, ſubje& to a few legacies 2 unde 
in her will, but lived and died a papiſt ; but that being dificu er cony 
prove at law, the plaintiff Mr. Smith who had married 7 M, and 
Paine, heir at law to Mr. Paine, he and his wife filed any Wm; ſo 
againſt the defendant to ſet aſide the marriage-ſettlement 3 2 e eſtate 
of Mr. Paine the huſband, under which Mrs. Paine claimed 0 10 endant 
in particular, prayed, that the defendant might diſcorer“ "1 But 
Mrs, Paine the. wife, under whoſe will he claimed, was a Þ7 "of * "to 
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got? To which the defendant pleaded the ſtatute of 11 & 12 IF. 3, 
#4. Upon arguing this plea, it was inſiſted upon for the defend- 
ant, that it was a ſtanding rule in this court, that no perſon was 
hound to diſcover what might ſubject him to the penalty of an act 
of parliament ; that the ſtatute of 11 & 12 . 3. c. 4. was a penal 
law, and the party, who would take advantage of ſuch law, would 
never be aſſiſted in a court of equity, which never aſliſts a for- 
feiture ; he, who would claim any thing forfeited, muſt make out 
the forfeiture himſelf ; for no perſon ſhall be obliged to diſcover a 
act that would be a forfeiture of his own eſtate. If a copyholder 
commits waſte, it is a forfeiture of his eſtate to the lord of the 
manor ; but, if the lord of the manor comes into this court for a 


u of diſcovery, whether the copyholder has been guilty of waſte or not, 
2 bill the copyholder is not bound to anſwer; for no law in the world 
nion, obliges a man to accuſe himſelf : if an eſtate is given to a woman 
ſhone hurante viduitate, ſhe is not bound to diſcover whether the is mar- 


ned or not; becauſe the diſcovery of that fact might be the loſs 
of her eſtate, That diſabilities and forfeitures were of the ſame 
nature; that a total incapacity or diſability to hold at all (which 
js the caſe of papiſts) was certainly as much a penalty, as a for- 
feiture of an eſtate which the party before was capable of hold- 
ing; that as Mrs. Paine would, not have been obliged in her life- 
time to diſcover whether ſhe was a papiſt or not, the defendant, 
who claims under her, ought not to be obliged to diſcover jt. On 
the other hand, it was inſiſted by the counſel for the plaintiff, that 
It was not their buſineſs to examine, whether the acts of parlia- 
ment made againſt papiſts were hard laws or not; they were laws, 
and that was ſufficient for their purpoſe : that this was not the cafe 
of a forfeiture, but it was to diſcover a fact, which, if true, the eſtate 
was never in Mrs. Paine, becauſe the act of parliament makes all 
papilts abſolutely incapable of being purchaſers ; if ſhe was a papiſt, 
the eſtate never veſted in her; and as ſhe was not capable of hold- 
Ing it, ſhe could not give it away to the defendant, therefore 
could never forfeit the eſtate ; for no perſon can be ſaid to forfeit 
a cltate he never had. An alien is incapable of holding lands at 
common law, yet he is obliged to diſcover whether he is an alien 
or not; and his diſcovery of that fact, whether he is ſo or not, can 
never be a forfeiture of his eſtate, becauſe he never had a right to 


his her, 
the nent 
> prob 
lands in 


ſe of the 
xyivor 0 


z tall, , in caſe of a baſtard who is aullius filius, and incapable of 
e took © Caming lands by deſcent, he ſhall diſcover whether he is ſo or 
Is. Fa not, tor the ſame reaſon : ſo, a perſon claiming under a bankrupt, 
o his Whole goods are veſted in the athgnees of the commiſſion of bank- 


od all be 


* Wpicy for the benefit of creditors, muſt diſcover whether the per- 
nen 


under whom he claims, was a bankrupt or not at the time of 


life the conveyance : That all theſe cafes depend upon the ſame rea- 
ried. M, and were no forfeitures, becauſe the eſtates were never in 
W ben; lo, if Mrs. Paine was a papiſt, ſhe was incapable of having 
at 1 de cltzte herſelf, and could not give it away; and therefore the 


Want could never forfeit it, becauſe the eſtate was never in 


ut my Lord Hardwicke was of opinion, that the defendant 
obliged to diſcover whether Mrs. Paine was a popiſt or 
not; 
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() So, in 

arri ſon v. 
Southcote, 
the ſame 
plea was al- 
lowed to a 
bill brought 
againſt a 
purchaſer to 
diſcover, 
whether the 
perſon, un- 
der whom 
he derived 
title, were a 


papiſt. 


1 Atk. 528. 
2 Vez, 389. 


Papiſts and Popiſh Recuſantsg; 


not; that there is no rule better eſtabliſhed in this court, than 
that a man ſhall not be obliged to anſwer to what may ſubjeq 
him to the penalty of an act of parliament. No perſon can doubt 
whether this act is not a penal law, and whether the clauſes re. 
lating to papiſts are not diſabilities or incapacities, impoſed by vi 
of penalty upon all perſons exerciſing that religion. It is cb 
jected, that this is not the caſe of a forfeiture, becauſe the eſtate 
was never veſted, and therefore can never be deveſted ; yet it l 
falls under the ſame reaſon; and an incapacity or diſability ty 
hold at all by act of parliament, is certainly as much a penalty, 
as the forfeiture of an eſtate by a perſon who had a right to enjoy 
it before the forfeiture. That if a bill is brought againſt the per- 
ſon for a diſcovery whether he is a papiſt or not, he is not bound 
to diſcover ;z and where is the difference between him and the 
perſon claiming under him? Here is a diſability impoſed by pu. 
liament, by way of penalty, upon a particular ſet of men upon 
the account of their religion, the diſcovery} of that fact ſub- 
jects them to a penalty; and this is not like the caſe of an alien 
or baſtard, who are incapable by the general laws of the land to 
inherit: beſides, what ſways with me much, is the great inconve- 
nience that would follow, ſhould this plea be diſallowed ; we 
ſhould have nothing in this court but bills of diſcovery, whether 
ſuch and ſuch perſons were papiſts or not, and nobody knows 
what confuſion would follow; therefore the plea mult be a 
lowed (a). | 

[All the ſtatutes of recuſancy are now repeated by the 31 6.3. 
c. 32. in favour of perſons taking the oaths thereby required, Nors 
any catholick to be ſummoned to take the oath of ſupremacy pre- 
fcribed by 1W.& M.41.c.8. and 1G. 1. 5 2. c. 13. or the de- 
claration againſt tranſubſtantiation required by 25 Car. 2. The 
act diſpenſeth perſons acting as a counſellour at law, barriſter, a. 
torney, clerk, or notary, from taking the oaths of ſupremacy, 
declaration againſt tranſubſtantiation. It alſo tolerates under due 
regulations the publick exerciſe of the popiſh religion, provides 


againſt diſturbing the congregation, and miſuling the officiating 


miniſter, and exempts the miniſters from ſerving upon juries, nd 
from ward and parochial offices. The regulations, under which 
the publick exerciſe of the religion is tolerated, are, that no con- 
gregation for religious worſhip ſhall be had in any place, with tix 
doors locked, barred, or bolted, during any time of ſuch meeting 
together; and that no congregation or aſſembly for religious wor- 
ſhip ſhall be permitted, until the place of ſuch meeting ſhall be 
recorded at the ſeſſions. 

As to the double land-tax, that being impoſed by the annual 
land-tax act, a repeal of it could not be effected by any pie 
ſpectiye act. It is repealed, by omitting from the ſubſequent 3% 
nual land- tax acts, the clauſe impoſing it.) 
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Pardon. 

Y 

if 

- 

ite 

il "Wl (4) By whom to be granted, | 

to 

ty (B) In what Caſes, and for-what Offences it may be 

joy granted. 

il (C) Where a Pardon is grantable of common Right. 
D) Of the Validity of a Pardon: And herein, by 

* what Words Treaſon, Murder, Felony, and other 

pon y 

ſub Offences may be pardoned : and herein, of Par- 

. dons by Implication, and where the King ſhall be 

— ſaid to be deceived in his Grant thereof. 

; 2 (E) Whether a Pardon may be conditional. 

— F) Who may take Advantage of a Pardon, and to 

e th whom it ſhall be ſaid to extend. 

6.1 (G) In what Manner a Pardon is to be taken Ad- 

Nor vantage of : And herein, | 

4 1. In what Manner a general Pardon by Parliament is to be 
The taken Advantage of, 

er, u. 2. In what Manner a particular Pardon under the Great Seal 

* is to be taken Advantage of. 

rovide: ) The Effects and Conſequences of a Pardon, 

2 and to what the Party ſhall be reſtored, 

which | 

10 con- 

ich the 

meeting (A) By whom to be granted. 


ſhall de Tu power of pardoning offences is inſeparably incident to Show. 294. 
% the crown; and this high prerogative the king is intruſted 

* upon a ſpecial confidence, that he will ſpare thoſe only 

* caſe, could it be foreſeen, the law itſelf may be preſumed 

Filing to have excepted out of its general rules, which the wiſ-_ 

- of man cannot poſlibly make ſo perfect as to ſuit every par- 

a caſe, | 

4 it ſeems, that anciently the right of pardoning offences Co. lit. 114. 
Lm certain diſtricts was claimed by the Lords of Marches and 31 233. 
others, 
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others, who had Jura regalia by ancient grants from the crown, vr 
by preſcription. But now by the 27 H. 8. c. 24. F l. itisenaded, 
« That no perſon or perſons, of what eſtate or degree ſoever 

« be, ſhall have power to pardon or remit any treaſons or felonies 
« wharſoever, nor any acceſſaries to the ſame, nor any outlayries 
& for ſuch offences, whether committed in England or Water, ot 
c the Marches of the ſame, but that the king ſhall have the whole 


ec and fole power and authority thereof united and knit to the | 


« imperial crown of this realm, as of good right and equity it 
cc appertaineth.” 


(B) In what Caſes, and for what Offences it may be 
| granted, 


Plow. 4%7. IT is laid down in general, that the king may pardon ay 
Keilw. 134+ * offence whatever, whether againſt the common or ſtatut 
30. 2% law, ſo far as the publick is concerned in it, after it is over, and, 
3 Inſt 237. conſequently, may prevent a popular action on a ſtatute, by par 
Vaugh- 333. doning the offence before the ſuit is commenced. But, it feems, 
that he cannot wholly pardon a publick nuifance while it couti 
nues ſuch, becauſe ſuch pardon would take away the only means 
of compelling a redreſs of it. Yet, it is ſaid, that ſuch a pardon 
will ſave the party from any fine to the time of the pardon. 
Dav. 75. But, it ſeems agreed, that the king can by no previous licence, 
5 Co. 35. pardon, or diſpenſation, make an offence diſpuniſhable which i 
aaa e; as being either againſt the law of nature, or ſo far 
againſt the publick good as to be indictable at common law; and 
that a grant of this kind, tending to encourge the doing of en, 
which it is the chief end of government to prevent, is plan 
againſt reaſon and the common good, and therefore void. 
2 Hawk. And hence it hath been inſiſted, that the king's grant to the 
. 7 Biſhop of Salih] and his ſucceſſors, having the cuſtody of 2 
8 H. 7. Priſon, that they ſhould be quiet from all eſcapes, which hath been 
15. pl. 30. (a) adjudged to be a good grant, is not law; as being but a ling 
inſtance, and contrary to this rule; becauſe à grant of this kin, 
tending to make a gaoler leſs diligent in his duty, by taking ® 
the legal puniſhment of his negligence, is plainly againſt the com. 
mon good. 15 1 
2 Hawk. But, where a thing in its own nature lawful, is made unlav 
4 : oe 37* by parliament, as the carrying bell-metal, Wc. out of the rein, 
— ra; importing merchandizes in foreign ſhips, ſelling wines beyond! 
thorities certain price, or without a licence, multiplying gold, t., conn 5 
there cited. money of a baſe allay, c., it was formerly taken as a general 1 
that the king might diſpenſe with it, as to a particular ume 
place, or perſon, ſo far as the publick was concerned in it;! wr 
ſuch diſpenſation could not but be attended with an menen 
as, the introducing a monopoly; or fruſtrating the end te, 
the law was made; as, the licenſing a particular perſon to inf! 
foreign cards or wines, &c., in which cafes it was —_— 
taken to be void. Alſo, where a ſtatute gives a particular in 
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Pardon, 28 7 


or right of aCtion to the party grieved, as the ſtatutes of mort- [(a). By 

main(a), thoſe againſt maintenance, forcible entries, carrying 7 & K W. + 
i:trefſes out of the hundred, eſcapes, c., it has been always jjcence an 
agreed, that no charter from the king can bar the right of the be granted 

party grounded on ſuch ſtatute (5). Alſo, where a ſtatute is expreſs, W — wing 
that the king's charter againſt the purport of it, though with the (5) Hence, 
clauſe of nen ob/Zante, ſhall be void; it ſeems to have been always it hath been 


generally agreed, that regularly no ſuch clauſe could difpenſe N _ 


with it. grace doth 
wat diſcharge the forfeiture of twenty-five pounds to the city of London, for acting as a broker without 
licence, Ludlam v. Lopez, 1 Str. 529. Neither will it diſcharge penalties given by a popular ſtatute 
betwezn the informer and the poor. Howel v. James, 2 Sir. 1272, ] 


Alſo, it ſeems to be agreed, that no diſpenſation of any ſtatute, 2 Hawk. 
except the ſtatutes of mortmain, was of any force, without a clauſe $ a 2 
of nan ob//ante; neither is ſuch clauſe of any effect at this day; for EY IT 
it is declared and enaQed by 1 V. & M. /eff. 2. c. 2. that no diſ- 
penfation by vn obtante of or to any ſtatute, or to any part thereof, 


, and, be allowed; but that the ſame ſhall be held void, except a diſ- 

y pn. penſation be allowed in ſuch ſtatute. But it is provided, that no 

lems, charter, grant, or pardon, granted before 23d of October 1699, ſhall 

cout be any ways invalidated by that act, but that che ſame ſhall be and 

means remain of the ſame force, and no other, as if the ſaid act had 

Parcon never been made. | 

The king can by no charter whatſoever bar any right of entry or Plow. 487. 
icence, action, or any legal intereſt or benefit before veſted in the ſubject; CI R 
hich nd therefore it ſeems clear, that he cannot bar any action on a Cre Cor. 
r ſofar ſtatute by the party grieved, nor even a popular action commenced 199. 

x ; and WW before his pardon, nor a recognizance for the peace before it is Ne. 134+ 


forfeited 

Neither can the king pardon an appeal, except only where it is 2 Hauk. 
carried on at his ſuit, after a nonſuit; and therefore, if a perſon f. C. e. 37. 
"tainted, on an appeal carried on at the ſuit of the party, get the 3 
dy ob's pardon, he muſt ſue a /cire facias againſt the appellant 
ach been WW before the pardon ſhall be allowed. 


| a ing And if the appellant appear on the ſcire facias, he may pray 2 Hawk. | 
his kind, crecution notwithſtanding the pardon : but, if the ſheriff return a E. - c. 37+ 
aking en wr: fect, or two nihilt, and the appellant appear not on demand $3 


r if he return the appellant dead, the appellee ſhall be diſcharged, 
but ſome haye holden, that, in this laſt caſe, a ſcire facias ſhall go 


umland eint the heirs of the deceaſed. 

he really but there is no need of any ſcire facias againſt the lord by eſcheat, Hawk. P. c. 
beyond! caule the pardon no way tends to reverſe the attainder whereon * 37. $ 37- 
, Coin e title of eſcheat is founded. , FR 
neral ut !f ſcreral perſons be outlawed on an appeal, and one get his Hauk. P.C. 


Pardon allowed on the non-appearance of the appellant, on a feire © 37. $ 33- 


1 4 It ſeems, that the reſt can take no advantage thereof, but 

" m ſue their ferre facias, &c. in the ſame manner as if there had 

for wi " no ſuch default. 
to Ph t hath been ſtrongly holden, that the king may parden the But for 


al — ad 
ug of the hand on a conviction of manſlaughter on an appeal, ap” | 
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P. c. c. 37. as being no part of the judgment at the ſuit of the party; but 4 


$ 39. and 
1 Str. 530. 


£ Co, LL 
Latch, 190. 


Pardon, 


collateral and exemplary puniſhment inflicted by ſtatute, ang 
intended only by way of ſatisfaction to the publick juſtice, likethe 
finding of ſureties by one convicted on the ſtatute againſt tr, 
paſſers in parks. 

A pardon will not only diſcharge any ſuit in the ſpiritual court 


ex officio, but alſo any ſuit in ſuch court ad inſtantiam partis pro n. 


_— = formatione morum, or, ſalute anime, as,.for defamation or laying, 
$1. Cro. violent hands on a clerk, Sc. And if the time, to which the Y 
. pardon has relation, be prior to the award of the coſts to the pany, Þ 
p. C. c. 37. or, as it is generally holden, if it be ſubſequent to the award, but "Im 
& 41. prior to the taxation, it ſhall diſcharge them, but not if it be ſub- « of 
ſequent to the taxation. And the ſame rule holds as to coſts taxel «& if 
to the party grieved on a contempt in a court of equity, But que: Bu 
as to coſts taxed by the prothonotary on an attachment; for they comn 
are not given by the court of courſe, but the offender ſubmits only in ſu 
to pay them by way of compoſition. confe 
Jon. 227. If a perſon be impriſoned on an excommunicato capiends for not- into ( 
> Roll. abr. payment of coſts, and the king pardon all contempt, it is ſaid witho 
. _ that he ſhall be diſcharged without any /cire facias againſt the feiture 
8 Co. bd, party, and that the party muſt begin anew to compel a payment ting, | 
69. of the coſts ; becauſe the impriſonment was grounded on the cots and ne 
tempt, which is wholly pardoned. party | 
Co. 51. But no pardon will diſcharge a ſuit in the ſpiritual court, any we for 
_— 19% more than in a temporal, for a matter of intereſt or property i icide, 
* the plaintiff; as for tithes, legacies, matrimonial * contracts and [f an 
* There ſuch like. Alſo, it is agreed, that after coſts are taxed, in a ſui rerdict 
de amt ne” in ſuch court at the proſecution of the party, whether for a mat lle, an 
in the eccle.. ter of private intereſt, or pro reformatione morum, or pro ſatal ume of 
— animæ, or for defamation, c., they ſhall not be diſcharged by» Wy by th 
courts, er pe 
compel mar- ſubſequent pardon, a ob 
riage by reaſon of any contract, &c. 26 C. 2. c. 33. & 13. | | cw 
2 Roll. If the offence be pardoned after coſts taxed, and then the d. 5 — 
Abr. 304: fendant appeal, and the ſuperior court give new coſts for or againk WW. - 
$9 . him, ſuch coſts ſhall not be avoided ; becauſe the coſts in the my # ha 
ſuit being taxed before the pardon, and therefore not avoided N ry 
it, the appeal was proper for determining, whether they were Ve perſon 
iven or not, and, conſequently, colts were as properly given ® rn 
— appeal as in any other caſe. But, if the offence be paar ike © 
pending an appeal, and the pardon relate to a time precedent io / Who t 
award of the coſts, and then the appellant deſert his appeal, "WR. .. 
the court award coſts againſt him in reſpect of ſuch deſertom "i .- 
ſeems, that he may have a n becauſe the pardon mitted 
having diſcharged the coſts of the firſt ſuit, made the appeal '9 By the 
of no purpoſe. | — Who hall 
By the 12 131.3. c. 2. 53. No pardon under 5 OBy 
« ſeal ſhall be pleaded to an impeachment by the Common 1 ws 45 
cc parliament.” 2 Mult, hire 
4 Bly C [But after the impeachment is ſolemnly heard and —— Hany 
39% it is not underſtood, that the king's royal grace is farther Vel. V 
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er abridged ; for after the impeachment and attainder of the fx 


— rebel lords in 1715, three of them were from time to time re- 
the prieved by the crown, and at length received the benefit of the 
nel · king's pardon. ] 
= (C) Where a Pardon Is grantable of common Right: 
* BY the ſtatute of Gloucefer, c. g. it is enacted, & That if it be 2 Ink. 316; 
party; « found by the country, that a perſon tried for the death of a 
d, but « man did it in his defence, or 1 misfortune, then, by the report 
e ſub- « of the juſtices to the king, the king ſhall take him to his grace, 
taxed & if it pleaſe him,” 5 . | 
 quere But, it ſeems to be ſettled at this day agreeably to the ancient 2 Hank. 
r they common law, in affirmance whereof this ſtatute was made, that 4 47. 
s only in ſuch a caſe, or where one indicted of homicide fe deſendendo * * 
conkeſſes the indictment, if the party cauſe the record to come 
r not- into Chancery, the Chancellour will of courſe make him a pardon 
s ſaid, without ſpeaking to the king, and that by ſuch pardon the for- 
aſt the fciture of goods may be ſaved ; for theſe words, if it ſhall pleaſe the 
ayment g, ſhall be taken as ſpoken only by way of reverence to him, 
he con · and not intended to make ſuch a pardon diſcretionary. But, if the 
party be found to have fled, it is made a guere, if the pardon ſave 
urt, any tle forfeiture for the flight ; for that is not grounded on the ho- 
gerty in nicide, but on the contempt of the law. ; 
As and [f an approver convict all the appellees, whether by battle or 3 last. 120. 
x 2 ſult rerdict, the king ex merits juſtitiz ought to pardon him as to his 3 Hal. Hic. 


j 3 3 p. C. 233. 
lle, and alſo give him his wages from the time of the appeal to the ** 


time of the conviction. 3 3 

By the 4 & 5 V. & M. c. 8. it is enacted, © That if any perſon 
* er perſons out of priſon ſhall commit any robbery, znd aftera 
* wards diſcover two or more who then had or afterwards ſhall 
de is commit any robbery, ſo as two or more of them thall be con- 
_—_ x neted, any ſuch diſcoverer ſhall be entitled to a pardon for all 
— 4 tobberies committed before the difcovery, which alſo ſhall bar 


* 1 appeal,” 


vided And by the 6 & 7 N. & N. c. 17. it is enacted, © That if any 
ren * perion or perſons out of priſon ſhall be guilty of clipping, 


i 3 #- & . 9 0 . * 10 . - * . 
coi | 
ot, ning, counterfeiting, waſhing, filing, or otherwiſe diminiſhing 
JT te coin oi this realm, and afterwards diſcover two or more 


to the | . FO 
— * bo then had or afterwards ſhall commit any of the ſaid“ 
f ly it crimes, ſo as two or more of them ſhall be convicted, any ſuch, 


| Alcorerer ſhall be entitled to a pardon for all his crimes com- 
mtted before the diſcovery.” | 
By the 10 C11 W. 3. c. 23. (which exeludes clergy from thoſs 
wo ſhall in any ſhop, ware-houſe, coach-houſe or ſtable, privately- 
ſeal any goods, Sc., of the value of 5 6.5 though ſuch ſhop, Sc., 
not broken open, and though no perſon be therein, or ſhall 
7 hire, or command any perſon to commit ſuch offence,) 
y any perſon or perſons ſhall commit any burglary, houſs= = - 
do, V. e breaking, * 


aſl 


— 
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te breaking, or fclony, in ſtealing of any horſe or horfes, or a 


« money, wares, or goods from whom clergy is by that act taken þ 
_ « away, and being out of priſon ſhall diſcover two or more, who f 

" « then had or aſter ſhall commit any ſuch felony, and ſhall be 
1,1 te convicted thereof, or cauſe to be diſcovered and apprehended cl 
1 ce two or more, who ſhall be convicted as aforeſaid, every ſuch | fo 
11 « diſcoverer ſhall be entitled to a pardon for the felonies aforeſail th 
3 1 committed before ſuch diſcovery,” &c. | * 
x ha By the 5 Ann c. 31. it is enacted, „That every perſon who ſhall de 
(rt ec be guilty of burglary, or of the felonious breaking and entering rec 
1 « a houſe in the day-time, and after ſhall diſcover two who ſtall wh 
he's « have committed ſuch felony, ſo as they be convict, &c., ſhal cin 
+ wg &« have 401. and a pardon of all felonies, except murder,” Ec. ] 
' 1078 [lt is enacted by 8 Geo. 1. c. 18. (7. „ That if any runner * 
1 te foreign goods ſhall within two months aſter his offence, and « | 
. &« before his conviction, diſcover two or more of his accomplice « f 
'-- 3x8 te therein to the commiſhoners of the cuſtoms or exciſe in E. « | 
. ce /and or Scotland, ſo as they or two of them at leaſt be convidtl « { 
. ce of ſuch offence (as deſcribed in the act), the offender or offender 1 c 
| « ſo diſcovering ſhall receive the ſum of 401. for every fuch N 
1 « offender ſo diſcovered and convicted, fo as the value of the port 
1 3 te goods recovered by ſuch diſcovery ſhall exceed 50 7.; and fuct bery 
(4. 98 « perſon ſo diſcovering ſhall be clearly acquitted and diſcharged lony 
. c of ſuch his or her offence.” And the like is enacted by cutio 
1 9 Geo. 2. c. 35. [t 
Wine Cowp. 333 Perſons to whom the king has, by ſpecial proclamation in the ſlug 
me” Gazette, or otherwiſe, promiſed a pardon, are alſo entitled to td that i 
i I legal right.) 22 
i 4 Farce 
1 1 - | defen 
Is (D) Of the Validity of a Pardon: And herein, by WW tence 
ay what Words Treaſon, Murder, Felony, and othet — 
WE Offences may be pardoned : And herein, of Par WW ,. 
N dons by Implication, and where the King ſhall be cn: 
14. ſaid © be deceived in his Grant thereof, * c 
1 : er, 
_—_ ' Yelv. 43. * is laid down as a general rule, that wherever it appears by the 4x, 
10 r recital of the pardon, that the king was miſinformed, or 6 , der, 
1 00 _ 11 rightly appriſed both of the heinouſneſs of the crime, and allo, _ 4 of t 
We 2 Roll. Abr. far the party ſtands convicted upon record, the ber is wü wy 
1 15 = Ryu upon a preſumption, that it was gained from the king by unpo- aſſay 
- 1 Raym. 1 3 ition. 
17 f Sid. 41. 3 Inſt. 238. : 7 ; od I 8 
9 2 Hawk. And upon this ground it ſeems agreed, chat if a man attainted d , 1 
be P.C. ©:37- felony get a pardon, which doth not mention the attainder, the pa diſal 
"of $ bo don will be ineffectual. Alſo, it hath been holden, that the far lt h; 
539 don of a perſon convicted by verdict of felony is void, unkets? pardon: 
8 recite the indictment and conviction. Alſo, it hath been 79 — 
4 tioncd, if the pardon of a perſon barely indicted of £100) * 1 m 
5 dee . 


2 

bo 

2 

# 
no 

— 
— 

7 

a 
i. 
25 

* 4 
8 " 
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without mentioning the indictment: but, it hath been ad- 
judged, that ſuch a defect is ſalved by the words five indifatus 
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ve non. : 

It hath been holden, that anciently a pardon of all felonies in- 2 Hawk, 
cluded all treaſons as well as felonies; and it ſeems to be taken f 40 Ce 37. 
for granted in many books, that ſuch a general pardon is even at Hal. Hiſt. 
this day pleadable to any felony, except murder, rape, and piracy; P. C. 466. 
and that the only reaſon why it may not alſo be pleaded to mur- 2 Hale 


der and rape is, becauſe 13 R. 2. Hat. 2. c. 1. and 16 R. 2. c. 6. 


require an expreſs mention of them; and that the only reaſon 


why it is not pleadable to piracy is, becauſe it is a felony by the 


civil law only. 


Hiſt. P. C. 


By the 27 E. 3. c. 2. it is enacted, © That in every pardon of 


« felony granted at any man's ſuggeſtion, the ſuggeſtion and the 
name of him that makes it ſhall be compriſed ; and if it be 


found untrue, the charter ſhall be diſallowed ; and the juſtices, 
« before whom the charter ſhall be alleged, ſhall inquire of the 
« {ame ſuggeſtion, and, if they find it untrue, ſhall diſallow the 
charter.“ ; 

No pardon of felony ſhall be carried beyond the expreſs pur- 
port of it; and therefore if the king, reciting an attainder of rob- 
bery, pardon the execution, he thereby neither pardons the fe- 


| lony itſelf, nor any other conſequence of it beſides the exe- 


cution. 


It is enacted by 2 E. 3. c. 2. That charters of pardon of man- 
ſaughters ſhall not be granted but where the king may do it by his oath, 


that is to ſay, where a man ſlayeth another in his own defence, or by ) 


mifortune; neither is there any precedent in the regiſter of the 
pardon of any other homicide, but ſuch as is done either in ſelf- 
deſence or by miſadventure, or by infants or madmen; and from 
hence ſome have diſputed the king's power of pardoning any 
other homicide. But this is contrary not only to the general tenor 
of the books, but alſo to the plain purport of 13 R. 2. flat. 2. c. 1. 
vhich, reciting that murders, treaſons, and rapes, had been fre- 
quently committed, becauſe pardons had been eaſily granted in 
ſuch caſes, enacteth, © That no pardon ſhall be allowed for mur- 
* der, or for the death of a man flain by await, aſſault, or malice 


6 Co, 13. 
2 Hawk. 

P. G. 6 37» 
8 12. 


2 Hawk: 
P. C. c. 37. 
14. and 
everal au- 
thorities 

there citeds 


prepenſed, treaſon, or rape of a woman, unleſs the ſame mur- 


der, &. be ſpecified in the ſame charter; and if the charter 
* of the death of a man be alleged before any juſtices, in which 
i is not ſpecified that the party was murdered or {lain by await, 
„ Ulault, or malice prepenſed, the ſame juſtices ſhall inquire by 
1 2 good inqueſt of the viſue where the dead was lain, if he 
$ vere murdered or flain by await, Sc. and if they find that 
g le was murdered or ſlain by await, Sc. the charter ſhall be 

diſallowed.” | 

lt hath been formerly often adjudged, that murder might be 
pardoned under the general deſcription of a felonious killing, with 
a Clauſe of non obtante ; but by W. & M. eff. 2. c. 2. it is declared, 
4 diſpenſation by non obſtante of or to any flatute ſhall be 


U 2 


But 


Sid. 366. 
Show. 283 

Keling, 24. 
3 Mod. 37s 
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2 Keb. 363. But pardons of manſlaughter remain as they were at comma 
. : law ; and therefore the pardon of the felonious killing of 5. 4, ſe 
8 | cnt ag may be pleaded to an indictment of manſlaughter in killing him; co 
| but where ſuch a pardon is pleaded to a coroner's inquelt of mar. re 
ſlaughter, the court may refuſe to allow it, till the fact be found ex 
manſlaughter by a jury directed by a higher court. 
Dyer, 50. If a general act expreſsly pardon petit treaſons, and exceyt 
4. 4. 235. murders, it cannot be avoided by indicting a perſon guilty of peti 
—_ 3. treaſon for murder only, omitting the word proditorie ; for the le F 
offence being included in the greater is pardoned by the pardon of 


it; and therefore ſuch an exception of murder is to be intendet 
of ſuch murder only as is ſpecially ſo called, and doth not amount 
to petit treaſon. 
Lev. 8. 120. Neither doth the exception of murder in a general act of pu- 
Sid. 159. don of all felonies extend to a fels de /e ; for though his offence be 


Ry 
TW; 3 5 = £ L l n 2 = 
—— Co 7 2 — oO — — 12 2928 7 PD 222 ow p — p 8 
— a. . — * r r — — — . ＋— 
— ——— — —— — ——— ' — 4 - — 
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755 e in ſtrictneſs murder, yet in common ſpeech, according to which othe 
ſtatutes are commonly expounded, it is generally underſtood as a com 
diſtinct offence, the word murder ſeeming primd facie to import the que! 
murder of another. prin 

Plow. 401. It is ſaid, that a general act of pardon of all felonies, miſde- V 

Cole's caſe. meſnours, and other things done before ſuch a day, pardons a bo. It 1$ 

Hal. Hitt. "2p" . ſuret 

p. C. 226, micide from a wound beſore the day, whereof the party died nc 

Dyer, 99. till after; becauſe the ſtroke being pardoned, the effects of it are * 

pl. 65. * utu 

Pr e. conſequently pardoned = 

my has its commencement before the pardon takes place, but not its completion, the pardon hall ce. 

x2 e in favour of the priſoner, as it would have done had the felony been complete before the pad. 1 

This is the true ſenſe of the doctrine in Cole's caſe. Nicholas's caſe, 1748, Foſt. 64.—But, if Out 2 

man gives a ſtroke, or poiſon, (which, till death enſues upon it, is only a miſdemeanour) and a pin puilty 

is granted to all miſ&-meanours, &c. but not of murder or poiſoning, and afterwards the party dies the ” 
felony is not pardoned. 14. 8 fey 

Lev. 106. It is ſaid, that a pardon of all miſpriſions, treſpaſſes, offences, 

We. 211+ and contempts, will pardon a contempt in making a falſe retur, (G 

ze and a ſtriking in We/tminſler-hall, and barratry, and even a prom 
nire. Alſo, it is laid down in general, that it will pardon any 
crime which is not capital. 1. u 

> Hal. Bit, If A. be indicted of piracy, and refuſing to plead have judg: 

F. C. 252. ment of peine fort & dure, and by the general pardon piracies att 

cited from . ; . doned 

Dyer, 3c8. excepted, but the judgment of peine fort & dure is pardone FR 

2. by the general words of all contempts; quære whether he may by 
be arraigned for any other piracy z but, by the better opinie, Gon by 
he may be arraigned of any other piracy committed before that df his 
award. t Judi 

valve 7 

Vithou! 

(E) Whether a Pardon may be conditional, cy 

th 

. ** . 2 on whit lons by 

Co. Ut. 1 ſeems agreed, that the king may extend his mercy N 

RN terms he pleaſes, and, conſequently, may annex to his pa — aps 

V. C. c. 37- any condition that he thinks fit, whether precedent or ſu of * It 

945. quent, on the performance whereof the yalidity of the lin. 


Will * Alſo 


it are 


fences, 
return, 


Praun ſs 


on any 


e judg: 
cies 270 
ardoned 
he may 
opinion, 


ore that 
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Alſo, it hath been held, that in every pardon for a capital of- Moor, pl. 
ſence, where the party was obliged to give ſecurity, there is a * 
condition in law annexed to ſuch pardon, ſo that if he forfeits ſuch pardoned of 
recognizance, his pardon becomes void, and he may be taken and 8 may 
executed on the firſt judgment “. 1 


behaviour for ſeven years. 5 W. & M. c. 13. which vide pg. 


(F) Who may take Advantage of a Pardon, and to 
whom it ſhall be ſaid to extend. 


Neri all felonies are ſeveral, yet the felony of one Cro. Elia 
man may be ſo far dependant on that of another, that the 3% 3'- 
pardon of the one will necefſarily enure to the benefit of the x 

other; as, where the principal is allowed his pardon before his 2 Hawk. 
conviction, in which caſe the acceſſary may by a neceſſary conſe. F · © e. 37- 
quence take benefit of it; becauſe he cannot be arraigned till the 
principal is convicted. 

Where a man is bound to the king as ſurety for another's debt, 2 Hawk. 
it is clear, that the diſcharge of the principal is a diſcharge of the r. C. e. 37» 
ſurety; but where a man is bound to the king for another's per- 
formance of a future act, the diſcharging of the other from ſuch 
future act will not diſcharge the ſurety, But quære if both had 
been bound, and the ſubject no way intereſted in the matter. 

The pardon of A., B., and C. of all felanies by them done, with- Dyer, 34, 
out adding or any of them, is void; for it ſuppoſes them jointly e 
guilty, and extends to none but joint felonies, whereas all felony p. © an 
b ſcreral in each offender, and cannot be joint. | Cap 


(O) In what Manner a Pardon is to be taken Ad- 
vantage of : And herein, 


lu what Manner a general Pardon by Parliament is to be taken 
Advantage of. 


EREIN we muſt firſt obſerve a difference between a pardon 2 Hauk. 


by parliament and that under the great ſeal; that as to par- E. C. © 37- 


* o $ * 
Gon by (a) parliament, the fame cannot be waived, becauſe no one . Tn a 


by bis admittance can give the court a power to puniſh him, where coronation 


* judicially appears there is no law to do it; but a man may e 
we a pardon under the great ſeal, by pleading other matter, — 
vithout taking any notice of it. — 
be taken out and pleaded under the great ſeal. Keb. 707 
. 5 body of a general act of pardon either except divers per- . Hanks 
E N _ or except all who come under a general deſcrip- ( * 3 
ON . alt who adhered to J. S., the court is not bound (neither he wy 
* ty as ſome ſay,) to give any one the advantage of it, unleſs thorities 
4; ead it, and ſhew, in the firſt caſe, that he is not one of the chere cited 
£9015 excepted, and in the other, that he is not included in ſuch 


U'3 deſcription z 
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Noy, 100. 
Black v. 
Allen. Cro. 
Car. 449 · 
Moor, 620. 
Cro. Eliz. 
12 5. 

2 Jon. 26. 


Cro. Eliz. 
153 


2 Hawk. 


P. C. c. 37. 
6 


a) That it 


Pardon, 


deſcription ; neither will it be ſafe for him, if he be of the {ve 
name with one of thoſe excepted by name, to aver, that he is not 
one of the perſons excepted by name, without adding, that he iz 
a different perſon from ſuch other of the ſame name. But, if the 
body of the ſtatute except one perſon only, or, if it be general a 
to all, and afterwards ſome be excepted 1n the proviſoes, it may 
be pleaded, as ſome ſay, without any averment that he wha pleads 
it is not one of the perſons excepted, Sc. and the exceptions ought 
to be ſhewn on the other ſide, 

Alfo, where a general act of pardon excepts certain kinds of 
crimes, there-is no need to aver, that the crime whereof a perſon 
is indicted is not one of ſuch excepted crimes, but the court 
ought judicially to take notice, whether it be excepted or not, 

Alfo, where ſuch a ſtatute excepts only one particular perſon, it 
hath been ſaid, that there is no need of an averment that a perſon 
indicted is not ſuch perſon, but that the court is to take notice 
whether he be or not, 


2. In what Manner a particular Pardon under. the Great Seal is 
to be raken Advantage of. 


The party, as hath been obſerved, muſt infiſt on the benefit of 
this kind of pardon ; and therefore it hath been held to be error, 
to allow a man the benefit of a pardon under the great ſeal, unleh 
he plead it. 

He who pleads ſuch a pardon ought to produce it (a) ſub fe 
Agilli, becauſe it is preſumed to be in his cuſtody, and the pro- 
perty of it belongs to him. Yet, if a man pleads ſuch pardon 


is ſufficient without producing it, it ſeems, that the court may indulge him: 


to plead and 
thew the ex- 


farther day to put in a-better plea. 


emplification of the pardon, &c. becauſe ſuch exemplification is expreſsly within the 1 3 Elia. c. b. 


5 Co. 53. 


Carth, 138. cited. 


3 Inſt. 240. If there be a variance between the pardon and record of cot- 


Keilw. 88. 
Roll. Rep. 
368. 


Dyer, 34. 


2 Hauk. 


viction, Sc. yet, if there be no repugnancy to intend that tix 
ſame perſon is meant in both, it may be ſupplied by a proper at 
ment; as, if he be called J. S. gentleman in the one, and 1% 
yeoman in the other; or B. the father in the one, and B. the - 
of I. in the other; or, if the ſtroke which cauſed the death „ 
J. S. &c. be ſuppoſed to have been given on the ſecond of 40% 
in the one, and on the third in the other: alſo, if ſuch _ 
pardon be pleaded without ſuch averment, the court may give t 
party a farther day to perfect his plea. F 

It ſeems, that ſuch pardon cannot be pleaded after the gen” 


F. C. c. 37. iſſue, unleſs it be of a date ſubſequent to the pleading of it; be 


& 67. 


2 Hawk. 
P. C. c 
& 68. 


cauſe the making defence, without taking any notice of _ 
don, ſeems to amount to a waiver of it. And guere if a pa 
can be pleaded at the ſame time with tne general iſue. 4 
The party is not bound to lay the ſtreſs of his caſe on 


7. particular clauſe of the pardon, but may take advantage 


whole. Ar 


elt of 
errot, 


unlels 


b ped: 
e pro- 
pardon 


him 2 
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After an amerciament in the King's Bench is eſtreated into the 2 Hawk. 
Exchequer, and the party hath inſiſted on a pardon there, and been 905 8. 37. 
denied any benefit of it, he may be brought by habeas corpus cum 
cauſa to the King's Bench, becauſe the record remains there, and 
plead his pardon z and if it be adjudged ſufficient, have a ſuper/edeas 
to the barons. | 

While the ſtatute 10 E. 3. c. 2. ſtood in force, no pardon of Plow. 502. 
(a) felony could be allowed, without a writ of allowance, teſtify- — +. js 
ing, that the party had found ſureties according to that ſtafute. — 2 
But this is now repealed by 5 & 6 NV. 3. c. 13. which provides, () But there 


« That the juſtices, before whom a pardon of felony ſhall be e 
. . . . . y necelity 
« pleaded, may in diſcretion remand or commit the party to pri- for ſuch 


« ſon till he ſhall enter into a recognizance, with two ſufhcient writ upon a 


« ſurctics, for the good behaviour for any time not exceeding Lena 


« ſeyen years; provided that, if ſuch perſon be an infant or feme Cro. Elz, 
covert, it ſhall be ſufficient to find two ſureties, who ſhall enter 314. 

into a recognizance for his or her being of the good behaviour 82. 

« 25 atoreſaid “. not been any 


intance fince this ſtatute (as it is ſaid) of the court's requiring recognizance for the good behaviour of a 
perſon pardoned for murder, Rex v. Chetwynd, 2 Stra. 1203. 


The judges may inſiſt on the uſual fee of gloves to themſelyes 2 Jon. 56, 

and oficers, before they allow a pardon. 4.435 
- Keilw. 25. 

Where a priſoner hath a pardon to plead, and any difficulty ariſe 3 Inf. 29. 
thereon, the court will of courſe aſſign him counſel +. LS 3 
miltemeanour, the defendant ſhall not be put to the bar, nor plead it on his knees. Rex v. Hales, 
2 Stra. $16, Deferdant in an information for maihem ſha!l have the benefit of an act of grace, 
tough he did not inſiſt on it at his trial; but ſhall pay proſecutor fuil coſts. Rex v Haines, 1 Wilf, 
„ The mode of taking advantage of a pardon upon the circuits and at the Old Bailey is, to 
procure the King's ſign manual or privy ſeal, ſignifying his Majeſty's intention to afford a pardun to the 
roger either abſolutely or conditionally as the caſe may be, and directing the juſtices of tie gaol deli- 
very to ban bim, on his entering into a recognizance to appear and plead the next general pardon that 
Wal come out, This mamuate the juſtices obey ; taking ſecurity, if the pardon is conditional, for the 
p*1tormance of the ſtipulations on which it is granted, and afterwards iiluing their warrant to the gaoler 
{97 tits QUCHarge, 1 Bl. Rep. 479. 2 Bl. Rep. 797. ] 5 


) The Effeds and Conſequences of a Pardon, 
and to what the Party ſhall be reſtored. 


II leems agreed, that a pardon of treaſon or felony, even after Hob. 67. 
an attainder, ſo far clears the party from the infamy and all — 3 
"her conſequences thereof, that he may have an action againſt Ak. 87. 5 
ay who ſhall afterwards call him traitor or felon; for the pardon Raym. 23. 
Makes him as it were a new man. Fans, 
Alſo, a pardon reſtores a man to his credit, ſo as to enable him 2 Hal. Hit. 


to be a witneſs ; but yet his credit mult be left to the jury. ET 


And it hath been admitted, that the king's pardon of the burn- 2 Hawk. 
ug of the hand on a conviction of manſlaughter hath the fam? . © © 373 
tllcCt, as to this purpoſe, as the burning would have: had, which 949. 
agreed to reſtore the party to his credit, POOR 
uty it hath been adjudged, that a pardon is of no manner of 2 Hawk. 
ice, as to this purpoſe, till it have paſſed the great ſeal, E 
U 


4 It J 5% 


* There has 


4 
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Hob. 67. 
$2, 


2 Hawk. 
E, C. c. 37. 


53 
[(2) But 
now the act 
takes effect 
only from 
the day it 
receives the 
royal aſlent, 
unjeſs ano- 
ther period 
of com- 
mencergent 
be provided 
py the act. 
St. 33 G. 3. 
6. 13] 


Lev. 8. 120. 
2 Mod. 53. 

Saund. 362. 
2 Mod. 101. 


Sid. 167. 
Sauud. 362. 
Lev. 120. 


Owen, 87. 
Hetl. 104. 


Co. Lit. 120. 


3 Bullt, go, 


91. 
3 Inſt. 154. 


Co. Lit. 8. 
Hal. Hiſt. 
. 358. 


Noy, 170. 
Co. Lit. 391. 
Hal, Hit. 
P. Go 388. 


Hal. Hiſt. 
b. C. 358. 


It is ſaid, that the pardon of a felony will not make an 
for it by one who did not know of the pardon unlawful; becauſe 
ſuch arreſts, being for the publick good, are to be favoured, and 
therefore ſhall not be actionable by reaſon of ſuch a pardon, az 
ſcandalous words ſhall be, becauſe they deſerve no favour, 

If a man be convicted or deprived, or otherwiſe puniſhed for an 
offence during a ſeſſion of parliament, and at the ſame ſeſſion an 


act paſs which pardons the offence, it ſeems agreed, that the con. 


viction or deprivation, c. are ip/o facto avoided ; becauſe the act 
taking effect from the firſt day of the ſeſſion (a), it now appear, 
that the offence was pardoned at the time of the conviction, Es 
Alſo it hath been adjudged, that where an act of parliament ex. 
preſsly pardons ſuch and ſuch crimes from a certain day before the 
ſeſſions, it thereby avoids all convictions and deprivations, and 
awards of coſts and amerciaments, &c. for ſuch crimes, whether 
ſuch convictions, c. were before or after the ſeſſion; becauſe it 
appears to be the intent of the parliament that ſuch crimes ſhall no 
way be puniſhed, which cannot take effect, if ſuch comie- 
tions, &c. continue in force. 

But as no pardon from the king ſhall deveſt any intereſt veſted 
in the ſubject ; ſo neither ſhall it, without words of reſtitution, 
even deveſt any thing from the king. Yet, a pardon prior to a 
conviction ſhall prevent all forfeitures of lands or goods. 

It hath been adjudged, that the releaſe of all judgments and 
executions in a general pardon extends to debts due to the king 
by aſſignment or forfeiture; and that it doth not reſtore them to 
him who aſſigned or forteited them, but extinguiſhes them in the 
hands of the debtor. 

It ſeems agreed, that notwithſtanding the king's pardon to 2 
ſimoniſt coming into church contrary to the purport of 31 Hz. 
c. 6., or to an officer coming into his office by a corrupt bargan 
contrary to the purport of 5 & 6 E. 6. c. 16., may fave ſuch clerk 
or officer from any criminal proſecution in reſpect of the corrupt 
bargain; yet, ſhall it not enable the clerk to hold the church, nor 
ug” wang tp retain the office, becauſe they are abſolutely diſabled 

atute. 

2 reſtitution of blood, in its true nature and extent, can only 
be by act of parliament; and therefore if a man attainted be pat. 
doned by act of parliament, he is totally reſtored and inheritadi 
to all perſons : but, if he be pardoned by charter, he may thence- 
forth purchaſe lands, but cannot inherit his former relations; for 
the king's charter cannot alter or take away the right of others, 
reſtore the relation that was loſt. 

If a man be attainted, and-after pardoned by charter, the chile 
ren born before ſuch pardon ſhall not inherit ; but if they fail, the 
children born after ſuch pardon may inherit him; for the pardo2 
makes him capable of new relations as well as of new purchalc5, 
though all the old legal benefits and relations are loſt. : 

Reſlitutions by parliament are of two kinds; one a reſtitution 
only in blood, which only removes the corruption thereo!, my 
ores not to the party attaiut, or his heixs, the manors ot * 1 


a Pardon. 297 


5 loft by the attainder, unleſs it ſpecially extend to it; the other is 

uſe 2 general reſtitution, not only in blood, but to the lands, &c. of the 

nd party attaint. ; . 

F A reſtitution in blood may be ſpecial and qualified; but, Hal. Hitt. 
generally, a reſtitution in blood is conſtrued liberally and exten- F. C. 33% 

an lively, 

an 5 hath iſſue B. a ſon, and is attaint of treaſon and dies; B. 3 Inft. 233. 

con- purchaſeth lands in fee- ſimple; B. by parliament is reſtored only * 

a0 in blood, and enabled as well as heir to A. as to all other collateral 556.9. 

ears, and lineal anceſtors, provided it ſhall not reſtore B. to any of the 

Ee. lands of A. forfeited by the attainder: B. dies without iſſue: it 

ex. was ruled, that the lands of B. ſhall deſcend to the ſiſters of A., 

e the as aunts and collateral heirs of B. I/, Becauſe the corruption of 

and blood by the attainder is removed by the reſtitution, 2dly, Al- 

ther though the words of the act of reſtitution be to reſtore B. only 

aſe it 35 heir to A., Sc. yet this doth not only remove the corruption, 

ll no and reſtore him and his lineal heirs in blood, but alſo his collateral 

mic- heirs, and removes that impediment which would have hindered 
the deſcent to them. 

eſted 

tion, 

to 2 

s and 

king 

en Pauper. 


n the 


n to 2 


Eln. 

again (A) Of the Right to ſue in formd Pauperis, and the 
— Manner of Admittance. 

b - (3) Whether a Defendant may be allowed to defend, 
11adic 


as well as a Plaintiff to ſue in formd Pauperis, 
n only (C) In what Caſes to be ſo admitted. 


nhl (D) In what Caſes to be diſpaupered, and to pay 
thence- Colts, | | 
18; for 


NETS, CT 


chile ) Of the Right to ſue in forms Pauferis, and the 


ail, the Manner of Admittance. 
pardo? : 


;chaſcs, che 11 Hen. 7. c. 12. it is enacted in the words following, 
Ke 2 Prayen the Commons in this preſent parliament aflembled, 
litution Sap where the king our ſovereign lord, of his moſt gracious diſ- 
but re- 1 Polition, willeth and intendeth indifferent juſtice to be had and 
_ Wultered according to his common laws to all his true ſubjects, 

L 5 * 28 
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Pauper. 


4 as well to the poor as rich, which poor ſubjects be not of ability 
c ne power to ſue according to the laws of this land, for the 
cc redreſs of injuries and wrongs to them daily done, as well con- 
cc cerning their perſons and their inheritance as other cauſes; for 
« remedy whereof, in the behalf of the poor perſons of this land 
« not able to ſue for their remedy after the courfe of the com. 
c mon law, be it ordained and enacted, that every poor perſon 
« or perſons, which have or hereafter ſhall have cauſe of action 
<« or actions againſt any perſon or perſons within this realm, ſhall 
« have, by the diſcretion of the chancellour of this realm for the 
ce time being, writ or writs original and writs. of /ubpena, accord. 
« ing to the nature of their cauſes, therefore nothing paying to 
« your highneſs for the ſeals of the ſame, nor to any perſon for 
<« the writing of the ſame writs to be hereafter ſued ; and that the 
« ſaid chancellour for the time being ſhall aſſign ſuch of the 


cc clerks, which ſhall do and uſe the making and writing of the fo 
« {ame writs, to write the ſame ready to be ſealed ; and alfo th 
c learned counſel and attornies for the fame, without any reward 11 
« taking therefore; and after the ſaid writ or writs be returned, if it; 
ce it be before the king in his bench, the juſtices there ſhall aſſign w! 
tc to the ſame poor perſon or perſons' counſel learned, by their car 
« diſcretions, which ſhall give their counſel, nothing taking for | it! 
ve the ſame ; and likewiſe the juſtices ſhall appoint attorney and n 
« attornies for the ſame poor perſon or perſons, and all other con 
cc officers requiſite and neceſſary to be had for the ſpeed of the ings 
« ſaid ſuits to be had and made, which ſhall do their duties with- adn 
« out any reward for their counſels, help, and buſineſs in the fame; F 
cc and the fame law and order ſhall be obſerved and kept of all & 4 
&« ſuch ſuits to be made afore the king's Juſtice of his Common « 0 
&« Place and Barons of his Exchequer, and all other Juſtices in the « yi 
« court of record where any ſuch ſuit ſhall be.” « 07 
Lit. Reg. Before a perſon is admitted to ſue in formũ pauperis, he muſt 4m 
633-,,. have a counſel's hand to his petition, certifying the judge to whom « oy 
[(-) \s ne. the petition is directed, that he conceives the petitioner hath good « aff 
ceſſary to Cauſe of action (a): he muſt alſo annex an affidavit (6) to his pet. * fo 
ae, pro- tion, that he is not worth 5. all his debts paid, except wears * tal 
a apparel and his right to the matter in queſtion. * to 
in fermd pauperis. 3 Burr. 1308. (5) This affidavit muſt be made by the party himſelf, not U. * inf 
third perſon, Wilkinſen v. Belſher, 2 Br. Ch, Rep. 272.] 6 cor 
p g In to 
2 Salle. 30%. On a motion to diſpauper a perſon who was plaintiff in * u the 
pl. 2. action becauſe he had a living of 400. per annum ; Turton _ of | 
Gould, Juſtices, were againſt it, becauſe he ſwore he was in f . ub 
more than it was worth; but Holt, C. J. diſfered from them; * « 2nd 
his being indebted, or his eſtate being mortgaged, is no reaſon; l «© ſy6} 
is enough that he has a conſiderable eſtate in poſſeſſion. w 12 
Lil. Reg. A perſon admitted to ſue in formd pauperis can only ſue in b Alega 
633. cauſe for which he is admitted; ſo that if any other cauſe aries info; 
he muſt ſue de novo to be admitted, & fic toties guoties. | « 2nd 
Gibſon v. The admiſſion in one court is not binding on the n 4 2dvic 
wan another court ; and therefore if an iſſue out of Chancery aid „ Out 


Hardw. 311. 


Pauper. 


plaintiff had been admitted in form pauperis, comes to be tried in 
L. B., he muſt be admitted there alſo. 


mencement of the ſuit, or afterwards pendente lite. 


money.] 


3) Whether a Defendant may be allowed to defend, 
as well as a Defendant to ſue in forms Pauperis. 


I ſeems that, after the ſtatutes which introduced coſts, neither 
plaintiffs nor defendants could ſue or defend in forma pauperis ; 
for that would be a means of depriving the other party of 
the coſts given him by ſtatute z and as the above-mentioned ſtatute 
111.7, c. 12. enables perſons only to ſue as paupers ; and as the 
ſtatute 23 H. 8. c. 15. hereafter ſer forth, excepts only plaintiffs 
who are paupers from paying coſts, it ſeems, that a defendant 
cannot be admitted in a civil action to defend as a pauper. But 


conſpiracy, keeping a diſorderly houſe, &'c., for in ſuch proceed- 


admitting or refuſing them by the common law. 
Alſo by the 2 Geo. 2. c. 28. 5 8. it is enacted, “ That in caſe 
* any perſon, arreſted and impriſoned by virtue of any writ of 
* capias or information relating to the cuſtoms, ſhall make affida- 
it before the judge or judges of ſuch court where ſuch action 
* or information ſhall be brought, or before any other perſon eom- 
* miſſioned by ſuch court to take affidavits, that he is not worth, 
© over and above his wearing apparel, the ſum of 5/. (which 
* afhdavit the ſaid judge or judges of ſuch court, and ſuch perſon 
* ſo commiſſioned, is and are hereby authoriſed and required to 
* take), and ſuch perſon ſhall thereupon petition ſuch court 
* to be admitted to defend himſelf againſt ſuch action or 
information in formg pauperis, that then the judges of ſuch 
court ſhall according to their diſeretions admit ſuch perſon 
to defend himſelf againſt ſuch action or information in 
che ſame manner, and with the ſame privileges, as the judges 
al ſuch court are by law directed and authoriſed to admit poor 
* ubjects to commence actions for the recovery of their right; 
I and for that end and purpoſe it ſhall be lawful for the judges of 
. uch courts to aſſign counſel learned in the law, and to appoint 
attorney and clerk of ſuch court to adviſe and carry on any 
gal deſence that ſuch perſon can make againſt ſuch action or 
ntormation z which ſaid counſel, attorney and clerk ſo aſſigned 
mers el : and appointed, is and are hereby required to give his and their 
0 _ de 4 «rice and affiſtance to ſuch perſon, and to do their duties, with- 
i it fee or reward,” 


reaſon; * 


[A de- 


The admiſſion to ſue in forma pauperis may be either at the com- Say. Coſta, 


O. 
3 Wilſ. 24. "hulk 306. 
A perſon ſuing in formg pauperis is not entitled to the iſſue- Codron v. 


5 Term Rep. 509. 


it hath been (a) adjudged, that a perſon may be admitted to defend (a) Paſch 
an indictment in farmã pauperis for a miſdemeanour, ſuch as a 28. 2+ 


ings there being no coſts, the judges have a diſcretionary power of 2 Sta. 1041. 


300 : Paupex. 


Rex v. [A defendant upon an attachment for a contempt will not de 
Pearſon, admitted to defend in formd pauperis. 

2 Burr. 

1039. 

— A perſon convicted of perjury, and outlawed for forgery, was 


N admitted, no cauſe being ſhewn to the contrary, to plead the king's 
Ver. nig pardon in formd parperis. ] 


(C) In what Caſes to be ſo admitted, 


Lil. Reg. T is ſaid, that none ought to be admitted to ſue in forms paupe. 
633- per ris in an action on the caſe for words. 


Mod. 268. Alſo it is ſaid, that a perſon who ſues in formd panperi; ougbt 
= _— not to have a new trial granted him; becauſe having had once the 
If this f. not beneſit of the king's juſtice he ought to acquieſce in it“. 


diſcretionary in the court, and more eſpecially if the plaintiff will conſent to pay the colts ? 


Mod. 263, And it is ſaid, that paupers ought not to be admitted to remore 
per North. cauſes out of inferior courts, but ought to ſatisfy themſelves with 
the juriſdiction within which their actions properly lie. 


(D) In what Caſes to be diſpaupered, and to pay 
Coſts, | 


Ord. Cur. B* the orders of the courts, if the party admitted to ſue in formd 
94. fpauperis give any fee or reward to his counſel or attorney, or 
make any contract or agreement with them, he ſhall from thence- 
forth be diſpaupered, and not be afterwards admitted again in that 
ſuit to proſecute in formd pauperis. | 
Ors, Cur, Alſo, if it ſhall be made appear to the court, that any perſon 
95- proſecuting in formg pauperis hath ſold or contracted for the bene- 
fit of the ſuit, or any part thereof, while the ſame depends, ſuck 1 
cauſe ſhall be from thenceforth totally diſmiſſed the court, 
2 Salk. 5ob. It is ſaid, that if a pauper gives notice of trial, and does not MH 
pl. 1. proceed, he ſhall be diſpaupered. | 4 
(a) Though In the ſtatute 23 H. 8. c. 15. there is a proviſion, © That Ehle 
Iands de- «© whoever ſues in formd pauperis ſhall (a) not pay coſts, but {hal B 9b 
ſcend'® (44 ſuffer ſuch other puniſhment as the judge of the court ſhall * 


0a 


him after , 
caule tried, ce think fit.“ Vually 


yet he ſhall not pay coſts. Mod. Rep. in Law and Eq. 344+ 


Kite t 
2 Salk. 506. But, notwithſtanding this ſtatute, if he be diſpaupered or non Mom h. 
0 E ſuited, the (5) uſual practice is to tax the coſts, and for non: paſ- Rt is 
0 82 ment to order him to be whipped. ae 


though the uſual courſe in ſuch caſes is to tax the cofts, and, if not paid, to whip the plaintiff ; 1. 
upon conſideration of the circumſtances of the caſe, it is in the diſcretion of the court 1 F 
Sid. 261. And per Holt, C. J. on motion to whip 2 pauper who had been nonſyited, there is 1 or th 
for that purpoſe, nor did he ever know it done. 2 Salle. 506. pl. 1. [In Solomon v. Agnely hears alder, 
320. it was holden, that a pauper, though difpaupmed ſhould not pay colts ; and if taken in ex 
for coits, he ſhould be diſcharged on motion. 

4. bron gl 


Pauper. | 


A. brought a bill in form4 pauperis, to which the defendant put 
in a plea and demurrer, which were both over-ruled ; and it was 
inſiſted upon, that he ſhould have no coſts, being at none: but 
my Lord Somers, after long debate and inquiry of all the ancient 
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Abr. Eq. 
125. 

(a) But vide 
Preced. 
Chan. 219. 


counſel and clerks, who agreed that he ſhould have coſts, ordered Where a pau- 


him his coſts (a) hke other ſuitors; for though he is at no coſts, is 


or but ſmall coſts, yet the counſel and clerks do not give their cover with 
2bour to the defendant, but to the pauper. coſts, it was 


held on mo- 
ton per curiam to be unreaſonable, that any one ſhould have more cofts than he was out of pocket ; and 


thereupon ordered the plaintiff and his ſolicitor to make oath before the Maſter, and what they ſwore 
they had paid, or were to pay, was to be allowed, but no farther. _——Cofts cannot be given againſt a 
pauper lellor of the plaintiff, for not going on to trial; if vexatious, he may be diſpaupernd. Nokes v. 


ing! 


. Watts, Fort. 319. 3 Will, 24. S. C. 1 Str. 420. S8. C. contr. [Unleſs the pauper's conduct ap- 
ders to have been vexatious, the court will not ſtay the proceedings in a ſecond action, until the coſts 
x* paid of a nonſuit in a prior one for the ſame cauſe. Winter v. Slow, 2 Str. 878. Brittain v. Gren- 
ought ville, Id. 1121. 3 Wilf. 24., but where the coſts of a former nonſuit in treſpaſs were nat paid, the 
ce the cart, though no circumſtances of vexation were ſtated, ſtaid the proceedings, notwithſtanding the 


paintiff was a priſoner at the time of bringing the ſecond action, and ſued in forma pauperis, Weſton 
1. Withers, 2 Term Rep. 511. ]—lIf a pauper is nonſuited, brings a ſecond action, and recovers, the 
© of the firſt ſhall not be deducted out of the recovery in the ſecond. Butler v. Inneys, 2 Stra. $91 
|f puper gives ſeveral notices, and does not go on to trial, the court will not reſtrain him from going on 
* :rial till he has paid coſts of former notices, but they will make an order to diſpauper him riff. 
Tylor v. Lowe, 2 Str. 983, [A perſon ſuing in equity in forms pauperis ſhall not amend his bill by 
ning out ſome of the defendants, Wilkinſon v. Belſher, 2 Br. Ch. Rep. 272., or diſmiſs it as again 
ine of them without payment of coſts, Pearſon v. Belſher, 3 Br. Ch. Rep. 87.; nor it ſeems, will a 


an ve protected by an order to ſue in forma pauperis from the coſts of proceedings previous to the order. 
Molel. 103.] 
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Perjury. 


verſon 
e bene- 


s, ſuch ER]TURY by the common law ſeemeth to be a wilful falſe Hawk. P. C. 


L oath by one who, being lawfully required to depoſe the truth © 69+ 
any proceecing in a court of juſtice, ſwears abſolutely in a 

wtter of ſome conſequence to the point in queſtion, whether he 
believed or not. 

Subornation of perjury by the common law is an offence in Roll. Abr. 
Fcuring a man to take a falſe oath amounting to perjury, who . 57- 
Auall tak 1 h . 5 Yelv. 72s 

any takes ſuch oath. But it ſeems clear, that if the perſon, c,,, Jac 
* to take ſuch an oath, do not actually take it, the perſon by 158. 

wm he was ſo incited is not guilty of ſubornation of perjury ; 2 Keb. 299. 
Rt it is heres: has heb b i 3 Mod. 122. 
| a, that he is liable to be puniſhed, not only by fine, 


2. 5 5 Hawk. P.C 
w alſo by infamous corporal puniſhment. c. 69. 6 10. 


toes wt 
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5 Mod. 350. 


Hawk. P.C. 
c. 69. F 4+ 
and ſeveral 
authorities 
there cited, 


Hawk. P. C. 
8. 69. 84. 


Hawk. P. C. 
C. 69. 8 5 


Perjurp. 
(A) What it is by the Common Law, and how 


reſtrained and puniſhed, 


(B) How reſtrained and puniſhed by Statute, % 
[{C) How charged and aſſigned. ] 2 
the 


2 len 


» * | 5 be 
(A) What it is by the Common Law, and hoy wok 
reſtrained and puniſhed. wa 
ury 
V, ] T is neceſſary, to conſtitute the offence perjury, that the * 
falſe oath be taken wilfully, viz. with ſome degree of deli- inſi 
beration, and not merely owing to ſurpriſe or inadvertency, or a imp 
miſtake of a true ſtate of the queſtion. relat 
2dly, The oath muſt be taken either in a judicial proceedrng, or fact: 
in ſome other publick proceeding of the like nature, wherein the be g 
king's honour or intereſt are concerned; as, before commiſſioner: Cirey, 
appointed by the king to inquire of the forfeitures of his tenants, the x 
or of defective titles wanting the ſupply of the king's patents. But ing 
it is not material, whether the court, in which a falſe oath is ſwea 
taken, be a court of record or not, or, whether it be a court of eloſe 
common law or a court of equity, or civil law, Qc., or, whether ſwea 
the oath be taken in the face of the court, or out of it before per- the « 
ſons authorized to examine a matter depending in it; as, before lach 
the ſheriff on a writ of inquiry, c., or, whether it be taken in OP 
relation to the merits of a cauſe, or in a collateral matter; 25 wore d 
where one, who offers himſelf to be bail for another, ſwears that 
his ſubſtance is greater than it is, Sc. But neither a falſe oath 973 
in a mere private matter, as, in making a bargain, c. nor the credit 
breach of a promiſſory oath, whether publick or private, 40 taken, 
puniſhable as perjury. cution 
2dly, The oath ought to be taken before perſons lawfully - Wuſe 


thorized to adminiſter it; for if it be taken before perſons acting 
merely in a private capacity, or before perſons pretending to a le- 
gal authority of adminiſtering ſuch oath, but having in truth 1 
ſuch authority, it is not puniſhable as perjury. Yet, a falſe cn 
taken before commiſſioners, whoſe commillion at the time 5 1. 
ſtrictneſs determined by the demiſe of the king, is pete 
taken before ſuch time as the commiſſioners had notice of ſuc 
demiſe ; for it would be of the utmoſt ill conſequence in ſuch cue 
to make their proceedings wholly void. 10 
4thly, The oath ought to be taken by a perſon ſworn to def 


| 0 0 

the truth; and therefore a falſe verdict comes not 7 « — 
tion of a perjury, becauſe the jurors ſwear not to depoſe t e & men 
but only to judge truly of the depoſitions of others. Beg! l * 
may be as well perjured by an oath in his own cauſe, W foe s of tf 
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anſwer in Chancery, or in an anſwer to interrogatories concerning 
2 contempt, or in an affidavit, &c, as by an oath taken by him 
25 witneſs in another cauſe. 

5thly, It is not material, whether the thing ſworn be in itſelf Hauk. P. c. 
tue or falſe, where the perſon who ſwears it in truth knows no- © 39+ $6. 
thing of it. 

0 The oath muſt be taken abſolutely and directly; and Hawk. P. c. 
therefore if a man only ſwears as he thinks, remembers, or be- ©: 39+ $7» 
leres, he cannot be guilty of perjury. | 

-:bly, The thing ſworn ought to be ſome way material; for if it Hank. P. c. 
he wholly foreign from the purpoſe, or altogether immaterial, and e, 39. $8. 
neither any way pertinent to the matter in queſtion, nor tending 8 4 
to aggravate or extenuate the damages, nor likely to induce the ary that it 


jury to give the readier credit to the ſubſtantial part of the evi- ear to 


how 


at the dence, it cannot amount to perjury, becauſe it is wholly idle and Co” 
f deli- inſignificant ; as, where a witneſs introduces his evidence, with an which the 


, Ora impertinent preamble of a ſtory concerning previous facts, no way man is per- 


relating to what is material, and is guilty of a falſity as to ſuch — 


ing, ot facts. But it ſeems a reaſonable opinion (a), that a witneſs may the iflue; 
in the de guilty of perjury in reſpect to a falſe oath concerning a mere for if it is 
Boner citeumſtance, if ſuch oath have a plain tendency to corroborate — 
nants, the more material part of the evidence; as, if in treſpaſs for ſpoil- material, it 
8. But ing the plaintiff's cloſe with the defendant's ſheep, a witneſs 9 be fuf- 
oath u ſwears that he ſaw ſuch a number of the defendant's ſheep in the I 
ourt ol coſe; and being aſked how he knew them to be the defendant's, 258. Still 
chether [wears, that he knew them by ſuch a mark, which he knew to be _ X e 
re pet- the defendant's, where in truth the defendant never uſed any — 
before ſuch mark. de material 
aken in for the 


paintiff to recover upon; for an evidence may be very material, and yet it may not be full enough to 


ter; 3% die directly the point in queſtion. 2 Ld, Raym. 889. ] 


ars that 
Iſe oath 
nor the 
ate, t 


dye, It does not ſeem material, whether the falſe oath were Hauk p. c. 
edited or not, or whether the party, in whoſe prejudice it was © 39: 99. 
taken, were in the event any ways damaged by it; 2 the proſe- 
tion is not grounded on the damage to the party, but on the 


fully zu- wule of publick juſtice. 


as 2 ding 
g to a k. 
truth no 


ralſe oath (B) How reſtrained and puniſhed by Statute. 


me 15 ut | 

erjun, if BY the 5 Eliz, c. g. it is enacted, „ That whoever ſhall un- 
of ſuch 4, lawfully and corruptly procure any witneſs or witneſſes by 
ſuch call letters, rewards, promiſes, or by any other Gniſter and unlaw- 


( 
ul labour or means whatſoever, to commit any wilful and 


to der "ge perjury in any matter or cauſe whatſoever depending in 
er the 1 ut or variance by any writ, action, bill, complaint, or informa» 
the troll en in anywiſe concerning any lands, tenements, or heredita- 
But 2 mat « ts, or goods, chattels, debts, or damages in any of the 
| 28 in 2 , Jeen's courts of Chancery, Whitehall, or elſewhere, within any 


auſwe ol che queen's dominions of England or Wales, or the Marches 


cc of 
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[The judg- 
ment for the 
pillory need 
not ſpecify 
the time 
when it is 
to be exe - 
cuted Rex 
v. Atkinſon, 
Dom. Proc, 
Joly b 
1785.1] 
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& of the ſame, where any perſon or perſons ſhall have authorly; 5 
& by virtue of the queen's commiſſion, patent, or writ, to hold « 
<« plea of land, or to examine, hear, or determine any title of 1 
* lands, or any matter or witneſſes concerning the title, right, or « 
<« intereſt of any lands or tenements, or hereditaments, or in any « 
* of the king's courts of record, or in any leet, view of frank- « 
« pledge, or law, ancient demeſne court, hundred court, court " 
c baron, or in the court or courts of the ſtannary in the counties « 
« of Devon or Cornwall; or ſhall unlawfully and corruptly pro- 
« cure or ſuborn any witneſs or witneſſes, who ſhall be ſworn to . 
& teſtify in perpetuam rei memoriam, ſhall for ſuch offence, being « 
te thereof lawfully convicted or attainted, forfeit the ſum of 40/. «| 
« And if any ſuch offender, ſo being convicted or attainted, ſhall 1 
e not have any goods or chattels, lands or tenements, to the value 32 
« of 40 J., that then every ſuch perſon ſhall ſuffer impriſonment at 
« by the ſpace of one half year, without bail or mainpriſe, and Pp 
&« ſtand upon the pillory the ſpace of one whole hour in ſome n 
« market town next adjoining to the place where the offence was 1 
©« committed, in open market there, or in the market town itſelf « of 
« where the offence was committed.” © fo 
And 65. it is further enaQted, “ That no perſon, being { all £9 
cc convicted or attainted, ſhall from thenceforth be received as 2 Hua. 
« witneſs in any court of record in any of the king's dominions of | A 
« England, Wales, or the marches of the ſame, till ſuch judg- Co 
« ment againſt him ſhall be reverſed by attaint, or otherwiſe, and = 
« that upon every ſuch reverſal the party grieved ſhall recover = 
« damages againit the party who did, procure the faid judgment 4 — 
c ſo reverſed to be firſt given.“ h f 5 0 
And $6. it is farther enacted, “ That if any perſon or perſons * 
&« ſhall either by the ſubornation, unlawful procurement, finiſter 5 „ 
« perſuaſion, or means of any other, or by their own act, conſent, — 
<« or agreement, wilfully and corruptly commit any manner of wil- hat 3 
« ful perjury by his or their depoſition in any of the courts before ji 
« mentioned, or being examined in perpetuam rei memoriam, that fr 
<« then every ſuch offender being duly convicted or attainted ſhall * 
« forfeit 20 J. and have impriſonment by the ſpace of fix months, 4. 
« without bail or mainpriſe, and the oath of ſuch offender ſhall 3 
« not from thenceforth be received in any court of record in 3 
« England or Wales, until ſuch judgment ſhall be reverſed, &. Co 
« on which reverſal the party grieved ſhall recover damages in the Ales 
« manner before mentioned.“ 1 that 
And 5 7. it is farther enacted, That if ſuch offender ſha ; "thin t 
& have goods or chattels to the value of 20 J. that then ſuch * duty o 
« ſon ſhall be ſet on the pillory in ſome market- place within 1 A. 
« ſhire, city, or borough where the offence ſhall be committed, b dell 
2 * . 8 . *F » h ut any . inti 
ce the ſheriff or his miniſters, if it ſhall fortune to be witho » Wc) pu 
« city or town corporate; and if it happen to be whey" — be lef 
« city or town corporate, then by the head officer of ſuch 0» theem + 
« 5c, where he ſhall have both ears nailed.” of the Gborna; 


And 58 & g. it is farther enacted, That one moiety 6 
ſaid forſeitures ſhall be to the king, and the other — 
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« ſuch perſon as ſhall be grieved, hindered, or moleſted by reaſon 
« of any of the offences before mentioned, that will ſue for the 
« ſame, Qc. and that as well the judge and judges of every ſuch 
« of the ſaid courts where any ſuch ſuit ſhall be, and whereupon 
« any ſuch perjury ſhall be committed, as alſo the juſtices of aſſiſe 
« and gaol-delivery, and juſtices of peace at their quarter ſeſſions 
« both within the liberties and without, may inquire of, hear, and 
determine all offences againſt the ſaid act.“ 

But it is provided $ 11. “ That the ſaid act ſhall no way extend 
« to any ſpiritual or eccleſiaſtical court, but that every ſuch 
« offender, as ſhall offend in term as aforeſaid, ſhall be puniſhed 
« by ſuch uſual and ordinary laws as are uſed in the ſaid courts.” 

Provided alſo 5 13. * That the ſaid ſtatute ſhall not reſtrain the (a) An 
« authority of any judge having (a) abſolute power to puniſh per- _ = 
„jury before the making thereof, but that every ſuch judge may King's 
proceed in the puniſhment of all offences puniſhable before the Bench, &c. 
making of the ſaid ſtatute, in ſuch wiſe as they might have done Proceeding 


and uſed to do to all purpoſes, ſo that they ſet not on the On 
« offender leſs puniſhment than 1s contained in the ſaid act.“ if rivation 


of perjury 
or ſubornation of perjury at common law, may not only ſet a diſcretionary fine on the offender, but 
iſo condernn bim to the pillory, without making any inquiry concerning the value of his lands or good. 
Hawk, . Go C. 69. 8 16. 


In the conſtruQion of this ſtatute the following opinions have 
deen holden : 


That every indictment or action on this ſtatute muſt exactly Cro. Elize 
purſue the words of it ; and therefore if it allege, that the defend- 1 
ant depoſed ſuch a matter fatſo & deceptive, or fasſo & corrupte, or Savil. 43. 
falſ & voluntarie, without ſaying valuntarie & corrupte, it is not 2 Leon. 271. 
good, though it conclude, that fic voluntarium & corruptum commiſit 1 um 
ferjurium contra formam flatuti, & c. Alſo, it is (4) ſaid to be Holt, — 
neceſſary expreſsly to ſhew, that the defendant was ſworn ; and Pl. 1 Skins 


that : is not ſufficient to ſay, that gacto per ſe ſacro Evangelio men 39e 
ull, 


Eliz. 106. 
But there is no need to ſhew, whether the party took the falſe Bud. = 
ah through the ſubornation of another, or of his own act, though 

de words of the ſtatute are, I perſons by ſubornation, &c. , er their 

tun act, &c., all commit wilful perjury, tor there being no medium 

tween the branches of this diſtinction, they ſeem to be put in 
 abundanti, and to expreſs no more than the law would have 

3 and therefore operate nothing. 

t hath been adjudged, that a man cannot be guilty of perjury 5 Co. 09. 
thin this ſtatute, in any caſe wherein he may not poſſibly be 8 
Fulty of ſubornation of perjury within it; for it is reaſonable to via 
dye the whole ſtatute the / x conſtruction ; neither can it be 2 Leon.2o01, 
Kell intended, that the makers of the ſtatute meant to extend Ne. 130. 
tc) purview farther as to perjury, which they ſeem to eſteem 148. 

crime, than to ſubornation of perjury, which they ſeem to 2 Roll. Abr. 
— the 5 and therefore ſince p clauſe concerning 0 * 
Wwornation Jury, mentioning only matters depending by bew. on 
EY, "I a writ, fat. ff, 


Hawk. P. C. 
c. 69. § 22. 
and ſeveral 
authorities 


there cited. 


2 Hal, Hiſt. 
F. C. 191-2. 
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writ, bill, plaint, or information, concerning hereditaments, good, 
debts, or 1 Dec., extends not to perjury on an indiftment 
or criminal information; the clauſe concerning perjury, though 


penned in more general words, has been adjudged to come under " 
the like reſtriction. Alſo, ſince the clauſe concerning ſubornation © 
of perjury relates only to perjury by witneſſes. that concerning « 
perjury ſhall extend only to the like perjury ; and therefore not i tc 
perjury in an anſwer in Chancery; or in ſwearing the peace againſt 2 
a man; or in a preſentment by a homayer in a court-baran or in a 


a wager of law; or in ſwearing before commiſſioners of inquiry of 
the king's title to lands; and, by the opinions of ſome, a falſe 
affidavit againſt a man in a court of juſtice is not within the ſtature, 
But if ſuch affidavit be by a third perſon, and relate to a cauſe 
depending in ſuit before the court, and either of the parties it 
variance be grieved, hindered, or molefted, in reſpect of ſuch 


cauſe, by reaſon of the perjury, it may ſtrongly be argued that i « 0 
is within the purview of the ftatute. Alſo, it ſeems the better « 6 
opinion, that a falſe oath before the ſheriff on a writ of inquiry « p 
damages is within the ſtatute. | | « f. 
It hath been collected from the clauſe which gives an action to « tr 
the party grieved, that no falſe oath is within the ſtatute, which « w 
doth not give ſome perſon a jult cauſe of complaint; and-therefors, Ib 
that if the thing iworn be true, though it be not known by hin « of 
that ſwears it to be ſo, the oath is not within the ſtatute, becaule « 40 
it gives no juſt cauſe of complaint to the other party, who would * 
take advantage of another's want of evidence to prove the truth, * 
Alſo, upon * ſame ground, no falſe oath can be within the ft « ſh; 
tute, unleſs the party againſt whom it was ſworn {ſuffered ſome & ter 
diſadvantage by it; and therefore, in every proſecution on the ſit u the 
tute, you muſt ſet forth the record wherein you ſuppoſe the per- u off 
jury to have been committed, and muſt prove at the trial, that « ſuc 
there is ſuch a record, either by actually producing it, or an at By 
teſted copy; and in the pleadings you mult not only ſet-fortli the 3 
point wherein the falſe oath was taken, but muſt alſo ſhew how i FP 
conduced to the proof or diſproof of the matter in queſtion; and vert 
if an action on the ſtatute be brought by more than one, you mul 1 hayc 
ſhew how the perjury was prejudicial to each of the plaintifs. u offer 
But, it ſeems, that a perjury, which tends only to aggravate or ex u forf, 
tenuate the damages, is as much within the ſtatute as 4 perju u ſong 
that goes directly to the point in iſſue; and a perjury, in a cauſe By 3 
whercin an erroneous judgment is given, is a good ground f ing 
proſecution upon the ſtatute till the judgment be reverſed. & oath, 
If perjury be committed, that is within this ſtatute, but cn. a fetter 
cludes not contra for mam fhatuti ; yet it is a good indictment al t wage 
common law, but not to bring the offender within the 1 or th 
puniſhment of the ſtatute. * " perſy 
By the 2 G. 2. c. 25. f 2. the more effectually to deter perl 0 
from committing wilful and corrupt perjury, or — s i on bo 
perjury, it is enacted; © That, beſides the puniſhment al - 2 Citor, 
« be inflicted by law far fo great crimes, it ſhall and may « full — 
: | Th <5 4988 po 


F . 
t {ul for the court or judge before whom any perſon ſhall be 
« convicted of wilful and corrupt perjury, or ſubornation of per- 


ph « jury, according to the laws now in being, to order ſuch perſon 
der « to be ſent to ſome houſe of correction within the ſame county, 
tion « for a time not exceeding ſeven years, there to be kept to hard 
une labour during all the ſaid time, or otherwiſe to be tranſported 
| id « to ſome of his Majeſty's plantations beyond the ſeas, for a term 
anſt not exceeding ſeven years, as the court ſhall think moſt proper; 
Ir in « and therefore judgment ihall be given, that the perſon convicted 
ry of « ſhall be committed or tranſported accordingly, over and beſide 
falſe « ſuch puniſhment as ſhall be adjudged to be inflicted on ſuch 
tute, « perſon agreeable to the laws now in being; and if tranſporta- 
cauſe « tion be directed, the ſame ſhall be executed in ſuch manner as 
es in « ig or ſhall be provided by law for the tranſportation of felons ; 
ſuch and if any perſon ſo committed or tranſported ſhall voluntarily 
hat i « eſcape or break priſon, or return from tranſportation before the 
better « expiration of the time for which he ſhall be ordered to be tranſ- 
iry oi ported, as aforeſaid, ſuch perſon being lawfully convicted ſhall 
| * ſuffer death as a felon without benefit of clergy, and ſhall be 
jon to « tried for ſuch felony in the county where he ſo eſcaped, or 
which « where he ſhall be apprehended.” | 
refer, (By 12 G. 1. c. 29. { 4+ „If any perſon who ſhall be convicted 
y him Hof wiltul and corrupt perjury, or ſubornation of perjury, ſhall 
xecaule * act or practiſe as an attorney or ſolicitor, or agent in any ſuit 
wou * or action, in any court of law or equity in England, the judge 
truth, * or judges of the court where ſuch ſuit or action ſhall be brought, 
wh * ſhall, upon complaint or information thereof, examine the mat- 
4 {ome 


| * ter in a fummary way in open court, and if it ſhall appear, to 
the i * the ſatisfaction of ſuch judge or judges, that the party hath 


he pet- * offended contrary to this act, ſuch judge or judges ſhall cauſe 
al, that * ſuch offender to be tranſported for ſeven years.“ 

r an . By 8 G. 1. c. 6. If any perſon, making ſuch affirmation or de- 
orth the * claration as is appointed by this act, ſhall be lawfully convicted 
7 how #t * of wilful, falſe, and corrupt affirming and declaring any matter 
n; and Vor thing, which, if ſworn in the common or uſual form, would 
ou wut * have amounted to wilful and corrupt perjury ; every perſon ſo 
Jaintifs. | " offending ſhall incur ſuch and the ſame pains, penalties, and 
e ot ex * torfeitures as are inflited or enacted by the laws againſt per- 
1 * ſons convicted of wilful and corrupt perjury” 

a Ca 


By 31 G. 2. c. 10. 924. Whoever ſhall willingly and know- 


und of a © ingly take a falſe oath, or procure any perſon to take a falſe - 
I. * oath, to obtain the probate of any will or wills, or to obtain 
but * letters of adminiſtration in order to obtain the payment of any 
ment 1 ages, pay, or other allowances of money, or prize - money, due, 
corpora 4 or that were ſuppoſed to be due, to any officer, ſeaman, or other 
iſe a perſon entitled, or ſuppoſed to be entitled, to any wages, pay, 


other allowances of money, or prize - money, for ſervice due 
, en board of any ſhip or veſſel of his Majeſty, &c. or the exe- 
"nor, adminiſtrator, wife, relation, or creditor of any ſuch, 
« + cer or ſeaman, or other perſon who has really ſeryed, or was, 
- luppoſed to have ſerved, on board any ſhip or veſſel of his Ma- 
X 2 * jeſty, 
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« jeſty, 6c. ſhall be deemed guilty of felony, and 4uffer deal 

% without benetit of clergy. | ; 6 

And by 28 G. 2. c. 13. 6 14. for the relief of inſolvent debtors, 8 

« if any ſheriff or other officer perjure himſelf in taking the oaths 5 

« directed by the act, he ſhall forfeit 500 J. And if the offence Fl. 

« be committed by a priſoner or other perſon enabled and intend- 215 

« ing to take the benefit of the act, it is felony without benefit of 11 

« clergy.” 1 3 ; 

| The better to prevent great offenders from eſcaping puniſhment 

by reaſon of the expence attending proſecutions, it is enacted by hav 

23 G. 2. c. 11. 3. That it ſhall be lawful for any of his Ma- bus 

« jeſty's juſtices of aſſiſe, or niſi prius, or general gaol-delivery, o 

« or any of the great ſeſſions of Wales, or of the counties paly tne 

« tine, and they are hereby authorized (fitting the court, or with. - 

« in twenty-four hours after) to direct any perſon, examined as ond 

« witneſs upon any trial before him or them, to be proſecuted for mor 

ic the ſaid offence of perjury, in caſe there ſhall appear to him or pau 

« them a reaſonable cauſe for ſuch proſecution ; and that it ſhall may 

«c appear to him or them proper fo to do; and to aſſign the pany rig 

« injured, or other perſon undertaking ſuch proſecution, counſel, | a 

« who ſhall, and are hereby required to do their duty without any * 

« fee, gratuity, or reward for the ſame.” Such proſecution i 8 

alſo exempt from tax or duty and fees of court, and the clexł & of 

the aſſiſe is ordered to give the proſecutor a certificate of the fame, * 

being directed, with the names of the counſel aſſigned; which ps 
certificate is to be deemed ſullicient proof of ſuch proſecution 7 1 

having been directed, but no ſuch direction or certificate 1s to be 3 bY 

given in evidence upon the trial of the perſon againſt whom the — 
proſecution is directed.) . 
tun fo 
[(C) How charged and aſſigned. — 
Bel ; 23 * 7 dia for wile * 
(a) Before Y 23G. 2. c. 11. * In every information or indictment fo OO 
of py ce tul and corrupt perjury, it ſhall be ſuſficient to ſet forth the | hh 
this aver- © ſubſtance of the offence charged upon the defendaiit, and by tie 
ment ſtems (c what court, or before whom the oath was taken, (averring a dach | 
not ro have © \uch court, or perſon or perſons, to have a competent authority I * 
Dongl. 156, ** to adminiſter the ſame,) together with the proper averment ot 3 
e ber v. „ averments to fallify the matter or matters wherein the peru!) he 15 
Deen Ned. or perjuries is or are aſſigned; without ſetting forth the dil, = 
Jon If, 3 anſwer, information, indictment, declaration, or any part of any he * 
erer, ©& record or proceeding, either in law or equity, other _ A 
mag - 4g i aforeſaid z and without ſetting forth the commiſſion (6) or aut > * 8 
rakes to ſe © rity of the court, or perſon or perſons before whom the peu ; vu 

out in the t was ailipned.”* TA 

indictment | hg; 
wore of the proceedings than he need under this act, he muſt ſet them forth cortectiy. Bd. wink 
And by g 2. © In every information or indictment for ſuborn?* . 
« tion of perjury, or for corrupt bargaining or contracting . Wow 


« others ro commit wilful and corrupt perjury, it 


« cient 


Berjurp. 309 
gent to ſet forth the ſubſtance of the offence charged upon the 
« defendant, without ſetting ſorth the bill, anſwer, information, 


cad 


0 « indictment, declaration, or any park of any record or proceed- 

04 « ing either in law or equity, and without ſetting ſorth the com- 

3 « million, or authority of the court, or perſon or perſons betore 

fr of « whom the perjury was committed, or was agreed or promiſed 

« to he committed.“ | 

3 The fact in the alfidavit in which the defendant was charged to Reg v. At- 
4 b le nerjured himdelf, was, that he never did, at any time during Eaſon, 
„N. Aci ; : ; Dum. P.oc. 
M. lis tranſactions with the commiſſioners of the victualling- office, July 1,1785; 
ivery, charge more than the uſual ſum gf ſixpence per quarter, beyond 

pal the price he actually paid fer any malt or grain purchaſed by him 

8 for the ſaid commiſſioners as their corn- factor: the aſhgament in 

. the indictment to falſify this alleged that the deſendant did charge 

ed for more than lixpence per quarter far and in reſpect of ſuch malt and 

0 zrain o purchaſed. It was objected, that the words in reſpecf of 

+ ſhal may include lighterage, freight, and many collateral and incidental 


expences attending the corn and grain jointly with the charge for 
the corn or grain, and bearing that ſenſe, the defendant was not 
guilty of perjury. This objection however was over-ruled. 


; party 
zuuſe), 


wy A complaint having been made ore tenus by a ſolicitor, before the Rex v. Ay- 
terk of * Chance}lopr, in the court of Chancery, of an arrelt in returning Re LO 
> fame, tome after the hearing of a cauſe, the indictment ſtating that, # at Pom. Proc. 
which * and upon; the hearing gf the ſaid complaint,” the defendant depoſed, July6,1786. 
ecution Fe. it washolden a ſufficient averment, that the complaint was heard. 

js to be |: is ſuthcient, if the aſſignments of perjury falkfy the meaning 154. 

om the ttriduted by the verdict to the matter ſworn. 


Where it was ſtated, that at ſuch g courf J. K. was in due form of Rex v, 
lmo tried upon à certain indiftment then and there depending againſt * 
tun for murder, and that at and upon the ſaid trial it then and there . of 
21 end zar made a material queſtion—Whether, &c. it was ad- 


aged, that theſe were ſufficient averments, that the perjury was 


tel committed on the trial of J. K. for the murder, and that the queſ- 
orch the ion on which the perjury was aſſigned was material on that trial. 
and by tor it is not neceſſary to ſet, forth ſo much of the proceedings of 
ning (4 we former trial as will ſhew the materiality of the queſtion on 
athority WY lch the perjury is aſſigned: it is ſufficient to allege generally, 
ment of at that queſtion became a material queſtion. | 


ln perjury in an anſwer in Chancery, it is not neceſſary to prove Rex v. 


he identity of the perſoa who ſwore the oath: it is enough if Moms, 
| * 2Bur. 1129, 


1 of any the band-writing be proved, and that the jurat was ſubſcribed by 
- than 38 e Maſter as being worn before him. | 
Jr àutho- In general, the court will oblige the defendant to plead or de- 2 Hawk. 


dar to even a defeCtive indictment; and they are very cautious f. ©: e. 5. 
n Fanting a certiorari to remove it (a). And Lord Thurlotue re- þ« 
Ned permiſſion to amend the anſwer in Chancery, where an in- Vas, 
Wiment for perjury had only been threatened, though the party, (2008 


ſuborn?* ing no intereſt, could not be ſuppoſed to make the falſe oath in- 3 
ing with Wo nally. For it is the province of the grand jury to judge of 1 Br. Ch. 
(yffi- de inzention (6).] | ED... Rep. 419. 


X 3 


— — — 
5 


* 
F 
*q 
if 
fa 


| 
| 
mY | 
. 
1 
15 
. 
* 
i# 
6 
F 
4 | 
i 
4 
4 


_= — I 
= Fas Jar 


">> + — * 


arts Tod 


nn 
8 — 
—— Wn — 


w a” 
2 gr — 
— Es 


—ͤ—3— — — — 4 


—— 
3 


— 
„„ 
5 — — 8 = — 


Cp — — , 9 > — — 4 * 
r n * i SD $52 » I 2 
TI — — — — —— 
- — — _ 
„** * — — = = "ELIE 


——— * 


2 Wooddeſ. 
22. 

The word 

i pirate”? 
was former - 
ly uſed in a 
better ſenſe, 
tian that in 
which it is 
now-receiv- 
ed. It ſig- 
nified the 
perſcn to 
whoſe cre 
the mole, or 


. pier of a 


haven, 
which in 
Latin was 


called pera, = 


was intruſt- 
ed. It was 
uſed too 
ſometimes, 
according 
to Svelman, 


1 10 J 


Piracy. 


[ IRACY is incurred by depredations on or near the fea, 

without authority from any prince or ſtate. For if theſe 
violations of property be perpetrated by any national authority, 
they are not acts of piracy, Thus, when a Briſtol merchant (hip, 
in the reigu of Charles the Second, was taken by the Algerines, and 
afterwards driven on the coaſt of Ireland, with ſome Turks and 
renegadoes on board, Sir Leoline Fenkins, then Judge of the Ad- 


miralty, certified to the king in the following words (a) : © As for 


the Moors and Turks, that are ſo by birth, and were found on 

board this ſhip, it is my humble opinion, that ſince the govyern- 
ment of Algiers is owned as well by ſeveral treaties of peace 
and declarations of war, as by the eſtabliſhment of trade, and 
even of conſuls and reſidents amongſt them, by ſo many princes 
and ſtates, and particularly by your Majeſty, they cannot, as! 
humbly conceive, be proceeded againſt as pirates or ſea-rovers, 
acting without commiſſion, but are to have the privileges of 
enemies in an open war, and mult be received to their ranſom 
by exchange or otherwiſe, the ordering of which doth in this 
caſe belong to the Lord High Admiral,” 


for a ſea-captain, or ſoldier. Aſſer, in the life of King Alfred, tells us, Rex fi dus juſfit cymbas 
galcas, i. e. longas naves fabricari per regnum, impoſttiſque piratis in illis vias maris cuftodiendas emi. 
(a) 2 Sir | BY Jeuk, 791. 5 


* £. 
Jenk. 754+ 


Jenk. 165. 
Godb. 193. 
3 Bulſtr. 29. 
Cro, Eliz. 

685. 


So, when one Cheline attacked a Dutch ſhip near the port of 
Dublin, and carried her away, having two Britiſh ſubjects on 
board, though it was a crime againſt our ſovereign 28 2 neutral 
power, under whoſe proteCtion the ſhip lay, yet, it was holden 
not to be puniſhable as piracy ; for the captor had a commiſſion ot 
war in due form againſt the enemies of the French king. 

It is eſtabliſhed by many authorities, that goods taken by pirates 
remain the property of the original owners, although fold here, 
unleſs the ſale be in market overt, 


Indeed the contrary is aſſerted (2 Burr. 694, 5.) ; but the reaſon aſſigned, (viz. that there can 


be no condemnation to entitle the pirate,) ſhews, he acquired no property, and therefore could uauſaut 
Bone, Sce 2 Wooddel. 431. 


(5) 27 E. z. 
Kat. 2. c. 13. 


(e) 4 Inft. 
354. 
3 Eulſtr. 28. 


Such goods therefore the king cannot grant; for by an er. 
preſs ſtatute (Y), the merchant robbed on the ſeas ſhall be 8 
ceived to prove that the goods or chattels belong to him by 5 
chart or cocket, or by other law ful proof of merchants * 
and then the ſaid goods ſhall be delivered without any ſuit at fs 
common law; which act is general, be the party robbed privy dt 
a ſtranger. - 3 bd 

But, it was holden (c) by all the judges in the reign of Rucvars 
the third, that any foreigner, who ſacs on this ſtatute, muſt p 15 


| eymbas tt 
u CL» 


port of 


ects on 
neutral 
| holden 
uſſion ot 
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Piracy. 311 
lis own ſovereign and the ſovereign of the captor to have been in 
mutual amity, and alſo his own ſovereign to have been in amity 
with our king, at the time of the capture. For in our municipal 
law books it is generally and indiſcriminately aſſerted, that piracy 
cannot be committed by the ſubjeQs of ſtates at enmity. 
The goods of pirates, not taken from others, belong, after at- 3 Bulſtr. 148. 
tainder, to the crown or its grantee z and thoſe of which others 
have been deſpoiled will be forfeited in the ſame manner, if the 
owners come not within a reaſonable time to vindicate their pro- 


perty. And until they do fo, the king may ſeize them, and if they 


be bona peritura, he may fell them, and upon proof, reſtore the 
value, But by ſtat. 22 & 23 Car. 2. c. 11. $11. if the company 12 Co. 71. 
belonging to any Engliſb merchant ſhip take any ſhip, which ür 

aſſaulted them, the officers and mariners ſhall receive ſuch ſhare 

of the condemned ſhip and goods as is uſually practiſed in private 

men of war, | 

About the time of the treaty of Nimeguen, the captain of a 2 Sir L. 

French merchant ſhip, having put into a port in Ireland, was ac- Jenk. 714. 
cuſed by his crew of robberies on the ſeas, and fled. His ſhip 
:nd goods were confiſcated, as having belonged to pirates. The 
French ambaſſador preſented memorials, requiring the cauſe to be 
remanded to the natural judge, as was pretended, in France. 
Yut the king and his council finally adjudged, that he was ſuffie 
cently founded in point of juriſdiction to confiſcate the ſhip and 
goods, and to try capitally the perſon himſelf, had he been in 
hold, the matter of renvoy being a thing quite diſuſed among 
princes z and as every man by the uſage of our European nations 
1s juſticrab/e in the place where the crime is committed, ſo are 
pirates, being reputed out of the protection of all laws and privi- 
leges, and to be tried in what ports ſoever they are taken.) 

Piracies and depredations at ſea are capital offences, by the Staunf. 
eil law. Piracy is ſaid to have been puniſhable at common law, F 8 1% 
before the 25 E. 3. flat. 5. c. 2. as petit treaſon, if committed by 1 Hal. nin. 
1 ubject, and, as felony, if committed by a foreigner. But, it P. C. 369. 
lems agreed, that after that ſtatute, by which all treaſon is con- 370 


| | f Hawks F. 
ined to the particulars therein ſet down, it was cognizable only CW $ 1 


by the civil law. 
but this proving very inconvenient, becauſe by that law no 
offender ſhall have judgment of death without his own confeſſion, 
or direct proof by eye- witneſſes, it was enacted by 28 H. 8. c. 15. 
That all felonies and robberies, c. upon the ſea, or in any 
baren, river, creek, or place where the admiral or admirals 
have or pretend to have power, authority, or juriſdiction, ſhall 
a be inquired, tried, heard, determined, and judged in ſuch 
T ſhires and places in the realm as ſhall be limited by the king's 
4 commiſſon or commiſſions to be directed for the ſame, in like 
4 form and condition as if any ſuch offence or offences had been 
: committed or done in or upon the land; and ſuch commiſſions 
- (hall be had under the king's great ſeal, directed to the admiral 
or admirals, or to his or their lieutenant deputy and deputies, 
X 4 « and 
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3 Inſt. 712. 
2 Hal. Hift, 
P, © 370. 


9. 
2 Hal. Hiſt, 
P. C. 370. 

* Inſt. 112, 
Hawk. P.C. 


C. 37» 8 7. 


make it alſo agree with it in other particulars which are not men- 


Piracy. 3 

& and to three or four ſuch other ſubſtantial perſons as ſhall be 
c named or appointed by the Lord Chancellour of England forthe 
« time being, from time to time and as oft as need ſhalb-require; 
« to hear and determine ſuch offences after the common courſe 
« of the laws of this land uſed for felonies, and robberies, Er. 
« done and committed upon the land within this realm.“ 

And it is farther enacted by the ſaid ſtatute, “ That if any 
« perſon or perſons happen to be indicted for any fuch offence 
«« done or hereafter to be done upon the ſeas, or in any other 
« place above limited, that then ſuch order, proceſs, judgment, 
& and execution ſhall be uſed, had, done, and made to and againſt 
« every ſuch perſon and perfons, ſo being indicted, as againſt 
« felons, &c. for any felony, Oc upon the land, by the laws of 
« the land is accuſtomed.” 

And it is farther enacted by the ſaid ſtatute, “ That ſuch 28 
« ſhajl be convict of any ſuch offence by verdict, confeſſion, or 
« proceſs by authority of any ſuch commiſſion, ſhall have and 
« ſuffer ſuch pains of death, lofſes of lands, goods, and chattels, as 
66 if they had been attainted and convicted of ſuch offence done 
« upon the land, and alſo that they ſhall be excluded from tie 
ec benefit of the clergy.” | 

In the conſtruction of this act the following opinions have been 
holden : 
That it does not alter the nature of the offence, ſo as to make 
that, which was before a felony only by the civil law, now become 
felony by the common law; for the offence muſt ſtill be alleged 
as done upon the ſea, and is no way cognizable by the common 
law, but only by virtue of this ſtatute z which, by erdaining that 
in ſome reſpects it ſhall have the like trial and puniſnment as are 
uſed for felony at common law, ſhall not be carried fo far as to 


tioned z and from hence (a) it follows that this offence remains as 
before, of a ſpecial nature, and that it ſhall not be included in 3 
general pardon of all felonies. 
From the ſame ground alſo it follows, that no perſons ſhall in 
reſpect of this ſtatute be conſtrued to be or puniſhed as accefſories 
to piracy before or after, as they might have been, if it had been 
made a felony by the ſtatute, whereby all thoſe would incidentally 
have been made acceſſories in the like caſes in which they would 


have been acceflories to à felony at common law; and from hence 12 an 
it follows, that acoeſiories to piracy, being neither expreſsly named : 8 au 
in the ſtatute, nor by conſtruction included in it, remain as they ende 
were before, and were triable by the civil law, if their offence : on 


were committed on the ſea z but if on the land, by no law, until 
i1& 12 V 3. c. 7. for 2 & 3 Ed. 6. c. 24. which provides 
againſt acceſſories in one county to a felony in another, extends 
not to acceſſories to an offence committed in no county, but on the 
ſea : but, by the ſaid ſtatute of 11 & 12 W. 3. c. 7. they 1 
triable in like manner as the principals are by the ſtatute © 


28 H. 8. c. 15. From 


Piracy, 313 
From the ſame ground alſo it follows, that an attainder for this ; laft. 172. 
offence corrupts not the blood, inaſmuch as the ſtatute only ſays, Hawk F.C. 
that the offender ſhall ſuffer ſuch pains of death, &c. as if he were ** 
attainted of a felony at common law, but ſays not that the blood 

ſhall be corrupted. 

Yet it has been reſolved, that an offender ſtanding mute on an 3 Inf. 114, 
arraignment, by force of this ſtatute, ſhall have judgment of paine Jets "__ 
fort & dure; for the words of the ſtatute are, That a commiſſion bl. 72 , 
ſhall be directed, & c. to hear and determine ſuch offences after the com- 
mon courſe of the laws of the land. | 

It has been holden, that the indictment for this offence muſt ; Int. 112. 
allege the fact to be done on the ſea, and muſt have both the words Nel · Rep. 
fmict and piratice; and that no offence is puniſhable by virtue of ask. p. c. 
this act as piracy, which would not have been felony if done on c. 37. $10. 
the land, and, conſequently, that the taking of an enemy's ſhip by 
an enemy 1s not within the ſtatute. 

It is agreed, that this ſtatute extends not to offences done in Moor, 756. 
creeks or ports within the body of a county, becauſe they are and Roll: Reps 
aways were cognizable by the common law. Hawk. P. C. c 37. 6 11. 


By the 11 &@ 12 V. 3. c. 7. it is enacted, “ That all piracies, n&12W.z. 
« felonies, and robberies committed in or upon the ſea, or in any © 7: * 
place where the admiral has juriſdiction, may be tried and de- CR by 
* rermined at ſea, or upon the land in any of his Majeſty's iſlands <. 19. 53. 
* or plantations, &c. to be appointed by the king's commiſſion 
* under the great ſeal, or the ſeal of the Admiralty, directed to 
« any of the admirals, &c., and ſuch perſons and officers by name 
" or for the time being, as his Majeſty ſhall think fit, who ſhall 
© have power jointly or ſeverally, by warrant under hand and 
" ſeal of any of them, to commit any perſon againſt whom in- 

" formation of any ſuch offences ſhall be given upon oath, and to 

* call a court of Admiralty, which ſhall conſiſt of ſeven perſons 

* at the leaſt, and ſhall proceed in the trial of the ſaid offenders 

_— to ſuch directions as are ſet forth at large in the ſaid 
atute,” 

And it is farther enacted by the ſaid ſtatute, 5 8. © That if any 
" of his Majeſty's natural-born ſubjects or denizens of this king- 
dom ſhall commit any piracy or robbery, or any act of hoſtility, 

* gainſt other his Majeſty's fubjefts upon the ſea, under colour 
ol any commiſſion from any foreign prince or ſtate. or pretence 
: of authority from any perſon whatſoever, ſuch offender and of- 
: fenders, and every of them, ſhall be deemed, adjudged, and 
- taken to be pirates, felons, and robbers, and they and every of 
them, being duly convicted thereof according to this act, or the 
aforeſaid act of 28 H. 8. c. 1 5.5 ſhall have and ſuffer ſuch pains 
i of death, loſs of lands, goods, and chattels, as pirates, felons, 

nd robbers upon the ſeas ought to have and ſuffer.” _ | 
_ And it is farther enacted by the ſaid ſtatute, * That if any 

commander or maſter of any ſhip, or any ſcaman or mariner, 
- tall in any place, where the admiral hath juriſdiction, E 
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Piracy, 


& his truſt and turn pirate, enemy, or rebel, and piratically and ſe. 


(i 
% loniouſiy run away with his or their ſhip or ſhips, or any barge, 60 
boat, ordnance, ammunition, goods, or merchandize, or yield 40 
them up voluntarily to any pirate, or bring any ſeducing meſ- 
ſage from any pirate, enemy, or revel, or conſult, combine, or rac 
confederate with, or attempt or endeavour to corrupt, any com- « 
mander, maſter, officer, or mariner, to yield up or run away 6 | 
with any ſhip, goods, or merchandize, or turn pirate, or go 46 
over with pirates, or if any perſon ſhall lay violent hands on his « x 
„ commander, whereby to hinder him from fighting in defence « ( 
of his ſhip 7 d goods committed to his truſt, or that ſhall con- & \ 
fine his maſter, or make, or endeavour to make, a revolt in his & x 
„ ſhip, ſhall be adjudged to be a pirate, felon, and robber; and « | 
being convicted thereof, according to the directions of this ad, & y 
„ ſhall have and ſuffer pains of death, loſs of lands, goods, and « þ 
4 chattels, as pirates, felons, and robbers upon the ſeas ought to « 2 
% have and ſuffer. « f. 
And it is farther enacted by the ſaid ſtatute, “ That all and « fe 
« every perſon and perſons whatſoever, who ſhall either on the « gf 
land or upon the ſeas wittingly and knowingly ſet forth any & te 
« pirate, or aid and afliſt, or maintain, procure, command, coun- 60 pi 
«© fel, or adviſe any perſon or perſons whatſoever to do or com- & th 
«© mit any piracies or robberies upon the ſeas, and ſuch perſon « fn 
and perſons ſhall thereupon do or commit any ſuch piracy or ® te 
robbery, then all and every ſuch perſon or perſons whatloerer & fe 
ſo as aforeſaid ſetting forth any pirate, or aiding or aſſiſting, ye 
maintaining, procuring, commanding, counſelling, or adviling « thi 
the ſame, either on the land or upon the ſea, ſhall be adjudged & fol 
« to be acceſſory to ſuch piracy and robbery done and committed. che 
« And farther, that after any piracy or robbery is or ſhall be com- 6 yt 
« mitted by any pirate or robber whatſoever, every perſon or pet. 6 Jon 
« ſons, who, knowing that ſuch pirate or robber has done or « he 
« committed ſuch piracy and robbery, ſhall, upon the land er . 
„ upon the ſea, receive, entertain, or conceal any ſuch pirate cr An 
« robber, or receive or take into his cuſtody any ſhip, vel, * wh 
e goods or chattels which have been by any ſuch pirate or robber * or 
4 piratically and feloniouſly taken, ſhall be by this ſtatute likewis u me 
* adjudged to be acceſſory to ſuch piracy and robbery, and that * to | 
« all ſuch acceſſories to ſuch piracies and robberies thall be .. * 7 
&« quired of, heard, and determined, and adjudged according te * Ma 
de the common courſe of the law, according to the ſaid ſtatute d * fon 
« 28 H. 8. c. 15. as the principals of ſuch piracies and robbe © ti 
« may be, and no otherwiſe; and being thereupon attainted {hail * whe 
e ſuffer pains of death, loſs of lands, goods and chattels, and uit " and 
« like manner as the principals of ſuch piracies, robberies, - and 
&« felonies ought to ſulfer according to the ſaid ſtatute of 28 1 Ad! 
* g- which is declared to be in full force; any thing in d l Ane 
« act to the contrary notwithſtanding.” c 15 
eas 


felons, 0 


And 5 4G. 1. c. 11.“ All perſons, who ſhall commit any of 
or which they ought to be adjudged pirates, ; 


« robbers 
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6 robbers, by 11 & 12 V. 3. c. 7., may be tried and judged for 
« every ſuch offence, according to the form of 28 H. 8. c.15., and 
« ſhall be excluded from their clergy.” 


By the 8G. 1. c. 24. for the more effectual ſuppreſſing of pi- 


racy, it 18 declared and enacted, “ That if any commander or © 


« maſter of any ſhip or veſſel, or any other perſon or perſons, 
« ſhall anywiſe trade with any pirate by truck, barter, exchange, 
« or in any other manner, or thall furniſh any pirate, felon, or 
« robber upon the ſeas with any ammunition, proviſion, or ſtores 
« of any kind, or ſhall fit out any ſhip or veſſel knowingly, and 
« with a deſign to trade with, or ſupply or correſpond with any 
© pirate, felon, or robber upon the ſeas; or if any perſon or per- 
« ſons ſhall anywiſe conſult, combine, confederate, or correſpond 
« with any pirate, felon, or robber on the ſeas, knowing them to 
« be guilty of any ſuch piracy, felony, or robbery ; ſuch offender 
« and offenders, and every of them, ſhall in each and every of the 
« ſaid caſes be deemed, adjudged, and taken to be guilty of piracy, 
« felony, and robbery, and he and they ſhall and may be inquired 
« of, tried, heard, and adjudged of and for all or any of the mat- 
« ters aforeſaid, according to the ſtatute made 28 H. 8. c. 15. for 
pirates, and the ſtatute made 11 &@ 12 V. 3. c. J., and he and 
* they, being convicted of all or any of the matters aforeſaid, 
* ſhall ſuffer ſuch pains of death, loſs of lands, goods, and chat- 
* tels, as pirates, felons, and robbers upon the ſeas ought to ſuf- 
fer; and in caſe any perſon or perſons belonging to any ſhip or 
+ veſle] whatſoever, upon meeting any merchant ſhip or veſſel on 
* the high ſeas, or in any port, haven, or creek whatſoever, ſhall 
* forcibly board or enter into ſuch ſhip or veſſel, and, though 
* they do not ſeize and carry off ſuch ſhip or veſſel, ſhall throw 
* oxerboard or deftroy any part of the goods or merchandizes be- 
* longing to ſuch ſhip or veſſel, the perſon and perſons, who ſhall 
de guilty thereof, ſhall in all reſpects be deemed and puniſhed 
* as pirates as aforeſaid.” 

And { 2. it is farther enacted, © That every ſhip or veſſel, 
© which ſhall be fitted out with a deſign to trade with, or ſupply 
wor correſpond with any pirate, and all and every goods and 
© merchandizes put on board the ſame for any intent or purpoſe 
© to trade with any pirate, felon, or robber on the ſeas, ſhall be 
adde forfeited 3 one moiety thereof to the uſe of the king's 
* Majeſty, his heirs and ſucceflors, the other moiety to the per- 
lon or perſons who ſhall firſt make diſcovery, and give inform- 
ion of ſuch intent or deſign; and ſuch perſon or perſons, 
: who ſhall firſt make ſuch diſcovery, ſhall and may ſue for 
y and recover the ſaid ſhip or veſſel, and all and every the goods 
ad merchandizes on board the ſame, in the High Court of 

Admiralty,” 


5 And g 3. „ Whereas there are ſome defects in laws for bring- 
u perions who are acceſſories to piracy and robbery upon the 
to condign puniſhment, if the principal who committed ſuch 
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Piracy. i 

£ piracy and robbery is not or cannot be apprehended and brought 
to juſtice; be it therefore enacted, That all and every per. 
« ſon and perſons whatſoever, who by the ſaid ſtatute made 
« 11& 21 V., 3. c. 7. are declared to be acceflory or acceſſpries 
& to any piracy or robbery therein mentioned, are hereby declared 
e and ſhall be deemed and taken to be principal pirates, felons, 
* and robbers, and ſhall and may be inquired of, heard, deter- 
« mined, and adjudged in the fame manner as perſons guilty of 
« piracy and robbery may and ought to be inquired of, tried, 
« heard, determined, and adjudged by the ſaid ſtatute 11 & 121, 4, 
« c. 7.; and being thereupon attainted and convicted ſhall ſuffer 
« ſach pains of death, loſs of lauds, goods, and chattels, and in 
« like manner, as pirates and robbers ought by the ſaid act to 
“ ſuffer.” 

And 5 4. it is farther enacted, © That all and every offender or 
« offenders convicted of piracy, felony, or robbery, by virtue of 
« this act, ſhall not be admitted to have the benefit of clergy, but 
« be utterly excluded of and from the ſame,” | 

Andy 5. © To the end that a farther encouragement may be 
Fs given to all ſeamen and mariners to fight and defend their ſhips | 
<« from pirates, it is farther enacted, That in caſe any ſeaman | 
« or mariner on board any merchant ſhip or veſſel, or any other 
„ ſhip or veſſel, ſhall be maimed in fight againſt any pirate, every 
« ſuch ſeaman and mariner, upon due proof of his being maimed 
« in ſuch fight, thall not only have and receive the rewards ap- 
e pointed by 23 Car. 2. c. 11. but ſhall alſo. be admitted into and 
&« provided for in Greenwich Hoſpital, preferably to any other ſea- 
man, who is difabled from ſervice or getting a livelihood merely 
« by his age.“ | 

And by 5 6. „If any commander, maſter, or other officers, or 
* any ſeaman or mariner of any merchant ſhip or veſſel, which 
ec carries guns and arms, ſhall not, when they are attacked hy any 
« pirate, or by any ſhip or veſſel on which ſuch pirate is on board, 
« fight and endeavour to defend themſelves and their ſaid ſhip and 
<« veſſel from being taken by the ſaid pirate, or ſhall utter any words 
< todiſcourage the other mariners from defending the ſaid ſhip, and 
« by reaſon thereof the ſaid ſhip or veſſel ſhall fall into the hands 
« of ſuch pirate, then, and in every ſuch caſe, every ſuch com- 
«< mander or other oſſicer, and every ſeaman and mariner, who 
e ſhall not fight and endeavour to defend and fave the ſaid flup | 
« or veſſel, or who ſhall utter any ſuch words as aforeſaid, ſhall 
<« Joſe and forfeit all and every part of the wages due to him an 
<« them reſpectively by the owner and owners of the ſaid ſhip ct 
« veſſel, and ſhall not be permitted to ſue for or recover the ſame, 
cc or any part thereof, in any court either of law or equity, 2 
« as a farther puniſhment ſhall ſuffer ſix months“ imprint 


4% ment.” 


And 5 7. « For prevention of ſeamen or mariners from deſert- | 
i ing merchant ſhips or veſſels abroad in the Os 
14 0 


Piracy, 317 
* any other parts beyond the ſeas, which is the chief occaſion of 
« their turning pirates, and of great detriment to trade and navi- 
« gation, and is chiefly occaſroned by the owner or owners of 
« ſhips or veſſels paying wages to the ſeamen or mariners when 
abroad, it is enacted, That no maſter or owner of any mer» 
« chant ſhip or veſſel ſhall pay or advance, or cauſe to be paid or 
6 ae to any ſeaman or mariner, during the time he ſhall be 
« jn parts beyond the ſeas, any money or effects on account of 
« wages, exceeding one moiety of the wages which ſhall be due 
« at the time of ſuch payment, until ſuch ſhip or veſſel ſhall re- 
turn to Great Britain or Ireland, or to the plantations, or to ſome 
ther of his Majeſty's dominions whereto they belong, and from 
© whence they were firſt fitted out; and if any ſuch maſter or 
« owner of ſuch merchant ſhip or veſſel ſhall pay or advance, or 
« canſe to be paid or advanced, any wages to any ſeaman or ma- 
& riner above the ſaid moiety, ſuch maſter or owner ſhall forfeit 
« and pay double the money he ſhall ſo pay and advance, to be 
« recovered in the High Court of Admiralty by any perſon whe 
« ſhall firſt diſcover and inform of the ſame.” | 
[By 18 G. 2. c. 30. © All perſons, being natural-born ſubjeCts or 
« denizens of his Majeſty, who during any wars have committed 
any hoſtilities upon the ſea, or in any haven, river, creek, or 
place, where the admiral or admirals have power, authority, ot 
« Juridiction, againſt his Majeſty's ſubjects, by virtue or under 
any colour of any commiſſion from any his Majeſty's enemies upon 
the ſea, or any the places where the admiral hath juriſdiction as 
c aforeſaid, may be tried as pirates, felons, and robbers in the ſaid 
gurt of Admiralty, on ſhip board, or upon the land, in the ſame f 
manner as perſons guilty of piracy, felony, and robbery axe di- A 
| _ 7c: to be tried; and on conviction ſhall ſuffer as any other | 
rs, 0! pirates, Sc. ought by virtue of 11 & 12 V. 3. c. J. or any other | 


þ OR 


which act: Provided that any perſon who ſhall be tried and acquitted, | 
by any Vor convicted, according to this act, for any of the ſaid crimes, 
board, hall not be liable to be proſecuted for the ſame crime or fact, | 
p and as high treaſon. But this act ſhall not prevent any perſons wha 
' words * ſhall not be tried according to it, from being tried for high trea- 
ip,and "lon by 28 H. 8. c. 5.” | 1 
; hands ; And by 32 G. 2. c. 25. C 12. © In cafe any commander of any By 2a 0. 3. 
h _ „ private ſhip of war duly commiſſioned according to the direc- © 25: all | 
ry 4 | © tions of this act, or the 29 CG. 2. c. 34. ſhall agree with the com- — | 
aid by „ mander or other perſon of or belonging to any neutral or other iag any pri» 
d, p k lhip ot ſhips, veſſel or veſſels, except thoſe of his Majeſty's declared 1 velit, f 
_ * I enemies, for the ranſom of any ſuch neutral or other ſhip, &c. = de ' 
A - © : the reſpective cargo or cargoes thereof, or any part thereof, king's ene- | 
e - ? er the ſame ſhall have been taken as prize, and ſhall, in pur. „, wn | 
1 * « ance of any ſuch agreement or agreements, actually quit, ſet the cfendee 
pi" mn. = Berry, or diſcharge any ſuch prize or prizes, inſtead of liable to a | 
geſer ing the fame into ſome port or ports belonging to his Ma- Peneltr of 


: kity's dominions, every ſuch offender ſhall be deemed- guilty of 500 J. 
2 % Piracy, 
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bery, and on conviction (in the mauer 
e the act deſcribes) ſhall ſuffer ſuch pains of death, Qc. as pirates, 
« felons, and robbers upon the ſeas ought to ſuffer according to 
« the laws now in being. But the commander of any private ſip 
« of war, upon the capture of any neutral veſſel, which by any 
« Jaw or treaty ſhall be liable only to the forfeiture of ſuch con- 
de traband goods as ſhall be on board thereof, may receive ſuch 
« goods in caſe the commander is willing to deliver them, and 
tc thereupon quit, ſet at liberty, or diſcharge ſuch neutral ſhip or 
veel.“ 

By 30 G. 2. c. 25. C 20. and 33 G. 3. c. 66. F 70. a ſeſſion of oger 
and terminer, and gaol-delivery, for the trial of offences committed 
on the high ſeas, ſhall be holden twice at the leaſt in every year at 
the Seſſions-houſe in the Old Bailey, or at ſuch other place as the 
Lords of the Admiralty ſhall appoint. And the commiſſioners 
named in the commiſſions of oyer and terminer for the trial of 
ſuch offences, as alſo any juſtices of the peace, may take informa- 
tions touching offences committed upon the ſeas, and cauſe the 
parties to be apprehended and committed: They may alſo oblige 
any perſons they think neceſſary to enter into recognizances to ap- 
pear, proſecute, and give evidence at the ſeſſions, and upon their 
refuſal to do ſo, may commit them; which recognizances and in- 
formations are to be [tranſmitted to the regiſtrar of the court df 
Admiralty.) 


« piracy, felony, and rob 


[Piſchary. ] 


Blount's 


PISCHARY is ſaid to be a right or liberty of fiſhing in the 
Law Dict. 


ſoil of another. 
verb. Piſ- 


chary, But a man may have {iLeram piſcheriam in his own foil, Skin. 678. 


Our law books make mention of three ſorts of fiſhery, le, 
ſepavalis, communis. 


2 Salk. 637. 


Seymour 


Court ' enſtue 
<a ently on all others, as that no perſon ſhould have a c- 


2814. right with him in the ſubject claimed; for where any perſon 1354 


ſuch co-extenſive right, there, it is only a free fiſhery, But ** 
tial, independent right in another, or a limited liberty, 15 not 
conſiſtent with a right to a /everal fiſhery. 


In order to conſtitute a ſeveral fiſhery, it is neceſſary, that & 
„ed party claiming it thould ſo far have the right of fiſhing independ- 


Whether 


litera, 
Clare 

holde 
rerſec 


Piſchary, 


facie, 
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Whether ownerſhip of the ſoil is eſſential to a ſeveral fiſhery is à 5 Burt. 
tes point upon which there hath been a great diverſity of opini a 2314. 
j 5 y of opinion, and 2814. 
7 to which is not yet finally ſettled. 22 Douyl. 56, 
ſkip receſſrily included in a ſeveral: fiſhery, ſee 2 Bl. Com. 39+ 2 Salk. 637 Da F 1 hat it is 
1$E-4. 4. 10 H. 5. 24. 26. 23, Pio. Com. 154. That it is not, Co. Lit | <- 1 
any 108. b. Br. tit. Tenures, pl. 75. Fitzh. Sci. Fa. 100. Godb. 11 5 vi „4. b. Iz. a. BuuQ, 
con- ter ſeemeth to be the better opinion, for the utmoſt + hp 1 Fn . 5 Fre in. Abr 201. The lat- 
ſuch o the former is, that a ſeveral fiſhery ſhall be preſumed to include — < il — the caſes cited in ſupport 
= dee Co. Lit. 112+ a. note 7. lalt edition. oil, until che contrary is proved, 
a 
. - 
Ip 0 ; 1 
por A free fiſhery is conſidered by Sir Vin. Blackſtone as an excluſive 2 Bl. Com. 
oper right of fiſhing in a publick river, and is referred by him to the 3”: bas 
Map head of franchiſes. But this doctrine is, at leaſt, queſtionable, 4% . 
qt = law books (a) extending this kind of fiſhery to all ſtreams in- Finch, 
l Imi * — - itzn, 
"Fu 32 whether private or publicb. The fame learned writer Abr, Af. 
BE too faith, that a free fiſbery imports an excluſive right, and ſo dif 422 4E.4. 
AN fereth from common of piſchary ; that 1 ; ? as. 7 
ial of property in the fiſh before — 2 a free fi ery, a man hath a 6.9. 7. "hs 
F are caught; in : H 
orma· a ght; in a Common 0 iſchary H 713. b. 
a . — 3 But this doctrine, though roy be W 
oblige a _ n is impugned by others. Lord Cote (c) conſiders 12 
= * 0 ery and free fiſhery as the ſame thing. For, he Skin. 677. 
——_—_—— may preſcribe to have /eparalem piſchariam in ſuch (4) Reg. 
12 2 water, and the owner of the ſoil ſhall not fiſh there; but ch (6) Reg. 
. 2 . s * » E 9 3 
ourt of ＋ 0 1 communiam piſcharie, or liberam piſchariam, the owner 1; E 3.24 
of the ſoil ſhall fiſh there. And Eyre, J. ſaid, (d) that th 2 Salk. 647. 
libera, ex vi termini, implied common, And that a man = 72 © 12 
care in treſpaſs for taking hi : not de- (e) Co. Lit. 
; g his fiſh in a free ry W 112. a. 
holden 1n two caſes (e), and the jud a er reſsly (d) 2 Salk 
LE The wth 's judgment for that reaſon re- 637, 
— ® 0 4 right to the property of the fiſh in a free fiſhery, till Carth 235. 
icht, was negatived by the court incidentally 1 i (e) Upton 
ale(/). Lord M LEE y in a ſtill earlier D 
Ch 45 i 1 aue, in = caſe of Seymour v. Lord Courtenay, > 
2 here any perſon hath ; ** , « 97» 
i is a free fiſhery ( 5). 4 a * right wich another ee * 
Tuner, cited in Carth. 286. in ma ; f P cake 
a rg. (J) Child v. Greenhill, Cro. Car. 554. (g) 5 Burr. 2616. 
a man juſtifies for uſing a piſ 
CE, chary, h 
ther it be common, free, or — 4 * 
o a manor or meſſuage, Sc. for it i 6 enan 
gin de Ty or eaſement. ge, Sc. for it is an intereſt, and not a mere 
| fiſhery, without J 
more 1 1 * 
0 10 M. 3. 6. 11. ſoa » W 2 tenement within the ſtatute - Rex v. Old 
615 wht , s to entitle a perſon renting it to a ſettle- Atresford, 
75 liberty deed Rn CE ——_ CC with it. It is 4 a 
| „whether it is mater} ; 358. In this 
10 bil ſhould paſs. aterial for this purpoſe, that the caſe _ 
„tha earned 
5 * ported to lay it down broad! . - 
7 10 n 1 — a fiſhery is a tenement; that treſpaſs will lie for an TR _ p and 
potxtenji 
erſon bas In rivers a . 
ho fight of ee navigable, the proprietors of the land have the Carer , 
But af; * ery on their reſpective ſides; and it generall 3 
15 not 11; flu medium aquæ. But in navigab z and it generally extends g 
and on ach ide have it „ le rivers, the proprietors of 3 
Whether . ; the fiſhery is common, it is, primg Fitzwalter's 
* ” , caſe, 1 Mod. 
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Piſchary. 


facie, in the king, and is publick. But the crown may grant 1 


ſeveral fiſhery in a navigable river, where the ſea flows and re. 
flows, or in an arm of the ſea ; and on the other hand, there may 
be a free fiſhery, or a co- extenſive right of fiſhing with the owners 
of the ſoil, in a river not navigable. In the one caſe, the pre. 
ſumption is in favour of the appropriate right, in the other ca- 
the preſumption lies the contrary way. In theſe, as in all other 
caſes of preſumption, the preſumption will ſtand, till the contrary 
is proved. 

By the ſtatute of 5 Geo. 3. c. 14. perſons convicted of ſtealing, 


taking, or deſtroying any fiſh in any river, or ſtream, pond, pool, ct 2 
other water, in any park or paddock, or in any garden, orchard, or 5 
yard, adjoining or belonging to any dwelling-houſe, or aiding or 800 
aſſiſting therein, or receiving or buying the fiſh knowing them to 8 
be ſtolen or taken, ſhall be tranſported for ſeven years. The pro- = 
ſecution, however, mult be within ſix months after the offence * 
committed; and any offender convicting an accomplice is entitled Wn, 
to a pardon. | p. 
By { 3. every perſon convicted of taking or deſtroying, or u. FER 
tempting to take or deſtroy any fiſh in any river or ſtream, ©, if . 
not being in any park or paddock, or in any garden, orchard, or "7 
yard adjoining or belonging to any dwelling-houſe, but ſhall bein 2 
any other incloſed ground which ſhall be private property, ſhall * 
forfeit the ſum of five pounds to the owner of ſuch river or ſtream, "i 
Sc. But this clauſe, it is expreſsly provided, 5 5. ſhall not extend * _ 
to any perſon who ſhall have a juſt right or claim to take, kill, of which 
carry away any ſuch fiſh, ac p 
It is obvious, therefore, that a perſon who fiſhes in a fiſhery * 
belonging to another, but to which he has a claim, for the purpole i - 
of giving occaſion to an action in order to try the right, is 1 
liable to a penalty under this act.] the pl, 
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Pre · 
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ther 

rar 

ling, LEADING in general ſignifies the allegations of parties to 

ol, or | ſuits when they are put into a proper and legal form; which 

d, ot are diltinguiſhed, in reſpect to the parties who plead them, by the 
ng or names of bars, replications, rejoinders, ſurrejoinders, rebutters, 

em to ſurrebutters, Cc. And though the matter in the declaration or 

2. count does not properly come under the name of pleading, yet, 
ence 


being often comprehended in the extended ſenſe of the word, we 
have conſidered it under this head. : 
Pleading in ſtrictneſs is no more than ſetting forth that fact 


titled 


of at which in law ſhews the juſtneſs of the demand made by the plain- 
„ Sc tif, or the diſcharge and defence made by the defendant, And 
rd, of herein, no greater certainty is required, than is ſufficient to bring 
1 bein on a trial without inveigling judge or jury. It ſeems, that, ori- 
„ ſhall gnally, pleadings were ſo formed, and were very plain and con- 
tream, cle; but in progreſs of time pleaders, yea, and judges, became 
extend too curious in them, ſo that the art and dexterity of pleading, 
kill, ot which in its (a) uſe, nature, and deſigu was only to render the 

fact plain and intelligible, and, to bring the matter to judgment 
fiſhery with convenient certainty, began to degenerate from its primitive 
purpoſe lmplicity and true uſe, and end in a piece of nicety and curioſity ; 


ls net which, how it hath improved therein in later times, the length of 
tie pleadings, the many unneceflary repetitions, and the many 
nilcarriages of cauſes upon ſmall and trivial objections, do but too 
ulciently teſtify. 

cnt! 
Carte 141 barbarous and diſorderly pleading. 2 Inſt. 123. 

Pleas were anciently (h) ore tenus, and afterwards minuted down 
© prothonotaries, and entered of record in the Latin tongue, 
t being a dead language, and leaſt ſubject to variation, to re- 
man as muniments and precedents of the law: that the pleadings 
bau be in Latin is expreſsly enacted by the 36 E. 3. c. 15. 
ich ſtatute was made to aboliſh a law introduced by William 
de Conqueror, which ordained, that the pleadings in the courts 


$ * „ 
U jultice thould be in French, 


a But now by 4 G. 2. c. 26. it is enacted, © That all writs, Pf 
„be pleadings, rules, indictments, records, and all proceedings 
„ang courts of juſtice within Eugland, and in the court of Ex- 
' Chequer in Scotland, ſhall be in the Engliſh tongue, and be writ- 


1 2 
| ten in ſuch common hand as acts of parliament are uſually en- 


x 

hey 

U 
* 


+| 
Ss 
1 


9 
Ula 


4 the {a 
19 


cb acdts uſually are, and not abbreviated; and all perſons 
V. * « offendir g 


( Oro > . . 
Sole in, the lines and words to be written at leaſt as cloſe as 


(a) Recom- 
mended by 
Littleton 

as the moſt 
honoureble, 
laudable, 
and proſit- 
able thing 
in the laws 
of England, 
Lit. § 534. 
and by Lord 
Coke, Co. 
Lit. 17. As 
168. 303. 
2 Co. 
Tooker's 
caſe, and 
Hob. 162. 
292. 295. 
— And it 
ſeems, that 


! fires were impoſed pro ſtulte loguio, or flulte dict, which were mulcts laid on pleaders by the 


10 Co. 132. 
() And be- 
ing ſo is the +* 
reaſon that 
a plea, 
whilſt in 
paper, may 
be amended, 
Vide title 

A mend- 
ment. 
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« offending againſt this act ſhall forfeit 50 J. to any perſon who 


« will ſue for the ſame.” de 
[See a fimi- But by 6 G. 2. c. 14. it is provided, & That the above penalty (a 
on ee 6 ſhall not be extended to the expreſſing the names of writs, or pe 
above ad technical words in the ſame language, as hath been uſed, nor tif 
36 E.3.] © to abbreviations uſed in the Engliſb language.“ 
In pleading, there are ſeveral general rules laid down in cur 4 
books; as, to þ 
Oo. lit. 3oz. That good matter maſt be pleaded in right form, apt time, and * 
OS due order, but that that, which is but inducement or conveyance | 
Fac. 362, to the ſubſtance, need not be fo certainly alleged, as that which ; 
is the gilt of the plea, mat 
Co. Lit. 33. That that which is apparent to the court, and appears from 1 1 
— 16. neceflary implication in the record, need not be averred. ſtat 
Co. Lit. 363. That every man's plea ſhall be taken moſt ſtrongly again! hath 
pe 234 himlelf, as every body is preſumed to make the moſt of his own I 
arch. 186. (ſe. that 
2 Mod. 5. That what the parties have agreed in pleading ſhall be admit. cltat 
ted, though the jury find otherwiſe. with 
Vaugh. 8. That when a man will recover a thing from another, it is not alleg 
be. * enough for him to deſtroy ſuch perſon's title, but he muſt prove WW * 0: 
ben, his own a better, according to the rule, melior eff conditis po Tels, 
dentis. = 
Co Lit.285. That every man ſhall plead ſuch pleas as are pertinent and Th 
303. proper ſor him, according to the quality of his caſe, eſlate, or dude 
intereſt. = pay 
Hob. 164. That the law requires in every piea two things, the one, that it | | 
— an Ho- be in matter ſufficient, the other, that it be deduced and expreſied | Dur 
according to the forms of law; and if either the one or the other | "py 
of theſe be wanting, it is cauſe of demurrer. —_-: 
Dyer. 66. That every plea in bar, being a confeſſion and avoidance of the (4) | 
: 4 plaintiff's action, muſt be ſubſtantive and certain, with an avoid- | 1 Eo 
Aaance of the plaintiff's demands, which he may traverſe, and p) 
thereon go to iſſue; becauſe the declaration of the plaintiff {tands 
confeſſed, as far as it is not avoided by the defendant. 1 l. 
7 Ceza. That if a count, avowry, which is in nature of a count, repli- i 
3 cation, Sc. want («) form, or (5) omit circumſtance of time, | 2. 
( Part. place, &c. they may be made good by the plea of the adveric ; . 
cityin the party; but, if they want ſubſtance, they cannot be made good. l 
e ſo, in ſuch caſcs, the bar may be made good by the (c) replica-J 4: 
n tion, and the replication by the rejoinder, Oc. 7, 
aver, 2 Vent. 222. (2) A ſuit depending muſt ſhew in what court, but cured by pleading oer. 
1 Lev. 195. Not alleging freut Patet por rrcordur Cured by pleading over, 3 Lex. 11. In debt 
tor tent, f no place be aſigned where the caſe was made, the defendant in his plea conſeſling the on I 
makes the declaration good. Hob, 82. (c) Fault in the plea cured by the replication. Carth. * g 
— And that if a man pleads over, he ſhall never take advantage of any flip committed in the 1 J I. 
ing of the other fide, which he could not take advantage of upon a general demurrer. 2 Salk. 579 L 
pl. 38. Per Holt, Ch. J. ; 2 
Co. It. 3. That all pleas muſt be alleged directly, and not by way of re- I 
Vt Fate. hearſal ; nor is it ſufficient, that what ought to be expreſsly plead- . 3. 
ed may be deduced by argument from what is pleaded. ; 
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That in matters triable by our law, all things iſſuable ought to ; Leon. 300. 
be ſpecially alleged in order to have a convenient trial; but in oY _ 
a) matters ſpiritual the law is otherwiſe; becauſe there is no Lord Ange. 
peril in the trial; and therefore, if certain enough to ground a cer- ſon, cited in 
tifcate, it is ſufficient. — P. C. 
(a) Sentences in the ſpiritual courts may be alleged ſummatily; as, that a divorce was betwine ſuch 
parties for ſuch a cauſe, and before ſuch a judge; hut the judge muſt be named, that the court may write 
t him ; that this is ſufficient, it being to no purpoſe to allege them particularly, becauſe the forms of 


theſe courts are different from thoſe of the common law; and our judges preſume that they are obſerved 
ty the judges of thoſe courts, Co. Lit, 303. 


That ſurpluſage does not vitiate, unleſs it be contrariant to the ND pete. 
matter pleaded before. 

That where one is authoriſed to do a thing by common law, Co. Lit. 30; 
ſtatute, cuſtom, grant, or commiſſion, he ought to ſhew, that he 
hath purſued the ſubſtance of it accordingly. 

That general eſtates in fee-ſimple may be generally alleged; as, co. Lit. rar. 
that J. S. was ſeiſed in fee; but the commencement of particular * 393+ 
ſtates muſt be ſhewn, becauſe they could not originally commence — the 2 
without a conveyance, which muſt be ſhewn, unleſs they be pleading a 
alleged by way of inducement only. Que Eftatey 


vide Bro. 
„We Eſtate, 18 Ed. 4. 10. Dyer, 238. b. Cro. Eliz. 22. Cro. Car. 190. 428. Cro. Jac. 673. 


Ie. +6. Lev. 190. Sid. 297, 2 Keb. 87. 96. Skin. 303. pl. 7. 2 Mod. 55. Raym. 389. 
duk. 362. Carth. 9. 208. 432. 444. 


That pleas ought to conclude properly, thoſe to the writ to con- co. Lit. 303. 
dude to the writy thoſe in bar, to the action; eſtoppels muſt rely 
01 the eſtoppel. 


Put for the better underſtanding of theſe matters, we muſt 
nore particularly conſider, 


J The ſeveral Parts, and the Order of Pleading. 
5) The Declaration: And herein, 


 {tands | 


t, repli 
of time, 

adveric | 
Je good. 
replica- J 


ading over. 
Is In gedt 4 
ng the 1c 

Carth. 0“ 
in the Pe- 
282K. 5 


1 Pleab- 


Tut! 
* 


1. The Nature thereof; and therein, of adding ſeveral 
Counts in the ſame Declaration. 


2. Who may join or be joined in the ſame Declaration. 
z. What Matters may be joined in the ſame Declaration, 
4. Of the Declaration's agreeing with the Writ. 


Of the Sufficiency and Certainty required in the Declara- 
tion; and therein, of Matters of Inducement, and that 
which is the Gift of the Action: And herein, 


1. Where by the Declaration it muſt appear that the Plaintiff 


hath a Right, 
2 Where the Plaintiff muſt ſhew that he hath performed 
what was requiſite on his Part. 


3 Where general Allegations in the Declaration are ſuffi- 
went; and therein, of Miſrecitals and Omiſſions. 


Y 2 4. Where 
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4. Where the Averments mutt be poſitive and expreſs in the 
Declaration. 

5. Of the Certalnty required in the Deſcription of the Thing 
declared for. 

6. Of the Declaration's being good in Part, and void in 
Part. 


(C) Of Imparlance : And herein 


1. Of the Nature thereof, and the ſeveral Kinds. 

2. What the Defendant muſt do before any Imparlance. 
3. What he is to plead after a general Imparlance. 

4. What may be pleaded after a ſpecial Imparlance. 


5. In what Caſes the Courts exerciſe a diſcretionary Power 


in gra nting g or reful ing an Imparlance. 


(D) Of making Defence: And herein, of the Dil 


ference between full and half Defence. 
(E) The ſeveral Kinds of Pleas : And herein, 
1. Of Pleas to the Juriſdition : And therein, 


1. To what Courts to be pleaded, and of the Difference 
between a Plea to the Juriſdiction and a Claim of Co- 
nuſance. 


. 'Fhe Manner and Time of plcading to the Juriſdiction, 


(F) Of Pleas in Abatement. 
(G) Of Pleas in Bar and in Chief: And herein, 


1. Of the General Iflue, and how formed. 
2. Immaterial and informal Iſſues, and where aided, 
2, Of ſpecial Pleas ; and therein, of Pleas amounting, to the 


General Iſſue, and of Matters which may be pleaded cr 


given in Evidence. 
4. Of ſham Pleas, and the Conſequence of falſe Pleadint. 


(II) Traverſe: And herein, 


1. The Nature thereof. 


2. In what Caſes a Traverſe is permitted. 
In what Caſes a "Traverſe is neceſlary. 
. Whether there may be a Traverſe upon a Traverſe. 


4 To what Point the Traverſe ſhall be taken; and thereit, 0 
what Matters are traverſable, and of the Manner of taking ] 


(1) Les 


thercof, 


— 4 


—— 4 


ron 
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[) Pleas in Bar, their Sufficiency and Certainty : 
And herein, 


ung 1. That the, Plea muſt be proper, and adapted to the 
Ac tion. 

:, hat the Plea muſt be good in Subſtance; and therein, of 
Matter of Inducement, and that which is the Gitit of the 
Detence. 

2, Of general Pleading to avoid Prolixity z and therein, of 
alfirmative and negative Pleas, 

4. OC Surpluſage and Repugnancy in Pleading. 


. That the Pleading ought to be direct and not argue 
mentative, 


| 1n 


6. Negative Pregnant. 


What Things mutt be pleaded according to their Opera- 


« . pf 1 TI 
110114 111 Lad. 


ower 


Dit- 


Of Colour in Pleading. 
9. Of pleading Non-tenure and Diſclaiming. 


18 A 5 LV / => 
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1 4 il Pe 1248 117 Pleading. 
1 3? 1. * * 2 — by + * * * 0 
12. Pleading with a Prefert, and demanding Oyer: And 
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[erence 
of Co- In n what Cafes there mult be a Prefert or Monſtraus de 
iCtion. | 2. Of demanding Oyer. 
13. Vieading a Recovery in a former Action. 
| r . 
in, N = Duphicity 111 Pleading : And herein, 


2 Reafon w! hy Duplicity is a i Fault, and the Manner 
ok to wut Advantage there of. 
hall be ſaid Duplicity in Pleading. 


1809 0 


3 
* t0 Le ? 
T ing double by Leave of the Court. 


1.1, 3 
caded Cl 


— 4 
of 


Departure in Pleading. 


eadling "= : 
W Kepieader And herein, 
Of t the Nature of a Repleader, and Manner of awarding 
2. A Repleader in what Caſes to be awarded. 
3. Repleader at what Time to be awarded. 
VI 1 5 . 
i, ©) Vemurrer ; And herein, 
l Ti... 7 8 
1 3 '. The Definition and Nature of a Demurrer. 
of take 2. TI 


- he Planner and Form of demurring; and therein, of 
Jouung in Demurrer, and waiving thereof. 
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3. What Facts are admitted by a Demurrer. 


4. How far a Judgment on a Demurrer is peremptory. wn 
5. Of the Difference between a general and ſpecial De. » 
murrer. tlic 
6. What Things are good on a general Demurrer, that 210 
would be otherwiſe on a ſpecial one. jud 
7. Demurrer to Evidence. 1 
11 
(O) Plea at what Time to be put in, and the 
Ceremony requiſite therein. "4 
) Continuance and Diſcontinuance in Pleading. pea 
(Q Pleas Pais darrien continuance, FR 
50 I! 
dilce 
whe 
(A) Of the ſeveral Parts, and the Order of Pleading, 14 
Dod. pl. HE firſt thing in pleading is the plaintiff's count or declars- lin 
55 5 tion, in which he ſets forth the cauſes of his complaint par- } 8 
Plow 84. ticularly, and thereby explains his writ; and this he muſt do in | = 
Vide the ſuch a manner, as to make it appear to the court there is ſufficient | bine 
next utie. foundation for his bringing the action; and all eſſentials, or what- Catio 
ever is of the ſubſtance of the action, mult be alleged, that the WW e. 
court may be enabled to give judgment for him in caſe a verdict | lare 
ſhould be found in his favour, gard 
The next thing is the defendant's plea or bar: Pleas are war. irs | 
ouſly diſtinguiſhed ; the more general diviſion of them is that ot rep! 
being dilatory or peremptory ; or they are, 1/, Pleas in abate- ls nc 
ment; 2dly, Such as ſuſpend the action; or, 3dly, Such as bar WW /**s" 
the plaintiff for ever. And as the plaintiff's declaration muſt ie | lt 
forth all eſſentials neceſſary to maintain it; ſo the defendant's bar he 
muſt be ſubſtantially good and certain, with an avoidance of tic} _ 
plaintiff's demands, which the plaintiff may traverſe, and thereou | 85 
go to iſſue. 1 4 10 
The replication is the plaintiff's anſwer to the defendant”s ple WM ** < 
which fortifies and ſupports his declaration; the rejoinder 1s fl we v 
deiendant's anſwer thereto ; ſo, of ſurrejoinders, rebutters, ure. Th 
butters, c. in which the material thing is, that they purſue what 5 
hath been at firſt alleged and inſiſted upon, otherwiſe it will bes , 8 
ide vader departure in pleading; as, if a matter be pleaded at common nl Ho 
= kon this cannot be maintained by a cuſtom ; as, in covenant on an . : "ith 
eparture in a 5 a ch aſſigned ! wen 
Pleading. enture of apprenticeſhip to ſerve ſeven years, the breach amgir"s ; 
was, that he did not ſerve, Ec. the defendant pleaded infancy; b 
the plaintitt replied the cuſtom of London, and adjudged a depart |} 1 
ure. So, an action at common law cannot be made good in ak ; 3 
replication by an act of parliament. But, if one pleads 4 at "67% 
and the other ſays it is repealed, he may reply, that it 15 TW a, 


by another, ſor this forties the firſt matter, " 


— 
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In debt upon a bond, conditioned to ſave a pariſh harmleſs con- paſch. 
cerning a baltard child which the obligor was forced to father, he 2 ag 2, 
pleads non dammgpicatus ; they reply, that the child was ready to - 80. 
tarve, and that therefore they put it out to nurſe, which coſt Sie. 424. 
tem 4. Defendant rejoins, that he was ready to pay the money 3 
12d fave the pariſh harmleſs; upon this they demurred, and had 3, 8. 6" 
1/gment, becauſe the rejoinder is a departure; for the defendant Richards 
ought to have taken iſſue on the child's being ready to ſtarve ; for“ Hodses. 
if the plaintiffs had once cauſe of expence about the child, and 
were thereupon actually damnified, the defendant's being ready 
o pay the money will not ſave the condition of the bond. 

When the plaintiff replies, ſurrejoins, Wc. and it thereby ap- 8 Co, 133. 
pears, that he has no cauſe of action, he ſhall never have judg- b. 
nent, though the bar or rejoinder be inſuſſicient, nor can any 
zumittance of the adverſe party make it good, for the court ought 
to judge on the whole record; as, in debt on a bond for perform- 
ance of covenants, the defendant pleads performance generally, 
where ſome of the covenants are in the negative, whereby his plea 
is infuſhcient 3 if the plaintiff reply, and ſhew a breach, which 
of his own ſhewing is no breach, judgment ſhall be given againſt 


ding. 


clas, lim; for on the whole record it appears he has no cauſe of 

it par- action, : i 

hs ind but, if the bar be inſuſſicient in ſubſtance, or amount to a con- 8 Co. 133. 

ſficient teiſ;on of the point of the action, and the plaintiff in his repli- *Y * 

n cation ſhew no matter againſt himſelt but matter explanatory, or 14. 199. 

ut the | perhaps not material, the declaration being good, the plaintiif ſhall Lev. 31. 

verdict | tare judgment for the infufficiency ot the bar, without any re- 3 Lev. 24% 
gird to the replication 3 as, if the defendant plead a grant by let- 

re vari- ters patent in bar which are not ſufficient, and the plaintifFin his 

that of teplication ſhow another clauſe in the ſaid letters patent, which 

abate- 5 not material, the defendant demur, the plaintiff ſhall have 

a8 bar judgment. | 

nuſt ſe: | l the plaintiff make a title in his replication, but do not plead Lev. 193. | 

nt's bar I ought, eſpecially in point of trial, the rejoinder admitting 

> of tie] Us, and tendering iſſue upon another matter, makes it good. 

thereon } The order of pleading is, 1. To the juritdiction of che court. Co. Lit. 303. 
ö „ Je the perſon of the plaintiif, and next of the defendant, 3. Lo 

”s ple, be count or declaration. 4. Lo the writ, 3. To the action ot 

er is tis ue writ, 6. To the action itſelf in bar thereof. 

s, ſurre- This has been ſettled as the molt natural order of pleading, be- o. lit. 303. 

ue What Gule by this order each ſubſequent plea admits the former; as, 2 

will be 2 arc the defendant pleads to the perſon of the plalutiff, he ad- « Mod. 6. 

1on la, she juriſdiction of the court; for it would be nugatory to 


lead any thing in that court that has no juriſdiction in the caſe : 
wlan he pleads to the count, he allows that the plaintiff is able 
come into that court to emplead him, and that he may there 
* properly empleaded: but in pleading to the count he does not 
"mit the writ to be good, yet if the count be vitious, the writ is 
Calcquently deſtroyed z for though the writ in itſelf may be 
Loc, yet it is ill purſued ; but, in pleading to the wiit, he ad- 
* 4 mite i 


n an in- 1 
aſſigned | 
infanc\+Y 
a depart Y 
„ in che 
a ſtatute, 
„ rere 
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: mits the count to be ſufficient in form, if the writ be good; fines 

b it is not to any purpoſe to object to the form of ſuch writ, if the 
form of the count be thereupon inſufficient: but, if the count 
be in ſubſtance variant, the defendant may ſhew it at any time 
in arreſt of judgment; beauſe the court has no authority to 
proceed in a matter of ſubſtance different from the Original 
writ, 

If a man pleads to the action of the writ he allows both the 
form of the count and of the writ z for he admits, that if the form 
of the writ and count were adapted to the plaintiff's caſe, that 
ſuch form is good and ſuilicient ſince to object to the action not 
agreeing with the plaintiff's caſe does admit, that, if it be ruled 

by the court that it docs, the plaintiff has before the court a count 
in form ſullicient. 

If the defendant pleads in bar to the action, he admits the form 
of the writ and count, for he anſwers to the right in demand, 
and puts that right in iſſue, and thereby admits, that there is a 
ſucio m im to put it in iſſue, and therefore though a man 
pleads non iet modo & forma, yet the made & ferma does not 
traverſe the form of the writ or count, but the ſubſtance of the 
promiſe; which is the true reaſon why another promiſe may be 
given in evidence different in time and place from that mentioned 
in the declaration, though not different in ſubſtance. 
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(B) The Declaration : And herein, 


1. The Nature thercof; and therein of adding ſeveral counts in 
the ſame Declaration. 
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low. $4. HE (a) declaration is an explanation of the plaintiff's writ, in 
np Reg. which he expreſſes at large his complaint, ſetting forth the 
(a) In Eng- nature and quality of his caſe more fully than in the writ; and as it 
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An audita querela and a /cire facias are in the nature of a deela- Lil. Reg. 

ration, for they let forth at large the cauſe of the plaintiff's action 6 

as a declaration doth. F 
The giſt, and every thing that is of the eſſence of the plaintiff's Do. pl. 

action, mult be ſet forth in the declaration; and herein we may 35. 

lay it down as a general rule, that that ſeems properly to be the 

the action without which the court could have no ſuf- 

ficient u to give judgment; and this is to be determined in 

every action according to its nature. 

Do the declaration be not a ſufhcient foundation to give judg- (a) But mit. 
„this may be moved in (a) arreſt of judgment after verdict, de in the 
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Ci9. 11;1Z. 722, CTI9. Jac. 654. 
The declaration may be general or ſpecial ; as, in debt upon an Do. pl. 
igt ion, the plaintiff may declare on the penalty generally, or *+ 
may ſet forth the condition at his election. 
If there are three in execution jointly at the ſuit of A. and all Keilw. 68. 
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another 100 J. the ſame day, and the defendant pleads that the » 17 * 
id feycral lums of 100 J. are for one and the ſame cauſe of money was 
lon, and likewiſe that the ſum demanded is ſatisfied ; this on Aua 
. 5 . JC OO pad, non 
be good; for though it is frequent to lay a de- 


| aſſump ic 
Caration for a debt [eve ral ways in an afſunp/it, and it is not a would have 


Cemurrer will 


food plea to lay that the ſeveral ſums are but only for the ſum been the 
=P 2 proper plea 5 
Wi mentioned, Al id ſc ) 80 ON no further; 5 yer when the de fend- for, having 
r, th at the "very: ſum dens nded is ae it is a fulfilled the 
li the plaintiff might wa ied fo, 2 taken e had never 
dereubon *. exiſted. 


on for money won at pla ay there were two counts, 6 Med. 123, 
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— This was a caſe after verdict, for on a demurier to the whole declaration, the eourt might hare 
given judgment for plaintiff on one count, and for geteadant on the other, 


Salk, 213 The plaintiff declared, that whereas the defendant 6 Mai 16g;, 

1 for 120 weeks diet then paſt, had promiſe to pay him ys. per 

Weſtv, week, and that the plaintiff pea, C. 6 Mali 1695, having found 

Troks. the defendant diet 120 weeks then paſt, the defendant promiſed 
to pay the worth, and that it was worth 7 s. per week; upon 12. 
aſſumpſit, and verdict pro querente, it was moved in arreſt of judg- 
ment, that the weeks in the quantum meruit are not ſaid to be alle 
than thoſe laid in the ſpecial promiſe, ſo that the defendant is 
twice charged with the ſame thing; ſed nan allecatur; for they 
do not appear neceſſarily to be the ſame, and without neceſſity the 
court will not intend them ſo. 


Lil. Reg The plaintiff after plea pleaded, or after the end of the ſecond 

08. term, ſhall not add a new count to his declaration (as an indebita- 
tus afſumpſit, or the like) under pretence of amending his dech- 
ration. 


2. Who may join or be joined in the ſame Declaration. 


See upon this diviſion, tit.“ Actions in general (C/ 
Vol. I. p. 51. 


3. What Matters may be joined in the ſame Declaration. 


Brown v. The old opinions upon this ſubje&t may be found in the firl 
8 volume of this work, under title“ Actions in general( C)“ |: 
1 Ten . : . 
Rep. 276, would be unneceſſary to introduce them again here, eſpecially a 
the rule is now ſettled, that any cauſes of action, which can be 
compriſed in counts, that admit of the ſame general plea, and are 


followed by the ſame judgment, may be joined in the fame | 


declaration.] | 
Carth. 113. In treſpaſs quare vi & armis the defendants entered his cloſe, 


Drake v. containing 100 acres, &c. (in which a fair time out of mind had 


Cooper, 


adjudged, been kept on Michaelmas day) & adtunc & ibidem fregerunt & 


divulſer. divers booths, &c., ibidem erect. by the plaintiff for expol- 


ing wares and merchandizes to ſale there, brought by perions | 
thither reſorting, nec non eo quod (theſe defendants) adtunc && ib1gem 

impediverunt & diſturbaverunt the plaintiff in erecting other ner 
booths, &c. for the ſale of merchandize; by reaſon whereot | 
the plaintiff loſt all the profits of piccage and ſtallage. Upon N | 
guilty pleaded, the plaintiff had a verdict, and on a motion in arreſt } 


of judgment it was objected to the declaration, that the latter "y [ 
alto- | 


thereof, viz. the diſturbance in building new booths, ſounds 


gether in caſe and not in treſpaſs, and is therefore incompatbt? 


with the firſt part of the declaration, which is treſpaſs vi be 2 | 
C 3 


and that theſe ſeveral matters require ſeveral judgments z 


5 ot 
capiatur, but the laſt a miſericerdia only, and thereſore could not 


be joined in one declaration. Sed per cur. The diſturbance, C“, 
is laid' only in conſequence of the firſt treſpaſs, Oc. an 
the ſame effect as a per guad in a declaration, which 16 
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in actions of treſpaſs vi & armis, to let in the conſequential da- 
mages, c., and one plea goes to the whole; for if the defendant 
had pleaded a Jicence from the plaintiff to enter the cloſe, that 
would have been a good juſtification of the treſpaſs. 


4. Of the Declaration's agreeing with the Writ. 


The count or declaration is an expoſition of the plaintiff's writ, 
ud muſt regularly agree therewith ;z and herein the general rule 
is, that every thing that comes within the compaſs of the writ 
may be comprehended within the declaration, but the declaration 
cannot be extended beyond the writ z for original writs, iſſuing out 
of Chancery, are the grounds and foundations of the proceedings 
of the courts into which they are returnable ; and ſuch proceed- 
ings muſt be conformable to the authority given them; whatever 
therefore may be compriſed in the writ, however multifarious, 
may be compriſed in one declaration; but whatever cannot be 
contained in one writ, cannot be comprehended in the declaration. 

The writ may be general, according to law, but the declaration 
ſpecial ; as, where a ſtatute gives an action, but does not preſcribe 
any form of the writ, the writ framed by the common law will 
ſerve, and the ſpecial matter may be ſet forth in the declaration. 

So, if lands are given to a woman guamdiu ſola fuerit, or to a 
man guamdiu ſe bene geſſerit, in waſte, the writ ſhall be general quod 
tenet pro termino vitæ, and the count ſpecial. 

[Upon general procels (a), the plaintiff may declare qui tam, or 
35 executor or adminiſtrator, & c. But this rule will not hold 
* converſo; for where the proceſs was to anſwer the plaintiff gui 
tam, &c. (5), and the declaration was in his own name only, 
omitting the ui tam part, the court held the variance to be fatal, 
and ſet aſide the proceedings. And the like was done, where the 
proceſs was to anſwer the plaintiffs (c) as aſſignees of a bankrupt, 
and the declaration was in their own right ; for the plaintiffs can- 
not declare generally, on proceſs ſued out in a ſpecial character. 
aud as ſuch variance between the original writ and declaration 
may be taken advantage of by plea in abatement, ſo, where the 
«tion is by bill, the court will interfere upon motions (d). 


= 454+ (e) Meggs v. Ford, E. 25 G. 3. Imp. Pr. K. B. 172. 
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DoR, pl. 
34. Lil. 
Reg. 411. 


Doct. pl, 
34. 


Doct. pl. 
85. 


(a) Weavers? 
Company 
v. Forreit, 
B. R. 2 Str. 
1232. 
Lloyd v. 
Williams, 
ES. . 
Rep. 722. 

3 Will. 141. 
(b) Canning 
v. Davis, 


2417. 
Canning v. 
Davis, C. B. 


(4) Turing v. Jones, 5 Term 


. 402.—— It appears, however, to have been the opinion of Yates, J. in the caſe of Canning v. 


Davis, 4 
fuous de 
the e. A 


if a man bring an original in treſpaſs againſt one, and declare 


Burr. 2417. that though the plaintiff Ryle himſelf executor, or give himſelf any other ſuper- 
leription in the proceſs, and declare otherwiſe, yet this will not hurt, for the demand is ill 


Comb. 2 60. 


vaſt him with a femul cum, he abates his own writ z but the 151 Holt, 
lelendant cannot take advantage of it without demanding oyer. If Fut now, 


the writ be againſt two, the plaintiff may declare againſt one of 
lem with a ſimul cum *. 


evidence of an attempt to ſerve with proceſs, to take off 


If lands be demiſed for term of half a year or a quarter of a 
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of waſte againſt him, and the writ ſhall ſay, quod tenet ad terminum 
annorum, but the declaration mult be ſpecial, according to the 
caſe. 


* 


Co. Lit. So, if a clerk that is donative be diſturbed in a quare impedit by 
* 4s the patron, for this diſturbance to his church donative the writ 


! ; p aces . a V N 2 1 * 
{hall lay, quod pet mittat eum p1 e/entare ad ecclefiam, &c., and the 
declaration ſhall be ſpecial, / 
Where the (a) title is of one ſort of action, there, the declaration 
8 5. e, can never change it to another; but it may make a fatal variance 
a ' «© UT» . . 
cation be. between the writ and the declaration. 
gins Qucriter in l cite tranſgreſſionis pro eo quo, &c. yet may it be a declaration in caſe, notwithſtand- 
ing the ec of the bill ve i- placito tranſereſſioni , for tit will ſerve ind ficrently tor rreſpais or caſe, 
Cro. Car. 325 Ty v. Wingheld.-—--gut for this vile Hob. 180. Alien, 84. Ciro. Car. 254 


2 Roll. R. P- 49- V « ni. 19. 


Caſes L. and 


5. Of the Sulhiciency and Certainty required in the Declaration; 
and therem, of Matters of Inducement, and that which is the 
Giſt of the Action: And herein, 


1. Where by the Declaration it muſt appear that the Plainti 
hath a Right. "6 


Hob. 199. It is a general rule in pleading, that the declaration muſt ſhew 
Palm. 524. a title in the plaintiff; and that it is regularly true, that if the ) 
(% Diverhry = r „ a 1 9 
where ſuch plaintiſf will himiclt ditcover to the* court any thing, whereby it 
marter is may appear chat he had no cauſe of action (c) when he commenced 
eiſcloled by it, his writ ſhall abate. 

the dctend- 

ant. Cro. Eliz. 111. Leon: 87. 2 Leone 20. (e) Where the refte of original was before the ay 
of payment, in the condition of the bond, upon which action was braught ; and thi:, though after verdid, 
was adjudged erior. Cro. Eliz. 32.5. Moor, 593. Buckley v. Williamſon, & wide Cro. Eliz- 505. 
o ia caſe for (candaious words, the day was alleged before the words ſpoken. Rell, Abr. 792-7 
—— * The day is not material, if laid before ſuing out writ, if in C. P. or by original in B. R. et 
before the firit day of the term, whereof the declaration is, if by bill.—--So, in aſſumpſit, where it 
appeared by the declaration, that the action was brought before the cauſe. Cro. Jac 574 5.— 1 
ejectment, by the declaration it appears, that the defendant was ejected after the leaſe made: it is ſufh- 
cient, though no certain day is alleged in which he was ejeRted, for the day is not material, being be · 
fore the action brought. Oro. Jac. 311. In cjectment, the plaintiff declared, upon a leaſe mas? 
12 Jun. habend. a ditto duciecims die Jun., wirtute jus he entered, and that poſtea ſcilicet cod. 120 Git 
Jun. the defendant ejected him; and becauſe the plantiff by his own ſhewing entered as 2 diſſe lor, 
and the defendant ejected him before he had title, after a verdict and judgment for the plaintiff in Ire 
land, upon a writ of error here it was reverſed. 3 Mod. 198. Evans v. Croker, & wide Comb. 54+ 
Like Point j|.-—— But the words ſabſequent to p might have been rejected as furp. uſage. Adam: 
v. Goole, Cro. Jac. 96. Bull. N. P. 106, ——— Where the declaration being of the term general 
Mall refer to the firſt day. ——'T hat ſoine day muſt be alleged before the action brought. 5 Mod 207+ 
And note; if the cauſe of action ariſes on tome day within the term of which the declaration 18 de- 
livered, the declaration muſt be of ſome day in the term after the cauſe of action accrued. And in 
ſuch caſe, if the {uit is by bill, there muſt be a ſpecial memorandum of the day ſubſequent to the 
cauſe of action. However, where the cauſe of action was ſtated to have accrued on the firſt day 9 
term, the court, on demurrer, heid, that the declaration might be entitled of the term general; lot 
the delivety of the declaration is the act of the party, and in ancient times it could not have been wo 
livered before the fitting of the court; fo that the cauſe of action might well have accrued before 9 
actual delivery of the declaration. Pugh v. Robinſon, 1 Term Rep. 116. The declaration fv 
ſhould, regularly, be entitled of the day on which the writ is returnable z for the bill, of . 
a copy, cannot be filed till bail is put in, which cannot be tl the return of the wilt. 838 
Allen, Ca. temp, Hardw. 141. But gu. as to the time of putting in bail, and ſee Tidd 5 Pr 1 5 
Where there are ſeveral defendants, who put in bail of different terms, the declaration ſhould Se 
titled of the term, when the laſt bail was put in. Stork v. Herbert, 1 Wilſ. 242. But in 3 later _ 
it hath been holden, that a declaration though filed and delivered, cannot be entitled, of 3 . 
term to that in which the writ is returnable. Smith v. Muller, 3 Term Rep. 623. — Where a de 
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e hundred, ſetting forth the cuſtom by which he 1s chargeable. 
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wm the defendant was indebted to 3 ſuch a ſum, the eee e 


in conſideration thereof /uper /e aſſumpſit to pay, &c., without 
hewing the cauſe of the debt. 
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to pay at A day to Come, and where not; 
a forhcarance in the mean ti me. and 
oed by v diet. Cro. Cor. 6. 

bla tit 


257, 23. 642. 


c). Cro. 206: 


Hetl. 106. Roll. Rep. 


301. Bulft. 


the promi ſe is for a promile to- pay at a day to 
ide Roll. Rep. 396. 


Sid. 182 


Brownl. 14. Poph 31. Jenk. 203. 


we dee ſecundum agreamentum inter ess Labit,; the judgucut was aid after verdict, 
Aterment wight be by deed. 2 Lev. 162. 


But, if, in an gſſumpſit, the plaintiff declares, that whereas the 
lelendant was indebted to him in 3o /,, the defendant, in conſider- 
bon that the plaintiff had given day to the defendant until, Sc., 

| allume and promiſe to pay, &c.; this is a good declaration, with- 
Out t ſhewing for what the defendant was indebted, for the debt i 18 
not in queſtion; and though it be true, there muſt be a debt to 


n 8 3 a good conſideration, yet that is allowed in the promiſe 
cl wal. 


] — 
Pts 1167. 


4 


3 Bulſt. 206, 
80, if, in an a//umpſit, the plaintiff declares, that whereas the 
befendant had received 241. of ſeveral perſons, to the uſe of the 


paintiff, in conſideration thereof the defendant did aſſume 
1 miſe to hb * 9. 


and 
This is a good declaration, without ſhewing 
what perſons in particular he received the money, becauſe the 
conſie deration i is executed, and not traverſable. 
If in an % 1/ump/it the plaintiff declares, that the defendant, in 
wnhderation of, &c., inter alia did afſume to pay, Sc. This has 
been held no good declaration; becauſe he ought to ſet forth the 
whole promiſe, which is entire. 
ut in an o/umpſit the plaintiff declares, gued cum there were 
veral reck onings and accounts between the plaintiff and defend- 
a, and at ſuch a day, &c., infimul computaverunt for all debts, 
ke nas and demands z and the defendant upon the ſaid ac- 
"ut was found to be in arrear the ſum of 20/., in conſideration 
wh. eot the deſendant promiſed to pay, Sc., this is a good decla- 
2 without ſhewing it was pro mercimoniis, or ” otherwile: 
Merefore } he ſhould have an account ; for an account may be for 
Wers cauſes, and ſeveral matters and things may be included and 
priſed ther: in, which in pede compuli are reduced to a ſum 


certain 


0 701 
* 


Wn; 


Hence it hath been adjudged on the ſtatute of hue and cry, that 2 
jt is not ſullicient for the plaintiff to declare that the goods were 
uſtody, but he muſt allege that they belonged to him ; but 

hat og th e caſe of a carrier, he may maintain an action againſt 


So, in an action upon the caſe, the plaintiff cannot declare, quod 


. 333 


It may be ſet right too at the inſtance of the defendant, if neceſſaty for his 


ith v. Raydon, 


Wilkes v. Earl of Haliiax, 


379. 


10 Co. 77. 
A. Bur for 
this Tide 
Hob. 5. 
pg, 186. 
Cro. 
67. 


Jac. 


3 ; Bull. 


But 171, per Croke and Chamberlain, there is a diverfity where 


come implies 


And that ſuch a declaration is not made 


Where the 


declared, that the 3 Was indebted to the teſtator of the plaintiff in 291. quas illi fol. 


tor that the 


Hob. 18. 
Vozolatton 
v. Webb, 
adjudged 
after ver- 
dit; & 
ide like 
point Cro. 
Jac. 397. 
548. 3930 


Moor, 8 8 53. 


207. Roll. Rep. 379, 380. Godb. 13. Hob. 216. Roll. Abr. 19. 


Moor, 84. 
pl. 1168. 


Allen, 5 
S vide 


Cro. Car. 
1:6, Hetl, 
106. 883. 
S. C. and 
Poph. 177. 
Latch, 141. 
Palm. 422. 
Yelv. 70. 
Roll. Rep. 
306, S. P. 
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certain; and thereupon being indebted to the plaintiff, it is ſuſſ. 10 
cient to ground an action. | 
2 Lev. 153- In aſumpſit the plaintiff declared, that the defendant wag in- 5 
Fawk v- debted 20 J. pro præmio upon a policy of inſurance upon ſuch a ſhip, up 


Place and the defendant demurred ſpecially, becauſe he did not ſhew the 


conſideration certainly what the premium was, or how it became the 

due: ſed non allocatur ; for this is as good as an indebitatus pro nui 

guodam ſalario, which has been adjudged good. g00 

Carth. 276, In aſſumpſit the plaintiff declared pro cpere & labore generally, hal 
aguoge'» Without ſetting forth what ſort or manner of work or labour i: 10 
8. P. F. was; and though it was objected, that it ſhould be ſet forth pat bas 
425. S. P. ticularly, ſo that it may appear to the court to be lawful work; I. 
1 yet the court held it well enough; and that the only reaſon why the 
3. 8. Pp. the plaintiff is obliged to ſhew wherein the defendant is indebted dap, 
fo) For da- 1s, that it may appear to the court that it is not a debt on fa) record dete 
verein an Or ſpecialty, but only upon ſimple contract; and any general in at 
eflumpfi will words by which that may be made to appear are ſufficient. he d 
— 3 to an action of debt grounded on a record or ſpecialty. Cro, Car. 6. Leon. 155, Cid. therc 
242. only 
Show. 17. If the bailiff of a liberty declares, that the franchiſe and liberty to th 
* of returning and executing all writs, bills, and receipts out of the | ſpeci. 
king's courts belongs to him; and that the defendant, without his [A 

licence, and againſt his conſent, executed a fieri facias within the plain 

ſaid liberty ; this is a good declaration, without ſetting forth any rood 

title, or that he enjoyed the ſaid liberty by grant or preſcription, Meng 
Adjudged upon demurrer to ſuch a declaration; for the court held, be d. 

that if the defendant had taken iſſue, it would have been incum- and (; 

bent on the plaintiff to prove n title. auth 

2 Jon. 157. So, in an action ſor ſtopping an uſual and convenient way to keclar 
— his, the plaintiff's, lands, the declaration was held good without and d 
Carth, 85, fhewing a title. | ſeripti 
S. C. cited. | I, Be 
Carth. $4. So, in an action on the caſe for diverting a watercourſe, the | Fon 
e plaintiff declared, that the defendant malitiose, &c. infregit a cet. . Tit 
* 1 tain mill dam, & perind> did divert the watercourſe ab antigu & per 
S. C. falito curſu erga the corn mill of the plaintiff, by reaſon whereof he BW |: 1. 
_ loſt the profits of his ſaid mill; but did not ſet forth that that biftra;r 
4 5 5” water uſed to turn his mill, or that he had any other profit thereof, corner 
Heble - or that the watercourſe was antiguus aque curſus, &c. Yet the a m 
mater declaration was held good; the court being of opinion, that the WW pt 
(4) Where . (6) poſſeſſion alone was ſufficient to maintain an action againit 2 wert 
in feral wrong-doer, and that this was of the ſame nature with an action ned 
eee of treſpaſs. But Holt, C. J. ſaid, that if the cauſe had been tried WW ti his 
property is before him, the plaintiff ſhould have proved his mull to be n $o, j 
—— ” ancient mill, otherwiſe he ſhould have been nonſuit. S DUES 
action, wide Palm. 200, 4 Co. Lutterell's caſe, and title Treſpaſs. * 
1 oy 
Lev. 179. In aſſumpſit it was, in conſideration he permitted the defence Ke 
Act J. to take the profits of ſuch lands for ſeven years laſt paſt, at 0 h 5. 
5. C. & inſtance and requeſt, the defendant promiſed to pay him as MP = lt be 


Cro. Elia. 
859. 8. P. 
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2; they were worth; and it was moved in arreſt, Oc. that the 
plaintiff had not ſet forth a title here as he ſhould have done ; but 


in- er cur. it is well enough; and to maintain ſuch an action as this 
lip, upon evidence, an actual promiſe muſt be proved. 
the An action upon the caſe was brought for ſtopping a way which 
ame the defendant had from ſuch a place over Black Acre, where the 
pr nuiſance is, unto ſuch a field by name; and it was ruled to be 
good, without ſhewing what intereſt he had in that field, for it 
ally, hall be intended to be a common field ; but otherwiſe, had it been 
ur it ugue ad talem clauſum, there, he ought to ſhew what intereſt he 
par- has in the cloſe. 
ork In an action upon the caſe, ſuppoſing that he was ſeiſed in fee of 
why the manor of H., and of a fair to be held there every Aſcenſion- 
bted day, and that the defendant diſturbed him to take toll, Sc. the 
cord | defendant pleaded not guilty, and found againſt him: it was moved 
neral in arreſt of judgment, that the declaration was not good, becauſe 
he does not ſhew a title to the fair by grant or preſcription, and 
cn. therefore no cauſe of action; but per cur. not neceſſary, becauſe 
only a conveyance to the action, and is not any claim thereof as 
; to the right, as in a go warrants, and the declaration, without 
of the ſpecial title therein compriſed, 1s good. 3 Lev. 
ut his [An action on the caſe was brought, ſetting forth, that the 


pantiff was poſſeſied of a tenement, and a cloſe of paſture, and a 


h any | woch of land, &c. in S. M., and that he had right of common in 
iption. Mendip foreſt for his cattle, &c., as thereunto belonging; that 
t held, tne defendant digged and made coney-boroughs in the ſaid foreſt, 
ncum- and ſet nets and gins there, by which his ſheep were damniſied; 
ad he was deprived of common, &c. It was objected, that the 
way to leclaration was not good, for that it reſted merely upon poſſeſſion, 
rithout WW and did not ſhew any title to the common, either by grant or pre- 
tion. But the declaration was adjudged to be proper, 
Wy | cauſe it is an action grounded upon the poſſeſſion againſt a 
ſe, the vrong-doer; to which a title would be only an inducement. 
t a cer. : Inle to the common need not be alleged, becauſe it did not 
tig "pear whether the defendant was owner of the ſoil, or a ſtranger. 
reof be [tis true, if it had been upon ſpecial pleading, as, in treſpaſs for 
nat that | liſtraining his cattle, and the defendant had pleaded, that he was 
thereof, ier of the ſoil, and fo juſtified the taking, the plaintiff in ſuch 
Yet the {muſt have replied (a), and ſhewn a title by grant, or pre- 
that the &mption, or ſome conveyance. And laſtly, This matter is not 
gainſt 3 WW wrerſable; for upon the general iſſue a right of common muſt be 
n 1 d and given in evidente, otherwiſe the plaintiff cannot main- 
en tried = his action, but what right 1s not material. 
to be a! 50 in an action for diſturbing the plaintiff in the enjoyment of 
Jeu in a church, poſſeſſion and laying it to be appurtenant to a 
deſuage (6) are ſufficient againſt a mere ſtranger, without laying 
being the plaintiff repaired the pew, or ſhewing any title 
* sderation whatever. As againſt the ordinary indeed, who 
ſt, at u ath primd facie the diſpoſal of all the ſeats in the church, a title 
as _— _: lewn in the declaration, and proved. 


325 


Noy, $6, 


Cro. J. 
43. 123. 
Dent v. 
Oliver, 
adjudged. 
[ Benning- 
ton v. 
Taylor, 

2 Lutw. 
1517. 
Chafin v. 
Betſworth, 
190. S. P.] 


Strode v. 
Byrt, 

4 Mod. 418. 
Com. Rep. 
Skin. 
621. . 
Dorney v. 
Caſhford, 

1 Ld.Raym. 
266. S. P. 
Bean v. 
Bloom, 

3 Will, 456. 


— 
7 


(2) So, 
Vernon v. 
Goodrich, 
1 Str. 6. 


Kenrick 

v. Taylor, 
1Will. 326, 
(5) In all 
cales, it 
ſeems ne- 
ceſſary to 
claim the 
pe in the 
declaration 


as appurtenant to a meſſuage. Stocks v. Dooth, 1 Term Rep. 422. 
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Waring v. 
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1 Burr. 440. 
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Sands v. 
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Cro. Care 
$75» 


Winford v. 
Wollaſton, 
2 Lev. 266. 
Warren v. 
Sainthill, 
2 Ventr. 
= 37. 
Biockiey 
y. Slater, 
1 Lutw. 
119. 8. P. 


2 Ld. Raym. 
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264. 
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GColdwin, 

1 Salk. 360. 
2 Ld. Raym. 
Rider v. 
Smith, 

3 Term 
Rep. 766. 
Yelve 48. 


Polyblank 
v. Hawkins, 


Dougl, 329. 
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If a plaintiff have a preſcriptive right of burial in a church, he 


need not againſt a wrong-doer ſet forth the whole of it: it hath wt 
indeed been doubted, whether he may not in ſuch caſe rely mercly on 
upon his poſſeſſion | tha 
But, where a perſon claims a ſ-rvitude upon another's property, I 
it is ſaid in ſcveral cafes that he niult, againſt the owrer of ſuch vp 
property, ſet forth and prove the whole of his title. However, con! 
later caſes feem to have gone otherwiſe. ſ 
The plaintiff declared, that he was ſeiſed in fee of a mill, and und; 
had a watercourſe running in the defendant's land to the faid plair 
mill, and that the defendant kad ſtopped it. This was holden appo 
well upon demurrer, without ſhewing any title to the watercourſe, the « 
The plaintiff declared, that he was for four years laſt pat defer 
ſeiſed in fee of a parcel of land adjoining td the defendant's meadoy, at, 
et fic inde ſeifitus per totum tempus pradiftum habere, frui et uti debut 
guaudam wviam per quandam januam of the defendant in the mez- 2. V 
dow of the defendant w/que a cloſe of the plaintiff, and that the 
detendant fiopped the gate cum ſerd & catend ; and upon motion in 
arreſt of judgment, the declaration was holden to be good, though [ti 
no title was thewn to the way, though the defendant was terre- tereſt 
tenant, and though the charge was againſt common right, and ct to 
ſuch a charge as could not commence but by grant. be iti 
In the caſe of the King v. Bucknall, Lord Holt ſaid, & Where a lex i 
& man is obliged to make fences againſt another, it is enough to mterel 
« tay omnes occupatores ought to repair, &c., becauſe that lays a conditi 
& charge upon the right of another, which, it may be, he cannot paſſes | 
cc matter 


particularly know.“ N 
In an action for not repairing a fence, the allegation was, that pertorn 


© a4 1 
the tenants and occupiers of ſuch a parcel of land adjoining the (tend: 
plaintiff's, had time out of mind maintained it, &c. It was moved Mthout 


in arreſt of judgment, that the preſcription is laid in occupiers, WW * wh 


and yet their eſtates are not ſhewn ; and that hath been judged Ay 
naught in 1 Cre. 15 5. and 2 Ci. 665, But the court ſaid, “ It is 4 (hall 
ce true there have been opinions both ways, but it is good thus le th 
e laid, for the plaintiff is a ſtranger, and preſumed ignorant of dated, 


« the eſtate; but otherwiſe it is, if the defendant had preſcribed.” Wt he 


murrer, the declaration was holden to be ill, for, from = 
WIC» 
[ 


So, in an action on the caſe for not repairing a wall, “ ddt i pron 
© reparare” hath been adjudged ſufficient. - E b 
1089. 6 Mod. 31 r. F 3 
So, in an action ſor not repairing a private road leading throug! . F 
the defendant's cloſe, that the defendant as occupier 18 bound t0 55 
repair. ] 1 mn can 
In debt upon a leaſe, the defendant may declare quod dim. rt 
and need not allege a ſeiſin in himſelf when he made the leaſe. mi; 
In covenant on a leaſe, the plaintiff in ſtating his title ſet ſorch, ke is ec 
that one S., who was ſeiſed in fee, made the leaſe in queſtion, _ 9 
that on his death the reverſion deſcended to the wife of the plaintily . : 
as the heir-at-law of S., whereupon he (the plaintiff) deny _ | | 
of the rever/ron, as of freehald, in right of his ſaid aufe. gh oL, V 


ſhewing, there was a ſeifiu in fee in both in right of the 


7 


u, be 
hath 


erely 


dere, 
ſuch 


ever, 


, and 
> ſaid 
olden 
zurle, 
{ -palt 
adow, 
debuit 
> Met» 
at the 
tion in 
hough 
terre- 
t, aud 


here 2 
ugh to 
lays a 
cannot 


s, that 
ng the 
moved 
upiers, 
judged 


« It is 


of thus 


rant of 
ried.” 
« gehurt 


through 
ound to 


1 dimiſil | 


leaſe. 


et forily 
ion, and 
laintifeg 
de ſeiſedl 
On de- 
his own 


1 b 


wife. 
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In general, however, in covenant, the plaintiff need not ſet out Aleberry 
my title, but begin generally guad cum dimiſſet: and therefore . Walby, 
where a plaintiff had merely ſer out his title imperſectly, as, by 3 
omitting the perſon under whom he claimed, it was holden 
that this was ſurpluſage, and could be rejected.] i | 

In debt againſt leſſee for years for the arrearages of rent reſerved 4 Leon. 18 
vpon the leaſe, he needs not declare that the leſſee entered, for the * 
contract is the ground of the action. : 

In an action againſt a perſon who farms the poſt-horſe duties, Short v. 
under the ſtatute of 27 G.3. c. 26. for neglect of duty, the Pruen, 
plaintiff muſt aver ſpecifically, that the defendant is the perſon Reg. f 
appointed under and by virtue of the act of parliament upon whom * 
tac duty is thrown. It is not a ſufficient title to ſtate that the 


d:fendant is a colleCtor of the rates and duties recited in a certain 
at, Sc.) 


„ Where the Plaintiff muſt ſhew that he hath performed what 
was requiſite on his Part. 


It is laid down as a general rule, that in all caſes where an in- 7 Co. 10. 
tereſt or eſtate commences upon condition, be the condition or Lil- Reg. 
xt to be performed by the plaintiff, defendant, or any other, and 
i It in the affirmative or negative, there, the plaintiff ought to 
wew it in his declaration, and aver the performance of it; for the 
ntereſt or eſtate commences in him upon the performance of the 
condition, and not before. But, when the intereſt or the eſtate 
ples preſently, and veſts in the grantee, and is to be defeated by 
matter ex p2/? facto, or condition ſubſequent to the condition to be 
&rormed in the affirmative or negative, or to be performed by the 
&fendant or any other; there, the plaintiff may count generally, 

Fithout ſhewing any performance; and this ſhall be pleaded by 

am who is to take adyantage of it. 

As, if an annuity of 10 J. per ann. be granted to a man when Co. 10. 

i ſtall be promoted to a benefice, in his demand of it he muſt Bod. pl. 
aw that he is promoted ; but, if it be granted until he be pro- | 
acted, there he ſhall have a writ of annuity z and he need not ſay 

1 he is not yet promoted, becauſe the annuity precedes, and 

p promotion is ſubſequent. 

ak * ſame deed, cach party is to do ſomething advan- Sand. 319, 
Vous to the other, and on ſuch deed there is not a mutual re- 320. 

my, the plaintiff in his declaration muſt aver, that he hath per- 

amed what was to have been done by him. | 
PP ou ras 
a offer t 7 wre wt trek. e Frag Dou |. 638. 
| 9 perform, on his part: for where the performance of the wl 


Maint] 0 F Note. 
Pantiff is prevented by the neglect or default of the defendant, „. mall ring 


i 
dis equal to a performance. Doug. 634. 


Ni, Biackweil 
by. 628, 645.25 Ooodiſſan v. Nunn, 4 Term Nep. 761. Hotham v. Eaſt India Company, 1 l erm 


Vol. V. | 2 | FH/ 
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BRITANNICVM | 
8 1 1 : 


And 


Boone v. And where mutual covenants go to the whole of the conſideration 
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Eyre, _ on both ſides, they are in that caſe mutual conditions, and a per. 
note. . formance muſt be averred. But it is otherwiſe where they go only 


of St. Al- to a part, and where recompence may be had in damages.] 
ban's v. 


Shore, Id. 270. Campbell v. Jones, 6 Term Rep. 572. 


2 Mod. 30g. And where there are reciprocal covenants, on which each party na 
gg may bring his action, it is held, that in aſſigning a breach the m1 
645, plaintiſf necd not ſhew a performance on his part; and on this be 
4 Ley. 41. reaſon, that each hath a remedy, it is held, that reciprocal cove- the 
| _ 97 nants cannot be pleaded one in bar of another, 297 
7 ld title Covenant. 7 plat 
Sand. 319. Thus, a writing was drawn in theſe words: I is agreed that A, and 


Portage ſhall pay to B. 7 01. for his land and houſe, & e., the money to be paid 
eb before Midſummer; in witneſs, & c. It was ſealed by both parties; 
Sid. 423- the money not being paid at the day, B. without making or ter- 
Kaum. 153. qering any conveyance of his land, brings an action of debt upon 
8 C the bill; and reſolved, that it was well brought; and in this caſe 


[Trench it was ſaid, that 4. might have an action of covenant againſt J. 80 
rg wor for not conveying the land, * 
bas. 3.31 --. , ; aries 
Hob. $8, J. S. brought an oſſump/it againſt J. D., declaring, that in cor- pay, 
Nichols v. ſideration J. S. promiſed to deliver the defendant to his own uſe: ſuch 
anew" cow, the defendant promiſed to deliver him 50 5. Adjudged, that partic 
106. S. P. the plaintiff need not aver the delivery of the cow, becauſe it was contr 
That where (a) promiſe for promiſe. too p. 
th-re are BEE ot ; F [ 
mutual promiſes, the plaintiff need not aver a performance on his part. Yelv. 134. Mod. 62. Roll n 
Rep. 336. Vent. 41. Hard. 102. Mach, 75, Cro. Eliz, 703. Lev. 20, 293+ Cro. Eliz. 157 of a d 
Leon. 1%6, (z) That boch promiſes ovght to be made at the lame time, otherwiſe they will be 224 wrum 
gacla. Hob. $8, Cro. Elis. 137. Lean. 186. won 
Martinda'e If the plaintiff declares, that in conſideration he had agreed to hy 
8 deliver cloth to the defendant, the defendant agreed to pay him ſo 1 s 
its: much in caſe A.'s horſe beat B. s, which he avers he did, he need '1 ge 
not aver the delivery of the cloth. Sechs, if it were in conſider- "iy d 
ation that plaintiff would deliver cloth, defendant would pay; for Py " 
in that caſe the delivery muſt be averred. : "5 
Luxton v. In a/ſimpſit on an agreement to forfeit a depoſit of five guinea WW 
1 and alto to pay another ſum of 10/. if the defendint did — os 
Accept poſleſſion of certain premiſes from the plaintiff, and _ Miſe in 
pay for certain fixtures therein, at a fair appraiſement by yo * 
appraiſers; it was adjudged on a ſpecial demurrer, that the = 2 
ration was ill, becauſe the plaintiff had not ſhewn his right to Y 4 
premiſes, ſo that he could have delivered poſſeſſion according M 0 
the agreement. As each was to name an appraiſer, he ought all 
to have ſhewn that he had done ſo.] In an 
+ $474. 107, In debt on an obligation for payment of money, ſo ſoon 28 oo err 
ral bills of coſts are ſettled, it ought to appear by the 1 pay 
that the bills were ſettled, or that there was ſome default in ® * urge 
al in c 


defendant by wliich means they could not. F wy 
| L 7 3. Wii the cove 
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3. Where general Allegations in the Declaration are ſufficient 
and therein, of Miſrecitals and Omiſſions. 


on! Pong 
F Although the plaintiff muſt ſet forth in his declaration every 3 Lev. 319. 
material thing, without which he could not be entitled to his ac- 3 
ton; yet, herein the law requires no greater certainty, than the . ; 
party nature of the thing is capable of; and therefore, if a contract be 
h the made in general terms, the declaration upon fuch contract may 
this be in the ſame terms: as, if the plaintiff declare, that whereas 
cove- the defendant was poſſeſſed of the ſixth part of a ſhip, and it was 
reed, the defendant ſhould by writing ſell his intereſt to the 
plaintiff for 600 /., and that the plaintiff ſhould pay 20 /. in hand, 
Lt A. and the refidue ſuper executionem of the ſaid writing; and that in 
be paid conſideration the plaintiff had paid the 20 /., and aſſumed to per- 
arties; form the agreement on his part, the defendant did aſſume to per- 
Ir ter- orm it on his part; pred. tamen the defendant had not performed 
t upon the agreement on his part: this being on a mutual promiſe, the 
is caſe breach is well aſſigned in the words of the promiſe. 
inſt B. So, if in an aſſumpſit the plaintiff declares, that in conſideration 3 Bulſt. 31. 
the plaintiff would find and provide for a ſick man all ſuch neceſ- 2 * 
aries as he ſhould want, the defendant aſſumed and promiſed to Roll. Rey. 
in con- pay, So., and avers, that he found him neceſſaries amounting to 173. S. C. 
__— ſuch a ſum, Sc. This is a good declaration, without ſhewing in 
ed, that particular what thoſe neceſſaries were, being in the words of the 
> it Was contract ; and the adding the particulars would make the record 
co prolix. 
17. 10 In gſſumpſit for labour and medicines in curing the defendant Carth. 170, 
Els. 1 "a diſtemper, Sc. who pleaded infra etatem viginti & unius an- r. Huge 
vil be w wum; the plaintiff replied, it was for neceſſaries generally; and Wiſeman, 
won demurrer to this replication it was objeCted, that the plain- 3 Lev. 270. 
_y "ll had not aſſigned in certain how, or in what manner, the medi- 155 . 
y him f mes were neceſſary; but it was adjudged that the replication in 70, & «de 
2 dus general form was good. = . Cro. Jac. 486. cont. 
onkider- debt upon an obligation, conditioned to ſatisfy for all goods Lev, 94. 
_ for bat an apprentice ſhall waſte, in his replication the -plaintiff ON Ve 
P ined for breach, that he had waſted diver/a bona ad valentiam (a] In an 
—_— loo, And adjudged upon demurrer that it was good, without aftion of 
ST ba what the goods were, for the penalty of the obligation is Penn 
' and al = recovered upon any breach; but per cur., it would be other- reaches 
t by two "1c m (a) covenant where there is to be a recompence for the 2 
the deck es. 9 
ght to the * 3 an obligation conditioned to perform covenants. Cro. Car 176. & wide title Covenant, 
ding tf 5 e ſtatute 8 & 9 W. 3. c. 10. *whereby it is enacted, that in actions on bonds for non- perferm- 
euch l * ot covenants, plaintiffs may afſign as many breaches as they think fit. 
ou | 
In an action of covenant, the agreement was to pay rents at Lev. 78. 
on as fe ere! days during the term; plaintiff aſſigns breach, that he did _ 377. 
declara I pay the ſeveral rents at the ſeveral days during the term : this ng 
zult in © * urged to be double, uncertain, and naught; but the court held, Smith. 
n wcorenant the plaintiff may aſſign the. breach as general as 
J covenant, though it includes 20 matters; and that here it 


2 2 might 
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might be intended that no one rent was paid upon any one day 


during the term. 
Salk. 139. In covenant by a maſter againſt his ſervant, on a covenant not 
pl. 5+ to buy or fell without the maſter's leave within two years; the 
breach aſſigned was, that he had diverſes diebus & vicibus, between 
rowv. Che- ſuch a day and ſuch a day, ſold to H. and to ſeveral other perſons 
— unknown, goods to the value of 100 J. After verdict for the 
plaintiff, it was moved in arreſt of judgment, that the breach waz 
uncertain as to time and perſons ; but the court held it certain 
enough, and that in covenant it is ſuſſicient to aſſign a general 


breach. 1 
Cro. Jac. If a breach of covenant is ſufficiently alleged, the plaintiff need 
293, not conclude & fic non tenuit conventionem iu hac, &C., tor that is 
but repetition. 
9 Co. 60. If A. leaſcs to E. for years, and covenants that he hath full 
berween e aw ity to leaſe, c., and in an action upon 
. and law ful authority to leale, Qc., anc po 


v. Salmon, this covenant B. ſays, he had () not full power and lawful autho- 
Cro. Jie. rity to leaſe, O., the breach is well aſligned, for he hath well 
pu ag purſued the words of the covenant negative ; and what eſtate he 
and that the had lies more in the notice of the leſſor than of the leliee; and 
eeferdant therefore he ought to ſhew what eſtate he had at the time 0i 
muſt kev making the leaſe, that it ma appear that he had full power, 
that he was = , 7 f 5 
ſeifed in fe*, and then the plaintiff mult ſhew a ſpecial ti len {ome bady elſe; but the covenant berg 
general, the general affignment of a breach primd facic iz good, (4) i hot he Was net lawfully ſeiſed io 
tce of an indefealille eltaze, Cro. Jac. 369, Raym. 14, 15. 


Jon. 218, If 4. covenants to permit B., his heirs and a{ſigns, to take and 
—_— enjoy the rents, iſſues and profits of certain lands, and in a 
Go Gr, action upon this covenant the plaintiff aſſigus for breach, that 4. 
176. S. C. took the profits, & (5) nen permiſit B. to enjoy, &c. This breach i 
N well aſſigned; for the taking the profits by A., is a- ſpecial dil 
132, 133. turbance. 5 


(5) But nen permiſit only is too general. 8 Co. 89. b. 91. b © vide And. 137. 2 Vent. 278. 


Sherwood [Where the defendant covenanted, that he would not take wood 
wp ge without the allent or aſlignment of the leſſor or his aſſigns, it a3 
oe holden not to be ſufficient to allege in the declaration that the 
defendant took wood without the afſignment of the leflor or l 

aſſigns; for it might be with heir aſent, and fo no breach. F 
Aleberry v. But, where the covenant was, * to pay or cauſe to be paw, 
OW that the defendant had not paid, was holden to be a _— 
ed alignment of the breach, without adding “or cauſed to be paid, 
for if the defendant had cauſed to be paid, he had paid. 


5 ; e 
Foſter v. In aſſigning a breach of covenant for quiet 2 a 
Vierſor, plaintiff alleged, that at the time of the demiſe to him, A. B. 1 
4 Term ſuch lawful night 


Rep. 617. lawful right and title to the premiſes, and having 


and title entered, &c., and evicted him, &c., and adjudged iy 


cient, though he did nat ſhew what title 4. B. had, or, dat 
evicted the plaintiff by legal proceſs.J ; 
Mod. 23 3- If A. grants a rent to B. and his heirs for the life of C. to the 


b . . { um 
— — Y uſe of C., and covenants with B. to pay the rent ad pa 45 1 
y age . X < : f 
judged upon Of C., and in an action upon this covenant B. aihgns ä 


6 
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day in not paying the rent to him, ad opus & uſum of C. this breach a ſpecial de- 
is well athgned in the words of the covenant, though a negative fe. 

not regnant. | - 8 

the judged, and ſaid, that if it was paid to C., which is a performance in ſubſtance, the defendant ought te 

veen have pleaded it; otherwiſe it ſhall not be intended. 

ons In trover for a bond the plaintiff need not ſhew the date; for the Cro. Car. 

* bond being loſt or converted, he may not know the date; and if 262. 

8 he ſhould miſtake it, it would be a failure of his ſuit. 3 

Tran adjudged, after a verdict for the plaintiff, and affirmed upon a writ of error. Cro. ſac. 638, S. P. ade 

neral judged upon demurrer- Hard. 111. Like'polat in trover for lecters pateut. Brown, Ent. 4 56. a like 
precedent. Jide Ent. 265. a like precedent, 

my lf in an action upon the caſe againſt a lighterman, the plaintiff Palm. 523, 
declares the detendant fo negligently governed his lighter, that it 2 

\ fal took water, and ſpoiled the goods of the plaintiff ad damnum, &c., : 

ps the declaration is good, without a more ſpecial allegation how 

4: 8 they were ſpoiled, | : ; 

een dor it hath been held, that a declaration againſt a lighterman is Palm, 524. 

11 good, though not alleged in the declaration that he is a common OG 

** lizhterman 3 as alſo againſt a carrier, without alleging that he is a 14 d be 

* common carrier. : doe beſt way to recite it, 

4 A ſtatute which does not give the action, but is only in affirm- Cr. Car, 

. ance of the common law, need not be recited; as on the ſtatute 219. 


(alte a of J[artbridge (52 H. 3.) the plaintiff may declare, that his father 
was ſeiſed in fee of certain lands, and died ſeiſed; and that the 
lands deſcended to him; and the defendant had occupied them as 


ke and guardian in ſocage, without any recital of the ſtatute. 

in an AF a plaintiff in his declaration undertake to recite a ſtatute, Rann v. 
that 4. vhich ſtatute is the ground of his action, and he miſrecite it, the Creen, 
each 13 variance is fatal. 8 
ial di- 


lu an action of covenant it is not only unneceſſary, but likewiſe Dougl. 657. 
proper to ſet forth the whole of the deed. So much only as is Cow. 655: 


. ccflary to entitle the plaintiff to his action ought to be ſhlewn; 7 
E wood wor need that part be recited literally, but may be ſet forth accord- 
it was ag to its fubſtance and effect; though it is uſual aud adviſable 
bat the 0 deviate as little as may be from the expreſſions in the inſtru- 
or l Ment, ] 74 
in an action of debt for an eſcape of one in execution, it is not Sand. 48, 
, paid, cient to ſhew only that a capias ad ſatigfaciendum iſſued, by 39; Jones. 
uc of which he was taken, c., but the plaintiff muſt ſhew how L. 


te recovered judgment, and thereupon a capias ad ſatisfaciendum 2 Keb. 93. 
ned, Sc., for as to the judgment the defendant may plead nul * 
i recerd ; and though, it there was no judgment, the ſheriff was That the 
bund to execute the writ, and perhaps might be fined for the cauſe for 
tape, yet, if there was no judgment, there was no debt or wh ch u- 


ty to the plaintiff, aye 


| | be ſhe un 
W proved, 2 Lev. 8 f. But for what is neceſſary to be ſhewn in the declaration, wide Carth. 149. 


* 110, 111. 2 Show. 17. pl. 10. Salk. 272. pl. 3. 5 Mod. 414- 

'T x : 

* 1 an action for the eſcape of B., againſt the warden of the 3 Lev. 303. 
let, 


the pluintiff declares, that B. was committed in execution to 2 5 
ox, S 


I Lut, 111 


k . * 
3 mull conclude prout patet per recordum ; for that is triable 
* * y 


3 by 
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and 6 Mod. by the record, though ſaid to be helped by the defendant's plete. 
| Lp ing, that he ſuffered him to eſcape with the leave of the plaintif, 
matter of record is the foundation or ground of the ſuit of the plaintiff, or of the ſubſtance of the ple, 
there, it ought to be certainly and truly alleged; aluzr, where it is but conveyance ; as in eſcape, the 
not concluding prout patet per recordum, not being the giſt of the action, is aided. 


Noy, 72. In an action for an efcape on meſne proceſs, the plaintiff muſt 
<4 ut not only ſhew, that ad largum ire permiſit, but alſo that non am- 
ps . . . . — . 

peruit ad diem, becauſe the party being bailable, the ſheriff might 
lawfully ſuffer him to go at large; though in ſuch action upon an 
eſcape after execution, it is ſufficient to ſhew that ad largum ir: 
permi/it. | . 

Moor, 834+ In action for the eſcape of one committed by commithoners of 


Ne Nes bankrupt, for refuſing to anſwer interrogatories, the plaintiff fe 
47. ** forth, that upon the petition of him and other creditors, the Lorl 
Chancellour by commiſſion dedit poteſtatem plenam to the comml- 
ſ.oners vigore ſlatuti to examine, &c., and that the commiſſionets 
offered him interrogatories, &c. And though it was objected that 
the office of the chancellour is miniſterial only, and that it is the 
ſtatutes which give the power, and it was not ſhewn what the 
interrogatories were; yet the declaration was adjudged good for 
it is per commiſſionem dedit, &c. vigore flatuti ; and it ſhall be in. 
tended that the interrogatories are lawful till the contrary 
appears. | 
Mod. Cafes, In debt upon an aſſignment of a bail-bond, taken by the ſherit 
33 who had arreſted the defendant on a capias ; it was objected, that 
burne. the plaintiff had not in his declaration. ſet forth the capiar, or the 
tete, or return of any capias ; and this on a ſpecial demurrer was 
held fatal, it being the capias that gives life to the bond. 
If in an action of debt upon an award the plaintiff declares, 
(eng that the arbitrators did make an award, that the defendant ſhould 
. declare, pay unto the plaintiff 10 J., Sc., this is a good declaration, thougi 
&-. that in- nothing is ſhewn to have been awarded on the other fide for it 
eee * is ſufficient (a) for the plaintiff to ſet forth that part of the award 
ed; per Lit, that entitles him to his action. 
Rep. 312. But 1 Mod. 36. per Twiſden cont. ; but for this wide title Award. 


Cro. Tliz, If in an aſſump/t the plaintiff declare, that the defendant, n 
22 conſideration that the plaintiff would forbear him one week, 44 


Leon. 72. 


— . ſumed, Sc, and aver, that he did forbear him one week, but la 
not one week following; yet this is a good declaration, for it muy 
neceſſarily be intended ſo, | 

2 49· If in an aſſumpſit the plaintiff declare, that whereas there v3 

Ren certain bargain between the plaintiff and the defendant for & 
tain woods for which the plaintiff was to pay 20 /. at a day ate 
and that the defendant, in conſideration that the plaintiff rtl 
Suffciendum hominem fore cbligat. to the defendant for the pay u 
of the ſaid 20 ., did aſſume and promiſe that the plaintiff {10u'Y 
enjoy the ſaid wood, c., and the plaintiff ayer quod _ 
ſufficientem Fominem fore obligat. to the defendant, Wc. yet = 

% no good declaration; s/f, Becauſe it is not ſhewn (b) how th 

Hob. eg. ſufficient, ſo that it may appear to the court to be according 0'Y 

at, agreement 


I Mod. 77. 
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agreement z 2dly, Becauſe it is not in fact ſhewn that B. (a) did 
become bound, or that obtulit /e obligari, and perhaps he came to 
be bound, but being there refuſed. 


343 


(a) In an 
action upon 
promiſe to 
repay money 


d out. or to be laid out, for goods for the uſe of the defendant, the plaintiff need not aver, that 


the goods came to the hands of the defendant. Bulſt. 169. adjudged. 


If in an aſump/it the plaintiff declare that his father was ſeiſed 
of the manor of D., and of divers lands, c. in D. in fee, and in 
conſideration that the plaintiff, together with his father fgi/laret 
quandam indenturam per quam his father barganizaret, &c. the ſaid 
manor and lands, the defendant did aſſume, Qc., and allege, that 
the plaintiff ſuch a day fgillavit indenturam prædict᷑.; yet the de- 
fendant, Sc.; this is no good declaration; for diverſa terras et 
terementa in D. are uncertain, and comprehend not all his lands in 
D., and therefore the plaintiff ough: to have ſhewn in certain, and 
particularly what lands were compriſed within the indenture. 

Alſo, in the above caſe it was held, that the allegation that he 
had ſcaled indenturam prædict. was not good; for prædict. ought to 
refer to ſome certainty before, but (5) guandam indenturam 1s alto- 
gether uncertain ; and the plaintiff ſhould have ſhewed in certain, 
that he ſealed ſuch an indenture per quam the plaintiff and his fa- 
ther larganizaverunt, &c. de verbo in verbum, as laid in the pre- 
miles of the declaration. 


Yelv. 110. 
Lord Mor- 
dant v. Wal- 
den, ad- 
judgrd. 


Yelv. 11. 
adjudged. 
(6) The 
plaintiff de- 
clæred, that 
whereas 
guædam pars 
domus, &c. 
was out of 
repair, the 


defendant, in confideration that the plaintiff would repair candem partem of the ſaid houſe, aſſumed 
ind promiſed, &c. and avers, that he did repair candem pat m; and though it was objected, the plain- 
if ſhould have ſhewed which part of the houſe was out of repair, yet atier a verdict, it was adjudged 
for the plainuitf, 2 Leon. 53. 3 Leon. 91. 


But, if a perfect indenture in date, in the nomination of the Yelv. 111. 
parties and limitation of the land, had been mentioned before, it 77 . 
had been ſufficient to ſay, that they ſcaled indenturam prædicł., 
becauſe by the premiſes it appears there was in facto a true and 
perfect indenture. 

The plaintiff declares, whereas he and the defendant were joint Raym. 20;, 
executors, and the defendant had received all the eſtate of the 24. 
teſtator, and the plaintiff threatened to ſue the defendant for one 
moiety, the defendant, in conſideration the plaintiff would for- 
bear, Sc. and would ſhew an account concerning the teſtator's 
fltate, did aſſume, Sc.; and the plaintiſf avers, that he did thew 
quiddan compotum ; and though not faid competum prædict., yet after 
L verdict for the plaintiff it was adjudged for him. 

If in an a//umpjit the plaintiff declare, that the defendant, in con- 3 Bulſt. 35. 
ideration that the plaintiff would leaſe certain lands to the de- _ 3 
tendant, rendering 10/. per ann., the defendant did aſſume and 1 
fromiſe to, Sc., and aver, that he did make a leaſe of the ſaid ve, digt for 
ands, but do not ſay that it was rendering 10 J. per ann.; this is den 
uw good declaration. 

If in an afſumpfit the plaintiff declare, that whereas the defend- Hob. 105, 
nt had committed a felony, and thereupon had requeſted the yo 3 
Pati to do his endeavour (e) to procure a pa: don for the de- „. Blaithe 
«dant; and thereupon the plaintiff, by all the means he could, wait, ad- 
ad many days labour, did his endeayour to obtain a pardon for — 2 


33 the 
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prater War- the ſaid felony, viz. in riding and journeying, at his own charge, 

— 3 ond from London to N. where the king was, and ſo to and from New. 
2 tner . 5 . . > . 

becauſe it Market to obtain a pardon, Q.; this is a good declaration (d, 


was after though nothing in particular is laid to be done, but only riding up 


1 and down, and nothing done when he came there; for an endes. 
1 No. your in general is expreſsly laid, and particulars ought to be ſet 
8. C. forth tor form's ſake only; for though upon the trial he could 
c) Stile Wen : S - IT . , . 

2. Lin, have proved no riding nor journeying, yet any other effectual en- 


point, where deavour, according to the promiſe, would have ferved, 

the defendant did his endeavour to reconcile differences, &c. (4) But if the plointiff dectare, that the 
defendant, in conſideration the plaintiff had done him uta beneficia, aſſumed and promited, &c. this is 
not good, Vent. 27, Sid. 413. adjudged, after verdict for the plant ; & wid: 2 Keb. 552, 


Roll. Rep. In aſumpfit the plaintiff declared, that in conſideration the plain- 
382. tiff would deliver all the corn in a certain barn, the deſendant did 
aſſume and promiſe, Sc., and avers, that he did deliver all the 
corn in the barn, but does not ſhew that there was any corn there; 
and it was agreed per curiam, that had this been on a demurrer, 
the declaration would not be good; but that being after a verdiQ, 
upon nem afſumpſit pleaded, by which iſſue it was admitted there 
was corn there; it was adjudged for the plaintiff, and aſterwards | 
aſſirmed upon a writ of error, 
Cro, Jac. If in an unit the plaintiff declare, that whereas J. $. had 
597 ey, acknowledged himſelf to be indebted to the plaintiff in 104. for 
Rivett, ad- divers treſpaſſes, which 10 /. the plaintiff at the defendant's requeſt 
judged. had accepted; and that the defendant, in conſideration the plain- 
tiff would acquit and diſcharge the ſaid J. S. of the ſaid debt, and 
would permit the ſaid 7. S. to carry out of the plaintiff's houle 
certain goods, did afſume and promiſe to pay the ſaid 10 J. to the 
plaintiff; and allege in /ao, that he did acquit and diſcharge the 
ſaid J. S., and did permit the ſaid J. S. to carry away the ſaid 
goods: this is no good declaration, becauſe he doth not ſhew hov 
he did acquit the ſaid J. S., for it could not be without deed, which 
ought to have been particularly ſnewn; and though the perform- 
ance of the other part of the conſideration is ſuſhciently averted, 
yet that will not help it. 
Rm. ac If in an gſumpſit the plaintiff declare, that whereas there was a 
er certain diſcourſe between the plaintiff and defendant concerning # 
adjudged, marriage to be had between the nephew of the plaintiff and the 
er ver- niece of the defendant; and thereupon the defendant, in co 
8 ſideration the plaintiff would do his endeavour, and labour to per- 
kioor, 70 f. ſuade his nephew to marry the niece of the defendant, did aſſume 
Like point and promiſe to pay to the plaintiff, &c., and aver, that ſuch a daf, 
aqutged. and divers other days and times omnibus modis quibus poterat conatss 
fit & elaboravit ſuadere his ſaid nephew to marry the defendants 
ſaid niece, &c., this is a good declaration, without ſhewing in 
articular how he did his endeavour; for if he ſhould ſet fort 
Es feveral ſpeeches to his nephew in the praiſe of rhe young d, 
or the advantages of a married life, c., the record would be to 


long. 
4 Where 
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Ne ; 4 Where the Averments mult be poſitive and expreſs in the 
10 Declaration. 
ms uf The declaration muſt contain ſuch certain affirmation, that it 
N may be traverſed; for if there be no certain affirmation to make 
* the declaration itſelf traverſable, it will not be cured after a ver- 
could WW © becauſe it is a defect in ſubſtance : as, if the declaration be 
* guad cum the defendant (a) aſſaulted him, and the defendant plead 
"OY pot guilty, here is nothing put in iſſue, for the pleadings have af- 
ze, this i frmed nothing; and though the defendant be found guilty, yet 
2. cannot the plaintiff have judgment, becauſe nothing is politively 
; armed: but, if the plaintiff declare gued cum the defendant con- 
plain. ait ſe teueri, or quod cum mutuatus fuiſſet & non ſoluvit, or, quod cum 
ant a dmijit, the defendant ejecit; in theſe caſes there is a poſitive charge 
all tac upon the defendant; and the quod cum being a branch of the 
there; whole period, and making one ſentence with the latter part of it, 
net, it is a poſitive affirmation, and therefore being equally poſitive, it 
verdict, 5 equally traverſable with the latter part, and therefore a man ma 
d there plead non eff fuctum, non mutuatus, non dimiſit; becauſe, though 
erwards theſe come under the quod cum, yet, taken together with the reſt 
| of the ſentence, being poſitive, they make ſubſtantive iſſues of 
S. hac themſelves, 
ol. for If on a demiſe the plaintiff declare, quad cum per quandam inden- 
z requet turam teflat. exiſtit quod dimiſit, this hath been held ill after a ver- 
Ic pw dict; becauſe there is no poſitive affirmation that there was a 
edt, on demiſe; and ſo he hath not ſet forth a demiſe in a manner that 
s houle It mig! be traverſed, for the traverſe muſt be of the demiſe, and 
l. to the rot of the indenture; but if in covenant he declare, quad cum per 
arge the quandam indenturam teftat. exiſtit, that the defendant did covenant, 
the (aid tis, with a profert, is good; becauſe when he ſays the indenture 
bew 8 atteſts that he did covenant, this is a certain allegation there was 
d, whic ſuch an indenture, and the indenture only is traverſable on the 
po nue of non eff factum. 
averted, 90 it hath been held, that /icet is an affirmation; for what is 
contained under it, as /icet ad hoc faciend. ſæpius requiſit., is a poſi- 
ere * : we affirmation that there was a requeſt. 
pair - In debt on the ſtatute 12 Car. 2. e. 25. for ſelling wine without 
3 licence, the plaintiff began his declaration by way of recital, pro 
per * qued cum the defendant at ſeveral times, between ſuch a 
id aſſume * = luch a day, had fold wines by retail by the pint, Dec.; on 
ch a daf, 4 Pe iſſue pleaded, and verdict for the plaintiff, it was moved 
pw. 35 , that the declaration was not poſitive, but by way of re- 
fendant' "4 only, and ſo doth not directly charge the defendant with the 
Newing in 10 - pan : ſed per curiam, The plaintiff ſhall have judgment; 
ſet forth th ine precedents in the like caſes are after this manner; as, in 
yung ha, .; Tn the ſtatute of tithes, Se. Moreover, this is an action 
11d de too TÞ t, wherein the offence is only an inducement to the action; 


* is the non-payment of the penalty which is the original 
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Co. Lit. 303. 
Flow. 143. 
Cio. Jac. 
361, 362. 
2 Buiſt. 214. 
Yelv. 121. 
Cro. Eliz. 
33+ 441» 
Co. Ent. 
161. 

2 Sand. 31 
(a) 2 _ 
206 


Lutw. 53 5. 
877. & vide 
Lev. 12. 75. 
Sand. 275 


Sand. 116. 
Lev. 194. 
2 Vent. 278. 
Dyer, 257. 
Carth. 216. 
Sbow. 337. 
Mullacke 
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Reeve, ad- Ss a or 
| judged. the bailiffs of B., and thereupon the defendant, in conſiderateg 
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2 Salk. 636. In treſpaſs the plaintiff declared, guare“ vi ff armis clauſur 
pl-2, fregit, and after verdict for the plaintiff judgment was arreſted; 


Hore v. . > . 
3 for quare is not poſitive, but interrogatory, and much worſe than 


* This is quod cum. 
the form in the writ, but the count muſt contain a poſitive allegation, 


For this vide It hath been held a good declaration to ſay, quod defendens quer- 
Se dam canem ad mordendum oves conſuetum ſcienter retinuit, without 
25 4, 487. ſaying, gued retinuit quendam canem ſciens canem prædict. ad nur. 
2 Sid. 127. dendum oves conſuetum, for this is tantamount, for the word ſcientiy 
— — goes to all the precedent matter; and the court ſaid, the ſciew 
286. Allen, Was not + traverſable, but ought to be proved in evidence, aud 
92. 2 Bulſt. that otherwiſe the action did not lie. 

291. N 

3 Bulſt. 76. Sid. 21. Roll. Rep. 43. 193.— In caſe for ſelling two oxen, affirming they were his 
the defendant's, whereas in truth they were the property of FJ. S., without alleging, that he ſciens they 
were the property of J. S., yet the declaration was held good. Carth. 90. + The general ifue 
is in fact a traverſe of the ſciens, for unleſs the plaintiff on the trial prove the defendant knew his deg 
was accuſtomed to bite ſheep, his cauſe of action falls to the ground, as in ſuch caſe the defendant i 
not guilty of any thing which can entitle the plaintiff to an action. 


Noy, 21. In debt upon an obligation, the condition whereof was to perform 
all covenants comprifed within certain indentures, bearing even 
date with the ſaid obligation, and, in truth, both obligation and 
indentures were without date; it was held, that the plaintiff ougit 
to have averred a date of the obligation, and that the indentures 
bore equal date therewith. 

Yelv. 18. If in an afſumpſit the plaintiff declare, that whereas it was 

<8 ” agreed between the plaintiff and one A., that the ſaid A. ſhould 

judged. " leaſe a certain houſe to one B. for ſeven years; and it was allo 
agreed, that B. during the ſaid term, ſhould repair the houſe with 
tile and ſlate only, and thereupon an indenture was drawn; but 
becauſe there was a covenant therein, that B. ſhould be bound to 
all manner of reparations, B. refuſed to ſeal the ſaid indenture, 
and the plaintiff refuſed to ſeal a bond for performance, &c.; and 
further ſhew, that in the ſaid houſe there was a great wall, pat 
whereof was ruinous, and likely to fall during the ſaid term; and 
that the defendant, in conſideration that the ſaid B. would ſeal the 
ſaid indenture, and the plaintiff would ſeal the ſaid bond, did 
ſume and promiſe, that he the ſaid defendant would maintain and 
uphold the ſaid wall durante predict. termino 7 annorum, and ave, 
that the ſaid B. the ſaid indenture, and the plaintiff the ſaid bond, b 
did thereupon ſeal; and in fact ſay, that the ſaid wall, during | 
the ſaid term, did fall, Sc.; this is no good declaration, becau'ly 
not expreſsly averred that A. did demiſe the ſaid houle; ano 7 
there was no demiſe, it was not poſſible for the defendant to 6 
pair it during the term; and, for any thing that appears, the 4 
denture was ſealed only on the part of the leſſee, and not ou 
part of the leſſor. * 

Yelv. 38. If in an aſmpſit the plaintiff declare, that whereas the deen 

Heyford v. ant had diſtrained fix oxen of the plaintiff's for a quit-rent gue 4 
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that the plaintiff would pay the money for the redemption of his 
faid cattle, did aſſume and promiſe, upon requeſt, to ſhew to the 
plaintiff, or to ſuch other perſon or perſons as he ſhould name, a 
ſufficient record to charge the ſaid lands with the ſaid quit-rents 
and allege, that he appointed B. to fee the ſaid record, and re- 
queſted the defendant to ſhew it B. accordingly ; but that the de- 
fendant had not ſhewn to the ſaid B. any ſufficient record to charge 
the ſaid lands; this is a good declaration; for though the ſufficiency 
of the ſaid record is not triable per pars, and the plaintiff might 
have averred a breach generally, /ci/zcet, that he did not ſhew any 
record, yet this is ſufficient and molt proper for the plaintiff to 
lay the breach according to the promiſe ; and in this caſe the 
defendant may plead, that he did ſhew tale recordum reciting it, 
and conclude, which was ſufficient z and thereupon the plaintiff 
may demur, and put the ſufficiency thereof to the judgment of the 
court. f 

[fin an afſumpfit the plaintiff declare, that the defendant, in Cro. Jac. 
conſideration of, Sc. aſſumed and promiſed to take the ſon of the mn 
plaintiff to be his apprentice for ſeven years, and to find him meat, 1 — 
drink, and apparel, Qc., during the term, but aver, that he did 414. Talker 
not find him meat, drink, and apparel, Sc., but do not aver that“ Writs · 
he did put him, or that the defendant did accept him as his ap- ö 
prentice; this is no good declaration; for it ought to appear that he 
* his apprentice, elſe the defendant was not bound to provide 
or him. 

If in an aſumpſit the plaintiff declare upon a promiſe made by Mod. 169. 
the defendant, to pay 504. to the plaintiff when the defendant . 
ſhould have received the money, and aver, that the defendant hath hag 1 
received the money, but yet hath not paid, c.; this is no good verdict ad. 
declaration, becauſe it doth not appear how much money the 83 
defendant hath received, and perhaps he hath not received ſo » The te 
much as 50 . and though the promiſe is general, yet the breach method 


oaght to be laid ſo as to be adequate to the conſideration *, py = 
declared generally, that the defendant was indebted to him in 50s. for money had and received by de- 
tendant to the plaintiff's uſe, and being ſo indebted, he promiſed to pay, and then, on proving any part 
ruved, the plaintiff would have been entitled to his verdict, and the declaration would not be liable ts 
UV excepiion. | 
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If in an aſſumpſit againſt an executor the plaintiff declare, that Latch, 20z. 
lie teſtator of the defendant, in confideration of, c., did afſume Y? 2 
and promiſe that he would leave the wife of the plaintiff as good — 
« portion as he ſhould give to any of his children; and aver, that after verdict. 
te tcitator to ſuch a daughter dedit fuch a portion, but did not 
ave, Sc., this is no good declaration, becauſe it does not appear 
Then he did give this portion, and perhaps it might be before 
lie promiſe. © | . 


Of the Certainty required in the Deſcription of the Thing 
declared for. | 


The law requires no greater certainty than the.(a) nature of the For this wide 
ng wil admit of; as, where an action is brought for things not 
ſubject 


th tit. Treſpaſs, 
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where the ſubject to diſtinction by number, weight, or meaſure; as, in treſpaſy g 
pars —_ for breaking his cloſe with beaſts, and eating his peas, without f 
the court ſaying how much ; yet this declaration hath been held good, ” 
ought not to becauſe no body can number or meaſure the peas that beaſts can : 
be too frict eat. had 
in ſcanning that 
the words ; and that if the thing is ſo deſcribed, that the jury may know what is meant thereby, it i D 
well enough, Sle, 136. 235. | He 
Is 
For this vide So, where there are ſeveral parts which compoſe an aggregate was 
es body, there, it is ſufficient to mention the body, and it is not a po 
Gon. neceſſary to aſcertain the {-veral parts; as, trover for a ſhip and be r: 
fails is good, becauſe the fails go to make up the aggregate body; cum! 
but if it had been for fails only, it would not have been fiſh. 
without ſpecifying the number and quality: ſo, trover lies for a $0 
» Sed ge? library of books *. inſuſ 
Raym. 2. If in trover the plaintiff declare for two pair of pot-hooks, Cr, 
Seaman v. and hangers; this declaration is not good, becauſe of the uncer- | 
del. tainty of the word hangers; and th be intended fuch Wl © 
Judged. tainty of the word hangers; and they cannot be intended ſuc 
upon which the pot-hooks uſed to hang, becauſe they do not im- I: 
mediately follow the word pot-hooks; but there are ſeveral other thoug 
words between. | indor 
Vide tit, So, trover for a beam, and ſcales and weights, is not good for of an 
Trover. the weights, becauſe there may be more or leſs of the weights than 
uſed with the ſcales, and therefore altogether uncertain as to the udgn 
quantities or weights of them. to the 
2 Sand. 74 If in trover the plaintiff declare pro decem paribus velorum & judgm 
Taylor. tegulorum, Anglice curtains and vallance; this is a good declaration, "Up 
Wells, ad- 3 a ; , , | aCtion fc 
" Judged. and certain enough, and ſhall be intended for ten pair of curtains, them, or 
and ten of vallance; and in ſuch artificial things there needs no ey 
. . . 70 
other deſcription, than to name them by their uſual names by FRM 
which they are commonly called, without thewing the quantity As, 
yards or ſtuff of which they are made. n0n-pa 
Fide tit, Where a thing is laid in the declaration by way of aggravation, WW the ayc 
T rover, and though ſuch allegation, is uncertain, or that circumſtance 1s not not be 


proved to the jury, yet this ſhall not arreſt the judgment; becaule | nent f 
the giſt of the action is the thing itſelf in demand, and the agg» to diſtr 


1 vation is only the manner of doing it; and though this may in. 80, 
2 creaſe the damage ſomething, yet it is not to be out of proportion latute 
haps had to the thing in demand; as, if trover be brought for a box of end 40 
. — writings, and charters or veſtments, this is good, becauſe the BN de 
on recovery trover is for the trunk, and for the detention of the goods therein, pleaded 
in that acti- which are withheld by the detention of the trunk, but not for the ſulgme 
eee value of the goods; and therefore anciently they held that trover E becauſe 
return of the lay only for a trunk locked, but now they admit it though the court g. 
nA * trunk be not locked, becauſe the detaining is {till the ſame. 4 ca 
Ges damages for the d. tention. , * 
Keb. 825, In an action upon the. caſe for ſetting an houſe on fire per ("8 ereupe 
(amongſt divers other goods) ornatus & equzs aratris & 2 es 

=. emifit was held certain enough: ſo, if he had mentioned on 80 i 


: th 
di verſa bang; for when a man's houſe is burnt, he cannot ſet for 
the certainty of the goods he loſl. But 


geg 
tear t! 
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But, where in an action on the ſtatute of hue and cry, the plain- 2 Sand. 359. 


(paſs tif declared that he was robbed of a certain ſum of money, ac 
bout diverſa bona & catalla in cuſtodia ipſius, to the value of 30 l., and 
00d, becauſe he had not ſet forth the goods particularly, and that he 
1 had not likewiſe alleged that they were his goods, it was held, 
that as to this part he could not have judgment. f 
Js its Declaration in treſpaſs for breaking his cloſe and taking away 5 Co. 38. 
his fiſh, without expreſſing either the number or nature of them, . 2 
epate was held inſuffici2nt ; but, in an indictment for taking fiſh out of — ee 
8 not 2 pond, the number need not be expreſſed, for damages are not to Vent. 32g. 
p and be recovered : but the party is to be fined according to the cir- 
body; cumſtances of the fact, and not according to the number of the 
| hſh. 
wp So, treſpaſs quare arbores ſuccidit ad valentiam, &c., was held vent. 33. 
ſufficient for not expreſſing the kind of trees. 
„Ec, 
1 6. Of the Declaration's being good in Part, and void in Part. 
ot im- t ſeems to be now agreed, that if a declaration be good in part, Roll. Abe. 
| other though bad as to another part, that the plaintiff is entitled to 784 785. 
judgment, for ſo much as is well alleged, eſpecially, if it be not r 
od for ol an (a) entire demand: alſo, where the jury find greater damages 2$how. 103, 
yeights than the party declares of, the court may, to prevent error, give (a) 4 
to the julgment for ſo much as the party declares of, nullo habito reſpectu N 
to the reſt: alſo, the party may (5) releaſe the overplus, and take 189. 
rum & judgment for the reſt. Th he 
ration, addon for two things, and of his own ſhewing it appears, that he cannot have an action 2 ph of 
artains, tzem, or a better writ, there, the writ ſhall be well for that part for which it is good. 11 Co. 45+ 
eds no bodfrey's caſe, (5) Where the plaintiff may releaſe damages for part, and take judgment for the reſt, 
mes by du F. N. B. 107. Moor, 281, Leon. 92. 2 Bulſt. 220, Brown. 235. Sale, 364. Hard, 58. 
ntity ol As, where the party avowed for 5 J. rent, and a nomine pænæ for Hob. 133. 
non-payment at the day, but laid no aCtual demand of the rent, „ 
wation, I de avowry was held naught as to the nomine pane, becauſe it could 
e 18 not not be ſorfeited without a demand of the rent; yet he had judg- 
becauſe nent for the return of the cattle, becauſe he had a lawful cauſe 
e aggre- 0 diſtrain for rent arrear, and the demands were ſeveral. 
may in- 0, where the plaintiff brought an action of debt upon the Cro. Jac. 
portion «tute of uſury, and declared, that the defendant corruptive did 8 
box of end 40 J. cont. formam flatuti, and ſuch a day did alfo lend 20 /. 3 A 


auſe the antra formam, &c., but did not ſay corruptive; upon nil debet 1 Saund, 
therein, Fleaded the plaintiff had a verdict, and it was moved in arreſt of 286. 


t forthe ſulgment that the declaration was not good for the laſt 20/. 

t trover] cauſe it wanted the word corruptiv?; but, notwithſtanding, the 

ugh the! art gare judgment for what the plaintiff had well declared, and 

5 Un cop1ot per billam was entered as to the reſidue. 

oy if in treſpaſs the plaintiff declare for taking the mare of the Raym. 30% 

wr ot if, and ſeveral goods, but do not fay of the plaintiff, and Curworthy 
72 Lereupon the defendant demur, the plaintiff have judgn 2 
27% rs nt emur, the plaintiff may have judgment 

ed only e mare, and releaſe the action for the reſt. ; 

ſet fort * if an action of debt be brought upon ſeveral bonds, and it Hob 178. 


2 


dear that one is not due, the plaintiff may recoyer the reſt. Sond, 2086 


Buty In 
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45 "1 Roll. Abr. In ejectment, if (a) part of the things be well demanded, and 7 
4H — others not, and a verdict be given for the plaintiff for the whole, ai 
1 9 Ws in and entire damages, the plaintiff may releaſe all the damages in As 
be” ejeAment of that which is not well demanded, and pray judgment for the ow 
ti land and a residue. decly 
19 free fiſhery, _ 
7 becauſe an ejectment does not lie of a free fiſhery. Cro. Jac. 144. 146. 1 Roll. Abr. 784. 
1 So, in an ejectione cuſtodiaæ & keredis, where it does not lie of the cuſtody of the heir, but of the land A 
Hob only. Dyer, 369. 10 Co. 130. 5 Co. 108. 2 Bulſt. 28. So, in an ejectment of a meſſuage, note 
Wt cottage, and tenement, if it be found for the plaintiff, and one entire penny damages given to the plain'f 4 
1 for the whole, becauſe an ejectment does not lie of a tenement, the plaintiff may releaſe all the da. VPOT 
1 mages, for that it is entire, and have judgment for all the land, ſaving the tenement. Cro. Eliz. 119, were 
#3 3 Leon. 128, 2 Bulſt. 28. Stile, 30. | ** 
1 . . - 8 care 
45 þ Roll. Abr. In a writ of debt for 100 J. againſt an executor, if the plaintif 1 = 
I _ . * il 
„ 3 count upon an obligation for 99 /., and upon a mutuatus by the 5 
MR 2 Sand. 286 teſtator for 20 ., and upon the iſſue the jury find for the plaintif 2 
4 ; Like point. in the whole, and aſſeſs damages entire, where it appeared no "_ 
1: action lay againſt the executor upon the mutuatus of the teſtator; 1%; 
1 . . . the j1 
4 | Jets if the plaintiff releaſe the 205. and all the damages, he may "$64 
8 ave judgment for the reſidue. 
ES 3 comn 
„ Roll. Abr. In debt for rent the plaintiff declared for more than was due 3 
1 „ Wen, upon his on ſhewing, and upon nil debet pleaded, the plaintiff had 
4:49 Sale, 155. judgment, and damages and coſts ; and it was moved in arreſt of | 
1-8 & vide Al- judgment, that the plaintiff had made an (6) entire demand for 
4590 Ty 19 rent to a certain ſum, when it appeared that he could not have an 

. aclions of action for ſo much; yet the court held, that he might releaſe the 
Pi _ an _ ſurplus and damages, and take judgment for the reſidue, 

"74 Plaintiſt is ; 

KY privy to the ſum in demand; and therefore ought at his peril to declare for the true debt; and the 28. a) [ M 
4 ſon why he ought to demand the very ſum is, becauſe if he ſhould do otherwiſe, and recover, he might } : 
1 afterwards biing an action for the true ſum, and ſo the defendant would be doubly charged; and ther- 
at fore in debt on a bond, if the plaintiff declares for leſs than is due, he ſhall never have judgment. and (6. 

44 2 Roll. Rep. 54, 55. 5 Mod. 213. cited. [It is not true, that in debt the plaintiff ſhould demans further 
"oY the very exact ſum due, that he cannot recover any other tum than that which he demands. Many 
* inſtances might be given whzre this action lies, and yet where it is impoſſible to ſtate the demand with bas been 

val preciſion, as, in debt againſt a tenant who holds over, under the ſtat. of 4 G. 2. c. 28. for deuble ihe tle 25, 

1 value of the land; or in debt for treble the waiue for not ſetting out tithes, under the ſtat. of 2 & 3E. Paintiff 

4 c. 13. ; or, for the va, of forcign: money. In all theſe caſes the extent of the demand is Uncertain a; fendant v 

* the commencement of the ſuit ; the ve is to be found by a jury. But if the declaration import line for t 

* title to a fixed, groſs ſum, to a duty numenically certain, there, the evidence muſt ſhew a right to that % When 

1 very ſum, elſe the very giſt and foundation of the action fails, But this is not peculiar to this ſpecies 0! Uled dies 

N action: in aſſumpſit a3 well a3 debt the cafe proved muſt be conſiſtent with the declaration; the pr90! but when 

4 muſt be commenſurate with the allegation, Walker v. Whitter, Dougl. 6. Aylett v. Lowe, 2 Bl, We and 
1 . Rep. 1221» Rudder v. Price, 1 H. Bl. 550, Grant v. Aſtle, Dougl. 731-] Ul. 740, 
5 7 Mod. 879. If there be a certain ſtated ſum ſpecified in the deed itſelf, ba t! 

id po Hole, ſhall not be abridged by any remittitur or releaſe of the rant! Mts, y 

4 2 Salk. 658. he declare upon that deed : as, if a man bring debt upon a bon. 4 Hoſe al; 
79 pl. 3. S. C. of 3os., and declare upon a bond of 20 /. this will be bad; _ _ * 6h: 
T4 * he has brought his action for more than is due, and this 1 1 Uztor 
Fl (e) As, in upon the deed only, and the ſum in it does not amount —y i chief 

oe debt for the demand. But if the action be brought upon a deed which re + ; = to 

ee to a matter of fact, that makes the duty more or leſs; if then s ut i 

4 which the fact which is referred to will entitle him to a leſs ſum only, - 1 . b 

38 he demand more than the fact which the deed refers to ue = 
_ 2 (c) computation will entitle him to; there, let him remit e E "uy t 
: 5 . 3 1 

and fora of his demands as the facts does not make out, and it will A da 
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:nd he ſhall have judgment for the reſt; for that fact which is not longer time 
made out is not contradicted by the deed. than upon 
| is Own 


hewing appeared to be due to him. Sand. 282. Dupper v. Baſkervil. So, where the' plaintiff 
leclared for co. due for ſo many years, and it appeared upon the record in caſting up the ſums, that 
br had declared for 8 J. too much. 5 Mod, 212. Thwait & Cx. v. Lacy Aſhfield, Comb. 365. S. C. 


Aſumpſit, and two ſeveral counts laid; one was a promiſſory Salk. 24. 
note, and the plaintiff counted thereon as on a bill of exchange, B. 3. Cut- 
won the cuſtom of merchants; on non afſumpſit entire damages Willa, 
were given, and judgment accordingly ; and upon a writ of error 7 Mod. 155. 
brought in B. R., it was held 1/2, That the plaintiff could not de- * * 
dare upon the promiſſory note as upon a bill of exchange; and as 22 * 
there could be no ſuch count or action, ſo there could be no ſuch 11 Mod. 24. 
mages. 2dly, That they could not reverſe the judgment in part, © 
1.25 to the one count, and afhrm it as to the other; and denied 
Jaceh and Mill's caſe, Heb. 6. and took this difference, viz. where 
the judgment is partly by the common law, and partly by ſtatute, 
it may be reverſed in part, for that which was a judgment at 


common law will remain a judgment, and be complete without 
the other, 


(C) Of Imparlance : And herein, 


1. Of the Nature thereof, and the ſeveral Kinds. 


)[Mparlance is, when one, who is to anſwer to the action of 2 Lil. Reg. 


another, defireth ſome time to adviſe what he ſhall anſwer ; 4. 2 Show. 


and (b) it is nothing elſe but the continuance of the cauſe till a mY 9 


further day. 


libertas in- 

: 3 ; terlo; uendi 

u been thought to ariſe from a notion of religion, which is mentioned in St. Matthew, chapter v. 
Verſe 25. Agree with thine adverſary quickly, wobilſt thou art in the wway with bim; they looked upon the 
puntiff at the time of declaring to be in his way towards judgment: and that therefore, ſince the de- 
endant was ordered by the precepts of religion to agree with him, that there was a neceſlity to give him 
ine for that purpoſe, and therefore /ibertas loguendi was entered on the roll. Gilb. Hiſt. C. P. 42, 43. 
0 V, hen the defendant appears, and the parties by conſent obtain a day before the declaration, this is 
1 dies datus prece partium. Gilb. Hiſt. C. P. 41.—A day given before the count is called dies datus; 
dat when after it is called an impailance. Hard. 365, 366. But for this diverfity between an imparl⸗ 


- and the dies datus, wide Moor, 79. pl. 209. 3 Leon. 14. N. Bendl. 153. pl. 214. Cro, 
It. 740. 


In the Common Pleas they anciently proceeded by original 2$how.444. 
ts, which were warrants out of Chancery for them to proceed; S. 2+ 
loſe always gave the defendant notice of the cauſe of action; and —— «12; 
be had a view of the writ before he appeared, if he had any Lev. 197. 
tory plea he was to put it in immediately; but when he pleaded Gi'b-Hift. 
a chief, and came in towards the end of the term, they gave him "PO 
ume to make his defence, which was called imparlance. A 
= 2 Bench, when the defendant comes in by 12 Med. 
2 ow, till after his appearance, for what the 329. 
_ declares ; and as he had not fight of the bill beforehand, 
3 ume allowed him to plead any plea in abatement, which is 
da ſpecial imparlance, 


When 
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2 Show. 31 When the Common Pleas proceeded on clauſum fregit, as the 

pl. 322. defendant was under the ſame diſadvantages as when he was 
arreſted on a /atitat, he had the ſame privilege as to time to make 
his objeCtions to the declaration. , | 

12 Mod. This begot the diſtinction between a general and ſpecial imparl. 


529+ ances, which latter is again diſtinguiſhed into the general ſpecial 
imparlance, and that which is ſtill more ſpecial. 


Gilb. Hit. The general imparlance is entered on the imparlance roll inthe 
3 words following, petit licentiam interloquendi, which, in the King; 
ances axe Bench, and on clauſum fregit in the C. B., is entered of courſe, 
now much and is all * that is done the firſt term ; but in ſpecial originals, 
— returnable in an iſſuable term, the courts have denied the defend- 


delay plain- ant leave to imparl, in order to put off a trial. Alſo, after this 
tiffs in their general 1mparlance, the defendant cannot regularly plead any 


Juſt de. . 
Wands > dilatory plea. 
Note: If a declaration be not delivered or filed, and alſo notice of the filing given before the laſt four 


days of term, the defendant is entitled to an imparlance of courſe. 


Gilb. Hit, The general ſpecial imparlance is entered thus, /alvis ſibi omni- 
6 Ker . bus & omnimodis advantagiis & exceptionibus ; that which is more 
2 yp | ſpecial is, /alvis fbi omnibus advantagiis ad breve, billam ſiue narra: 
thus lays fionem (a); the general imparlance is of courſe, but the ſpecial mult 
Agen be obtained from the court. | 


kinds of imparlances: There are two forts of imparlances ; the one general, after which one cannet 
plead in abatement at all; the other ſpecial, with a ,v, bi omnibus exceptionibus tam ad breve quam ai 
rarr., after which one may plead in abatement of the writ and count; and this ſort of ſpecial impart 
ance may be granted by the prothonotary : there is another ſort of imparlance more ſpecial, with a 
fatvis fibi omnibus exceptionibus & adwantagiis quibuſcungue, which cannot be granted without leave of the 
court, and is diſcretionary, after which one may plead to the juriſdiction of the court. 12 Mod. $21, 
1 Lutw. 46. 2 Bl. Rep. 1094. * In B. R. on a declaration of Hilary, there may be an imparlznce 
to Trinity term; for it is the courſe of that court to give imparlance on declaration till the day of plead- 
ing. Fletcher v. Richardſon, Ca. temp. Hardw. 322. Time to plead is the ſame as an imęarlance. 
Barnes, 345. 5 


2. What the Defendant muſt do before any Imparlance. 


Dyer, 210. If a defendant pleads to the juriſdiction of the court, he mult} 
7 1. 39. do it inflantty on his appearance; for if he imparls, he owns the 
22 H. 6. 7. wp, 15 for time to 
2. Palm. Juriſdiction of the court by craving leave of the court for tim 
_ 2 plead in. 

$. s. | 1 
Car. 9. Stile, 90. Hard, 365. Gilb. Hiſt. C. P. 183, 184. [But after a general ſpecial impa! 


ance, he may plead to the juriſdiction of the couit. 2 Bl. Rep. 2096. ] 


Sid. 318. But the plea of ancient demeſne may be pleaded after import 

> 2465" 9+ ance z becauſe the lord may reverſe the judgment by wilt 
Die . . P . ” . 

tit, Ancient deceit, and it goes in bar of the action itſelf in that Crs 

Demeſne. But ſez 1 Ventr. 235. ] 


Ray m. 34. The defendant after imparlance pleaded to the juriſdiction . 
the court of B. R., that he was a member of the Privy Chamber, 


BY ia 
and ought not to be ſued in any other court without the ſpect? 


licence of the Lord Chamberlain of the Houſehold for the ue 


being; this was held an ill plea, and the court offended ee 
If the defendant in a plea of land would have view, he 


Gilb. Hit. takes to 
demand it before imparlance; for by imparling he unde! Jeſend 


C. P. 184. 
Dyer, 210, 
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tie betend the lands mentioned in the plaintiff's count, and it would pl. 26. 
2 in hi defend what he d know. That a view 
5 0 de abſurd in him to defend what he does not know. 3 


had, nor non-tenure, nor jointenancy pleaded, after imparlance; but in Jenk. 130. it is ſaid, a view 
may be had after impailance *, In perſonal or mixt actions, views may be had on motion made 
wen after notice of trial, if there is time ſufficient, In B. R. a rule for a view is drawn up on modem 
lzned by counſel. 


parl- 
ecul 
If in (a) dower the defendant pleads ſemper paratus, this muſt be Dyer, 400. 


ing's ; (a) Error 
ure, on 2 judgment in dow er in Durham, where after imparlance the defendant pleaded detinue of Charters, 


and jag ment ou demarier for the plaintiff, and that judgment afficmed in B. K. Show. 271. Burdon 


nals, 1. Burdon. | 
* So, tender and wncore priſt mult be pleaded before imparlance; Dyer, 300. 
| we for by craving time he admits he 1s not ready, and therefore fal- — 
an . h Foo 
J lies his plea. Lutw. 238. 2 Mod. 62. 


In aſumpfit for goods ſold, the defendant imparled ſpecially, Cart. 4x3. 
with a /alvis fabi, &c, in common form, and afterwards he Selle, Ess. 
nleaded in bar to the action, that he tendered the money demand- &,m. 443+ 


laſt four 


| . ; b a > . 1 
Soon el to the plaintiff on the very day on which he had laid his Giles v. 
fn requeſt in the declaration, and that from that day forward ſemper Con 2 


this plea, one objection was, that this tender could not be pleaded 254+ 8. C. 
fer an imparlance, being contradiCtory to that part of his plea, 


Jer paratur, and after ſeveral debates, the plea was for this 

our. WY *9u4ged ill; and in this caſe the court held, that the ſpecial im- 

1, with » WW puilance made no difference, as it appeared thereby that he was 

me 2 not ſemper paratus. 

oparlmne [4 tender mult therefore be pleaded before imparlance, of the Tidd's Pr. 

of pleai- WY fans term with the declaration; unleſs the declaration be deli- 8 
npartancs ered or filed fo late, that the defendant is not obliged to plead to — gd 


t that term: and then it may be pleaded of courſe within the 351. 355 
wit four days incluſive of the next term; or even afterwards, = 3359s 


a a 61, 302 
ce. lon motion, as of the preceding term.) . 
je mull 

uns ” 3. What he is to plead after a general Imparlance. 

time 


After a general imparlance the defendant can only plead in bar 2 Roll. 
al inpa'- e he action, and cannot regularly plead any dilatory plea in RP: 59- 


i M2 > . enk. 130. 
vaterent;z as outlawry, excommunication, jointenancy, miſnomer, 12 * in 
oe, don-tenure. abatement 
imp after a ge- 


writ ol al Impa lance? is bad on a general demurrer. Buddle v. Wilſon, 6 Term Rep. 369. It has been 
e 109 19 Fir as a nullity, that the plaintiff may Gign judgment as for want of a plea, Doughty 
þlakeles, 4 Term Rep. 520.] | 


Aion oO bat, though outlawry after imparlance cannot be pleaded in Fro. Non- 
hamber, uicment, yet, if the ground or cauſe of action be forfeited, as it ability, 36- 
jal n fe] - . . 2 Roli. Rep. 
e ſpec n lelony, it may be pleaded in bar after imparlance ; fo, of a 5, Cro. 
the time! certain and due to the outlaw, which veſts in the king by the Fü: 203. 


hereat- Mciture, outlawry in the plaintiff may be pleaded after imparl- 3 
he mv, and the turning the remedy from an action of debt to ann a 
takes do on on the cafe (according to the modern practice, to avoid the 

deſcnd Vel. V. A a laws 
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law-wager) whereby it becomes uncertain and ſounds only in 
damages, ſhall not diveſt the king of what he was once lawfully 
poſſeſſed of. 3 

Do. So, if one be excommunicated after the term to which the 

— imparlance is, ſuch excommunication may be pleaded after im. 

arlance, 

Jenk. 130. That the demandant is an alien may in a real action be pleaded 

in bar after imparlance, as well as to the writ before imparlance. 


Lutw. 23. After a general imparlance (a) a feme cannot plead coverture 
2 1 in abatement, but may plead it in bar *: but note, that if the mat- 


aſſiſe againſt TIAge Was after the cauſe of action accrued, it muſt be pleaded in 
baron and abatement. 

feme, the 

feme tenant per receit not al'owed to imparl. Dyer, 298. pl. 28. <——— It hath been a common 
practice ſo to plead ; ſed 2. 1t it can be a god bar, as plaintiff may maintain another action againtt 
hufband and wife? 


2 Lev. 190. 80, in an action againſt an executor, he may plead that he is 


Tutw. 1178. not executor in bar after imparlance, but not in abatement. 


3Leon. 232. In an action of debt, the defendant pleaded an attachment made 
in London aſter imparlance, and adjudged ill. 


4. What may be pleaded after a ſpecial Imparlance. 


Nde the au- It is clearly agreed that all pleas in abatement, unleſs to the 
3 juriſdiction, may be pheaded aſter a ſpecial imparlance. 


{Where the defendant pleaded a miſnomer in abatement after an imparlance, which was entered thus: 
4 And A. B., who was arreſted by the name of A. C., comes, &c." the court held this to be tantamount 


to a ſpecial imparlance. Brewſter v. Capper, 1 Wilſ. 261. 1 Bl. Rep. 51. S. C. But this reſolution | 


hath been over-ruled in a later cafe. Ste Doughty v. Laſcelles, 4 Term Rep. 520+] 


2 Roll. Rep. But it hath been doubted whether privilege could be pleaded 

. after a ſpecial imparlance, becauſe it is neither an objection to the 

way cf 45. writ, bill, or count: but it ſeems to be now ſettled (4) that it may 

pl. 124. be pleaded after a ſpecial imparlance, inaſmuch as it does not oult 

— the court of their juriſdiction, but is a privilege which each court 
oy allows to the officers of another to be ſued in their own court, 

Lutw. 46. An action of aſſault and battery was brought againſt one of tht 

_ _ members of the univerſity of Cambridge, and a general imparlance 

— A given from one term to another. The chancellour of the univerlity 

125. Caſe comes and claims cognizance of pleas by virtue of a charter i 

a * Queen Elizabetb's time, whereby cognitio placitorum, with exclulive 

Cambridge. words non alibi, &c., was given to the court of the vice-chancellour 

2 WI. 406. to proceed ſecundum legem & conſuetudinem univerſitatis, in al caſes 

Es where any of the body of that univerſity ſhould be defencant, 

which charter was confirmed by act of parliament, of which the) 

produced a copy; and whether this claim, being made after in 

parlance, ſhould be received, was the queſtion ? and adjudged that 

it ſhould not: and herein the court held, that, though the cou 

might grant conuſances, yet it could not grant them with powe 

$ to proceed by any other law than the common law; that 28 # 

was neceſſary to plead this privilege, ſo there was the like neceb'f 

10 4 
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to plead it according to the rules of law, which muſt be before a 
general imparlance. | 
On a plea to the juriſdiQtion on ſpecial privileges, it is uſual to Comb, 68, 


the grant a ſpecial imparlance; as in the common caſe of conuſance, 

_ He., for Oxford, &c., but they cannot imparl generally. 

ded : | ; ; | ; 

ce. ;. In what Cafes the Courts exerciſe a diſcretionary Power in 

ture granting or refuſing an Imparlance. a 

nat 

d in It is ſaid, that where the cauſe is by original, it is a favour of Skin. 2. 
the court whether they ſhall have an imparlance or not. 2 — vide 

mmon Alſo it is ſaid, that on a ſpecial capras in C. B., the defendant 2 Sho 145. 

agalnit ſhall plead the ſame term (eſpecially if it be an iſſuable term) the P. 124. 


ans. . . Lil, Reg. 
writ is returnable, without any imparlance, becauſe the whole caſe ,;* 5 


is (et forth in the writ z and an imparlance being only the better 
to inform himſelf of the cauſe of action in order to his defence, 
made there is no occaſion for it when he is ſufficiently informed thereof 
by the ſpecial capias. 
Want of an imparlance where allowable, if prayed, is error: Comb. 13. 
Sechs, if not prayed. | | 
A ſecond imparlance was moved for in a quo warranto, and ſaid Comb, 12, 
to haye been granted in the caſe of the city of London, but the 
court denied it; for Afry ſaid, that by the courſe of the court 
they were to have but the common imparlance ; and the court 
laid, that being ex gratia they may grant or deny it as they pleaſe. 
If a man plead by force of an indenture which is loſt, and Cro. Jae. 


to the 


red thus: 


\ntarnount 


_— aſhdavit made thereof, the party ſhall be compelled by the court be 

to ſhew his counterpart, and he to plead thereto, otherwiſe the court would 
pleaded court (a) may grant an imparlance, not graut the 

defendant 

n to the a imparlance, though he was ſued upon a bond of twenty-eight years old, and could not ſee the bond, 
t it ma? but bid him pray oyer of it, and plead, for the antiquity of the bond is no cauſe of imparlance, 2 Lil. 
* out Reg. 42. 
ch cout! It is ſaid that no imparlance is allowed in a homine replegiando, 3 Salk 186. 
ourt. or in an aſſiſe, unleſs upon good cauſe ſhewn ; becauſe it is fi- Id. Rm. 
ne of the num remedium. * 
aparlance A. bound by recognizance to appear and anſwer to an inform- Salk. 397. 
univerlit) ion, appeared and prayed an imparlance; the Attorney-General P 3: 
charter m. lad an imparlance is not to be denied, but aſked how long he 28 
cxcluſtte (hall be allowed ; and per cur. an imparlance is a reaſonable time Queen v. 


nancellout 


il caſe 0 adviſe; and theſe have been from one return-day to another, Rawlins 
n all call 


N & vide 
but now they are always from one term to another in the Crown- 3 Mod. 31g. 


defendant "ce; but by Holt, C. J. it ſeems reaſonable that the defendant Comb. 3. 
which the} ſhould have the ſame time on ſuch appearance as if he had ſtood 

» aſter i at, and come in upon attachment or capias, viz. the ſame time 

udged that that the length of the proceſs would take up, and no more; for 


the croun ben he had come in upon that, he muſt plead inſtantèr. 


vith pw Heretofore, when one came in upon a recognizance or habeas 6 Mod. 243. 
that 3 hut, he was put to plead inſtantèr, which was thought hard, and E Northey 
ke necebn 8tercfore now redreſſed. arguendo, 
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Sid. 32.5%, In an appeal of murder the appellant cannot imparl, but the 


On an court may adjourn it by a dier datus till ſuch a day. 
amendment b 
defendant ſhall have an imparlance or coſts, at his eleftion. Lechilſ v. Reynel), 2 Str. 950. — In alen 
for words defendant ſhall have imparlance, on affidavit of plaintiff*s being under preſecution for the 
offence. Barnes, 224, If defendant is lunatick there ſhall be impariance. Barnes, 2256.— 1 
ſhall be granted, though writ returnable on firſt return, if declaration was not delivered with notice to 
plead. Barnes, 225.—— If plaintiff has a rule to file a bill to warrant proceedings, he may enter im. 
parlance on roll; but if not entered in time, he pays cofts. Barnes, 227 — lf notice of declaration 
is ſerved on Sunday, imparlance ſhall be granted. Barnes, 309. f habeas corpus removes a cauſe 
from ſheriff s court to B. R. November 6, and declaration is delivered November 12, and rule to 
plead given, the court will not grant imparlance. Wood v. Wenman, 1 Wilf. 1 54.-——Oa procels te- 
turnable the firſt, ſecond, or third return of any term, if dec aration is delivered within four days be- 


fore the end of the term, defendant ſhall plead without imparlance. General Rule C. B. T. 8G. Þ 


2 Wilſ. 381. Not in real actions. Barnes, 2.--—Not after a peremptory rule to plead, Barnes, 225. 
Nor if notice to plead has been ſerved, though not indor ſed on the declaration. Barnes, 226, 227. 


(D) Of making Defence : And herein, of the Dif- 
ference between full and half Defence. 


Co, Lit, J)EFENCE cometh from the word defends, ſo called from the 

327+ be manner of pleading, viz. venit & defendit, and is twofold ; 
1/, Half defence, which is venit & defendit vim & injur. 
2dly, Full defence, viz. venit & defendit vim & injur, quan- 
do, &c. 


Co. Lit, Defence, ſays my Lord Cale, is what the defendant ought to 


3 "a b make immediately after the count or declaration; and in real ac- 
tk pet tions is thus, Et predif. B. venit & defendit jus ſuum, &c. In 


* Defence, perſonal actions it is thus, Et prædict. B. venit & defendit vim & 


10 one infuriam quando, &c. Et damna & quicquid quod tp/e defender 
as defined by debet. By the ſecond part of the defence, & damna, &c. he affirms 


Mr. Juſtice the plaintiff is able to ſue and recover damages on juſt cauſe, If 


— the defendant pleads in diſability of the perſon, he muſt not make 


a juſtifica- this part of the defence; as by the laſt part, viz. „ and all that 
tion, pro- „ which he ought to defend, when and where he ought,” Oc. he 


our pry affirms the juriſdiction of the court; and therefore this part mult 
L 


is now its be omitted when he pleads to the juriſdiction “. 


popular fig- > 
nification, but merely an pp2ing or dei (from the French verb defender } of the truth or validity of 


the complaint. It is the conteſtatio /iris of the civilians : A yeneral uſlertion that the plaintiff hath no 
ground of action; which allertion is afterwards exte noed and maintained in his piea. For it would be 
ridiculous to ſuppoſe that the defendant comes and deferds (or, in the vulgar acceptation, juſtifies) the 
force and injuty, in one line, and pleads that he is nor gri/ry of the ueſpaſs complained of, in the 
next. Jide B.ack. Com. 3 V. 296., &c. 


Co. Lit. Defence alſo, ſays he, is ſo neceſſaty in all caſes, that though 

27-b> the defendant appear and plead a ſufficient bar without making 
defence, judgment hall be given againſt him. 

3 Ler. a4. And therefore, where in debt on an obligation the defendant 

Hamplon qerit © dicit, that the plaintiff was excommunicated, &c. without 


ms making defence, &c., it was adjudged ill, and a reſpondeas outer 
awarded. 
Lutw. 9. But, though this be a general rule, and though the ven is the 


record of the defendant's coming into court, and is neceſſary '? | 


make hin a party ; yet it hath been held, that the 4%end. * 4 
* | 1 
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injur. were not (a) uſed in clauſum fregit and aſſaults, and that (a) As ap- 
therefore the want of them in thoſe caſes is not fatal, though Pen inthe 


f old Book of 
ſhewn for ſpecial cauſe. Eatries, fol. 9. 13, 30. 


Alſo, where a plea to the juriſdiction was offered in an inferior Vent. 334 
court, without making defence, it was reſolved not to be neceſſary 
where the court have no juriſdiction of the matter ; otherwiſe, 
where not of the perſon. | 

So, where an attorney of C. B. was ſued in B. R. in action qui Salk. 30. 
tam, for exerciſing the office of under-ſheriff longer than one gen. 319. 
year, and he venit & dicit, and pleaded his privilege, and held Kkham v. 
good without defence. Wheeler, Ld. Raym. 27. 

In ejectment the defendant wenit & dicit that the land is ancient Salk. 217. 
demeſne, without making defence; the plaintiff demurred ſpe- ——. we 
cially ; and it was reſolved that the plaintiff may refuſe the plea for carth. 220, 
want of defence; but that if he receives the plea, he admits a de- _ — 
fence; as, if one pleads outlawry, he ought to plead it ſub pede auh chat be- 
Hgilli, and if he does not fo plead it, the plaintiff may refuſe it ; ing a plea 
but if he accept the plea, he ſhall not demur for that cauſe, for * the jurif- 


it is well enough if he allow it. — 2 


out defendit vim & injuriam, and that moſt of the precedents were ſo. 3 Lev. 182. North v. Hoyle, 


5. P. reſolved, and faid, that the precedents were both ways. 


Defence is never made in a /cire facias. 3 Lev. 132, 


(E) The ſeveral Kinds of Pleas : And herein, 


1. Of Pleas to the Juriſdiction; and therein, 


1. To what Courts to be pleaded, and of the Difference between 
a Plea to the Juriſdiction and a Claim of Conuſance. 


HERE it will be neceſſary to obſerve, that the courts of Gilb. Hitt. 
We/tminſler are the ſuperior courts of the kingdom, and have 1 Pc 186. 

a ſuperintendency over all the other courts by prohibitions, if they Ses tie. 
exceed their juriſdiction, or writs of error and falſe judgment, if Courts, 
their proceedings are erroneous, and have conuſance of all tranſi- Letter: (DF 
tory actions, except between the ſcholars of Oxford and Cam- 
br iage ; and every thing is ſuppoſed to be done within their juriſ- 
action, unleſs the contrary appears; but, on the other hand, no- 
thing ſhall be intended within the juriſdiction of an inferior court, 
but what is expreſsly alleged to be ſo. Alſo, ſuch inferior courts 
being bounded in their original creation to cauſes ariſing within the 
limits of their juriſdiction, if a debtor, who has contracted a debt 
out of ſuch limited juriſdiction, comes within it, yet they cannot 
lue for ſuch debt; and if any ſuch action be brought, the defend- 
ant may plead to the furiſdiction, 

But there is a diſtinction, which is now fully eſtabliſhed, between Sand. 74. 
tne counties palatine and other inferior courts, in this laſt reſpect; — oy” 
"7 2 county palatine is a general court for all the ſubjects of the . Bell. 
Platinate, and not merely for the cauſes ariſing within that pala- Gilb. Hi. 


Aa 3 tinate; = 189 
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tinate; ſo that if a debtor goes from a ſoreign country into a pala- 
tinate, his obligations go along with him as much as if he weng 
from one kingdom into another; and if it were otherwiſe, a pala- 
tinate juriſdiction would be a ſhelter and hum to debtors, for no 
proceſs but the ſupreme prerogative proceſs runs there; and there. 
fore it hath been determined, that though the cauſe of action be out 
of the palatinate, yet if the party be a ſubjeQ of that palatinate, as 
he is by coming into that dominion, that the aCtion may be brought 


againſt him there. F 
4 Co. 213. In all actions tranſitory the ſuperior courts have a juriſdiction, 5 
Sid. 103. unleſs the plaintiff by his declaration ſhews that the aCtion accry- 1 
ed within a county palatine; or, if it be between the ſcholars of 9 
Oxford and Cambridge, in which caſe the univerſity ſhall hare 2 
conuſance; becauſe by their charter, confirmed by act of parlia- al 
ment, they have juriſdiction over the perſcns of their ſcholars, 5 
But, though an inferior court might have determined it, yet the 10 
ſuperior court, being once poſſcſied of the action, cannot be hin- = 
dered from proceeding. * 


4 last. 224 In local actions inferior courts have a juriſdiction; but here 2 10 
Boll. Abr. difference muſt be obſerved as to the manner of claiming it; for 


* og. As to the principal courts of this kind, and into which brevia domins * 
(a) So, an- regis non currunt, as the (a) counties palatine, they may plead their 100 
dert ve. Juriſdiction when intrenched upon by the ſuperior courts; but, 5 
meine, or . K 1 
heid of the Where a franchiſe, either by letters patent or preſcription, hath a 
kng's wa- privilege of holding pleas within their juriſdiction ; if the courts 
hangs be at Weſtminſter intrench on their privileges, they muſt demand G 
Rlerge's conuſance; that is, defire that the cauſe may be determined before baer 
: P'eader,7. them, for the defendant cannot plead it to the juriſdiction, And pain 
W "og © the reaſon is, becauſe when a defendant is arreſted by the king's oy 
. Ib.z. Writ, within a juriſdiction where the king's writ doth not run, be * 
1 Rau 419. is not legaliy convened, and therefore may plead it to the juriſdic- does 
* ene. tion; but the creating a new franchiſe does not hinder the wnit the 
5 tion of the from being made out as before, nor the courts above from having the e 
3 Cinque the ſame juriſdiction over the cauſe, but grants juriſdiction to the 80 
5 a4 "OY lord of the liberty; and whenever the king's courts intrench on pe: 
1 But -ide his juriſdiction, he may make his claim, and demand that the caulc lebte 
. 3 9- may be determined before him. he th 
5 For ie is there ſaid to be ſuch a franchiſe as Ely, and there reſolved, that Ely, being no county palatine, 90, 
1% but only a royal franchiſe, the deſer dent cannot plead to the juriſdiftion of a ſuperior court, but mutt Court 
Ki demand conuſance . Put in what caſes, in what manner, conuſance is to be made, wide V. 2. 105. * % 
A ! ditto, 
* Carth, 11. If the plaintiff in his declaration ſhews that the action accrued olea, 
15 35+: in a county palatine, the defendant cannot take advantage of it in But 
RM arreſt of judgment, nor can he take advantage of it by way of of be alle 
A murrer, but muſt plead to the juriſdiction of the court. An ſuch ir 
bo! here note, that wherever the defendant can plead to the juriſdic- the pl; 
7 tion of the courts at Veſminſter, there, the franchiſe may dem t to 
„ conuſance, but not vice verſa. _ delirer 
5 Paſch. Alſo in ſuch caſes, as the defendant may plead to the juri Ne u. deli 
4 tion of the courts of We/minfler, leave mult be obtained 2 ** 80, 
3 an. F; 
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court for that purpoſe (a); as was done in an ejectment brought Jones v. 


. . H nd. 
in B. R. for lands in the county palatine of Lancaſter. Andr. 368. 


{a) So, Trin. 3 & 4 G. 2. in B. R. Truſtant v. Brockleburſt, on the demiſe of Lady Lawley, leave 


was given to plead to the juriſdiction for lands lying in Cheſhire, Barnaid. K. B. 352. 365. 


As to pleading to the juriſdiction of an inferior court, herein 2 lat. 2316 
we mult again take notice, that inferior courts are bounded in Nl. wag 
their original creation to cauſes arifing within ſuch limited juriſ- 0% 
diction; ſo that if an aCtion is brought on a promiſe in a court | 
below, not only the promiſe but the conſideration mult be alleged G'lb. Hift, 
t0 ariſe within its juriſdiction; for a debtor who has contracted a 5 P. 188, 
gebt does not, by coming into the limits of ſuch juriſdiction, gire 
ſuch court authority to hold plea thereof; nor is it ſufficient to 
allege the cauſe of action within the jurifdiction of the court, but 
't muſt be proved on the trial; and if the plaintiff proves a con- 
{eration out of the juriſdiction, it cannot be given in evidence 
and if it is, the defendant's counſel] may tender a bill of excep- 
tions; and upon ſuch bill of exceptions the judgment will appear 
to be erroneous, 

As, in an action in an inferior court for calling the plaintiff Raym. 63. 
whore, by which ſhe loſt her marriage, it was adjudged, that the Len. 59+ 


1 1 a TY 3 Sid. 85. 

lols of the marriage ſhould be laid within the juriſdiction, the 382.5 4 

words not being actionable without ſpecial damage. Salk. 44. 
pl. fo S. P. 


adjudged, the loſs of the marriage being held to be the giſt of the action. 


50, if in the marſhaPs court the plaintiff declares, that in con- Lev. 50. 
bdcration the plaintiff, at the requeſt of the defendant, had taken 3d. 65. 

8 : . a . Ramſey v. 
pans to procure him a leaſe of an houſe in Helborn, the defend- ins. 
ant apud S. infra jur., &c. promiſed to pay him 10/7. Sc. this is 
not luthicient to entitle the court to a juriſdiction, inaſmuch as it 
loes not appear that Helborn, where the houſe ſtands, is within 
ine juriſdiction 3 and the jury are not only to try the promiſe, but 
tie conſideration alſo. | 

50, in an indebitatus aſſumpfit for money for a cow ſold, it muſt Sid 87. 
1ppear that the ſale was within the juriſdiction; for the being in- Lev. 96. 
cebted there does not neceſſarily imply that the ſale was there, for 
he that is indebted in one place is ſo in every place. 

So, in debt for rent upon a leaſe made infra jur. of an inferior Lev. 104, 
court, it muſt appear alſo, that the lands he within the juriſdic- 34. 151. 
ton for if part of the cauſe ariſes within the inferior juriſ- ys 46 
2 and part without, the inferior court ought not to hold Drake v. 

ea. 

but, if that which is only inducement, or matter of aggravation, Sid. fl. 

alleged to be out of the inferior juriſdiction, this will not ouſt 189. 
uch inferior court of its juriſdiction; as, if in the court of H. 3 
the plaintiff declares, that he lent his horſe at H. for the defend- 
"Mtoride to B., and that the defendant aſſumed at H. to re- 

r him, this is well enough; for it is not the riding but the 
livery which is the cauſe of the action. 

0, where in caſe the plaintiff declared in the court of Bath in Cro. Car. 
cem. demerſet, that he was a taylor, and that he uſed the ſaid art 57* 
aa 4 for N. 4 
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Roll. Abr. for ſeveral perſons inhabiting tom infra civitat. prædict. quam ali 


1 infra regnum Angliæ, and the defendant, to ſcandalize him in lis pl 
Ireland. {aid art, ſaid theſe words of him, Thou haſt fole as much cloth out d 
of my ſuit and cleab which thou madejt for me as did make thy wife a to 
waiſ/tccat, by which he loſt his cuſtomers; it was holden, that the W 
action lies in that court, notwithſtanding the allegation, quam ali re 
infra regnum Angliz, for that is only matter in aggravation of ac 
damages. 
Salk. 404. So, in a writ of error of a judgment in the palace-court in an th 
. 2, action on the caſe, wherein the plaintiff declared, that ſuch a day, & 
8. C. ee in ſuch a pariſh in the county of Middleſex, he delivered to the 78 
nion v. Da- defendant (being an innkeeper) a gelding ſafely to be kept in his a 
Ra 210. inn, and that he ſuſf-red him to be taken out of his ſtable, and 
ym. 795. g s 
rid ſo immoderately that the gelding was ſpoiled : it was objected pl 
in error, that the riding did not appear to be within the juriſdic. ac; 
tion of the marſhab's court. But per cur. In actions in inferior thi 
courts it is neceſſary that every part of that which is the giſt of the ple 
action ſhould appear to be within their juriſdiction; otherwiſe, of fit 
ſuch matters as are inſerted only for aggravation of damages, and Juri 
might be omitted, and yet the action remain, as in this caſe; and -9 
therefore the judgment was affirmed. aba. 
2 Inſt. 229, The defendant, when ſued in an inferior court for a matter not Cud 
Rig, arifing within its juriſdiction, muſt plead to the juriſdiction; 
Mod. 31. and if ſuch plea be refuſed, the courts above will grant an attach» i 4 
ment. an 
(a) F. NB. Alfo, it hath been (a) held, that if the defendant admits the 91 
45 an Fork juriſdiction of ſuch inferior court, the courts above may grant (6) 
317. Prohibition; but in the caſe of (e) Mendyle v. Stint it hath been 


(4) Where adjudged, that after verdict and judgment no prohibition lies; 
_— but in this caſe it was ſaid, that if any matter appears in the de- 
Weltm. 1. Claration which ſheweth, that the cauſe of action did not ariſe 
c. 35- a Pro- infra juriſdictionem, a prohibition may be granted at any time: lo, 
eee if the ſubject- matter of the declaration be not proper for the juig- 
vide Selk. ment and determination of that court; or if the defendant, who 
201- pl. 5. intended to plead to the juriſdiction, be prevented by any artifice, 
(c) 2 Mod, or by the attorney's refuſing to plead it, or, if his plea be not dc. 


271, 272. Cepted, or be over- ruled; in all theſe caſes a prohibition will be at 


| any time, I 18 

2 Inſt. 312. If in the county-court, or other inferior court, they ſhall divide R 

a debt of 20. into ſeveral plaints, under 40 s., in ſuch caſe the Pai 

defendant may plead the fame to the juriſdiction of the court, f and 

may have a prohibition to ſtay that indirect ſuit. EE ſpec 

Carth. 189, But it hath been held, that no action will lie for ſuing in 3 T 

_ court that hath no juriſdiction of the matter, {But quere.] Pop 

: Ol tr 

2. The Manner and Time of pleading to the Juriſdiction. "a 

5 Mod 145, A plea to the juriſdiction is not properly a plea in abateme" calt 

. 8 though in its conſequence it be ſo; and therefore is to 2 Cont! 

Saik. 298. Proper concluſion z as, re/pondere non debet, or, ft curia cognoſcere well [Bi 
pl. 9 and not quad billa caſſetur. ; 85 | 
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According to the order of pleading, the defendant muſt firſt 2 H. 6. 3a. 
plead to the juriſdiction of the court, and this he muſt regularly 3 7. 
do before imparlance; for by craving leave to imparl, he ſubmits 2. 234 
to the juriſdiction, except where ancient. demeſne is pleaded, Hard. 365. 
which may be done after imparlance, becauſe the lord might _ 46. 
reverſe the judgment by writ of diſceit; and it goes in bar of the Sd 


. a Stile, 30. 
action itſelf in that court, becauſe it is coram non judice. - Latch. 83. 


The defendant muſt make (a) but half defence, for if he makes Co. Lit. 
the full defence quando, &c,, he ſubmits to the juriſdiction, the, 197. b. 


; Lutw. 9. 
Sch being quando & ubi cur. conſideraverit. ee 3 
1%. (a) Where an inferior court hath no juriſdiction of the matter, it is not neceſſary to make any 
defence at all. Vent. 334+ 


The defendant muſt plead in propria perſona (b), for he cannot 6 Mod. 146. 
plead by attorney without leave of the court firſt had, which leave — _ 
acknowledges their juriſdiction; for the attorney is an officer of — — 
the court, and if they put in a plea by an officer of the court, that pria pœſna, 
plea muſt be ſuppoſed to be put in by leave of the court. and whilſt 


the court is 
ſting, and oath muit be made of the truth thereof; but in Carth 402. it is held, that a plea to the 


juriſeition need not be on oath, as a foreign plea muſt No dilatory plea without affidavit. 
4 Arn. c. 16. $11, [(5) In theſe two points, viz, that they muſt be pleaded in perſon, and that in 
pleading them, the defendant muſt make but baff defence, pleas to the juriſdiction differ from pleas in 
zhatement ; for theſe may be pleaded by attorney, and with full defence. Lutw. 7. Wheatley v. 
Cudmeſon, Mich. 15 C. 2. C. P. Thompſon v. Stockdale, Hil. 23 G. 3. K. B.] | 


He who pleads to the juriſdiction, ought by his plea to give Dock. 
juriſdiction to ſome other court. Pl. 234+ 


See farther on this ſubject, Vol. I. 2. 


(F) Of Pleas in Abatement. 


See tit. Abatement, Vol. I. 


(G) Of Pleas in Bar and in Chief: And herein, 
1. Of the General Iſſue, and how formed. 


[SUE is thus defined by my Lord Cale, a ſingle, certain, and Co. Lit. 126. 
material point iſſuing out of the allegations and pleas of the 
Paintif and defendant, conſiſting regularly of an affirmative 
'n — to be tried by twelve men; and is either general or 
pecial. 
The general iſſues were contrived in ſuch words as were moſt (e) That . 
proper to deny the whole fact in the declaration; as, in a charge t guilty is 


of treſpaſs, the general iſſue is (c) not guilty z in debt, that he owes 1 


a N E to any miſ. 
nothing (d); if the action is grounded on a ſpecialty, non eff factum, feaſance 


or that it is not his deed ; for the debt being grounded on a ſpe- — 
dalty, he admits the debt, unleſs he denies the deed; for the ſeal 20 


* .* 3M 
continuing, it muſt be diſſolved eo ligamine qua ligatur. 3 Mod. 324 
280. 


[Ris in are: is a good plea to an action of debt for rent; it is the general iſſue, Secs, to an action of 
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covenant, becauſe it confeſſes the covenant to be broken, and tends but in mitigation of damages. Wander 
v. Theobald, Cowp. 588. Hare v. Savile, 1 Brownl. 19. Ni debet is alſo a good plea to debt for tent fy 
Hardr. 332. 2 Ld. Raym. 1503. Bull. N. P. 190.] (d) Cro. Jac, 377. 53: to an uſuriout bogd _ 
or ſheriff 's bond non eff fatium cannot be pleaded, but muſt be avoided by ſpecial pleading. Hob. 52, ple 
& wide titles Sheriff and Uſury. "I 
| yp 
Co. Lit, An iſſue being taken generally referreth to the count, and not _ 
226. a. to the writ; as, in account, the writ chargeth him generally to be me 
his receiver, the count chargeth him ſpecially to be his receiver [ 
by the hands of T. The defendant pleadeth, that he was never the 
his receiver in manner and form, Sc.; this ſhall refer to the FI 
count, ſo as he cannot be charged but by the receipt by the plac 
hands of T. 5 
co. Lit. An iſſue ſhall not be taken on a negative pregnant, which im- . 
126. . plieth another ſufficient matter; but upon that which is ſingle and * 
ſimple, as ne dona fas per le fait implies a gift by parol, and there. 45 
| fore the iſſue muſt be ne dona pas mods & forma. 4 
Co. Lit. Some iſſues be good upon matter aftirmative and negative, albeit hon 
105 Ge be- the affirmative and negative be not in preciſe words (a); as, in debt = 
a ug pot 
* an for rent upon a leaſe for years, the defendant pleads, that the 3 
ie may be plaintiff had nothing at the time of the leaſe made; the plaintif ES 
Joined en replieth, that he was ſeiſed in fee, &c.; this is a gaod iſſue. entere 
two affir ma- him 
tives. Co. Lit. 126. a. Bro. Iſſue, 28. So, if ifſue be tendered by an affirmative, and the other 
join, it is good, though there was not a negative. As, if an executor plead, ns aſſets, and the piaigh8 
reply, that he purchaſed another writ, and then he had aſſets, and tender an iſſue thereon, and the de. Tl 
fen ant join, it is good. Aldrich v. Welthal, Cro, Jac. 580. 589. So, to debt upon bond, the ce. parec 
fendant pleaded, dureſs of impriſonment ; to which the plaintifF replied, that the defendant was at langt, is þ 
and at his own diſpoſal, and executed the bond of his free will, and not for fear of impriſonment, and a 
concluded to the country. To this there was a demurrer, and judgment given for the plainizfi, which the p 
judgment was atfirmed in error. For fer curiame—This is ſuch an affirmative as implies a negative; In 
like the caſe of pleading in a writ of right, where the demandant counts, that he has more right than * 
the tenant, and the plea of the tenant is, that be hath more right than the demandant. The ancient re 
rule of 1equiring an affirmative and negative bath been long broken into, as, in the common cale 0! plain 
infancy, where tormeriy they not only replied full age, but alſo traverſed the infancy, which is not now move 
required. Sir T. Jones, 6. It is enough, if the ſecond aſfirmative is ſo contrary to the firit, that the the 
firſt cannot in any degree be true. Tomlin v. Purlis, 2 Str. 2177, 1 Wilſ. 6. S. C. However, in e 
Sav. 86. it is ſaid, that where there are two afficmatives, one of which implies a negative of the other, Woul 
the iſſue cannot be properly joined upon them without a traverſe, ] record 
An 
Co. Lit. Where the iſſue is joincd of the part of the defendant, the entry Murr 
120. % js er de hoc ponit ſe ſuper patriam; but if it be of the part of the before 
43 H. 6. 22. , . .. . . 3 4 
plaintiff, the entry is er hoc petit quod inguiraſ ur per patriam. wyere 
Co. Lit. There be ſome negative pleas which be iſſues of themſelves, and ir 
, _ whereunto the demandant or plaintiff cannot (5) reply, any more that is 
—4— is, than to a general iſſue; which is ef predius A. ſimiliter; as, 1 ſaver 
that itwould tenant do vouch, and the demandant counterplead, that the vou- But th 
cpa chee or any of his anceſtors had any thing, c. whereof he might he has 
a + make a feoffment, he ſhall conclude, er hoc petit quod inguiratur fff bee 
plication, patriam & predifus tenens ſimiliter: ſo, in a fine pleaded by the Clearly 
=. tenant, c., the demandant may ſay, quod partes fints nihil habue- aver, 
rally would runt, and hoc petit guad inguir. & prædict. tenens femiliter: and fo 'u here, 
leave RAS a writ of dower, the tenant pleads, ne wngques feiſs que * . 28 
large a : redif, tint; 
cemprchen- {ball conclude, et de Bec ponit fe ſuper patriam & predic. Plant 
ve, and to femiliter. 1 + P c: ion 
reply any particular kind of eſtate would be too narrow, and conſequently immaterial. 1 P. Was 27+ pain, 
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Erery iſſue conſiſts of an (a) affirmative and negative; and an Co. Lit. 226. 

iſue being once well tendered muſt be accepted, and cloſes the 2 . 
pleadings. 1139. 
Comb. 36. (4) A ciſtinction was thus taken by counſel, viz- that where an affirmative came after a 
betete, there, iſſue ought not to be joined, but ought to be lef on the other ſide ; but, where the 
wan ve was firit, and the negative came after, there, it ought to be joined. But Holt, Ch. J. faid 
ke had never heard of this diſtinction, and therefore gave but lictie regard to it. Carth. 88. 


In an audita querela, to avoid the execution of a recognizance, Cro, Elis. 
the plaintiff ſet forth, that it was defeaſanced upon payment of 754-5: 


g : uiſh „ 
livers ſums of money at certain days, and that he was at the Phillips, 


place appointed and tendered the money, and that the defendant () A pro- 
was not there to receive it: the defendant pleaded (6) proteſiando, pw 
that the plaintiff was not there to pay it, and that he was there che N 
ready to receive it, abſque hoc, that the plaintiff was ready to pay that taketh 
it; which being ſpecially demurred- to, the court held the plea | 8 
naught; and that there being an expreſs athrmative and negative, again him 
there thould have been no traverſe for ſo they may traverſe one and there- 


Og 7 . . fore, it the 
vpon another ad infinitum. inue be 

fund for a villein, he is enfranchiſed for ever; and yet in ſome ſpecial caſey, albeit the iſſue be found 
guat him that maketh the proteſtation, yet he ſhall take benefit of his proteſtation ; as, if a man 
evtereth into warranty, and *aketh by proteſtation the value of the land, albeit the plea be found again& 
bim, yet the protettation ſhall ferve him for the value. Co. Lit. 126. a. 


The reaſon of joining iſſue is, that the party may come pre- Lucas's 
pared to defend one ſingle point; which holds in all cafes, except as 2 
in barratry; and even in that notice muſt be given of the point Barratry, 
the proſecutor intends to proceed on. 


In an action of falſe impriſonment, the defendant juſtifies by Rm. £0. 
force of a /atizat out of B. R. by force of which he took him; the Keb. 125. 
plaintiff replies, that he did it de injurid ſud preprid, & c. It was — I 
moved, that this was naught after a verdict, and not helped; but Walke 
the court held it well after a verdict; but that upon demurrer it 
vould be naught, as being multifarious, jumbling matters of 
cord and matters of fac together. | 

[An action of debt was brought upon a recovery in the court of Lev. 194, 
Nerwich; the defendant ſhews, that the court is holden by cuſtom Sid. 302. 
before other perſons, ab/que hoc, that the plaintiff ſuch a day re- — 1 
cveretl ſecundum conſuetudinem, &., upon which it was demurred; Dring v. 
ad in defence of the plea it was ſaid, that it is not the record * 
laat is put in iſſue, but the cuſtom only, and that may well be £2, bay 
taverſed; for which were cited Hob. 244. Hutt. 20. 1 R. 3. 9. formd are of 
* the whole court held the plea pregnant and inſufficient; for 22 
de has made the day parcel of the iſſue, which he ought not to and [ 
bre done, but have ſaid only (c) mode & forma; and they held but words of 
dearly, that the cuſtom to hold courts might well have been 8 
erled, if that point had been ſingly brought into ifſuez but — Soo 
3 matter of record is mixed with matter of fact, which is ill ed; where 


4 general demurrer z and therefore judgment was given for the — = 
pantf, to ha point 

: of the writ 
— there, modo (7 formd are but words of form; but otherwiſe it is where a collatera — in 
Faun; 13 traverſes ; c 
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de found the feoffment of one, there, modo © form? is material: fo, if a feoffment be pleaded by 2 


and it be traverſed, abſque hoc, guad feoffavit medo & forma, upon this collateral ilſue macs & 
ſo eſſential, that a jury cannot find a feoffment without deed. Co. Lit. 281. b. 


uin 
Crokatt v. [The plaintiff declared upon two bills of exchange, and ſerer; 
Jones, other promiſes : the defendant, as to the two firſt counts upon th 
2.14. Raym. bills of exchange, pleaded, qued actio non accrevit infra ſex ann, 
1441. and as to the other counts non aſſumpſit generally. The plaintif 
replied, that upon ſuch a day he ſued out a /atitat, which he con. 
tinued down to the preſent declaration, and'averred, that the caut 
of action aroſe within fix years before the ſuing out of the lam 
The defendant in his rejoinder, protęſting that there was no ſuch 
writ iſſued as ſet out by the plaintiſf, for plea ſaid, that after the 
fix years were expired, viz. ſuch a day, the plaintiff firſt ſued out 
a /atitat, which he ſet forth, and that he appeared to it; and tha 
the plaintiff declared upon it, as above, and traverſed that he 
appeared and put in bail to the writ mentioned in the replication, 
and concluded with an averment. The plaintiff demurred, and 
ſhewed for cauſe, that the rejoinder is contrary to the record of 
appearance, and a negative pregnant. The plaintiff had judg. 

ment. 
Co. Lit. An iſſue ought to be upon a point, which may be well tried, 
126. "Thus, if it be alleged, that a woman was en/eint by her huſband u 
the time of his death, the ifſue muſt be, if ſhe was enſeint, not i 
enſeint by her huſband, for filtatio non poteſt probari.] 


2. Immaterial and informal Iſſues, and where aided. 


Nd. tit. Here the general rule is, that where the iſſue is immaterial, : 
—_— verdict will not aid it; but where it is only informal, it i 
; helped, 
Carth. 3711 An immaterial iſſue is, where what is _— alleged by 
3 the pleadings is not traverſed, but an iſſue taken on uch a point 
. 137. as will not determine the merits of the cauſe: an informal iſs 
is, where it is not traverſed in a right manner. | 
Cro. Eliz. A verdict cannot help an immaterial iſſue, becauſe what ah 
327" 1:20, leged in the pleadings is not put in iſſue; or, if it be, it 15 00 
Carth. —4 deciſive between the parties, and ſo the verdict is no good founde 
a Roll. Rep. ation for the judgment; and if what is material in the pleading 
rH os be not put in iſſue, it is not made neceſſary to be proved on 5 
Je. so. trial; but if it be not deciſive, then what is neceſſary to be ptotel 
on the trial will not in all caſes be a foundation for the judgment 
for the courts in theſe caſes are judges on what point they ought i 
go to iſſue, ſo as to be a legal charge by the plaintiff, of 1 
charge by the defendant ; ſince it is the province of the judges 
ſettle the matter of law, and the jury the matter of fact. * 
3 Leen. 66. If the plaintiff declares upon a promiſe to find the plaintiff, ; 
2 V- wife and two ſervants, with meat and drink for three years, To 
2 Leon. 195. requeſt; and the defendant pleads, that he promiſed to Yr” x 
S C. cited. plaintiff and his wife with meat, &c. ab/que hoc, that he promile 


Godb. 56- find, Se. for two ſervants, c., and the plaintiff replies hit 
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$4 promiſe to find, Qc. for three years next following, & Bot 
faul, Ke., and thereupon a verdict is found for the plaintiff; yet 
be ſhall not have judgment; for the promiſe in the replication is 
ot che ſame with that in the declaration, which was traverſed by 
he defendant; and ſo there 1s no ĩſſue joined, and therefore is not 


feu 


ſever] 


-- 


Sandbank 
v. Turvy. 


593 8. P. 


on the helped by the ſtatute. 

dannn If in debt on a bond conditioned for the payment of 1053 J. at a c. Jac. 
laintif certain day and place, the defendant pleads, that at the day and 585. 

he cor. place he paid prædict. 100 J. quas ſolviſſe debuit ſecundum formam *& 

e cauſe £:3m canditionis ; and the plaintiff replies, Quad non ſolvit prædict. Hob. 103. 
latin 105), &c., and a verdict is found quad non folvit the ſaid 105 f.; yet Cro. Car. 
10 ſuch the plaintiff ſhall not have judgment; for prædict. 100 l. ſhall adjudged. 
3 not be intended the 105 J., and ſo they meet not, and there is 

ued out 


nd that 
that he 
lication, 
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*cord of 


ad judg- 
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no iſſue. 


If in a ci. fa. upon a judgment againſt the adminiſtratrix. of c. yg. 


J. S., the defendant pleads, that the ſaid J. S. made B. within 00, 


1 287 — 0 V. 
ige his executor, and that adminiſtration durante minore etate of 290 lod by 


the faid B. was committed to the defendant, and that ſuch a day threejudges 
the ſaid B. attained the age of ſeventeen, and then refuſed to be 3 


executor, c., and that when the ſaid B. attained his ſaid age, the de warns 


defendant had fully adminiſtered, Sc. and the plaintiff replies, iſſue, and - 


that at the time the ſaid B. came to his ſaid age devaſſauit diverſa 


*, &c., and the defendant rejoins, Quod ipſe non devaſiavit, &c., 


aud thereupon iſſue be joined, and found for the defendant ; ſhe 


o the ver- 


dict vid and 
not aided by 


the ſtatute 


ſhall have judgment; for the devaſtation muſt be intended by the 1 
alminiſtratrix, and the plaintiff ſhall not avoid the verdict by an Lie. 


exception to his own replication. 52. S. C. 


lu treſpaſs the defendant pleads an accord between the plaintiff Roll. Re 


and J. S. of the one part, and the defendant of the other part; 
the plaintiff replies, Quod non habetur talis concordia between the 
Plaintiff and defendant, gualis the defendant had alleged; and on 
le joined a verdict for the plaintiff; yet he ſhall not have judg- 
ment; becauſe the plaintiff does not traverſe the ſame concord | 
wat is ſet out in the defendant's bar, but puts another concord in 
ue, not alleged in the defendant's bar, between the plaintiff and 
Gtendant only, and the court cannot be certain which is proved 
the trial; and though it may be ſaid in this caſe, that either 
May bar the action, yet only one thing is to be put in iſſue; and 
i 1t ſhould be otherwiſe, there would be no correſpondence be- 
een the probata and allegata. | 
la debt on a bond conditioned for the payment of 8 J. on a cex- c Car. 
an day, the defendant pleads payment on the day in the condi- 316, 317- 
un, et de hoc ponit ſe ſuper patriam, & prædict. the plaintiff ſimi- Tara 
iter, and found for the plaintiff : here, the defendant has cloſed Sid. 290. 
be iſſue on the plaintiff by the hoc ponit /e ſuper patriam ; yet the .. ces 
— cannot take advantage of the informality of his own 
PQ, and it is waived on both ſides when they go to iſſue on the 


lubſtance of it. ; 


but, if in treſpaſs the defendant pleads a ſpecial juſtification, Sid. 341. 
plaintiff replies de injurid ſud propria ab/que tali cauſa, ow 2 | 
% tough the iflue is found for the plaintiff, yet it is wrong 4 ng 
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Roell. Rep. after verdict, becauſe the injurid ſud proprid does no more than 
27. 8 F. affirm the declaration, and does not confeſs or deny the bar; and 
a6<udg*d therefore the giſt of the bar is in ifſue at all, but rather | 

Sule, 150. therefore the gilt of the bar is not put in ifſue at all, but rather ſtand, 
798. Vie confeſſed by the replication fince the cauſe is not traverſed ; for ſay. 
4x = ing it was de injurid ſug propria is no more than ſaying, that not- 
Vent. . withſtanding the cauſe mentioned in the bar the defendant com- 
S.P. ſaid to mitted the injury, which, the bar being a ſufficient excuſe cannot 


have been be; but it docs not in the leaſt put the bar in iſſue. 


adj udged. 


$ Co. 66. The poſition in this paragraph is too general. — There are many caſes where the gener 
teplication with the general traverſe is ſuſficient. Many where it is not. 


vid. 341-2. If in an afſumpſit for wares ſold, the defendant pleads quad ten- 
— pore quo, & c. he was an infant, and the plaintiff replies they were 

for neceſſaries, & hoc petit quod inguiratur per patriam, &c., and 
thereupon iſſue is joined, and a verdict found for the plaintif; 
though this traverſe is informal, becauſe the plaintiff ought not to 
have cloſed the ifſue, but to have given the defendant an opportu- 
nity of rejoining, that there might have been a proper negative to 
his affirmative; yet, ſince the matter of his replication is put in 
iſſue, viz. whether they were neceſſaries or not, the defendant 
has waived all objections to the form, and by ſuch waiver it ap- 
pears that he is not any ways injured by not rejoining, and it 
being found that they were neceſſaries, the plaintiff ought to 


prevail. 
oro. Jac. © In debt on a bond conditioned for the payment of 60 J. on the 
435+ 25th of June, the defendant pleads payment on the 20th of m 


e ſecundum formam & effetum conditionis, & ſur ceo iſſue 1s joined, 
and the verdict finds quod non ſolvit 60 l. at the 20th; the plaintif 
ſhall not have judgment, for the iſſue is deberg the matter of the 
condition, and ſo void, and it might have been paid the 2500, 
though it. was not paid the 2oth, ſo that it does not appear the 
condition was broken. But, where the iſſue is deciſive between 
the parties, though it be not ſo apt, yet this ſhall be cured alter 
verdict. 

Cro. Jac.q44 As, in replevin the defendant avows that Ellen Endervy wa 


_ 54+ ſeiſed in fee, and took Pigett to huſband, and had iſſue by hm 
bor: Thomas; that Effen and Thomas granted a rent-charge for which 


Pigott. ; iſed 1 
0 he diſtrains; the plaintiff replies, that one Fi/ber being ſeiſed n 


fee gave the land to J. Endery in tail, who had iſſue Ellen; that 
. Enderby died, and Allen entered, and being ſeiſed in tail took 
igott to huſband, and had iſſue Thema, who is dead, who grant 
ed, &c. abſque hoc, that Ellen was ſeiſed in fee; though this wa 
an informal ifſuez for the plaintiff ought to have traverſed that 
Themas the grantor was ſeiſed in fee; yet it is a decifive iſſue, for 
it is allowed on both fides that Thomas was in by deſcent from 
Ellen; and if Ellen was ſeiſed in fee, Thomas was ſo too, 
conſequently, had good right to make tbe grant. ; 
8 Co. 43. If in debt upon a ſingle bill the defendant pleads Nee 
Nichols without an acquittance, and thereupon iſſue is joined, and * 
Movr, 652. for the plaintiff, he ſhall have judgment; for the payment WR 


S. C. Cro. out an acquittance is no plea to a ſingle bill; yet, becauſe = 
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1 Fas joined upon an affirmative. and negative, and verdict for the Eli: 
plaintiff, he ſhall have judgment: adj { 455. 

3 and 2 Judg : adjudged upon a writ of 8.0. 

ands . and the firſt judgment affirmed ac- 3 Balls e 

r fa cordingly. \ 

A In an action of debt, if not guilty be pleaded, and there be a * 

| rerdict for the plaintiff, it ſhall be ai Joy, 56. 

2 , , e aided by the ſtatute z be Cro. Eli 

4D being an ill plea daf 15 atute; becauſe . Blizs 

nnd deing plea, and a falſe one, the plaintiff ought to have his 275. 
judgment, both for the badneſs of th : 2 ſon. 254, 
th rg - $ of the plea, and for its falſchood : [9: 
but, if the verdict had been for the d i 
e general ſhould have judgment be e b 2 op on . —— 
we : becauſe the declaration i gviity would 
by the plea. is not anſwered verde a good 
lea in debt 
ad tem- batute, as for not ſettin 1 0 
ature, | g out tithes, uſury, &c.? * on a penal 
y were executors, not guilty may be pleaded Th well — nil * he” 1885 vy On devaſlavit ag ainſt 
e., and Rs | 
aintiff; So, if in an afſumpſit the defendant pleads not guilty, and there- Cro, Eli 
vpon iſſue is joined, and found. for tl Wt» ; Oro. Eliz. 
t not to „ , T0 or the plaintiff, he ſhall have 47% 
b A ihe in-thes aching rig; 
_— ſet becauſe there is a diſceit alleged, not guilty is an anſwer 5 
0 7 I . 2 - © C3» C i a; 
; putin r and it is but an iſſue misjoined, which is aided by the in abe . 
| U e. 2 , 
fendant executor upon the bond of bis teſtator the defendant pleaded nen eff fuctun —_ * 
. If in debt againſt : 458. 
"ad 1 10 A. as executor of B. the defendant pleads, Hob. 49. 
3 eſtate, and that adminiſtration of hi 
ught to committed to C., and th Tn | n of his goods was Kev v. 
"Ry and the plaintiff replies, that, before the ſaid ad- 9 
8 — granted, divers goods, Sc. came to the h [(5) So, an 
on the defendant, which , . o the hands of the ifue, chat 
of Fun * 1 „ as executor to the ſaid B. adminiſtravit ſeu aliter gold was 
; Joined, nth 4s um proprium diſpofuit & convertit, &c., and thereupon 2 

* e isjunctire iſſue is joined, and found for th nereupon ſhip paſſing 
plaintiff (hall have judgment (5); for tl „and found for the plaintiff, he or upon its 
er of the and ſo it is withi 2 q 3 for the point in iſſue is directly found, paſſage from 
he 25th, 18 3 e _— ; and this alto is no improper iſſue 3 

a adminiſtered or : is good. 

. " mult be as executor. CN AG ONS 290 _ — 

vere not concealed or withholde ti 1 = oy 
d alter 2 Hardr, den. Hardr. 17. Dyer, 43. b. . e cuſtoms 
_ ir 13. Foran iſle may be upon a dixjunQiee, SE ts dt he RD 
| , von) maus.] e disjunctive propoſition ae 
erh) vn If in replevi 

| Um replevin the defendant avow 

e by bin BR juin replies, that he ſei 'S for damage-feaſant, and the Hob 113. 
for which i uin land, and tl was ſeiſed in fee of a meſſuage and cer- () If in 
ſeiſed in ind that the iat J. S. was ſeiſed of another meſſuage and land debt upon an 
en: that mon, , OS and all thoſe whoſe eſtate, &c. had com- — 

, 3 . — lace te v N end- 
tail too ather meſſuage an Fo 7 Wages, Sc., and conveys to himſelf the ant pleads 
ho grant defend: ands for years, and ſo juſtifies, Sc., and th N 

: —encant traverſes the preſeripti I ins ] g the of uſury, & 
\ this vz if; though + f preſcription, and it is found for the plain- 4 —— 
erſed 1 bah, mes 0 2 deres thus confefſed for ſeveral is groſsly 7“ . 
e iſſue, lot ue thereupon confuſed 10 i vie, &c. 
w 1 wed by the ſtatute. Wy | ** alter verdict it was — — 

unken upon b corrupte rece. 
too, * pon oth, and found for the deſendant, he ſhal . pit the win 
an _ material, and the other not. — oy 1 though this iſſue 15:double. 
; ayment, tt hew ahh fenementis, and the plaintiff replies 2d. hab. "tao & in debt for rent the defendane 
pa 1 Juigment ; f. n particular, and thereupon ifſue is joined, and f Jaſfcienten f atum, &c. but does 
and foun u edu = 8 the iſſue 18 informal, yet ha 8 of __ for the plaintiff, he ſhall bave 
nent wil „de. Cuts v. Gill, Telv. 227+ Cto. Jac» 312+ & vide Bull, 41 is found, viz, that he had 
cauſe if | 5 MAS 
vu It 
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If in an aQion of (a) covenant the plaintiff affighsabrech; that * 
the defendant was not ſeiſed in fee, & fic infregit conventionem;- and ye 
im 

th 


v. Comb, the defendant pleads non infregit conventionem; and thereupon iſſue 
Ce) So, here is joined, and a verdid for the plaintiff, he ſhall have judgment; 


eee for this is but an informal iſſue. pe 
| repair, ; | f 
43 and the plaintiff aſſigns the breach, that the defendant ſuffered the houſes to be ruinous, & fie nave. 1 
* paravit, and the delendant pleads, that he did not ſuffer them to be"ruinous. Moor, 339. Cro, Eliz, the 
4 457- 2 Leon. 116, | | Px ſati 
1 Sid. 444. In an action of aſſault and battery, the defendant pleads, that the the 
4 — 762% Plaintiff neglected his ſervice, per quod moderate caſtigavit ; the il 
1 * plaintiff replies, Quod non moderate caſtigavit; and the Iſſue was 
1 found for the plaintiff: though this be an informal traverſe, being Gan 
15 rather a traverſe of the chaſtiſement than of the moderate manner fur 
80 of doing it, and the right traverſe ſhould have been de znjuria ſus oo 
128 proprid abſgue tali cauſa, yet after verdict it is good; becaule the s , 
„ jury have aſcertained that he did not beat him moderately. 
If an iſſue be on a point that is impoſſible in ſubſtance and na- Us 
wt ture of the thing, it is not cured by the verdiCt ; but, if it be only we 
** . g ; oh 11 palt 
1 impoſſible in the manner and form of it, a verdict will cure it; 1 
"ih for where the ſubſtance is impoſſible, no verdict can cure it, be- wh 
R cauſe it cannot make that true which cannot poſſibly be; but "6 
140 where it is only impoſſible in the manner of it, there, the thing hair 
1 which is poſlible may be found to be or not, and the manner 
vl (3) Hob. which is impoſſible totally rejected (5): as, if an action of aſſaul "_ 
»f x date + and battery be brought, and the defendant juſtify by conveying to ſhes 
Wh. Taker y himſelf an eſtate by copy of a parcel of the manor of C., whereof 10 
[4 Salter. D. is ſeiſed, and that the plaintiff came upon it, and that he laid Tg 
nh; his hands mollitr; the plaintiff reply, and convey to himſelt an "iu 
* eſtate by copy of another parcel of the manor, and that D., lord 5 
18] of the manor, had for himſelf and tenants a way over the = 
Wo. defendant's piece of land; iſſue is joined, and verdict for the plain- 1 0 
1 tiff; this is a void preſcription; for a copy holder, being originally ag 
4 but a tenant at will, could not preſcribe at will, but in the name a 
ol of the lord, for an eaſement; and for an eaſement out of the Va 
. manor he could not preſcribe in the lord's name, but mult lay t * 
0, by cuſtom as the lex loci; but being laid here by way of preſcrip- that h 
. tion, it is in its own nature void; and the verdict could not make Keie 
hr that which was repugnant to the nature of the thing to be true « at pl 
wy falſe, and by conſequence could not help it. ſo join 
1 Cro Car. 78. But, in debt on a bond conditioned for the payment of 1000 julgm 
5 e 8 on 31 September, if defendant pleads payment at the day, wes” It 0 negati 
* Noy, 85. found againſt him, the plaintiff ſhall have judgment; becau N t forme 
7 Purchale payment is what is material, and the day is impoſſible and alto- =" 
. v. Jeson. gether idle and void ; for not being paid before the end of that ing is 
1 month the obligation is abſolute. a renant 
"19 Woolley v. {In an action upon a contract for ſtock, which was required ions 
* 3 act of parliament to be regiſtered before the iſt of November * anſwer 
Wn 3 Mal 393. the defendant pleaded, that the contract was not regiſtered — cial de, 
bt e. the iſt of November 1720, ſecundum formam flat.; the plainti . Wubte, 
YH plicd, it was regiſtered before the 11t of November 17205 ſecun an ifſuc 
oe 5 ; Fe ** Vor. 
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ſermun Hat. upon which they were at ifſue, and the plaintiff had a 


verdict. Upon motion in arreſt of judgment, that this was an 
immaterial ifſue, the court held it well enough; the regiſtering of 
the contract was the material part; and the time which was im- 
pertinently alleged, may be ö as ſurpluſage. 

To debt upon bond the defendant pleaded, plen? adminiftravit ; 
the plaintiff replied, that the defendant had aſſets in his hands to 
fatisfy the damages aforeſaid, and thereupon iſſue was joined; and 
the jury found a verdict for the plaintiff. It was moved in arreſt 
of judgment, that this is an immaterial iſſue, for it ought to have 
been, whether the defendant had ſufficient to ſatisfy the debt and 
domages, In anſwer, it was ſaid, that the word damages is only 
{urpluſage, and by leaving it out, the iſſue will be a ſenſible, mate- 
rial iſſue, v/z. that the defendant had ſufficient to ſatisfy, &c.; and 
of that opinion was the court. ] | 

If in treſpaſs iſſue is taken, that the prebendary of A., and all his 
predeceſſors, &c., had uſed time out of mind to keep a ſhepherd, 
for the better keeping together their ſheep feeding in the ſaid 
paſture from the ſheep of T. Earl of S., and the iſſue is found for the 
plaintiff accordingly z though it is ſenſeleſs and impoſſible that the 
ſheep of the prebendary, c. time out of mind could be kept from 
the ſheep of the Earl of S., being but one man's life, yet the 
plaintiff ſhall have judgment; for the ſubſtance of the iſſue is the 
keeping the ſheep of the prebendary, &c., and the other part is 
but a conſequence thereof, that thereby they were kept from the 
lacep of the ſaid earl. 


39 


Callet V. 
Matterman, 
1 Will. 238. 


Hob. 117. 
Naoper vs 
Jaſper. 


— —— —— __— 


370 Pleas and Pleadings. 


broken his covenant he was ſciſed in fee, and if he was not ſeiſed 
in fee, he had broken his covenant ; that it is not wholly immz. 
terial, and informal iſſues are cured by 32 H. 8. c. 30. after ver. 
dict, though immaterial ones are not. 


\ 

3. Of ſpecial Pleas; and therein of Pleas amounting to the Ge. g 

1 neral Iſſue, and of Matters which may be pleaded or given in £ 
WW Evidence. - 
ia (a) Plead- The defendant is at liberty to plead the general iſſue, or traverſe a 
tl ing tht any material point of the declaration; but (a) he cannot plead x = 
= eee plea that amounts to the general iſſue; for pleas which amount to 1 
14 ive is not the general iſſue are only facts on which the iſſue may be turned v2 
in: " e in evidence, and therefore are not iſſues of fact, to be referred to 2 
4 when ſuch the court, but matters of evidence to be determined by a jury, * 
8 plea is plead- and conſequently not good pleas; becauſe they draw to the eu- "6 
1 ed it ie a mination of the court what is proper to be determined by x * 
3 good cauſe , the 
1 of a ſpecial Jury. N Was 
„ demurrer ſince 27 Eliz. c. 5. and before it, of a general one. 10 Co. 95. a. The reaſon of preſſing 2 
. the general iſſue is not for inſufficiency of the plea, but not to make long records when there is no as 1 
8 occafion. Hob. 127. A plea which amounts to the genera! iſſue is only matter of form, Roll, Rep, hav 
| 112 3. and therefore mutt be ſpecially ſhewn as cauſe uf dequrier. Cro. Car. 157. they 
Wh ; Play 
. 3 Mod. 166. Where the defence conſiſts in matters of law, there, the de- 3 
1 fendant may plead ſpecially; but, where it is purely fact, the ka. 
Well general iſſue mult be pleaded, And in all actions the defendant ray. 
0 may ſhew any matter to the court why the action does not he; © ow 
In. | and this being matter of law, is proper to be ſhewn to the court, a 
i and not to the jury; for being queſtions of law, the judges are 10 ' 
iN determine whether they diſcharge or bar the plaintiff's action; wh 
1 but ſuch bars or matters produced by the defendant may be . to be 
* verſed by the plaintiff, whether they are true or not, which lab. / ” 
„ f ſequently draws them to the examination of a jury. on 
| 1 5 Mod. 252. Whatever therefore makes the fact complained of to be fi, 7 F. 
* e 50. is matter of juſtification, and to be {hewn to the court ; because n ; 
wy Hob. 174. the court are judges how far the fact, if done, was lawfully done; I96 
. and therefore on not guilty in treſpaſs the defendant cannot ſhev * | 
34 a licence to prove there was no treſpaſs; becauſe though the l. heres 
[3 | cence makes it no treſpaſs, yet he ſhews that licence to an 8 . > 
* proper juriſdiction, via. to the jury, who are not proper Jucges a 4 bs 
[x the law. 82 n 
I" So, if the defendant ſhews a releaſe of a debt to a jury, it ü 2 
i ; evidence; becauſe, though the releaſe makes it to be no debt, 0 a8 a 
=_ ſhews it to an improper juriſdiction, But, though a man mu wa 1 
. ſhew all matters to the court that confirm the fact complainel ug 
and diſcharge it, yet, where any thing goes in denial of the ſa 10 an 
there, it mult be given in evidence on the general iſſue; decals ag 
4 whatever denies that cauſe of complaint is matter proper to , | y ; 
. hibited to the jury, who are judges whether the fact was, or — be g. N 
9 and therefore actions of trover and aſſumpfit, which are — den, 

1 inventions to get rid of the law-wager, which lay in the in 


eiſed action of debt and detinue, were ſo formed, that almoſt every 
Ma thing may be given in evidence on the general iſſue. 
ver- As, in trover, the plaintiff declares of the property of the goods Yide title 
and chattels, and that they came by finding to the defendant; ole 2nd 
whatever matters are alleged that conſeſs property in the plaintiff, 8 
will entitle him to his damages, and whatever deny it, are on the 
Ge general iſſue; and therefore levying by diſtreſs, releaſes, and the 
wats lice, which were anciently in this action, are now given in evi- 
dence; becauſe they diſaffirm the property of the plaintiff on 
which his action is founded. 
averſe So, in a/ſump/it, the action is formed on a contract, and the ee title 
lead: treſpaſs to the plaintilF is the non- performance of it; and though Aumphir. 
wn the iſſue be 1227-a/ſumpfit inſtead of the old iſſue not guilty, yet on [() — * 
Lurned this iſſue every thing may be given in evidence which diſaffirms ft, * 
wein the contract, for that goes to the giſt of the action; ſince if there ſendant may 
d Jul], be no contract to be performed at the commencement of the ac- 2 
r tion, there can be no treſpaſs for the non-perf fit: ks hc 
ap ion, t p N on · performance of it: and vſurious 
| therefore a releaſe goes to the gilt of this action; for it ſhews there contratt z 
. was no caulc of aCtion at the time this action was commenced ; for _— 
AAN 25 in trover he muſt have a right to the thing, ſo in aſſumgſit he muſt void pro- 
oll. Rep, have a right to the thing declared on; therefore every thing that mile. Lord 
ſhews the contract to be void, as, non-age, or more money loſt at — Str 
play than the ſtatute allows, may be given in evidence on the ge- 498. And 
the de- neral iſſue ( a). in general, 
ct, the iffects the promiſe may be given in evidence on this plea : as, where a ſeaman had ſued 3 


-fendant 


ralty court for his wages, and had judgment againſt him there, and afterwards brought an aſſi:mpſit 


not he; 1 law, the defendant was allowed to give the ſentence in evidence on non-afſumpſit. 2 Str. 733. ] 
je Court, 
= ae But matters of law, which do not go to the giſt of the action, Carth. 387. 
1970 but to the diſcharge of it, even in theſe new-framed actions, are Salk. 278. 
| be w to be pleaded, as the ſtatute of limitations: ſo, if a leſs ſum be * 
ich ſub pad! before the time; becauſe that is not a performance which 

(itroys the being of the action, but a collateral agreement that 
e lawſu), deſtroys the performance of it. 
: becauk Wo matter be pleaded which amounts to the general iſſue, yet, if 3 Lev. 41. 
ly dove: uh be alſo a ſpecial matter of juſtification joined in the ſame | 
mot ſbev pea, the plea is good. 
gh the | ; [n trover the defendant pleaded a ſale in a market overt, and Cro. Jac. 
0 an in- tereby juſtified the converſion ; and ruled that a nihil dicit ſhould 65 
judges a be entered, if he did not plead the general iſſue, for that it 


15. it 15 00 


rm to it. And in another (a) caſe in trover the defendant (a) Cro. Jac. 
praded another plea amounting to the general iſſue; and the 31). 


0 debt, be rt doubted, whether they ſhould compel him to plead the ge- 

man mul ion] ile, or award a writ of inquiry; but reſolved at laſt to 

plains 1, 1 a writ of inquiry. 

of the faCh 8 * action on the caſe by a commoner for digging pits, the de- Sid. 106. 
e; becaul ho ant juſtified, that he was lord of the ſoil, and digged for coals, 

er to be c hg 3s little damage as he could, and that he left ſufficient com- 

as, Or 0 n; and on demurrer adjudged againſt him, that it amounted to 
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Vent. 249 In treſpaſs, if the defendant pleads property in a ſtranger ot 

— 2 himſelf, it amounts to the general ifſuez otherwiſe, in repleyin, 

329. in which caſe it may be pleaded in bar or abatement. But, where 
in treſpaſs the plaintiff declared, that the defendant broke hi 
cloſe, and took guedam averia, &c.z the defendant pleaded the 
cattle were his own, and that J. S. took them from him, and pu: 
them in the plaintiff's cloſe by his aſſent, and that he toak them, 
&c.: It was held a good plea; for the plaintiff does not declure 
that the property of the goods is in him; and when the defend. 
ant's beaſts are taken from him by wrong, he may juſtify retaking 
them wherever he finds them. 

Cro. Eliz. Where the matter of the plea confeſſes the cauſe of action 

371. Salk. but avoids it, the defendant may plead ſpecially, though he might 

"Raym. have given it in evidence; otherwiſe, where the matter of the ple 

$7. does not avoid but deny, as in afſump/it, the ſtatute of gaming may 

3 4 be pleaded, though it might be given in evidence on the generil 

* 175 · iſſue. 

Carth. 356, Holt, 328. pl. 2. 12 Mod 96. 


Salk. 394. In treſpaſs for taking his horſe, the defendant pleads that the 
pl. 2. horſe was the horſe of J. S., and that the plaintiff took and im. 
pounded him, and that he the defendant took him by replerin, 
Sc. : this amounts to the general iſſue, for it does not ſo much 
as admit a poſſeſhon in the plaintiff; for the taking and im- 
pounding gave him no poſſeſſion, becauſe the hoſe was thereby 
in the cuſtody of the law, ſo no colour of action left to the 
plaintiff, | | 
Salk. 394 In afſumpfit the defendant pleaded guod ipſe performavit ommu ex 


Pl. 3 parte ſud performand.; and this was held to amount to the general 
2 Ld. Raym. . S . 0 98 h 
968. iſſue; ed A for the aſſumpſit is admitted, ſo that this is but 3 
diſcharge. - | : the 
5 Co. 119. If a man executes a deed by (a) dureſs he cannot plead nv . ple; 
a be ® faAum, for it is his deed, though he may avoid it by ſpecial pleac- Is m 
2 Int. 483. ing, judgment / actio, &c. | cout 
S. P. (a) Ina pyiea of per minas the very manner of it, as, whether for fear of life, member, or m. Hod | 
priſvament, ought to be {pecially laid. Jide Keb. 515. ues 
Colborne v. [So, if the bond were given for a gaming debt, the ſtatut * 
18 ſhould be pleaded; and the defendant in his plea ſhould ſet ov! that 
”"* oe game played at, and conclude contra formam flatuti, that the had 
court may ſee that it was within the ſtatute.} place 
Hob. 72. Upon an iſſue feoffavit vel non, the jury found a feoffment, but joy t. 
Humberton à covinous one, and the court was of opinion, that upon this right! 
v. Howgil. . if the part : 
(5) Though iſſue a covinous feoffment was a feoffment, and that if the pi) demy 
the ſtatutes would have taken advantage of the covin, he ought to have done and t 
— © it by ſpecial pleading. It is there likewiſe ſaid, that a wu Wiſe ] 
bonds and Farm cannot be pleaded upon the (6) ſtatute of uſury or ſhericts demu 
On bonds, the reaſon of which is, that theſe things have the 7 law i. 
nad bs pearances of feoffments and bonds, though they want the vi ſpecia 
very ſtrong lidity, 10 lour 
terms, yet the bonds are void only as to their efficacy ; for in theſe caſes the defendant cannot Fl af matte 
off factum, but muſt avoid them by ſpecial pleading. Dyer, 375. b. Cro. Liz. 915+ Hob, 72. 105 endar 


ſt 


* 
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ot It is ſaid by my Lord Chief Juſtice Halt, that all the ſpecial 6 Med. 218. 
yin, nn eft fatums, in caſe | of eſcrow and raſure, are impertinent, for pi mn 955 
iere thereby the defendant brings all the proof upon himſelf; whereas ce of an 
his if he had pleaded non ęſt factum generally, he would turn the «crew ; for | 
the proof of whatever is neceſſary to make it his deed upon the 67 40g 
| put plaintiff &. X 5385 TA ” hun 
hem, ered to another on condition? Indeed in pleading an eſcrow ſome are of opinion it ſhould conclude, and 
elare ſe nat bis deed, Vide poſt. | a . — 
end: In debt upon a leaſe for years the defendant may plead entry Veat. 2. 
* into part, upon which follows ſuſpenſion, and it does not amount 
; to the general iſſue, | 
tion ln every action on the caſe for a miſdemeſnour the defendant Dyer, 121. 
mich may plead generally not guilty, or traverſe. the point of the writ, Ded. pl. 
e plca as ne forga pas, non ejecit, non rapuit, non manutenuit, &c. 1 
5 Mi But in treſpaſs non depaſcit herbas is no plea, but he ought to 22 H. 6. 47. 
ener plead not guilty, the other being only argumentative. — A 
In dower the tenant pleads, that the huſband of the demandant 40 E. 3. 15. 
at the was only tenant for life, the remainder in tail to his ſon 3 and this 
1d im. was held an ill plea, it amounting to the general iſſue ne ungues 2 
plevin, ſeiſe que dowwer. 
) muck la debt againſt an adminiſtrator, the defendant pleads, that the Hob. 127. 
nd im- inteſtate was indebted to him by bond 80 J. and that goods to that = Henry 
. . — . arner Vs 
theredy ralue & non ultra came to his hands, which he detains for his Wainsford. 
to the debt; and on demurrer it was objeCted, that it amounted to the (a) That it 
general iſſue of plenement adminifler : but the better opinion of the is 2 — 
mma er court was, that this is no cauſe of demurrer, for ho plea is (a) Hafer than 
general luſhcient; and beſides, it is ſome matter in law which hath been pleading the 
is but 3 allowed always to be pleaded ſpecially, and not left to a jury; and — _ 
tc reaſon of preſſing a general iſſue is not for ſufficiency of the Wim. 19. 
1 mon 4 des, but not to make long records when there is no cauſe, which Cro. Car. 
al plead- matter of diſcretion 3 and therefore it is to be moved to the 2 
court, and not to be demurred upon. — 178. 
aber, or im ob 218, Like point, & wide Raym. 230. [It was holden in Plumer v. Marchant, 3 Burr. 1380. as 
Ituec, that an adminiſtrator may either plead a retainer, or give it in evidence on plene ad miniſtrawit.] 
je ſtatute In an action on the caſe by a commoner, the plaintiff declared, 2 Mod. 274. 
id ſet ov! that the defendant had incloſed the places in which the plaintiff — 
that th tad a right of common, and likewiſe had put his cattle in thoſe 
paces, by which he could not in tam amplo & beneficiali modo en- 
ment, but joy the ſame; the defendant pleaded, that he put his cattle in 
upon thi gitfully, and that the plaintiff had common enough; and on 
the par temurrer it was held, that the plea was the ſame as not guilty, 
have done ad therefore amounted to the general iſſue; yet the court like- 
a mn viſe held, that for that reaſon alone the plaintiff had no cauſe of 
or ſherif'* cemurrer; for that the defendant may well diſcloſe the matter of 
re the . aw in pleading, which is a much cheaper way than to have a 
nt the 3 pecial verdict ; and that this is on the ſame reaſon of giving co- 
* bur: but, if the matter, by which the defendant juſtiſies, be all 


alter of fact, and proper for the trial of a jury, then the de- 
endant ought to plead the general iflue. 
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Paſch. 
29 Car. 2. 
in C. B. 
Nicholls v. 
Jeames. 


(a) For this 
wide Cro. 
Eliz. 705. 


5 Mod. 314. 
Hack ſhaw 
v. Clerk. 


1 P. Wms. 
258. [ide 
tit. Bank- 
rupt, ſupra, 
vol. 1. 

P. 452+ 

A general 
plea of 
bankruptcy 
in Treland, 
referring to 
an Iriſ act 
of parlia- 
ment, and 
concluding 
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In aſſault and battery at Maidſſone in com. Kent, the defendani 
pleads, that he is poſſeſſed of a houſe in D. and that the plaintif 
with another woman came to his door, and the other woman en- 
deavoured to turn him out of poſſeihon, and thruſt him down, 
and that in his fall he threw down the plaintiff againſt his will and 
fell upon her; a/que hoc, that he is guilty of a battery at Maid. 
fone or any other place extra, &c. Plaintiff demurs, 1/(a), Be- 
cauſe the defendant has traverſed the place without alleging any 
ſuch local juſtification as to make it material. 2dly, Becauſe the 
plea amounts to the general iſſue. Per cur. — The juſtification, if 
we may call it fo, is local; but the plea does amount to the ge- 
neral iſſue: but we are not bound to give judgment for the plain- 
tiff upon that, though he do aſſign it as cauſe of demurrer; it is 
a diſcretionary thing, and we may allow of a plea that does 
amount to the general iſſue, if it contain any thing that may breed 
a ſcruple in the /ay gents; and therefore they adviſed the parties 
to-compound the matter. 

An action on the cafe was brought upon a bill of exchange, to 
which the defendant pleaded, that after the acceptance of the bill 
he gave a bond in diſcharge thereof; and upon demurrer to this 
plea it was objected, that it amounted to the general iſſue; for, 
the debt upon the bill being extinguithed by the bond, the de- 
ſendant ought to have pleaded ron-afſumpſit, and to have given the 
bond in evidence; and the court ſeemed to be of that opinion; 
but by conſent the defendant pleaded the general ifſue. 

By the ſtatute of bankrupts a liberty of pleading generally is 
given to the bankrupt, and thereby he may avoid the hazard of 
picading ſpecially ; but then he muſt take upon hiniſelf the proot 
of his conformity to the ſtatute in every particular; or, if be 
thinks fit to plead the matter ſpecially, then he muſt ſet forth 
every point; and by it he has'this advantage againſt the plaintif, 
that he muſt reply to one particular only, upon which iſſue mull 
be taken: but, where he pleads the matter ſpecially, but does 
not ſet forth the whole, judgment muſt be given againſt him; 
for by the act it is ſo to be pleaded as that the whole merits may 
be tried. , 


to the country, (in a mode fimilar to that given by (tat. 5 G. 2. c. 30. 57. to bankrupts in Cx. 
land,) is bad. Quin v. Keep, 2 H. El. 553.] 


Carth. 380. 


Do 252, 
allet v. 


Byrt. 


In treſpaſs for taking three cows at Beomiſter in Dorſetſbire, the 
defendant pleaded ſpecially, that the Biſhop of Sarum was ſciſed 
in fee of the hundred of Beomiſler in the right of his biſhoprick, 
and that he and all his anceſtors, time out of mind, had a hun- 
dred court of all perſonal actions under 40 ., and of replenn 
within the ſaid hundred from three weeks to three weeks; and 
that the Biſhop, and all thoſe whoſe eſtates, c. had uſed timeout 
of mind by their ſteward of the ſaid hundred, upon complaint 
made, tc. to replevy cattle unjuſtly taken at any place With 
the ſaid hundred, and that the Biſhop had demiſed the ſaid hun- 
dred unto Carleton Whitlock, Eſq. for three lives, by virtue 1 
which he was ſeiſed, Sc. and that the plaintiff and 7. * 
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thoſe cows, being the cows of one E. G. at Beomiſter within the 

{aid hundred, and impounded them there, and thereupon the ſaid 

E. G. complained to Henry Samways, ſteward of the ſaid Carleton 

};ilzcb of his hundred court aforeſaid, of the unjuſt taking the 

lad three cows 3 and that thereupon the faid ſteward made his 

precept to the bailiff of the ſaid hundred, &'c. to replevy thoſe 

cows; by virtue whereof the defendants took them and delivered 

them to the ſaid E. G.. On a ſpecial demurrer to this plea, for 

that it amounted to the general iſſue, it was adjudged that the 

plea, in the form it was drawn, did amount to the general itiue, 

for that the defendants had not admitted by their plea ſo much 

13 2 pofeſſion of the cows in the plaintiff at the time of taking, 

Er. for they ſay the cows were then impounded, which is the 

caſtody of the law, and not of the party, fo that the defendants 

by their plea had not given any colour of action whatſoever to the 

laintiff, 

| there are three or more partners, and an action is brought Carth. 63. 
22ainſt two of them, and they plead the partnerſhip, this amounts 3 
to the general iſſue “. other Judges. 


* The text is equally erroneous, as I conceive the Reporter, Carthew, to be, no ſuch plea of partnerſhip 
ting pleaded, Ihe detendants pleaded the general iſſue of not guilty; and though in Carth. it is faid 
that judgment was given for plaintiff, yet Salk. and all the other reporters of this caſe, who are nume- 
ms, exoretsly fay, judgment was given for defendants, by reaſon of all the partners not being made de- 
tendants, It was to be ſure argued that ſuch matter ought to have been pleaded in abatement, if defend- 
ants mean to take advantage of fuch matter; but then it was doubted whether it was pleadable in abate- 
ment, it only amounting to the general iſſue. ide 2 Salk. 440.—N. B. This caſe in Carthew was 
nat ſome of the owners of a ſhip, for damages to goods. [It was in form an action of aſſumpſit, and 
> au hurity hath been denied in later caſes ; for it hach been holden, that in afſumpfit againſt one part- 
ner, the partnerſhip muſt be pleaded in abatement, and cannot be given in evidence. Rice v. Shute, 
© Pur. 2611, Abbot ». Smita, 2 Bl. Rep. 947. And the law is the ſame in an action on the cuſtom 
of the eam. Buddle v. Willſen, 6 Term Rep. 369. In an action ex delicto, that there are other part- 
ders po: _ is no cauſe of abatement, for every tort is ſeveral, Mitchell v. Tarbatt, 5 Term 
fe. 043, 


la many cafes, though a man plead a thing which may be given Skin. 362. 
um evidence, yet this ſhall not amount to a general iſſue; as, 46 Zhole, 
v:vre the plea goes by way of confeſſion and avoidance, as, in treſ- 8 
pals, where the defendant acknowledges the plaintiff to have a good 
cauſe of action, unleſs for the matter which the defendant has 
pcaded in his plea 3 in ſuch caſe ſuch plea ſhall not amount to a 
general iſlue. | 
In an appeal of maihem if the defendant plead not guilty, he 2 Inf. 316. 
cannot give in evidence that it was ſe defendendo, but ought to 
plead it by way of juſtification in bar of the action. 
ln treſpaſs brought by R. for breaking his cloſe and beating his 3 Leon. 94. 
errant, and carrying away his goods; upon not guilty pleaded *. 
ne jury ſound this ſpecial matter, viz. that Sir F. B., Chancellour 
of England, was ſeiſed, and leaſed to the plaintiff and one A., 
which A. aligned his moiety to one C., by whoſe command the 
efendant entered: And it was moved in arreſt, &c. that this te- 
Raney in common betwixt the plaintiff and him, in whoſe right 
tne defendant juſtifies, could not be given in evidence ; ſo it could 
dot be found by verdict, but ought to have been pleaded ſpecially: 


but the whole court was againſt that, and held, that it might be 
ven in evidence, 
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Co. Lit. 47. 


b. In debt 
for rent the 
defendant 


give eviction in evidence. Comb. 238. 
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In debt for rent, if the leſſor has nothing in the land, the leſſec 
may plead, that the leſſor non dimiſit, and give in evidence the 
other matter, | "FI | 
may plead nil debet, and give in evidence nil habuit in tenementis, fer Holt, Ch. J. Or on ſuch plea me 


But in offumpfit under the Rat, 11 G. 2. for uſe nd occua- 


tion, nil babuit in tenementis is not good, Lewis v. Willis, 1 Wilſ. 314+] 


Dyer, 92. a. 


pl. 16. 


Dyer, 276.2. 


pl. 51. 


Carth. 356. 


Salk. 278. 
pl. 1. 
ruled by 
Holt at 
Hertford 
aſſiaes. 


In waſte the defendant may plead nul waft fait, and gire the 
lopping of trees in evidence. | 
But, if waſte be aſſigned in houſes, and the defendant plead 
nul waft, he cannot give in evidence that the houſes were re. 
paired before the aCtion brought, but ought to plead it ſpecially; 
for having once committed waſte, he ought to diſcharge himſelf 
by ſhewing the ſpecial matter to the court, which would be 2 
good bar. | - 
In an action brought againſt Jaceb a goldſmith, upon a bill of 


exchange drawn by the Lord Chandois on the ſaid Jacob for 112 


guineas, which was accepted by him, the defendant pleaded in 
bar, that after the 29th of September 1664, and before the making 
that bill of exchange, viz, on ſuch a day, the ſaid Lord Chandac 
and the plaintiff Huſſey played together with dice, at a certain 


75- play, called Hazard, upon tick and credit, without ready money, 
and that the Lord Chandos then and there at one time and meet- 


ing loſt to the plaintiff the ſaid 112 guineas upon tick, and that 


- for the ſecurity of the payment of the ſaid guineas loſt as afore. 


ſaid the ſaid Lord Chandoit, on the day and year in the declara- 


tion, &c. made the ſaid bill of exchange, and directed it to the 


defendant, requeſting him to pay, &c. and that the defendant did 
accept of the ſaid bill and aſſume upon himſelf, as the plaintif 
had declared, quorum premiſſorum pretextu & vigore flatuti in « 
caſu edit. & provif., the ſaid bill of exchange ſo by him accepted, 
and the acceptance thereof, and the promiſe of the ſaid defend- 
ant ſo as aforeſaid made, devencrunt & fuerunt & mode ſunt vacu 
& nullius vigoris in lege, & hoc,” &c. To which the plaintiff de. 
murred, and ſhewed for cauſe, that it amounted to the general 
iſſue. Sed per cur.— The plea is good, both as to the matter and 
form, and it does not amount to the general ue; and it 1s 
not a rule, that becauſe ſuch a matter may be given in evidence, 
thereſore it ought not to be pleaded ſpecially ; for it often hap 
pens to be in the election of the defendant, either to plead i 
ſpecially or not, as he may be adviſed ; as for inſtance, the 
pleading of a releaſe, coverture, or infancy, in an aſumpſi K 
certainly good; and yet thoſe things may be given in evidence 
upon non-afſumpfit pleaded : however, the defendant ſometimes 
may not be willing to put ſuch matters of law to the judgment 
of the jury, or, perhaps, may deſign to ſave the coſts of a ipecia 
verdict. a 
In debt for rent, upon ni! debet pleaded, the ſtatute of limit 
tions may be given in evidence, for the ſtatute has made it bo 
debt at the time of the plea pleaded, the words of which are n 


the preſent tenſe : But in cafe on non-aſſumpſit the ſtatute of limit- 


ations cannot be given in evidence, for it ſpeaks of a time pal, 
and relates to the time of making the promiſe. 
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Whatever is matter of inducement may be given in evidence 4 Bure. 
on the general iſſue : ſecs, of matter of ſubſtance. 246g. 
A proviſo in the ſame act of parliament, whereon an action is Bi. 
brought, and the matter provided in it, may be given in evidence 
on the general iſſue : as, in an action againſt a parſon for mer- 
chandizing, contrary to 21 H. g. c. 13. which has a proviſo for 
necearies to maintain his houſehold. So, it ſeems, that a pro- 
viſo in the bribery act of 2 C. 2. c. 24. that a perſon, who has 
been a diſcoverer, ſhall not be an object of that law, may be taken 
2dvantage of under the plea of ail deber.] , | 


4. Of ſham Pleas, and the Conſequence of falſe Pleading. 


The pleading a ſham plea, or ſuch a one as the party knows ta 
be falſe, is a great abuſe of the juſtice of the court; and ſuch 
pleas have not only been ſet aſide with coſts, but the parties cen- 
ſured, and otherwiſe puniſhed according to the diſcretion of the 
court. 


If it appears judicially to the court, on the defendant's own Sand. 318. 


ſhewing, that he hath pleaded a falſe plea, this is a good cauſe —_ hos 
of demurrer; as, where the defendant brought an indenture 
into court, and pleaded that it contained no covenants, and on 
inſpection it appeared to contain ſeveral, judgment was given 

againſt him. 

It hath been holden, that pleading a falſe plea is within the ſta- 2 loft. 215, 
tute of Meſm. 1. (3 Ed. 1.) c. 29. which my Lord Coke ſays was Vent. 213. 
made in athrmance of the common law. 

If therefore, ſays he, a ſerjeant, or an apprentice of the law, 2 Inft. 215. 
in pleading a matter of fact ifſuable for his client, allege the 

lame to be done at a town in ſuch a county, where indeed he 

knoweth there is no ſuch town, af purpoſe to delay juſtice, et a 

engmer la court, this is a deceit within the ſtatute, and hath been 

ſo holden, 2 4 | 

And it the client would have the attorney plead a falſe plea, 2 loft. 215, 
he ought not to do it, for he may plead quod non ſum veraciter in- 2 
formatus & ideo nullum reſpamſum, and that ſhall be entered in the obliged * 
roll to ſave him from damages in a writ of deceit; and if an at- be faithful 
2 N not wittingly to plead a falſe plea, a fortiori (a), a — 2 

pprentice ought not to do the ſame. 


oy bes : not to ma- 
»12e tneir cauſes in ſuch a manner, as juſtice ſhould be delayed or truth ſupprefſed, Vent. 213. per 


Hae. 

In debt upon an obligation the defendant pleaded non eff factum, Cro. Jac. 64. 
and afterwards relictd verificatione confeſſed the action, and the Pi. 
judgment againſt him was in miſericordid : it was moved, that it yn cap. 
ſhould be capiatur *, becauſe he once denied his deed, and ſo atur pro fine 
ougit to be fined to the king; and of this opinion was Gawdy ; ö taken 

but Fenner and Williams held otherwiſe, becauſe a fine is not pay- 2 
able but where he denies his deed, and it is found againſt him vidon made 
"p02 a falſe plea, and the jurors are troubled with the trial there- wes. 

of there, for troubling the king's courts, and for troubling the SW. 4 A 


country, C, 12. 
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country, and the falſity of his plea, he ſhall be fined and impri. 
ſoned ; but when it is not found againſt him, but he relinguiſbes 
his plea, he ſhall only be amerced, and accordingly the judgment 
was affirmed. 7 
Co. Lit. In dower if the tenant pleads non-tenure for part, and detinye 
366. a. of charters for the reſidue, and theſe pleas are found againſt the 
tenant, the demandant ſhall recover damages for all the time 
from the death of her huſband, without any defalcation, for 
which reaſon the tenant ought to be careful that he does not plead 
a falſe plea. 
Dyer, 222. If an obligation be made to pay money at a certain day and 
"ap place, payment before the day and at may Ke place is a good dil. 
F ifthebong charge: yet in pleading, if the defendant ſays, that he paid at 
is condition- the fame day and place, according to the obligation, the iflue wil 
za to pay be found againſt him unleſs the jury help him, which they are 


| before , a r | 
Sane not obliged to do, his plea not being in ſtrictneſs true“. 
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before the day, ſcil. ſuch a day is good. Anon. T. 3 G. 3. 2 Will. 173. If money is payable 72 

at or before ſuch a day, and is paid be fore, it ſhou!d be pleaded paid at ſuch precedent day; and plaintiff 4 

may reply, not paid that day, nor before, nor after. Fletcher v. Hennington, P. 33 G. 2. 2 Burr. 944. *g 

Co.Lit.366. In a formedon, if the tenant pleads warranty and aſfets,de- ah 

2 pl. ſcended, and the demandant takes iſſue thereon, and the iſſue is 2 

: found for the demandant that aſſets did not deſcend, and there- 4 

upon the demandant recovers; in this caſe, although aſſets aſter- a 

wards deſcend, yet the tenant ſhall never have a fcire facias on wp 

the fame judgment; for by his falſe plea he hath loſt the be- read 

nefit of the ſtatute of Gloucefter, and of the ſtatute de donis in ME 

this point. | nega 

Doct. pl. If an heir at law pleads riens per diſcent, which is found againſt 8 

eee him, there ſhall be a general judgment of his body and other lands 24 

7 5 | e; An. and goods, becauſe of his falſe plea. . 

1 ceſtor. | ay 
* C10. Car. In a writ of annuity againſt one as heir to his anceſtor the de- A 
* 436. fendant pleaded, non eff factum patris ſui, and found againſt him; lege 
Wes” whereupon it was moved that the execution ought to be awarded lo 
zl /1 of his proper lands, and of his lands deſcended, becauſe he had yp 
14 pleaded a falſe plea: But per cur. — The denying the deed to be a apt 
1 his father's was not a falſe plea in his cognizance; and although ae de 
. . : , it were falſe, yet being charged in reſpect of his anceſtor's deed, 7 the 
13 the land of his anceſtor ſhall only be taken in execution, for that Fe n. 
1 is the cauſe of his charge. 55 tr 
* bo 
bY: . Ae 
* (H) Traverſe: And herein, mk 
WT - W f 
4 1. The Nature thereof. | the 
„ 5 orm he 
| 4 | Doct. pl. A raverſe is the denial of ſome material point alleged in the Uceme 
WL 2 — pleadings, and which, if properly taken, cloſes + the iſſue. 1 
We: . It may be taken to the declaration, bar, replication, &c.; ne, ang 
* Yelv. 195. therefore, if properly taken to the declaration, it deſtroys ne = hey 
„ + in wat plaintiff's action; and if to the bar, it deſtroys what is ſaid in avoid- 
4 cafes it does | ance 
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-nce of the action; and if to the replication, what was faid in not ctoſe, 


; | bdut only . 
avoidance to the bar. | offers the - 


fue; and if the traverſe is material, iſſue muſt be taken thereon by the adverſe party : a traverſe, properly 
ſo called, being by abſque hoc, of without that, that, Sc., and concluded with a verification. The author 
mzy here, perhaps, mean a general traverſe, or a pofitive denial of the moſt material fact alleged or pleaded 
by the oppoſite party 3 in which caſe, the party fo denying, concludes to the country : but the common 


* 


acceptation of the tetin is, where ifſue is offered in the above · mentioned fo m, the party conciuding with 
: verification, ——N. B. A generel traverſe abjque tali cauſa concludes to the country. : 


But, for the better underſtanding the nature of a traverſe, we 
{hall in the firſt place inſert ſome general rules that have been laid 
down herein. ; 

And, firit, it is laid down, that where a matter is expreſsly 36H.6. rg, 
pleaded in the affirmative, which is expreſsly denied by the other Co. Eliz. * 
party, there, a traverſe is needleſs ; becauſe in ſuch cafe a ſuffi- Rea. * 
cient iſtue is joined. | ſame rule. 
Vent. 101, ſame rule laid down; and that if it were otherwiſe, they might trayerſe one upon another in 
whnitum, 

As, where in audita querela, to avoid the execution of a recog- Cro. Elie, 
rizance, the plaintiff ſet forth that it was defeaſanced upon the 75455 
payment of divers ſums of money at certain days, and that he phillips. 
was at the place appointed, and tendered the money, and that 
the defendant was not there to receive it; the defendant pleaded 
prate//ando, that the plaintiff was not there to pay it; and that he 
was there ready to receive it, ab/que hoc, that the plaintiff was 
ready to pay it, which being ſpecially demurred to, the court held 
the plea naught z and that there being an expreſs affirmative and 
negative, there ſhould have been no traverſe. 

do, if in an aſſiſe the defendant pleads a feoffment by a ſtranger, 2 Roll. 
wich he avers to be abſolute and without any condition, and the - 35» 
pantif replies that it was on condition, this is ſufficient without 52. Dt: ; 
any further traverſe. | 

But this rule, that there ſhall be no traverſe where the matter 5H. 7. 5, 6, 
Aged by one party is expreſsly denied by the other, mult be un- 1. 175 
{critood of thoſe cafes where the denial makes a complete iſſue; 5 
1 P 3 
or though the matter contradicts, that is not ſufficient without 
a apt 111ve is formed upon an afhrmative and negative; as, where * &d gu. de 
we death of a man is poſitively alleged on one part, and his life 5 une 


the travei ſe 
iy the other party, here the death ought to be traverſed “, other- conclude to 
Fe no iſſue is joined. the country? 


\ traverſe therefore ſeems to be properly taken when the ad- Heb. 103-4. 


"Nc party to the declaration, plea, replication, Ge. forſaking 4 INE 
"© gericral iſſue ſets up a title for himſelf, or ſets forth a parti- fo tha with. 
War ſpecification of his caſe, with a juſtification thereof, c. our chat, 


"ita a traverſe (a), ab/que hoc, or denial of the matter alleged by — 


averſe party, or that the ſame is true in that (b) manner and Aua. 

— he hath alleged; and ſuch ſpecification is called an (c) in- verſe. 

*<ment to the traverſe. | — 

= Ld, Rym. 349. (6) Where the words modo & forma are only words of form and not of ſub- 

* Wk * averhities herein, wide Co. Lit. 28 1. Doct. pl. 344 (c) Such inducement is ſaid to 
gag of crols. matter contrary to the allegation of the adverſe party, Dyer, 365. pl. 33. 


Hence 
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Sid, 301. Hence it is ſaid to be a rule, that when any thing pleaded ſpe- 
cially by the defendant, is dire&ly contrary to the matter in the 
declaration, ſuch plea is not good without a traverſe ; yet it is in 
the eleCtion of the other party to waive the advantage thereof, or 
demur thereupon, 


Cro. Car. The inducement to the traverſe ought to be (a) ſufficient in 
72) Alſo, it er. 


is ſaid to be a rule, that nothing can be an inducement to a traverſe but ſuch a thing as is traverſable, 
2 Leon. 32. per Manwood. In general, the inducement to a traverſe cannot be traverſed ; i ought, 
however, to be ſuch, as, if true, will defeat the title of the other party ; atherwiſe it amounts to a negative 
pregnant. Per Parker, C. B. Park, 131. ] , 


82 320. A traverſe ought not ta be taken but where the thing traverſe 

hat : : 

Co eror is (6) iſſuable. 

law cannot be traverſed, Yelv. 200. nor where part is matter of law, and part matter of faft. 2 Mod. 5;. 
Hence, in an information in nature of a gus wwarranto, the defendant made title under the conſtitution of 
oniton, and then traverſed the uſurpation : the Attorney-General, without taking any notice of the title, 

joined iſſue on the traverſe; and it was holden to be ill, becauſe the uſer being admitted by the defend- 

ant's making title, the vſurpation was a matter of law, not to be ſent to a jury. Rex v. Blagdon, Paſch, 

1 Geo. cited in 2 Str. $41,-But matter of law connected with fact is clearly traverſable; as ſeiſin in fee, 

or in tail, Ewer v. Moile, Velv. 140. fimony, Raft. Entr. 532. a. right of a county to repair a bridge, 

2 Ley. 112. right to preſent to a church. Grocers Company v. Archbiſhop of Canterbury, 3 Will 2144 


2 Bl. Rep. 776. ] 


Cro. Jac. And therefore, where in ejectment upon a leaſe made by E.). 


* — * the defendant pleaded, that before . J. had any thing to do, &c, 


v. Lul. M. J. was ſeiſed in fee, after whoſe death the land deſcended to 
{In this his heir, and that E. entered and was ſeiſed by abatement; the 
baſe, ac. plaintiff replied, and confeſſed the ſeiſin of M., but ſaid, that he 


cording to . L j 
Yeverion, deviſed it in fee to E. J. who entered; ab/que hoc, that E. J. wa 


the court ſeiſed by abatement ; upon demurrer, this was held to be an ull 
traverſe ; for the plaintiff had confeſſed the ſeifin of M. and 
the traverſe , ; 
ought to avoided it by the deviſe, and therefore ought not to have tr. 
purſue the verſed the abatement ; for having derived a good title by the de- 
. — viſe of the leffor, it is an argument that he entered lawfully, and 
traverſed, it was that alone that was iffuable, and not the abatement there- 
Though fore it was ill to traverſe that, becanſe it mult never be taken, 


4 = but where the thing traverſed is iſſuable, 


ſtrict, and it may be not neceſſary to follow the very words of the plea z yet, moſt certainly the traver 
muſt be ad idem, it muſt be the fame with the plea in effect ard ſubſtance; thus, where in treſpaſs, 
plea alleged the injury to be in conſequence of cutting a beam, the replication, traveafing its bent B 
previous, was adjudged ill. Humphreys v. Churchman, Ca. temp. Hardw. 289, ] 


(c) 2 Sand, The traverſe is regularly to be taken to the (e) moſt materul 
1 point alleged by the other party, and is not to be (4) myltifarious 
235. but to a ſingle point. It 
& wide infra, (d) 3 Lev. 40, 41. 


a Whic 
Hard.317- But any part of what the defendant (e) makes his title , * curt 
(e) But verſable; as, if in treſpaſs the deſendant allege a ſeiſin in len party 
defendant 6 , , d erſe either 
cannot tra- J. S., and a demiſe to himſelf; the plaintiff may trau only 
verſe a mat- the ſeiſin in fee, or the demiſe, at his election. Bu 
ter not al- S So if geren baſta 
leged in the declaration. 2 Vent. 79. 2 Lotw. 1 560. 1480. But, if the plaintiff alhgn "ip 
bieaches, tue defendant may traverſe any of them, Sal. 138. eren 
perpe 
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Alſo, when the defendant traverſeth any part of the plaintiff's Vaugh. 8. 
count or declaration in a guare impedit, it ought to be ſuch part as 
is inconſiſtent with the defendant's title, and being found againſt 
the plaintiff, abſolutely deſtroys his title; if it do not fo, however 
inconſiſtent it be with the defendant's title, the traverſe is not 
well taken. 

It is laid down as a general rule in all the books which ſpeak of But for the 
this matter, that there cannot be a traverſe upon a traverſe, that 5 
pleadings and proceedings may not be endleſs; for if that were ae w2* aa 
permitted, each party might go on traverſing ad inſinitum. vide infra. 
An iſſue joined upon an ab/que hoc ought to have an (a) afhrm- Co. Lit. 126. 


ative after it. (a) Salk. 4. 


pl. 10. 
8. P. admitted to be che general rule; but the court ſeemed to think, that where an abſque bec compriſes 


the whole matter generally, as abſque tali cau'a, it may conclude & de hoc ponit ſe ſuper patriam ; but 
where it only traverſes a particular matter, as ab/que tali zwarrants, &c. it ought to be averred. 7 Mod. 
105, L. P. [Although it is a general rule that a traverſe muſt conclude with a verification, yet it may, 
and when it compriſes the whole ſubſtance of the plea, it ought to conclude to the country. Boyce v. 
Whitaker, Dougl. 96. Haywood v. Davies, 1 Salk 4. Robinſon v. Railey, 1 Burr, 316. Smith 
v. Dovers, Dougl. 428. Hedges v. Sandon, 2 Term Rep. 439. ] 

In aſſault and battery, the defendant pleaded a releaſe of all 3 Mod. 203. 
actions, &c. The plaintiff replied, that the releaſe was gotten by 
dureſs, Sc. The defendant rejoined, and ſhewed cauſe why it 
was not gotten by dureſs; ab/que hoc, that it was voluntary, et 
bee petit quod inquiratur per patriam : upon this ifſue the cauſe was 
tried, and the plaintiff had a verdict; and it was moved in arreſt 
of judgment, that he ought not to conclude to the country after a a 
traverſe z becauſe a traverſe itſelf is negative, and therefore the 
defendant ought to have joined iſſue in the affirmative : it was ad- 
mitted, that if iſſue had been joined before the traverſe, it might 
have been helped by the ſtatute of jeofails; but not being ſo in 
dus caſe, the judgment was arreſted. 

If the defendant's plea be in the negative, the plaintiff need not Palm. 571. 
traverſe it, for a negative cannot be traverſed ; and therefore, if 2 8 
an executor or heir in debt, for a debt due by the teſtator or an- ö 2 
ceſtor of the defendant, pleads no aſſets, or riens per deſcent pra- Mary Ship- 
%, &c., the plaintiff, without traverſing the prater, may reply G aw, 
generally aſſets ultra, without ſaying what, or where they are. porcheftes 
v. Web. Hob. 104. Yelv. 164, 


But for the fuller explication of this matter we ſhall conſider 
more particularly: 


2. In what Caſes a Traverſe is permitted. 


lt hath been held, on the 26 H. 8. c. 3. for payment of tenths, Co. Ells. 
which enacts, That after default and certificate made theres to the . 
gurt, under the ſeal of the biſhop, the benefice ſhall be void, that the 2 l 
party may traverſe ſuch certiſicate; for herein the biſhop acts 915 Sayil, 
only as an officer, not as a judge. _ 
But, if, on a trial of general baſtardy, the party be certified a Roll. Abe. 
ard by the ordinary, ſuch certificate cannot be traverſed z for 3% 
erein the ordinary acts as judge; and ſuch certificate ſhall bind 
p<rpetually the perſon certified a baſtard, though he was not party 


9 the ſuit; as all perſons are eſtopped to ſpeak againſt the memo- 
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2 Mod. 10. 
Whitrong 
v. Blaney. 
(a) That a 


mer ff's return of a reſcous cannot be traverſed. Dyer, 212. Cro. Eliz. 780. 
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rial of any judicatory, becauſe the act of the publick judieator; 
under which any perſon lives, is his own act; and were they bot 
thus bound, there might be contradiction in certificates. 
If upon a judgment obtained by A. he ſues out a ſeire fai 
upon which F. S. is teturned tertenant, he cannot traverſe this 
return of the (a) ſheriff. 


| 
Hawk. P. C. On the ſtatutes againſt forcible entries and detainers, it hath 
c. 3 been holden, that one juſtice of peace may make a record of 2 
— forcible detainer, and that ſuch record is not traverſable; becauſe | 
Entry and the juſtice of peace in making thereof acts not as a miniſter, but 
Detainer. ag a judge. t 
Carth. 74- It hath been held, that preſentments in the quarter ſeſſions of f 
but for this the peace, and even in B. R., are traverſable; and that if it be ſo n 
* 1 in courts ſuperior to the leet, à fortiori, it muſt be ſo in preſent- N 
572. 33. ments at the leet. n 
2 Hawk. P. C. c 11. c 
2 Hauk. It is held, that wherever an eſcape is finable, the preſentment 0 
F. C. c. 19. of it is traverſable; but where the offence is amerciable only, there 00 
+ Sm there the preſentment is of itſelf concluſive, ſuch amerciaments being u 
are caſes reckoned among thoſe minima de quibus non curat lex. 2 
where theſe on 
ate trave able, or their truth cn led in queſtion —Þerhaps in all caſes, by removing them into B. R. tif 
or by pleading to actions brought on them for recovery of the amerciaments; or where there is a diſtreſs 
and replevin. 270 
But for this It is held by ſome opinions, that an inquiſition taken by the co- ws 
_ war roner ſuper viſun corporis cannot be traverſed : alſo, in reſpe to ples 
letter (B). that high credit which the law gives to an inquiſition found before 
da a Coroner, it hath been held, that if an inquiſition finds that 3 
perſon has been ſlain, and that J. S. hath fled, he forfeits his wh 
goods and chattels ; the coroner's inqueſt being of that ſolemnity tha 
as not to be traverſable. too! 
Roll. Rep. The probate of a will is not traverſable ; and herein it is ſettled, her 
226. 2 Roll. that the eccleſiaſtical courts having the probate of wills, they, 28 cute 
. ide ſuch juriſdicti hav 7 determine all thoſe li 
Hard. 131. Inc! ent to tuch juridiction, have power to determ n 
Raym. 406. matters that are neceffary to the authenticating of ſuch teſtament: \ 
therefore, if the ſeal of the ordinary appears, it cannot be lug- og 
geſted, or given in evidence in the common law courts, that the dut 
will was forged, or that the teſtator was nn compes,” or that auo- anſy 
ther perſon was executor; for of theſe they had proper jurildc- le 1 
tion, and the remedy muſt be by appeal. faul 
Dyer, 254- If the ordinary retuſe a perſon preſented to him for cauſe, ſuch IN 
MISS cauſe is traverſable, and ſhall be tried by the metropolitan, the of la 
474 * party be living, but if dead, by a jury; for though the biſhop be the d 
but vide judge in examining, yet, as his proceedings are not of record, aſe 
«nn P. cauſe of refuſal is traverſable. befor 
aſes, 38, te 
q Lev. 313. : | | & of 05 a 
Watkins [In debt on a bail-bond, the defendant traverſed the arre be 7 
v. Barry, the principal; and on demurrer, judgment was given for - four 
— a4 plaintiſf; for otherwiſe this would be a way to avoid all bail- bond int, 
ay ley v. 2 n jet » . e be 
Fitzgerald, that are civilly taken, without expoſing the party by an AN ou 
1d. 643. S. P. 3 In 
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3. In what Caſes a Traverſe is neceſſary. 


383 


Herein it is laid down as a general rule, that where the matter Lutw. 381. 


alleged by the defendant in his plea is contrary to the matter ſet 
forth in the declaration, there muſt be a traverſe or denial of 
ſuch matter ſet forth in the declaration. So, if the replication 


contradicts the matter alleged in the plea, Oc. (a), as, where (a) Cro. 


the defendant alleges ſeiſin in one from whom he claimeth, the 


plaintiff cannot allege ſeifin in another from whom he claimeth, 
without traverſing, confeſſing, or avoiding the ſeiſin alleged by 


the defendant. 

So, if it be alleged by the defendant, that the party died ſeiſed 
in fee, and the plaintiff allege that he died ſeiſed in tail, he muſt 
traverſe the dying ſeiſed in fee (), becauſe two affirmatives can- 
not make an iſſue. | 

The omiſſion of a traverſe where neceſſary is matter of ſub- 
ſtance; and therefore, where in treſpaſs for taking his horſe the 
defendant pleaded, that he was ſeiſed of ſuch lands, and entitled 
himſelf to an heriot; the plaintiff replied, that another perſon 
was jointly ſeiſed with the defendant, et hoc paratus eft verificare ; 
on demurrer it was adjudged for the defendant, becauſe the plain- 
tif ought to have traverſed the fole ſeiſin. | 


Eliz. 30. 


5 H. 7. 11, 
12. Doct. 
pl. 349 · 
Dyer, 312. 


b. S. Po (b) Leon. 78, S. 3 


2 Mod. 60. 
Snow v. 
Wiſemm; 
& wide 
Cro, Jac. 
221. that 
the plaintiff 
having ſaid 
enough in 
his caſe to 


avcid the bar, if he had traverſed it alſo it would make his replication naught. Et wide 1 Leon. 43-1. 
hat a traverſe is but matter of form, and the want thereof ſhall not prejudice the other party in point 
ot judgment; but the judges ought to judge upon the ſubſtance, and not upon the manner or form of 


pending; & wide title Amendment and Jeotail, | 


Where a man confeſles and avoids, he needs not traverſe; but, 
where in aſſumpſit againſt the defendant as executor, he pleaded 
that the teſtator made J. S. executor, who proved the will, and 
took upon him the execution thereof, and concluded in abatement; 
ere, becauſe he had not traverſed, as/que boc, that he was exe- 
cutor, or adminiſtered as executor, it was adjudged againſt 
lum. 

hen a malefeaſance is laid to the defendant's charge, he 
ought expreſsly to traverſe it, and not to anſwer it by argument; 

ut in waſte the defendant may ſay it was ruinous, without 
u\wering expreſsly to the waſte: ſo, in caſe of an innkeeper, 
q * allege a robbery, without traverſing it was by his de- 
wlt, 

In debt for rent, the plaintiff declared on a leaſe of four acres 
of land at 5 J. rent, and for rent arrear he brought the action: 
* defendant pleaded to part nil debet, and to the reſidue, that the 
(tale was of the ſaid four acres, and of one acre more, and that 
defore the rent was arrear, the plaintiff entered into the fifth 
"Te; on which the plaintiff demurs; and the reaſon ſhewn on 
de argument was, for that he did not traverſe, that he demiſed 
2 acres only, But on the other ſide it was ſaid for the defend- 

dt, that the traverſe ought to come on the plaintiff's part, viz. 

* 0ught in his replication to have maintained the leaſe in the de- 

Clarat-on, 


2 Mod. 168. 
Singleton v. 
Bawtree. 


Cro. Elis. 
281. 


Sand. 206. 
Sid. 495» 
Raym. 75. 
2 Keb. 467. 
Lev. 263. 
Salmon v. 
Smith. 
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claration, and have traverſed, that he demiſed the fifth acre, 15 
which it was anſwered, that that would be a departure from his 
declaration, and therefore the traverſe ought to have been on the 
defendant's part; for when he pleads another leaſe than that up- 
on which the, plaintiff declared, he ought to traverſe the leaſe on 
which the plaintiff declared, viz. to plead the leaſe of the fifth 
acre, ab/que hoc, that he demiſed the four acres only; and fo held 
the court, and gave judgment for the plaintiff. | 


Vent 211. In an action againſt a ſheriff for an eſcape, the plaintiff declared, 


217. sir that the defendant being ſheriff of Surry voluntarily ſuffered 7.8 


Ralph Bo- : , 
5 caſe, whom he had in execution to eſcape, the defendant proteſting, that 


Lutw. 381. he did not let him voluntarily eſcape, pleaded, that he took him upon 


5. C. cited. freſh purſuit. To which it was demurred; becauſe he did not 


S. P. ad- traverſe the voluntary eſcape: and reſolved for the defendant; it 


Judged. being impertinent for the plaintiff to allege it, and no ways ne- 
— ow ceflary to his action; and it being out of time to ſet it forth in 


657 the declaration, being a matter that ought to come in in the re- 
plication. And per Hale, C. J. It is like leaping before one 
comes to the ſtile; as, in debt upon a bond, the plaintiff ſhould 
declare, that at the time of the ſealing and delivery of the bond the 
defendant was of full age, and the defendant ſhould plead din; 
age, without traverſing the plaintiff's allegation, 5 

Lutw. 381. But in debt by the gentlemen uſhers of the king for a ſee of 

—_—_— 5 J. due to them from one who had received the degree of knight- 

— te. hood, they declared, that time out of mind they Had uſed to re- 

| ceive a fee of 51. of every perſon who voluntarily and without 
compulſion had received the degree of a knight, Sc. The de. 
fendant pleaded, that he had taken the degree in ſole obedience 
to the king; but becauſe he had not traverſed ab/que Hoc, quod d, 
recepit vel ſuſcepit gradum militar. voluntaris & ſine compuſſone, i 
was adjudged for the plaintiff; for the voluntary acceptance of 
honour, without compulſion, is of the eſſence of the aCtion, aud 
not like the aforeſaid caſe of an eſcape. | 

Dyer, 66. b. In account againſt one as bailiff of a manor ſuch a year, it ! 

pl.15- good plea, that J. S. was his bailiff that year; but there, he mul 
traverſe that he himſelf was not. ' 

Dyer, 66. b. So, in eſcape againſt a gaoler he may plead, that the priſon v3 
broken open by the king's enemies, or that it was'burnt by ſud- 
den fire; but then he muſt traverſe, that the eſcape was not i 
other manner, or as the plaintiff hath alleged. 

Poph. 67. If in treſpaſs the defendant entitles himſelf by the fcolfiment 

(4) That of a ſtranger, and the plaintiff replies and maintains that the ſame 

— is ſtranger did enfeoff him, this cannot be a good iſſue (a) without 

pleading a traverſe of the feoffment alleged to be made to the defendant, 


vary in the 
eſtate alteged, or in the quantity thereof, there ought do de a traterſe. Velv. 140. 


Stile, 130. In aſſault and battery the defendant pleads a ſpecial plea, - 
198. 219 juſtifies; the plaintiff replies de infurid /ud proprid , upon 1 x 
| iſſue is joined, and a verdict for the plaintiff; but in arreſt 0 mT 
ment it was held, that the replication was not good, in 70 , 

ſwering the ſpecial matter pleaded, and traverſing at/que #97 09. 


Wrong, 
Cauſe th 


4. 


It is 
Verſe up 


Var, 
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5 { that an iſſue might be joined on an affirmative and negative; e | 
his and therefore the court ordered a repleader, | 
the If in covenant for payment of money the defendant pleads, Stile, 373. | 
ap- that he was at Liſbon in Portugal at the day of the payment of | 
on the money which he had covenanted to pay, the plaintiff may re- | 
Uth ply, that he was in England, without a traverſe, ab/que hoc, that | 
eld he was in Portugal. | 
If account be brought againſt two, and one of them plead ne Godb. 43. | 
red, unques fon receiver ; this is good without a traverſe, that he and ' 
J. 8, his companion were receivers. : | | 
that If in treſpaſs for chaſing his ewes, being great with lamb, ſo 3 Leon, rs. F 
upon 2s by driving them he loſt his lambs, the defendant juſtifies, that * — 0 ö | 
| not they were damage -feaſant, and that therefore he drove them to per ating 
tz it pound, &c.; this is naught without a traverſe*; for though he might pleaded he | 
s ne- take and drive them to pound, yet this ſhould have been without dove — | 
th in any prejudice to them, and was therefore a matter traverſable. ju as li 
je re- tle damage as he could, and there would not have been any occaſion for a traverſe; nor do I ſee what tra- 
one verſe could, properly, have been taken. 
hould 


If there are two preſcriptions, one pleaded by the defendant 2 Leon. 209. 


id the by way of bar, the other ſet forth by the plaintiff in his replica- that one 

dein : . ich; 20 *, preſcription 
tion, without any traverſe of that which is alleged in bar, this is 459 
naught, 1 an- 

18 other is not good without a traverſe, vide Yelv. 217. 9 Co. 59. 2 Mod. 104. Carth. 116. 

might» 

4. As, where in treſpaſs for cutting oaks the defendant pleads, 2 Leon. 2c9, 

rithout that he was ſeiſed of a meſſuage in fee, and preſcribes to have ra- 219. Ruſſel 

me de- fimabile gaverium ad libit. capiend. in boſcis ; the plaintiff replies, eker. 

dience that the /ocus in quo was within the foreſt, and that the defendant 

od dp. and all thoſe, &c, habere conſueverunt rationabile gſtoverium, &. 

fone, it fer liberationem forgſtarii: upon a demurrer, the replication was 

ince of held naught 3 becauſe the plaintiff ought to have pleaded the law 

on, aud of the foreſt, viz. lex fore/te talis eft, or to have traverſed the de- 
ſendant's preſcription, and not to have ſet forth another preſcrip- 

, it b non in his replication without a traverſe. 

he muſt In treſpaſs for pulling down his hurdles in his cloſe, the defend- 4 Leon. 16. 
ant juſtified, that J. S. was lord of the manor of D., and that the Ruiſhbrook 

ion was lad J. S., and all thoſe whoſe eſtate he had in the ſaid manor, had 8 

by ſul a iree courſe for their ſheep in the place where, &c., and that 

18 not if the tenant of the ſaid cloſe could not there erect hurdles without 
the leave of the lord of the manor, and that the ſaid J. S. let 

coffmem to the defendant the ſaid manor, and becauſe the plaintiff erected 

the ſame bundles without leave, Sc. in the ſaid cloſe he threw them down, 

| without %1t was lawful for him to do: The plaintiff replied of his own 

ndant. wrong, without cauſe, &c. and it was held an ill replication, be- 

. Gaule the plaintiff had not traverſed. the preſcription. 

lea, and Wh h 7 0 FT Sa 

which 4. Whether there may be a Traverſe upon a Traverſe, 

Mb lt is laid down as a general rule, that there cannot be a tra- Co. Lit. 

in 


Re upon a trayerſe; becauſi t i d1 — 
» ſe 3 becauſe that in all pleadings whereupon a 
Vor. v. EC % ( ( traverſe 8 1 
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Hutt. 97. 


Rand. 20.22. 


Vaugh. 62. 
1 Jon. 216, 
Cro. Car, 
105. 

* Vide ante, 
67. n. 

(a) That 
whatever is 
traverſable 


and not traverſed is admitted . Falk. 91. 
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traverſe is properly taken, the iſſue is cloſed“; and therefore i 
traverſe cannot be taken on a traverſe, for a traverſe muſt be of: 


material point; and if to the declaration, it deſtroys the plane | 


tiff's action; if to the bar, it deſtroys what is ſaid in avoidance 
of the action; and if to the replication, what was ſaid in avoid. 
ance of the bar, & fic de ceteris, and, conſequently, a ſubſequent 
traverſe will be inſignificant ; becauſe (a) when a material tu. 
verſe is taken, the reſt ſtands confeſſed. 

+ This is avoided by proteſting againſt every thing the 


party does not mean to admit: though the proteſtation does not put the adyerſe party to prove what is 
proteſted againſt, where iſſue is taken on another point; but the proteſtation operates as an excluſion of z 


concluſion ; 


or, in other words, the recotd cannot, as to the points proteſted againſt, be uſed as evidence 


againſt the party proteſting, as to thoſe points; becauſe by proteſting he has denied them: had he ng 
proteſted, thoſe points might, perhaps, as between the ſame parties in another ſuit relative to the ſans 
matter, be conſidered as admitted: and the party proteſting might in ſuch ſubſequent cauſe find it nece!. 
ſary to offer an iſſue on ſome point that came under the pror-ftands in a former cauſe, 


Hob. 104. 


20 Hf. 4. 2. 


12 E. 4. 6. 


2 Kich. z. 9 


Hob. 1 O4 · 


Hob. 104. 


Poph. 107. 


(10. Elis. 
418. 


This rule is thus laid down by my Lord Hobart, that regularly 
whenſoever a traverſe is taken apt and material to the plaintiff's 
title, the plaintiff is bound to it, and cannot for the ſame thing 
leave it, and force the defendant to accept another crayerle ter- 
dered by him. 

But, if a man bring an action of treſpaſs for breaking his clo 
on a certain day, if the defendant plead a releaſe of actions, be 

' ſhall traverſe all treſpaſſes after; if a feoffment, he ſhall traveri 

all treſpaſſes before; if a licence for once, all before and atter: 
and in theſe caſes the plaintiff hath it in his choice to leave the 
traverſe, and traverſe the point of juſtification, , the releate, 
ſeoſſment, or licence; or he may allege a treſpaſs before or after, 
and fo join upon the traverſe offered, which is traverſe alter 2 
traverſe, but yet is not according to the rule, a traverle upon 
traverſe to the ſelf-ſame point. 
So, if a man bring an action of waſte for the felling of trees 
and lay that the leſſee felled and fold them, and the defendant 
confeſs that he felled them, but ſay, that he beſtowed them in 
repairing the houſe, ab/qe hoc, that he ſold them; the plaintiff may 
reply that he let them rot, or any like caſe of waſte, abſque hee, 
that he employed them in reparations z and though this be a fr. 
verſe upon a traverſe, and directly to the ſame thing, yet it l 
out of the above-mentioned rule, becauſe the traverſe in this cale 
was not material; for the plaintiff might have declared of the 
telling only, and the other point was mere ſurpluſage: 

If aſſault and falſe impriſonment be laid in London, and the ge. 
fendant plead a ſpecial juſtification in (5) another county, witha 


Moor, 350. traverſe or abſque hoc, &c. the plaintiff may maintain his action, 


S. C. Para- and traverſe the ſpecial matter alleged by the defendant, though 


mor and 
Verrald. 
2 Lutw. 


this be a trayerſe upon a traverſe; for as the matter a Y 
the defendant may be ſalſe; it would be unreaſonable by luck 


1437. S. C. falſity to ouſt the plaintiff of- the liberty the law gives him, di 


cited, and 
like point 


adjudged, Cro, Elia. 99. S. P. adjudged. (b) There never ſhall be a traverſe upon a traverſe, . 
traverle in the bor takes from the plaintiff the liberty of his action for the place or time, ot fuc 
there, the plaintiff may maintain his action for the place or time, and may traverſe the 


laying his action in the proper county where, the cauſe ariſes. 
but where tht 
like; 1 
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inducement 8 
watt * 


ſelye. 
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averſe, and needs not to join with the defendant in the traverſe, but at his pleaſure may do the one or 


re 1 he other: but, when the inducement is made and concluded with a traverſe of a title ſhewn by the plaintiff 


of 1 there, the plaintiff is enforced to maintain his title, and not to traverſe the induc 

lan- Cro, Car. 105. 2 Lutw. 1630. S. P. ement to the traverſe, - 
ance a 1 | 

wy In treſpaſs, the defendant juſtifies his entry by the command of Cro. Car. 

went S. Plaintiff replies, and ſhews that F. S. was ſeiſed in fee, 536; Thor 
HE! and let unto him at will, and traverſeth the command of J. S. Shering. 


The defendant maintains his plea, that J. S. commanded him to 
enter, and that he entered by his command, and traverſeth the 
leaſe at will; and it being hereupon demurred, it was adjudged 
for the plaintiff, that the command is traverſable, and that there- 
fore the „ rejoinder to make a traverſe upon a traverſe 
js not good. i | | 

Where one traverſes a thing which he had before confeſſed and Carth. 166 
woided, this is merely form, and aided upon a general demurrer z 2 Lutw. 
for the other party might traverſe that traverſe, and alſo the in- 


. 


ung the 
vat is 6 
lon of 4 
evident 
| he 10 
he lame 
it necel- 


ularly, | 

ür ducement to it. | | 

thin Where to an indictment for not repairing a bridge the defend- 2 Lev. 112; 

A ants plead, that A. B. ought to repair the bridge mentioned in — 240. 
AwK. F. C. 


the indictment, and take a traverſe to the charge againſt them- 
ſelves; the Attorney-General in this ſpecial caſe may take a tra- 
rerſe upon a traverſe, and infſt, that the defendants are bound 
to the repairs, and traverſe the charge alleged againſt A. B., and 


0. 77. 51. 


. 1 [ 
{BD 
13 11 


1 


traverte * 

Laſher: an iſſue ought to be taken on ſuch ſecond traverſe; and the 

1 N Attorney-General may afterwards ſurmiſe, that the defendants are 

leaks bound to repair it, and then the whole matter ſhall be tried by an 

+ afar indifferent jury. 

ors So, though regularly a common perſon cannot take a trayerſe Vaugh. 62. 

upon 4 upon A traverſe, yet the king by his prerogative may, upon a title 64. Mod. 
diſcloſed in the traverſe of the party, deſert his own title, and — 64 

A tee abe a traverſe to ſuch matter diſcloſed, though this be a traverſe for this vide 

efendant upon a traverſe. title Pre- 

: 2 * rogative. 
them in In debt on an obligation conditioned to appear on a bill of Lev. 192. 


itiff may Mildle/ex, returnable die Sabbati prox. poſt quinden, Paſcb., the de- Sund 20, 


ſque hee, fendant pleads, that he was arreſted on a bill returnable die Vene- 1 Keb PR 
be a try 15 and pleads the ſtatute of 23 H. 6. c. 9. and that the bond was 105. 3. C. 
yet it pen for eaſe and favour. The plaintiff replies, that he was taken Bennet v. 
this cale on a bill returnable die Sabbati, and not die Veneris. The defend- PR 


d of the nt rejoins, that he was taken by virtue of a bill returnable die 


Veneris, abſque hoc, that he was taken by virtue of a bill returnable 


d the de- fe $abbati; on which the plaintiff demurred : and it was argued 
Y, with t Wat the rejoinder was ill, and a traverſe upon a traverſe ; for 
is action, ben the plaintiff replied, that he was taken by a bill returnable 
t, though die Sabbati & non die V. eneris, the & non die Veneris was a traverſe 
lleged bf 2 the defendant might have joined, and taken iſſue. On 
2 by ſuck e e other fide it was argued, that the & non was not any traverſe, 
8 him, ot leaſt not a formal traverſe, or ſuch as the books mention, that 
ariſes. es cannot be taken on a traverſe ;z, and to have joined iflue 
bot whore 4 I non die Veneris would have made an immaterial iſſue ; for 
— br matters not whether he were taken by virtue of a bill returnable 
nd cher, or not; for if he were not arreſted on a bill returnable 


ee die 
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die Sabbati, the bond is void by the ſtatute; but, if he were take 
on a bill returnable die Sabbati, it is good, for that only is trayerl. 

able and triable; and ſo held the court. | 
Carth. 9g, In debt upon a ſpecialty for 200 ., which was to this effect, f. 
10. Croſſe The defendant did declare from his heart before God, that be had tak 
Re plaintiff to be his wiſe, as ſhe had token him for her huſband; and 
the more to confirm the ſaid plaintiff, that he had no deſign but to per. 
form his promiſe aforeſaid, he (the ſaid defendant) obliged himſelf by 
the ſame deed to pay unto the plaintiff 200 1. if he ſhculd happen ts be 
baſe as to be worſe than his word; and that if he did not pay it whe 
demanded, ſbe (the plaintiff) ſhould have good right to ſue and rea 
it by law, &c. The breach aſſigned was, that ſhe had tenderel 
herſelf to marry the defendant, but that he refuſed, and after 
wards married another woman, per quad attio accrevit. The de- 
fendant pleaded, that he, after the making of the aforeſaid writing, 
obtulit ſe to marry the plaintiff, and ſhe refuſed ; ab/que hoc, that he 
refuſed to take her for his wife before ſhe had re fuſed to take him 
for her huſband. The plaintiff replied, that ſhe tendered herſelf 
to marry the defendant, and he refuſed, ab/que hoc, that the de- 
fendant offered himſelf to marry the plaintiff; & hoc, &c, And 
upon a demurrer to this replication, it was inſiſted for the de. 
A's fendant, that the traverſe in it was ill; becauſe ſhe had traverſed 
{Re that which was the inducement of the traverſe in the bar, ſo that 
LINN it is a traverſe upon a traverſe, which the Jaw will not allow; be. 
55 fides, the words of this deed are in praſenti, and not executory, 
1508 but declaratory of an act executed. On the other ſide it wa 
| AE argued, that the words in this deed are ſufficient to create a cots 
1 tract, and that of the higheſt nature, for God is called as a wie 
1 neſs to it; and theſe words cannot import any other ſenſe, but 
þ only a contract to marry the plaintiff: that the traverſe in the be 
2A is ill, becauſe it is too large; for the defendant had trayeried 
wr more than was alleged in the declaration; ſſ. ab/que hoc, that it 
7 | had refuſed to take the plaintiff for his wife before ſhe had refuſed 
„ | to take him for her huſband, ſo that he intended to make this cit 
| cumſtance of time parcel of the iſſue; whereas there is no fic 
bf: circumſtance alleged in the declaration, nor any affirmation, tha 
4 the defendant had refuſed before the plaintiff had refuſed; ans 
174M therefore, becauſe the traverſe in the bar was idle and frivolous 
| the plaintiff mjght well traverſe the ſubſtance of the matter of the 
bar; and of this opinion was the court, as well to the pleading® 
to the matter in law. | 


OS) — — 


. Wer, Ce. [Tn treſpaſs for fiſhing in the plaintiff's fiſhery, the deſendut 
* ” chop 4_ pleaded, that the place in queſtion is an arm of the ſea, in whi 
Wt bn, « Term Every ſubject has a right to fiſh: the plaintiff in his replica® 


Key. 437 Claimed an excluſive right by preſcription, traverſing the genen 
TY right: the defendant in his rejoinder inſiſting upon the gen 7 
LY right, traverſed the preſcriptive right claimed by the plaintih 
4 The court of K. B. held, that the defendant ought to have takl 
| iſſue on the traverſe in the replication, and not to have rarer J 
the preſcriptive right claimed in the replication; for that the i 
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trarorſe was a material one, and put in ifſue the true quef 5 
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ket diſpute between the parties, But this judgment was reverſed in 
_— the Lxchequer- chamber. For the firlt traverſe was of the right 2 H. fl. 
of all the king's ſubjects to fiſh in an arm of the ſea, ſtated by the 182. 

. >, defendants; but this was clearly a bad and an immaterial traverſe, 

taken for it was not only a traverſe of an inference of law, but it was ſo 

; ond taken, that if at the trial it had been proved, that it was the ſepa- 

per- rate right of others, and not of the plaintiff, the iſſue muſt have 

elf b been found for the plaintiff, not only without his being obliged to 

tobe prove either poſſeſſion or right, but where in fact he had neither 

when poſſeſſion nor right, An immaterial traverſe may be paſſed over, | 
ecover and the matter of the inducement traverſed ; which had been pro- | F 
1dered perly done by the defendant in this caſe. : i 
aſter- [n prohibition, for that the defendants had petitioned the conrt King v. | 
he de⸗ of common council, complaining of an undue election of the Bolton, | 
riting, plaintiff as a common council man, which court had no juriſdic- bo * i 
that he tion therein, the juriſdiction belonging to the court of mayor and gs. 8. C. i 
tke him aldermen, the defendant pleaded, that the common council have | 
herſelf the juriſdiction, ab/que Hoc, that the juriſdiction is in the court of | 
the de. mayor and aldermen: the plaintiff replied, that the common coun- | 
. And eil have it not, and concluded to the country. The defendants i | 
the de⸗ demurred, and ſhewed for cauſe, that the replication is a de- | 
raverſcl WA parture, and that the plaintiff ought to have taken ifſue on the | 
ſo that traverſe, But per curiam— The traverſe is immaterial ; for what 
w; be 1s the ground of ſending a prohibition ? Not becauſe the court of | 
ecutory, adermen have a right, but becauſe the common council have | 
e it vn none; and therefore the traverſe which would avoid trying the 
te à con- right of the common council, and bring that of the court of alder- | 
28 2 wir men in queſtion, is immaterial. And where the firſt traverſe is | 
nfe, but immaterial, that is, where it will not put the proper point in 


n the bar due, there may be a traverſe upon that traverſe. 
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traverſed In quare impedit by the king, for the next turn of a living void Rex v. 
, that de by promotion, the defendant pleaded; that the crown'*preſented 3 
id refuſed J., who is ſince dead, and that he himſelf is parſon imparſonee, 2 
e this cit⸗ [and concluded with a traverſe, that the church is ſtill vacant by | 
; no ſuch de promotion. This plea is a full confeſſion and avoidance, 
tion, that mthout the traverſe z Which for that reaſon is immaterial, and 
ſed; n erefore may be paſſed over. | 
ſrivolous, ln quare impedit, the plaintiffs entitled themſelves to the advow- Thrale v. | 
ter of ths lon in queſtion, as executors and deviſees in truſt under the will of Biſbop of | 
leading u < Lomax, whom the declaration ſtated to have been ſeiſed in 13 J 

| ee of the advowſon, and to have preſented on a former avoid- 376. = 
defend ice. The defendant in one of his pleas ſtated a title to the ad- || 
i in ich Wwlon in one Ellis, who preſented in 1680; that Elis conveyed | 
replicate to Killigrew; that Killigrew deviſed it to his wife Lucy for her | 
the genen lle; and that the reverſion on the death of Killigrew deſcended va 
the genen bo his three daughters in coparcenary. It then ſtated an avoid- 1 
0 plaintif ace during the life of Lucy the widow, and a preſentation by | ' 
have tak max the father of the teſtator, uſurping on Lucy. It then ſtated, | | 
re travel) j = the living again became vacant after the death of Lucy, by the | 
hat the fir gation ot the then incumbent Rom vey, and that the crown by | E. 
queſtion ation on the right of the eldeſt coparcener preſented again | 
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the ſame clerk. It then ſtated an avoidance by the death of that 
preſentee, and another preſentation on that avoidance by Lemar, 
uſurping on the right of the ſecond coparcener. A title was then 
deduced at conſiderable length to the defendant, from the ſecond 
and third coparcener, concluding with a claim to preſent on the 
exiſting vacancy, in the third turn. The replication to this plea 
ſtated a purchaſe by Lomax of the right of Lucy the widow, anda 
preſentation to the advowſon made by him during the life of Ly, 
on an avoidance then happening. It then ſet forth a fine, levied 
by the three coparceners of the advowſon, and a conyeyance to 
Lomax under that fine ; and concluded, that the reſignation of 
Romney was fraudulent and without notice, and traverſed, that up. 
on that reſignation it belonged to the eldeſt coparcener to prelent, 
In the rejoinder to this replication the defendant traverſed the 
fine; upon which the plaintiff demurred ſpecially, alleging as 2 
defect in the rejoinder, that there was a traverſe upon a traverle. 
But the court held, that the traverſe in the replication was an 
immaterial traverſe, and being ſuch, the defendants were at I 
berty to paſs it by; and therefore the rejoinder was good.] 


5. To what Point the Traverſe ſhall be taken; and therein, 
what Matters are traverſable, and of the Manner of taking 
thereof. | 2 e 825 


2 Sand. 5, Herein the general rule is, That the trayerſe muſt be taken to 
E e ſome material point alleged by the adverſe party, which, if found 
— 2356. for him who takes it, abſolutely deſtroys the adverſe party's right, 
8 by ſhewing, that he hath none in manner and form as he hath 
(a)-A 3 alleged i and being to the (a) principal point alleged, puts an end 
verſe ſhould to the matter. 

be always of ſuch part, as, if found for the defendant, deſtroys the plaintiff's action. Comb, 321, 


Poph. 161. If in covenant on a charter-party the plaintiff declares, that 
_ 12- upon the ſhip's going with the next fair wind, c. he the defend- 
Bendl. 176. ant ſhould pay ſo much; the defendant by way of traverſe fuß 
Palm. 397. that the ſhip did not go with the firſt fair wind; this is an ul 
— OP traverſe, not being to the principal point, or giſt of the action, 
Clobery. Which is the going of the ſhip, and not the nature of the wind. 
Lutw. 935 A traverſe muſt be taken to ſome matter alleged; and there- 
1560. fore, where in falſe impriſonment the defendant juſtified by pro- 
ceſs out of an inferior court, and the plaintiff replied, that the 
cauſe of action accrued out of the juriſdiction, ab/que hoc, that ! 
accrued within the juriſdiction, the traverſe is ill, being of a mats 
ter not alleged before ; but it was held, that this being only 0 
immaterial traverſe, no advantage could be taken of it on 2 gen” 
ral demurrer, and that then the reſidue of the replication ſho 
ſtand good, | 
Sand. 21. If any thing in the count be traverſed, it muſt be ſuch pam . 
n if true, is conſiſtent with the defendant's title; and if falle, a 
201. found againſt the plaintiff, doth abſolutely deſtroy his title; mays 
if the traverſe leaves no title in the plaintiff, chen it 1s 8? 
whatever comes of the defendant's. © - . 1 
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In a /cire facias againſt A. and his wife, reciting, that the wife 
dum ſola fuit recovered in the King's Bench, in an action upon the 
caſe, 26/. 13 5. 4d. for damages and coſts, and had execution of 
theſe damages, and is thereof poſſeſſed; and whereas afterwards 
the ſaid judgment was removed by writ of error into the Exche- 
quer-chamber, and there reverſed, and reſtitution awarded ; and 
afterwards ſhe took the ſaid A. to huſband : The plaintiff there- 
upon brought this writ to have reſtitution, The defendant pleaded, 
that after the reverſal had, and before the purchaſe of this writ, 
he paid to the plaintiff the ſaid debt and coſts of 26/. 13 s. 4d. 
a!/que loc, that they are poſſeſronati of the ſaid money prout : And 
upon demurrer the plea and traverſe were both held ill; and, 1/2, 


391 


Cro. Car. 
328. Vezey 
v. Hartis 


& ux. 


Three judges held the plea ill, becauſe it is grounded and affirmed 


againſt a record; for a payment being againſt matter of record 
cannot be a diſcharge, unleſs by a matter of record. 2dly, Ad- 
mitting it a good plea, yet it is ill as pleaded; for he doth not 
rely upon it, but traverſeth that which is not material, viz. ab/que 
lac, that he is paſſeſſionatus, & c. which was idly alleged, and not 
material or traverſable; and by this traverſe he waives his plead- 
ing of the payment, which being 65 ſpecially ſhewn for cauſe of 
demurrer, the demurrer is good: But Berkley held, that payment 
lad been a good plea, if he had relied thereupon ; becauſe he 
avers, that thereby the party is ſatisfied ; and that in divers 
caſes matter in faCt may be pleaded in diſcharge ; as, in debt upon 
an eſcape, he may plead, that the plaintiff commanded him to let 
lum out of execution, and ſuch like, &c., but as to the traverſe he 
conceived it ill; and therefore agreed with the other juſtices, that 
judgment ſhould be given for the plaintiff. 


(a) That an 
immaterial 
traverſe is 
aided by 

27 El. c. 5. 
unleſs it be 
ſpecial'y de- 
murred to, 
Dyer, 366. 
Yelv. 151. 
Co. Ent. 
Cro. Jac. 
505. 

2 Lutw. 221. 


In treſpaſs and ejectment the defendant pleads, that the plaintiff Style, 344. 


dileiſed J. S. of the land, and then made a leaſe of it to him, 
and that afterwards the land deſcended to the plaintiff. The 
plaintiff replies, that he was ſeiſed of the lands, and traverſeth 
the difſeifin on J. S. And on demurrer, for that he ought to have 
traverſed the deſcent, and not the diſſeiſin, it was held by Rolle, 


C. J. that the traverſing the diſſeiſin makes an end of all, and was 


therefore well taken, being the moſt material matter, although 
the deſcent might likewiſe have been traverſed. 


Treſpaſs upon the caſe was brought by bill in the King's 


Bench, that the defendant's father held of him ſuch lands by 


knight's ſervice, and died in his homage, his heir within age, and 
that he tendered unto him a convenient marriage, and ſhews what, 
He. and demanded of him the value of the marriage, &c. The de- 
tendant proteſlands to the tenure, pro placito traverſed the tender, 
Cc; and hereupon the plaintiff demurred: And it was reſolved 
that the plea was ill, for the tender is not traverſable *. 


Wood v. 
Hollands 


Cro. Car. 
502. Arun. 
del v. San- 
ders. 

* Why was 
not the ten- 
der traverſ- 
able if taken 
in the words 
of the de- 
claration z 


a, if the marriage tendered was not convenient or proper, how could the plaintiff be entitled to re- 


Cover ? 


If the plaintiff in his replication ſets forth a grant of copyhold 
lands ſuch a day, and by ſuch a ſeneſchal; and the defendant by 
„ of rejoinder maintains his bar, and traverſes the grant to the 
Klendant the ſaid day, and by the ſaid ſenechal, the traverſe is 

j Cc 4 in; 


Yelv. 122. 


3· Lane v. 


Alexander. 
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* He might ill; for the principal point is the grant, which may be at another 


ma 
— 47% court and day, and by another ſeneſchal, and yet good“. cot 
grant, in manner and form, &c. 1 
Yelv. 122. If a feoffment by deed ſuch a day be pleaded, there can be no tha 
traverſe to the day, becauſe the eſtate paſſes by livery, and not by oug 
the deed. of 
6c. 24,25. A difference hath been taken between pleading a feoffment and yer! 
"ICY _ a grant of a particular eſtate; that in the firſt caſe, if the other , 
— He- will entitle himſelf by an elder feoffment, he ought to traverſe, det 
lyar's caſe. but not in the laſt caſe; becauſe a man may come to a fee-fimple wel 
3 by divers means, viz. by diſſeiſin and tort, or by lawful means; _ 
C. cited, . , g trave: 
and hels and therefore, when one entitles himſelf to a particular eſtate the 5 
to be only by an elder grant, he ſhall not traverſe the laſt grant, but ſhall uber 
form, and compel the other to ſhew by what title he claims it after the elder 
aiged by the If 
27 Eliz. grant 7. | 
c. 5. + The party having the elder grant may confeſs the other, and avoid its effects, by ſhewing bety 
his own; and if made by a different grantor, he ſhould ſhew that before ſuch other grantor had any and 
thing in, &c. his grantor was ſeiſed, &c. and made ſuch elder grant. 4 7 
Marc.21. . A man pleaded a deſcent of a copyhold in fee; the defendant, os 
to take away the deſcent, pleaded, that the anceſtor did ſurrender 4 L 
to the uſe of another, ab/que hoc, that the copyholder died ſeiſed: aa, 
And the opinion of the court was, that it was no good traverle; n 
becauſe he traverſed that which needed not to be traverſed for 1 5 
being copyhold, and having pleaded a ſurrender of it, the party 5 
cannot have it again, if not by ſurrender, as in Hellyar's cale miſe 
ſupra ; for as none can have a leaſe for years but by lawful con- defe 
vey ance, ſo none can have a copyhold eſtate if not by fur 1 
render. able 
208 Dock. pl. In treſpaſs the defendant pleads, that A. was ſeiſed, and en- whic 
1 365: feoffed B. who enfeoffed C. who enfeoffed D. whoſe eſtate the _ 
30A 8. P a defendant hath; in this caſe the plaintiff may traverſe which of "Nat 
IN that where the feoffments he pleaſes. | the 0 
* FI there are ſeveral material things alleged, it is in the election of the party to traverſe which he pleaſes, ep 
3+ "I . a 1 
1 Sid. 227, If in treſpaſs or caſe the plaintiff declares that J. S. was ſeiſel * 
—_— man in fee, and made a leaſe to him, and the defendant pleads that In 
9112 J. N. was ſeiſed in fee, and leaſed to him, &.; this ſeiſi of "up 
IN J. N. ſhall be intended by diſſeiſin, for he ought to have tr lo m 
44 verſed the ſeiſin of J. S. and ſaid, that long before ſuch a one 5 
"whe was ſeiſed, c. lun 
1 ro. Jac, In treſpaſs the defendant pleads, that long before the treſpaſs the d. 
| i 822. one James Stephens was ſeiſed in fee, and 12 liz. enfeoffed Thi "A 
5 2 Roll. 8 ; 4 h { f Bak 4 1 his wife ema 
5 Rep. 362. as Norwood to the uſe of James Baker an ary , dema, 
5 S. O. the heirs of their bodies; and that they had iſſue Henry Baker, ſubſe; 
1 ee and died ſeiſed, which deſcended unto him, and from him to his 3 
* three daughters, and juſtifies by their leaſe, and gives colour to Aion 
1 the plaintiff: the plaintiff replies, that long time beſore the tret- r 
6 ! 1 paſs Sir Thomas Tyrrel was ſeiſed in fee, and gave it to Edu renth 
by Baker and Juan his wife, and the heirs male of their bodies, * "ug 
. that they had iſſue the ſaid James Baker and the plaintiff and — Condit 
Faines had iſue Henry, and died, which Henry died 3 
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male; whereſore he as heir male entered, and that the defendant 
committed the treſpaſs, c., and traverſeth the ſeiſin in fee alleged 
in James Stephens ; whereupon the defendant demurs, and ſhews 
that he traverſeth the ſeiſin in fee of James Stephens, whereas he 
ought to have traverſed the gift in tail, which is the principal matter 
of the bar; but the court held that it was in his election to tra- 
verſe the one or the other. 

Where by the (a) inducement or conveyance to the action the Dyer, r21, 
defendant is ouſted of his (6) law, there, the defendant may as 0 8 
well traverſe the conveyance as the giſt of the action. (@) Bar, 
where a difleiſin is alleged by way of conveyance to the title or poſſeſſion of the plaintiff, it need not be 
traverſed, Dyer, 635. b. pl. 34. (6) Where the conveyance to the action is that which doth entitle 


the plaintiff to the action, it may well be traverſed if the defendant cannot wage his law; otherwiſe, 
where he may wage his law, Cro. Eliz. 169. 201. S8. P. 


In a/ump/it, ſuppoſing that ſuch a day 4 Fac. upon an account Cro. Jac. 
betwixt them, the defendant was found m arrear in ſuch a ſum, = * 
and afſumed to pay, Sc., the defendant pleads that ſuch a day Bult. » uh 
4 Jac. they accounted, and then he was found in arrear ſuch a S. C. 
jum as the plaintiff ſuppoſed, and that the ſame day he made an --»-" 
obligation for the payment thereof, and traverſeth that any other 
day aſter the obligation made they accounted together prout, &c. : 
and it was thereupon demurred; for that the account (which is 
the cauſe of the afumpfit) is not traverſable, nor the time, for 
it 1s but an inducement and conveyance to the action: But the 
ourt held, that the account which was the ground of the pro- 
mite was well traverſable; wherefore it was adjudged for the 
detendant. 

It is faid, that the conſideration of a promiſe is never traverſ- Oro. Ella. 
able, nor allowed to be traverſed, but it is the promiſe itſelf _— 
which is traverſable. But herein a (c) difference is taken be- 3 N 
tween a conſideration of a promiſe which is executed, and a con- Carth. 82. 
ideration which is executory ; that the one is not traverſable, but 922 The 
the other is. between « 


promite upon a conſideration executed and executory is, that in that executed you cannot traverſe the 
6aficeration by itſelf, becauſe it is paſſed and incorporated, and coupled with the promiſe. Hob. 106. 


In trover and converſion the converſion is traverſable ; for it is Cro. Elia. 
the ſubſtance of the action, and the tort ſuppoſed in him, and e 
lo may well be traverſed; for if one finds goods, but doth not en 
convert them, no action lieth. tit. Trover and Converſion. 

Un debt for an annuity, it appeared upon oyer of the deed, that Hope v. 
e cetendant covenanted to pay it, (if the ſame were perſonally Colman, 
demanded by the plaintiff,) whereupon the defendant traverſed the 2 N 
demand, The plaintiff demurred : and per curiam— The grant is 
lubſtantive, and ſo is the covenant ſuſtantive, and the demand in 
ts action is not traverſable, whatever it might have been, if an 
Aion had been brought upon the covenant; but we think it 
would not be traverſable in that caſe, as it is contained in a pa- 
tenthelis in the deed.) 
debt on an obligation of 100 J. dated 12 Julii 10 Car, 1. with Cro. Jac, 
Coudition for the payment of 58 J. at the end of fix months; the 3?" 


Neviſon v, 


defendant Whitley, 
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Co. Lit.232. 
Style, 382. 
Leon. 39. 

2 Leon. 79. 
Roll. Rep. 
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(a) Cro. 
Eliz. 667. 
S. P. ad- 
judged. 
Cro. Elis. 
184. 
Cowleigh v. 
Edwards. 


Cro. Eliz. 


5 1 
Peacock 
v. Peacock. 


Cro. Jac, 


442 45» 
Wadhurſt 


v. Damme. 


| Pleas and Pleadings, 
defendant pleads the ſtatute 21 Fac. I. (c. 17.) of uſuryt The 


plaintiff replies that he lent the 50/7. for a year, and that the de- f 
tendant ſhould pay 8 J. for the forbearance for a year; and tha, 5 
by the ſcrivener's miſtake, it was made payable at the end of half 
a year. The defendant rejoins, that the lending was only for s 
half a year, and that he was to pay for it 8 J. for that time; and 4 
traverſeth, that upon the ſaid 12 July it was agreed the loan B 
ſhould be for one entire year, or that he ſhould forbear it for 2 an 
whole year. It was held, that this traverſe in the rejoinder, mak. to 


ing the day parcel of the iſſue, was ill; and that the agreement Fr 
only was traverſable, . 


In treſpaſs for goods carried away, or battery, or falſe impriſon. 8 
ment, if the defendant plead that he is not guilty in the man- 25 
ner as the plaintiff ſuppoſes, and it be found that he is guilty at * 
another day, or in another town or county than the plaintiff ſup- all 
poſes, yet he ſhall recover; for in tranſitory actions the defendant 
ſhall not traverſe the county or town where the fact is laid, with- 2 
out ſome ſpecial caufe of juſtification, which is ſo local that it 0 
cannot be alleged in another place; as, where a conſtable of x 
town in another county arreſts a man for a breach of the peace, lea 
in which caſe, if an action be brought againſt him, he ſhall trz- gui 

verſe the county, and all other places, ſaving the town whereot 2 
he is conſtable (a): ſo, where the defendant juſtiſies for damage- ou 
feaſant, &c. aſt 

In falſe impriſonment for impriſoning him at Bri/ol, the de- 9 
fendant juſtifies, for that he arreſted him at Glouceſter by virtue was 
of a commiſſion of rebellion, ab/que hoc, that he was not guity trel 
at Briſtol; and it was moved that the traverſe was not good, the not! 
cauſe of juſtification not being local, and therefore he might hare he 
juſtified in that place where the action was brought; otherwiſe, tene 
if the commiſſion had been ta arreſt him at Glouce/er ; and of this fore 
opinion was Wray. 

In treſpaſs for an aſſault and battery laid in London, the defend- ral 
ant pleaded, that the plaintiff entered into his houſe in Walthan upo 
in the county of Eſex, and that he mollitty manus impoſuat to put add 
him out of his houſe, ab/que hoc, that he is guilty extra Walthan: whe 
and this was held a good traverſe, the cauſe of Nr Oh the 
the defence of his houſe, being local: ſects, if the juſtification mip 
had been perſonal and tranſitory, and ſuch as might have been al. defo 
leged in any place. | Pla 

In wrelpat laid apud Edinbridge in comitat. Cant. for killing his do Ir 
the defendant pleaded that J. S. was ſeiſed in fee of a warren n thir, 
D. in the ſame county, whereof he is and then was warren lave 
and that his dog was divers times killing conies there, and ther- Not | 
fore, finding him there tempore quo, &c. running at conies, he there judg 
killed him, ab/que hoc, &c. that he is guilty apud Edinbridge pa time 
&c. And on demurrer it was objected, that he had traverſed the Ough 
place only, c., and had not traverſed all other places: But the U 
court held, that the traverſe was good, his cauſe of juſtificatis The 
being local, and that he needed not allege any more . 
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Treſpaſs of aſſault, battery, and wounding in Lendas; the de- Cro. Jac, 
ſendant juſtifies in the county of Nerfolk, by virtue of a warrant: 372. 
from the ſheriff of Norfoll, upon a writ of latitat, que eft eadem ms AN 
tranſgreſſo, &c., ab/que hoc, that he is guilty in London, vel alibi Cro. Eliz. 
extra comitatum Nerf. On demurrer one objection was, that he OTE F. 
had juſtified and alſo traverſed, which he ought not to have done: us. 
But the court held it well enough; for the juſtification being in 
another county, the county whe ein the action is brought ought 
to be traverſed ; and the plaintiff may maintain the action and 
iſſue, if he will, or he may traverſe the defendant's plea, at his 
election. 

if a man bring an action of treſpaſs for breaking his cloſe on Hob. 104. 
a certain day, if the defendant plead a releaſe of actions, he Carter, 207. 
ſhall traverſe all treſpaſſes after; if a feoffment, he ſhall traverſe * 


1 3 8 d. 
al treſpaſſes before; if a licence, all before and after. 3 — 


© i g 07. 
2 Mod. 68. That where the juſtification goes to a time and place not alleged by the fl. dad, 
walt be a traverſe of bot. | ö there 


In treſpaſs laid to be done 1 May, the defendant pleads a re- 3 Dulſ. 209. 
leaſe made to him 1 Junii, and traverſes, ab/que hoc, that he was Noll. Rep. 
guilty at any other time after the firſt of Zune; and this was held EN 
an ill traverſe; for the day not being material in treſpaſs; he Wacot. 
ought to have traverſed, ab/que hoc, that he was guilty before or 
aſter 1 Junii. | 2 

If in treſpaſs for entering a houſe the defendant fays, that it co. Enz. 
was the freehold of J. S. and juſtifies 27 Eliz., a year before the 87, Higham 
treſpaſs ſuppoſed, and traverſes the time before 27 Eliz. but ſays Gs. 
nothing as to the time after; yet the traverſe is good; for when 
he pleads his freehold, or the freehold of another, it ſhall be in- 
tended ſo to continue, unleſs the contrary be ſhewn, and there- 
fore no need of traverſing the time after. | 

Herein alſo this difference hath been agreed, that where a gene- Sid. 234. 
al action is brought, in which the time is not material, there, X<b. 68. 
upon a traverſe to the fact charged upon the defendant, he muſt wo 
add ab/que hoc, that he was guilty either before or after; but, 
where the thing traverſed is not to the point of the action, (though 
the caſe may be ſo, that, if it happened before or after, the action 
might have lain,) the party need not add ab/que hoc, that he did it 
before or after, and this, whether the traverſe comes in of the 
plaintiff's part or the defendant's. | | | 

In caſe upon ſeveral promiſes, the ſtatute of compoſition of two 7 Mod. 16. 
thirds was pleaded in bar; but the plaintiff ſhewed the contract to Beverly 
lave been ſince the time of the ſtatute, which the defendant did "ML 
rot trayerſe in his plea, as he ought to have done; and therefore 
Judgment was given for the plaintiff; for if you vary from the 
ame in the declaration, and make ſuch variance material, you 
ought to trayerſe the time in the declaration. 

Creſpaſs and impriſonment laid the firſt of May, 17 Car. 2. Lev. 216. 
e defendant juſtifies, as ſheriff of Coventry, to arreſt him for a _ _ 
"rs of the peace made upon him in the execution of his office, * 

or which he arreſted him, and carried him before the mayor; and 

2 8 5 traverſed 
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396 Pleas and Pleadings. 
(% If the traverſed all the time before he was ſheriff, or afterwards; and 
traverſe be the traverſe was adjudged good, though it was objected to be 


taken more 1 
narrow than too (a) large. 
it need, being to the prejudice of the party, no jeofail. 2 Lev. 81. 


. But, where the traverſe con. 
tains more than is alleged in the breach, it is nat good. 3 Lev. 167. 


Cro. Elia. If in ejectment the defendant pleads a ſurrender of a copyhold 
w" Wood by the hands of J. S. then ſteward of the manor, and iflue is 
— joined, ab/que hoc, that he was ſteward; this is naught, for the 
traverſe ought to be general, that he did not ſurrender ; for if he 
were not ſteward, the ſurrender is void : fo, of a ſurrender pleaded 
into the hands of the tenant of the manor. 
zLev.113- In battery, the defendant pleads a judgment obtained by 4. his 
Bridgwater father, and an execution thereupon, whercon the goods of J. 8. 
ra. were taken in execution; and that the plaintiff aſſaulted the bai. 
liffs, and would have reſcued the goods; whereupon in aid of the 
bailiffs, and by their command, the defendant mollitir manu in- 
poſuit upon the plaintiff to prevent his reſcue of the goods. The 
plaintiff replied De injurid /ud propria, abſque hoc, that the defend- 
ant by command of the bailiffs, and in aid of them, to prevent a 
reſcue of the goods, c. whereupon the defendant demurred ge- 
nerally : and upon argument it was reſolved, ½, That the repli- 
cation in traverſing the command of the bailiffs was not good, for 
he might of himſelf do that to prevent the reſcue, which is a tort 
and breach of the peace. 2dly, The defendant's plea is ill, for the 
action was brought as for a battery at D., and the defendant julii- 
fies at S. in the ſame county, whereas the bailiffs have authonty 
through the whole county, and therefore the cauſe of juſtification 
in the ſame county not local ; ſo that he ſhould have conformed 
and juſtified in the ſame place, being the ſame county where the 
plaintiff declared ; and it the place had been material, he ought 
to have traverſed all other places within the ſame county; & / 
gudcunque vid datd the plea was held ill. 
Morewoos {To an action of treſpaſs in the common called A. the defend- 
„Wood, ant pleaded that A. and B. commons lie open to each other, and 
then preſcribes for a right in both commons. It was holden, that 
the plaintiff could not traverſe part only of the preſcriptive right 
claimed by the defendant, the preſcription in A., but muſt u. 
verſe the «vhole preſcription, for all preſcriptions are entixe; 
when they are pleaded, the adverſe party cannot deny a part only 
but muſt either demur or traverſe the whole. 
Grifithy, To an action of treſpaſs the defendant juſtified, under a fe. 
vans, . fcriptive right to a duty, and alſo a preſcriptive right to diſtran 
10133” for it, The plaintiff traverſed the preſcription for the duty, but 
not the preſcriptive right to diſtrain; and upon demurrer for 
cauſe, the replication was holden good, 
Palmer v: To an action of covenant by an aflignee for rent arrear, the de. 
Ein,  fendant pleaded, that the leflor made a conveyance in fee belore 
tte 587. the leaſe, and traverſed, that he was afterwards ſeiſed in fee. 
This traverſe was adjudged to be bad for its generality, 5” 
tied the plaintiff up to prove an eſtate in fee, when any e " 
would do. ] In 
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In replevin the defendant makes conuſance as bailiff to J. S., Salk. 107, 

plaintiff pleads, that he took them de injurid ſug proprid, abſque 3 

dee, that he was bailiff to J. S. To which it was demurred: . Pyne. 

and after argument the traverſe was held to be well taken; and (4) For this 

a (a) difference obſerved between an action of treſpaſs quare clau- fit. S. 

6 fregit, and an action of treſpaſs for taking cattle or replevin: Rol. Rep. 

in the firſt caſe, if the defendant juſtifies an entry into the cloſe by 22 

command, or as bailiff to one in whom he alleges the freehold to 5, +1 vo 

-cauſe it would admit the truth of the reſt of th: plea, viz. that 

the freehold was in J. S. and not in the plaintiff; which would 

de ſufficient to bar his action, whether the defendant was em- 

powered by J. S. to enter or not; for it is not material that the 

deſendant has done a wrong to a ſtranger, if it be none to the 

plaintiff: but in the other two caſes, if the defendant juſtifies 

taking the cattle as bailiff to J. S., in whom he lays a title to take 

them, as for a diſtreſs, or other cauſe, there, it may be material to 

traverſe the command or authority; for though J. S. had right to 

take the cattle, yet a ſtranger who had no authority from him, 

will be liable; ſo that both parts of the defendant's plea in this 

caſe mult be true, and therefore an anſwer to any part is ſuffi- 

cient: ſo, in treſpaſs for taking goods; alizr, in treſpaſs guare 

clauſum fregit. 

In replevin the defendant made conuſance as bailiff of J. S. for 3 Lev. 20. 

a rent-charge z the plaintiff in bar ſays, that he took the diſtreſs n 

without the privity or command of J. S., and that ſuch a day 

after the diſtreſs F. S. came firſt to have notice, & deaduocavit 

coptiones prediftas : the defendant demurred generally. Et per cur. 

—The bar is naught, for he ſhould have traverſed his being bai- 

lift; and he was ruled to replead accordingly, and to mend his 

bar, paying coſts, and go to trial upon iſſue, bailiff or not. ; 
lf on a preſentment for not repairing a highway, it is alleged, 2 Sand. 160. 

that the defendant is chargeable ratione tenure quarundam terrarum Rez v. 

parcell, dictæ peciæ terre, &c. difta communi alta via regia incluſ. & 

ncrechiat, ; the traverſing the ratione tenure is ſufficient, without 

anſwering to the encroachment, 'being the principal point to be 

traverſed. 

A traverſe muſt be taken to ſome matter alleged; and there- Lutw. 335. 

fore where in falſe impriſonment the defendant juſtified by proceſs 22 

out of an inferior court, and the plaintiff replied, that the cauſe —.— 

of action accrued out of the juriſdiction, ab/que hoc, that it accrued ſuppoſal is 

within the juriſdiction ; the traverſe was adjudged ill, being of a . raverf- 

matter not (5) alleged before; but it was held, that this being only an Wks. xo 

immaterial traverſe, no advantage could be taken of it on a general water al- 


demurrer, and that then the reſidue of the replication ſhould leged out of 


due time, 
nd good. nor matter 


immaterially alleged. 2 Salk. 628. pl. 2. Ld. Raym. 249, —But whatever is neceſſarily uner- 
v0, intended, and implied, is traverſable, as much as if it were expreſſed. 2 Salk. 629. pl. 6. 


In caſe againſt a ſheriff for taking inſuſkcient bail to the intent 874. 96. 


to deceive him of his debt; the (e) intention t deceive is uot tra- () That 
wle —— 
intendmert 


13 not traverſablg. Style, 383. Leon. 30. 8. P. Nor c1uſe of ſuſpicion. 3 Bulſt. 294. 
Ju 


be, the plaintiff ſhall not in his replication traverſe the command; Comb. 471. 
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In ejectment, ancient demeſne was pleaded in bar; 'plaintif 


398 


Show. 271. 
replied, that the lands are pleadable at common law, and traverf. 
ed, that the tenements are parcel de antiguo dominito 3 and it wa 
adjudged ill on demurter ; becauſe he ſhould have traverſed; that 
the manot was ancient demeſne, or, that theſe tenements were 
held of the manor. | 
a) That In an action of (a) covenant a perſon cannot take a traverſe in 
3 mitigation of damages, but muſt help himſelf upon (6) evidence; 
bs Ipechal; and the traverſe mult be to the (c) point of the action: as, in co- 
the — venant for payment of rent, the plaintiff ſays, that there were 
a 


ſeven years' rent behind; the defendant cannot traverſe two of 


no By ule years being behind, but muſt plead covenants performed s. 


to traverſe 
the ſpecial 


matter. Carth. 82. (5) That in many caſes the matter may be ſpecially traverſed; which probably 


might have been given in evidenee upon the general iſſue. Carth. 82. (c) In treſpaſs, that which 


comes under the ita quod, for aggravation of damages, need not be traverſed. Lev. 283. * Hoy 
can he plead covenants performed, whether rent is or is not in arrear ?P-=—If there is not any rent in 
arrear, the defendant ſhuu'd plead rent not in arrear.——lf rent is in arrear, he ſhould move the 
court to ſtay proceedings, on payment of all rent in artear, and coſts: If there is any other breach 


of covenant afſigned, plaintiff may go on for that. 


Lev. 193. In debt on a judgment obtained 1 May, 14 Car. 2. before the 
3 mayor and bailiffs of Norwich, at a court then held according to 
(O Thatit the cuſtom of the ſaid city, the defendant pleads, that the court 
would have there, according to the cuſtom, Sc. is held before the mayor, 
* uu ab/que hoc, that he recovered at the court held the ſaid 1 May, be- 
Hob. 244, fore the mayor and bailiffs, according to the faid cuſtom. And 
Hutt. 20. upon (d) demurrer, the traverſe was held ill in traverſing a matter 
OI of record which is not to be tried per pair, and in (e) joining the 
not be mul- matter of the cuſtom, which is triable per pair, with the matter ol 
rifarious, record; but he ought to have pleaded u tiel record, which would 
33 have made an end of all, or that there was not any ſuch euſtom, 
3 Lev. 4 and have tried it per pais: it was likewiſe held, that making the 
kar er day parcel of the ifſue made the traverſe ill. | 


not be implicated. Skin. 63, 64. 


2 Lev. I 74+ 


Gold v. 
Culler, 


Debt upon an obligation to the ſheriff, conditioned to appeat 
etabis Martini ad reſpondend., &c. Defendant pleaded the ſtatute 
23 H. 6. c. 9. and that he was taken and impriſoned virtute prev 
retorn. quinden. Martini, and that the obligation was taken for cat 
and favour. The plaintiff replied, . Auter brief retorn, octabis Mar- 
zini, and that he was taken and impriſoned upon that, ab/que hey 
that he was in priſon virtute brevis retorn. quindena Martini, Ile 
defendant demurred generally. Saznders argued, That the ts 
verſe was ill and immaterial; for it matters not whether the unt 
was returnable guindena Martini, or not, but he ſhould have con- 
cluded et hoc paratus oft verificare, and left the defendant to tra- 
verſe the writ returnable e&abis Martini; and upon this trave* 
no good iflue can be taken; for it is not material whether an 
writ was returnable guindena Martini, or not; the only _ 
thing to maintain the goodneſs of the obligation is this, that N 
writ was returnable ofabis Martini, Sed per curiam — If 1 
traverſe be immaterial, the defendant waiving that _ 
have traverſed the writ's being returnable offabis Martim; 5 
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de traverſe is well enough in this caſe, it being taken to the 
mot material thing pleaded in bar to avoid the obligation. They 
therefore gave judgment for the plaintiff. | | 

In debt on a bond made by a priſoner to an under-ſheriff, con- Comb. 244. 
ditioned to pay 60 J., the defendant pleads the ſtatute 23 H. 6. Loden v. 

:. 9. of ſherifts' bonds, and that this bond was made for eaſe and N 
farour, and ſo void by the ſtatute. The plaintiff replies, that it 

was for the better ſecurity of money due to himſelf, and traverfeth 

the eaſe and favour : and herein it was adjudged for the defend- 

ant; for though the traverſe be good, yet the inducement being 

il, in not ſaying that it was pro bono & vero debito, the plaintiff 

cannot recover. ; 

f in an action on the caſe for ſtopping three windows, the de- Velr. 225. 
fendant juſtifies the ſtopping of two of them, and traverſes the —_ hog 
{topping of three windows; the traverſe is ill, for the inducement — 2 
goes only to part, viz. the ſtopping of two windows; and yet the and like : 
traverſe goes to all three, which ought not to be; for if the de- neo wt 
ſendant had ſtopped only two, yet in caſe the plaintiff ſhall recover {a) That i 
damages (a) pro tanto; and therefore the defendant ought to have an action for 
pleaded, as to the ſtopping of one window, not guilty, and as to 2 q 
the other two to have juſtified, and then every part of the injury = plaintiff 
alleged by the plaintiff had been put in iſſue. 


is to recover 
in propor- 


tion to his loſs, every part is to be put in iſſue. 2 Sand. 206. 


In aſſault the defendant juſtified, for that he, being maſter of a Vent. 50. 
ſhip, commanded the plaintiff to do ſome ſervice in the ſhip, which Aubrey v. 
he refuſing to do, he moderate caſtigavit the plaintiff, prout ei bene $;q. 4. 
leut. The plaintiff maintains his declaration; ab/que hoc, quod . 
mederate co/ligavit : After verdict for the plaintiff, it was moved 58. 


y 18 1 TY * But the 
m arreſt, that the iſſue was not well joined; for non moderate general re- 


caſigavit doth not neceſſarily imply that he did beat him at all, plication 


and ſo no direct traverſe to the defendant's' juſtification, which hy —_— 
ads ' — 17 A 7 4 : 
immederate caſtigavit would have been; but de mjurid ſug propria as it rg 


ab/que aliqud tali cauſu would have been the moſt formal replica- have obliged 


ton; but it was held to be well enough, being after verdict *. 22 
ant to prove 


the whole of his plea. 
debt upon a bond entered into, Eliz. Perkins, who was the Vent: 77. 
plaintiff's wife, he, as her adminiſtrator, brought the action; Gifford v. 


the defendant pleads, that he delivered the bond to one Eliz. — 


3 que obitt ſola & innupta, abſque hoc, that he delivered it 2 Keb. 633. 
0 Elz. Perkins, the plaintiff's wife. To which it was demurred S. O. ad- 


ſpecially ; for if it be taken, that there are two of the name, the 112 ods 


— ſhould have pleaded non eft factum +, for it amounts to n foftur 
9 more; or at leaſt he ought to have induced his plea, that there en 2niver 


wo a : : ; . to the bond 
re two Eliz. Perkins's; but this traverſe is deſigned to bring the IT _ 7 


marr} 2 . . "Ly a . a . 
LO m queſtion, which is not to be tried ; wherefore the duced in 
gave judgment for the plaintiff, ee 1 
poſſeſſion of 2 5570 ; | | though in 
hitting the l p*r1on nat entitled to recover upon it ?——Might not defendant have pleaded generally, ad- 
. 4 N to be his, but that it was not given to the E. P. mentioned in the declaration, but to 


xp Indeed now, by virtue of the ſtat. 4 Ann. c. 16, & 4. be might plead non eff factum, 


rec al plea, 


In 
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Carth. 125. 
Beake v. 
Kent, 

4 Mod. 63. 
8. C. 


* The tra- 
verſe ſhould 
have been 
that all or 
any, or 

eit her, &c. 
The next 
paragraph is 
not in point 
againſt this 
poſition. 

2 Salk. 629. 
pl. 5. 
White v. 
Bodinam. 


Co. Lit. 28 LY 
303. 
Hob. 162. 


Hard. 332. 
of pleading 
yon et fac. 
tum, wide 
infra. 


Cro. Tac, 
377- Wing: 
field v. Bell. 


+ Payment 
at or after 
the day, 
may now be 


pleaded by virtue of the ſtat. 4 Ann. c. 16, & 12. 
Keilw. 147. 


(a) But, in 
debt upon - 
the grant 


Pleas and Pleadings, 


In ofumpfit againſt an executrix, ſhe pleads ſeveral Judgment, 
and that ſhe hath not aſſets ultra. The plaintiff replies, that ju. 
dicia prædicta, &c, were kept on foot by fraud. The defendant 
maintains her bar, and traverſes, that all or any of the judgments 
were kept on foot by fraud. And on demurrer it was objedted, 
that the defendant ought to have rejoined ſeverally to every judg. 
ment, and not to include all three judgments in one Fas tra- 
verſe: but it was held, that this general form of pleading wa 
good, it being no diſadvantage to the plaintiff; for if iſſue had 
been joined that all the judgments had been kept on foot by fraud, 
and if it had been found that one of them alone had been kept, 
Sc. by fraud, this iſſue had been found for the plaintiff; be- 
cauſe the plea was falſe in part, and for that reaſon the whole i; 
falſe “. 

Leſſee for years brings covenant againſt the leſſor, declaring 
upon a demiſe and covenant for quiet enjoyment, and aſſigns for 
breach, that the leſſor did enter upon him, and ouſt him of the 
premiſes; the defendant pleads that he entered to diſtrain forrent 
arrear, ab/que hoc, that he ouſted him de premiſſis ; to which the 
plaintiff demurred, thinking the traverſe ill; becauſe, if he had 
ouſted him of any part of the premiſes, he had a good caule dt 
action; therefore he ſhould have traverſed, ab/que hoc, that be 
ouſted him of the premiſes, or any part thereof: But per eur, —The 
plea is well enough in this caſe; for if the plaintiff will join iſſue 
upon the matter of the traverſe, and prove the ouſter of any part, the 
iſſue will be for him; and the court took a diverſity between 
pleading the general iſſue, as in debt you muſt plead non debet ur 
aliquam inde purcellum, and a ſpecial ifſue, as this is, 


(I) Neas in Bar, their Sufficiency and Certainty: 
And herein, 


1. That the Plea muſt be proper, and adapted to the Action. 


HREN it is laid down as a general rule, that every man mul 
plead ſuch pleas as are pertinent and proper for him, accord 
ing to the quality of his caſe, eſtate, and intereſt. _ 

As, in an action of debt upon a bond or other ſpecialty, the ce. 
fendant cannot plead mil debet : it is otherwiſe in debt founded 
upon a matter in pais only, as, upon a preſcription, or upon 26" 
that is not requiſite to maintain the action. 

Therefore, if an action of debt be brought on a bond or ſingle 
bill, and the defendant plead payment without an acquittance u 
der ſeal, this, though it be found for him, will not entiti 
to judgment; ſor the obligation is in force till it is diſſolved # 
ligamine quo ligatur |. 


» 


So, in debt for the arrears of an (a) annuity granted for ”: 
nil debet is no good plea; for the action is merely founded up0 


. . » . * an 
the deed, ſince without it no action can be maintainer f f 
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though by the death of the grantee the nature of the action is of a rent- 
changed, the annuity being determined, yet this proves not but bares, vd 


debet is a 


that the action is founded upon the deed. ani ales. 


. * * * * * E 
decauſe the plaintiff bath other remedy to levy it, viz. by diſtreſs. Otherwiſe, upon the grant of a bare 
annuity, for there being no remedy by diftreſs, the grant muſt be avoided by matter of as high a nature, 
vis, by acquittance, Hard. 33. 


Where the action is founded upon a penal ſtatute, it hath been Co. Eliz, 
adjudged that not guilty is a good plea. " 5 
; ba Oull., .* 
Nov, 56. 2 Inſt. 651, Moor, 914. pl. 1293. [Certain it is, that the Hua of not guilty to bake bs 
a penal ſtatute is not ſuch a nullity, as will warrant the plaintiff in ſigning judgment. 1 Term 
Rep. 462. ] | 


$o, in debt upon the 2 & 3 E. 6. c. 13. for not ſetting forth = lad. 651. 
tithes, it hath been held, that not guilty or nil debet are good pleas. x4 
adjudged. 
In debt for the arrears of a rent-charge by will deviſed to the Hark. 332. 
plaintiff's wife for life, againſt the adminiſtrator of the occupier ber þ; 
of the land, it hath been adjudged, that (a) nil detinet is a good (a) where 
plea; for a will is no deed, nor wants any delivery; and in this the teſtator 


cale it was ſaid, that the action was not ſo much grounded — * 
upon the will itſelf as upon the ſtatute, by which men are J, his ex. 
enabled by will to diſpoſe of their lands and rents iſſuing there- ecutor ſhall 
ont. not plead 
nil detinet. 12 266. 


In debt for rent, if it be by deed, the proper plea is non gf Hard. 332. 
fadum ; but if it be without deed, the defendant may plead non (% For 


«mt, nothing in arrear, or that he never entered: alſo, by the — 4 ou 
better opinion of the (5) books, if the rent be due by indenture, Dyer, 14- 


the defendant may plead nil debet ; for an indenture does not ac- 1 18. 
knowledge a debt like an obligation, ſince the debt accrued by nod. "oi 
ſubſequent enjoyment. Sid. 423. 
1 l Palm. 1 17. 
Uk, 209. pl. 1. Ld. Raym, 170. [So, in debt for rent reſerved by deed, riens in arrere is a good 
pea, Cowp. 588.] 


lt is ſaid, that not guilty is a good plea to any misfeaſance (c) 3 Mod. 


whatſoever (c), though formerly in actions for nonfeaſance not _— 
cur. ins 


guilty was not pleaded, but they pleaded ſpecially, and traverſed (%) Moor, 
ay ſpecial point alleged in the declaration; and not guilty to 355- where 


fuch actions was not pleaded till after the time of the caſe of (d] We cale wasy 
V. alling v. Fay. > 2 
eclared on 

Wy that the parſon ſhould find a bull and a boar, to which the defendant, priteflands that there was 

5 wa cuſtom, pleaded not guilty j on demurrer it was held, that not guilty was no plea to an action 

adi FEM being two negatives, which cannot make an iſſue; but the court held, that to an 
on tor a misteaſance it was otherwiſe. Cro. Eliz. 56g. S. C. & wide Palm. 393. 2 Roll. Rep. 368. 


ln aſumpſt, the defendant pleaded not guilty, iſſue thereon, and Lev. 142. 


reraict that he was guilty, and that he aſſumed in manner and CO. 
"rm as declared; and it was moved in arreſt, c. that not guilty % But in 


* no iſſue in this caſe, and the finding farther that he aſſumed the caſe of 
1 void, not being in iſſue; but 1/yndham and Twiſden being only 22 2 
3 3 it cured at leaſt by the verdict, and Vyndbam held B. R. Mick. 
ot guilty (e) was a good plea, and iſſue i it bei G. 2. i 
a treſpaſs on 1 . Wai 8 wa roles to 
| de ill on de- 
v mutrer, though good after verdict, according to this caſe. 2 Stra. * C. 
LV, D d In 


* 


402 Pleas and Pleadings. 


2 Brownl. In an action of covenant for non-payment of rent, the deſend. 


27% 1* ant cannot plead levied by diſtreſs, for that is a confeſſion it ws = 
adjudged, not paid at the day, for it could not be diſtrained for till after the 1 
(a) But this day. But it was agreed that the covenant alters not the nature "I 
rl — of the rent (a), but that nothing behind, or payment at the day, © 
washelda is a good plea. 
bad plea, for that by it the defendant confeſſed the covenant broken, and it tended but in mitigation of 
damages. ; 0 n 
Trin, Nil debet was pleaded to an action brought on a covenant for a 57 
mow oy forfeiture, and on demurrer the plea was held ill. 8 1 
Meard v. Phillips. 2 Str. 906. S. C. ; borot 
Keb. 305. In trover there is no plea, but a releaſe or not guilty, for every of the 
1 8 plea in juſtification is but tantamount. rity, 
[ The defendant may plead the ſtatute of Limitations, Lutw. 99. ] & wide title Trover and Converſion, In 
2 Salk. 516. In afſuing/t and quantum meruit for 20 J. the defendant pleaded 
g. 7. 14. onerari non debet, becauſe he paid the money at the time, &c. E | 
4 m. 217. | . | . l Hage, 
Brown v. hoc paratus eff verificare; and it was held by Holt, that onerari nm = 
Cornih. * debet was no plea here, becauſe the defendant allows the promiſe fer g 
to be a good promiſe, but avoids it by a matter of diſcharge ex il 
facto, and therefore in this cafe he ſhould have pleaded acfianen In; 
non : but, where the matter of the plea ſhews there never was before 
good cauſe of action, onerari non debet may be proper; as, in debt tenure 
on a bond, the defendant may plead onerari non debet quia rien: fer In 3 
diſceni ant, as 
Roll. Ar. In account, the defendant may plead, that he was never re. ous, & 
e ceiver, agent, factor, or balliff to the plaintiff; or, if charged 3 reparat 
10. bailiff, he may plead, that he was only hired as his ſervant ts eld il. 
Hetl. 114+ drive his plough, or, he may plead a releaſe, or a ſubmiſſion to Ever 
arbitration. | Which 
Roll, abr. So, he may plead in bar, that after the receipt of the ſum of wrong 
ik 8 —4 which the account is demanded, by the mediation of their friends title no 
it was agreed between them, that the defendant ſhould make at plaintif 
obligation of 100/. for the 100 J. received, and the profit thence (at his 
to ariſe z which obligation he did make and deliver accordingly At cc 
to the plaintiff; for the acceptance of the obligation deſtroys the Was a g 
duty, and the ſum in demand is thereby as ſtrongly releaſed as ſtatute 
a releaſe of all actions. fuare in 
Dyer, 2z2 But it is no good plea in bar to an action of account, that the fix mon 
5. defendant hath made payment of the money which he received, i no ba 
Ferrer's that he hath made ſatisfaction, or that the defendant hath gi" In ag 
caſe, him a receipt or an acquittance for the ſum received; for thelc tf a ſtra 
— 08 pleas, being matters that ſhew he was once accountable, are o and that 
ans. to be made uſe of before the auditors. | of a ma; 
Cro. Eliz, If in account upon receipt by the hands of J. S. the defendant Was in f 
| _ n Plead, never his receiver, &c., and the jury find that he was * » by co 
v. Forg, receiver of ſuch a ſum, &c., and the defendant plead before t n title 


adjudged. auditors that he was poſſeſſed of ſeveral obligations, in whi : 
fon of the plaintiff was bound to the defendant, and that J. 
paid him this money in ſatisfaction of thoſe bonds, and that there 
upon he delivercd to him the ſaid bonds to the uſe of the pay 
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which he after accepted; this is no plea, for it is no more 
than not his receiver, which is found and adjudged againſt him. 

In an aſſiſe, the general iſſue is nul tort, nul diſſeifin ; and there- Noy, 223. 
fore in an aſſiſe of an office it is no plea to ſay, that there is no © ie tit. 
ſuch office, for that amounts to no more than ſaying, that he did 
not diſſeiſe him. 

In an attaint, the petit jury can plead no plea, but ſuch as may Keily. 130. 


excuſe them of the falſe oath. 


In an information in nature of a quo warrants againſt a perſon, 10 Mod. 
to know by what authority he exerciſed the office of portreve of a Th 799: 
borough, non uſurpavit is no plea, which appears from the nature „. No 
of the charge, which is for him to ſhew by what warrant or autho- 
rity, Sc., to which that plea is no anſwer. 

In debt by baron and feme the defendant pleaded (a) ne unguet Show. 50. 
accouple in loyal matrimony, and on demurrer it was held an ill pleaz Allen & u. 
becauſe it puts it upon trial by certificate, which admits a mar- 55 That 
tage, but not ſecundum leges eccleſie, and therefore he ſhould this is no 
have pleaded no marriage in fact, which muſt have been tried PREY 
Per pars, appeal, wide tit. Baſtardy. 
In waſte the general iſſue is aul vat. So, reparation of waſte 2 Inſt. 302. 


belore the writ brought is a good plea in waſte, as is a ſpecial non- 305. 


Ne; 93. 
tenure, 3 Leon. 203. & wide tie? Watte. 


In an action of waſte for cutting down 300 oaks, the defend- Cro. Eliz, 
ant, as to 200, pleaded that the houſes let to him were ruin- 593 
ous, Sc. and he cut them down, and keeps them to employ about — 
* tempore epportuno; and on demurrer this plea was 
eld Il. 

Eyery defendant may plead in a gquare impedit the general iſſue, Hob. 162. 
which is ne diſturba pas: becauſe the plea doth but defend the V»8h. 58. 
wrong wherewith he ſtands charged, and leaves the plaintiffs 
tte not only uncontroverted, but in effect confeſſed ; and the 
Planntiff may, upon that plea, preſently pray a writ to the biſhop, or 
(at his choice) maintain the diſturbance for damages. 

At common law plenarty before the writ of quare impedit brought 2 Inft. 360. 
b © 800d plea: ſecs, of plenarty pending the writ: but, by the pi ne 
ante Weſt. 2. (13 Ed. 1. ff. 1.) c. 5. plenarty is no plea in a petit, 
"pa impedit or darrein preſentment, unleſs it be by the ſpace of 
i months before the writ brought: alſo, plenarty by fix months 
5 no bar againſt the king, according to the rule nullum tempus, &c. 

glare impedit, where the incumbent pleads the preſentment Noy, 30. 


cf a ſtranger, there, he ought to ſhew that the ſtranger had a title, Lifter r. 


- that he was ſeiſed of the advowſon, Sc., or that he was ſeiſed 88 
= manor, Sc., to which, &c. But, where he pleads, that he 
i for ſix months by the preſeutment of the plaintiff himſelf, 


a - by lapſe, by the ordinary, there, he need not make 


Dd2 2. That 
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2. That the Plea muſt be good in Subſtance; and therein, gf 
Matter of Inducement, and that which is the Gift of the 


Defence. 


(a) Note: As the plaintiff's action muſt have all eſſentials neceſſary u 
1 maintain it, ſo the defendant's bar mutt be (a) ſubſtantially good, 
und what that is, the eſſence or giſt of the plea muſt be ſuch as, if found ſo 
not, muſt the defendant, the court, according to the rules of law, mu 
1 diſmiſs, or give judgment for him. But, if the giſt of the bar he 
ion ic. Naught, it cannot be cured even by (5) a verdict found for hin, 
cording to If indeed it be bad only in form, a verdict will cure it; and if the 
3 gilt be traverſed, all collateral circumſtances will be intended after 
ver- . 

dict cures ® verdict. 1 N 

not only ſuch defects as may be called artificial defects, and come within the purview of the ſeveral fi. 
tutes of Jeofail, but natural defects, or the omiſſions of the parties in their allegations, which mutt ix 
preſumed to have been given in evidence to the jury, otherwiſe they could not have found a verdi 
for the party. Vide title Amendment and Jeofail, that theſe ſtatutes do not help ſubſtance 
2 Salk. 521. pl. 25. 


Cro. Eliz. The defendant's plea mult fully (c) anſwer the count or declar- 
_— en. tion; as, where in aſſault, battery, and wounding, the defendan 
Elen: pleaded that he was conſtable of D., and for ſuch a miſdemeanor 
G LraSe of the plaintiff he laid his hands on him, and carried him to the 
8 to ſtocks, que eft endem tranſgre/ſio ; on demurrer it was adjudged for 
a. ts 3 the plaintiff, becauſe the defendant had not either juſtiſied or 
mand. pleaded not guilty as to the wounding. But, if one pleads tit 
ag pk 327- the hurt which the plaintiff had was of his own aſſault, this 83 
3 9375 good anſwer to all. 
Cro, Ella. In replevin the defendant as bailiff to P., who was ſeiſed of tle 
812. Whit- third part of the place, Qc., juſtifies for damage: feaſant; thx 
nel v. Cook. cr > goa P Journ 
plaintiff faith that a ſtranger was ſeiſed of the other two parts, ad 
by his licence he put in his cattle; the defendant faith de injur# 
ſad proprig abſque tali cauſa, &c., the plaintiff demurs 3 and it va 
N no plea, but he ought to anſwer to the ſpecial matter u 
the bar. 
Lev. 16. So, where in covenant the plaintiff declared, that he, the plaintif, 
80 3 had covenanted with the defendant to go with a ſhip to D. u 
e treland, and there to take in 280 men from the defendant, and t 
carry them to Jamaica; and the defendant covenanted to have 
280 men there ready, and to pay for the carriage of them $41 
man, and faid, that the defendant had not the 280 men ready, but 
that he had 180, and thoſe he took and carried, and the wry 
had not paid for them; the defendant pleaded, that he had n 
280 men ready, and tendered them to the plaintiff, and * 
would not receive them, but ſaid nothing to the carrying ot! 
men, nor to the non-payment for them; as this was not a lea t9 
the whole, but to the carrying only, judgment was given or 
plaintiff on a demurrer. a 
11 Co. 6. b. If as to part the defendant joins iſſue, but ſays nothing 


2 Leon. 174. 1 . A. he ſhall have 
3 the reſt, and this iſſue N found for the plaintiff, jadgna 
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judgment. But (a), if the matter is pleaded to the whole, though Roll. Rep. 
in fact but an anſwer to part, this is a bad plea, and not helped by — 5 
che ſtatute. » Jac. 


353. 
Hob. 187. Goulſ. 109. Bulſ. 25. Carter, 51. 3 Lev. 39. (2) Hard. 33t.— lf many words 
contain one thing in fignification, if he anſwers to them in ſubſtance, it is good. Cro, Eliz. 2 56. 


In an action of treſpaſs on the caſe brought by a commoner 2 Mod. 6. 
againſt a ſtranger for putting his cattle in the common, per quod — 4 
emmuniam in tam amplo modo habere non potuit, the defendant pleads 1 Pram. 

a licence from the lord to put his cattle there, but does not aver 190. S. C. 
there is ſufficient common left for the commoners, this is no good 
plea; for though it may be objected the plaintiff may reply there- 
to; yet, being the very gilt of the action, the defendant ſhould 
| have pleaded thereto. | 

In debt upon an obligation conditional, the defendant cannot Yelv. 192. 
plead in bar matters in diſcharge of the obligation, but he muſt — 
plead it in diſcharge of the ſum contained in the condition of the „ Sheffield. 
obligation; for it is not a debt ſimply by the obligation, but the | 
perlormance or breach of the condition makes it a debt; for the 
obligation is guided by the condition, ſo that if the condition be 
not diſcharged, the obligation remains in force. 

In debt upon a bond, it is no plea, that the plaintiff accepted a Hob. 68. 
new bond, in ſatisfaction of the old, for that is no ſatisfaction Lovelace v. 
actual and preſent, as it ought to be. Wane 


ed of In debt upon aa obligation of 10/., recited to be for rent, entry Hob. 139. 
$ that and ſuſpenſion, 1s no plea z becauſe it only anſwers a recital in the 1 
18 134 condition, which is not material, and not the condition itſelf. n 


The condition of an obligation was, that if A. pay 20 J. at Noy, 64. 
Michaelmas next, and 20 J. at Eaſter after, ſo 20 l. at every of the el 
laid feaſts ſo long as A. ſhall live, or until B. ſhall be preferred to the Biſhop 
a benefice of 4o/. per ann., that then, c. In an action of debt of Litch- 
upon this obligation, the defendant pleaded that B. was preferred, bela. 

Sen before Michaelmas next; and held no good plea on demurrer ; 
for, take it which way you will, he ought to pay the 20/. at the 
lad two feaſts that are expreſsly ſet down, for they are abſolute. 
In debt upon an obligation the condition was, if ſuch lands be Cro. Jac. 


proved to be parcel of the manor of D., then the plaintiff may — 2 


and to enjoy them without interruption of the defendant, that then, &c., agjuaged, 
ve the the defendant pleads that they were not proved to be parcel of 
TIL tie manor, and it was thereupon demurred ; and it was inſiſted 
ly, but that he ought to have pleaded, that they were not parcel of the | 
-ndant manor, ſo as proof thereof might have been in that action; and of \ 
ad the chat opinion was the whole court. | 
hat be In an action on the caſe againſt a common bargeman, for goods Hob. 18. 1 
pf 180 delirered to him to carry to ſuch a place, c., if he pleads, that bo 
lea io he was diſcharged of keeping, without ſaying of carrying them, it 5 
or 8 not good. 5 
In debt upon a bond conditioned to perform covenants, one of 2 Mod. 33. bh 
ing de . ich was for payment of money upon making aſſurances, the Durk v. If 
l hae | Glendant pleaded, he paid the money ſuch a day, but did not N 1 
meu mention when the aſſurance was made, that it might appear to the 49 
Dd 3 court i 
$. 
4. 


>> 
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court the money was immediately paid purſuant to the condition; have 

L and for that reaſon the court were all of opinion the plea was nc ther 
* ood. I 
* a Vent. 156. 8 In debt upon an obligation, conditioned to permit the obligor ſeve 
4 mo „wife (whom he intended to marry) to diſpoſe of his perſonal eſtate did 
NN. a the defendant the obligor pleaded guod conditio ejuſdem ſcripti mn, for t 
1 quam infracta fuit per ipſum ad aliqued tempus hucuſque; & hoc pars. Ir 
15 tus eft veriſicare: And on demurrer the court held the plea naught, defe 
*p , and that for ſaving the bond, it was neceſſary to ſhew he had per. mine 
ES. formed the condition. ered] 
„ 2 Mod. 176. But, where in covenant the breach aſſigned was, that the whe! 
450% Harman's defendant did not repair, and he pleaded generally quod repurazi muri 
„ _— & de hoc ponit ſe ſuper patriam ; this was held good after a verdid. juſti 
1 March, . If, in a quantum meruit for medicines, the defendant pleads, tha ſuen 
„ ES he had paid to the plaintiff tot Q zantas denariortom fummas, as the fer c 
3 ae x; {aid medicines were worth, without ſhewing what ſum in certain coule 
„ vun a/ſump/it, he hath paid, this is no good plea“. a or n. 
bh: March, ico. If in aſſumpſit the plaintiff declares, that the defendant did and | 
aſſume and promiſe to pay the plaintiff ſo much money, and ali In 
1 to carry away certain wood before ſuch a day; the defendant, 2 yerec 
13 to the money cannot plead that he paid it; and as to the carrie ciaus 
4462 of the wood non afſumpſit ; for the promiſe being entire cannot be alſo | 
Ws. . apportioned. / if 
„ 2 Mod. 43. If the plaintiff declares upon an indebitatus afſumpſit, and upon: the « 
3 ny 205 quantum meruit, and the defendant pleads, that after the fa came 
We Milward v. ſeveral promiſes made, and before the action brought, the plaintif tinue 
- F908 Ingram. and defendant came to an account concerning divers ſums of preſu 
18. a 3 3 money, and that the defendant was found in arrear to the plaintif In 
| 450 out payment in 30 J., and thereupon in conſideration that the defendant pro- end | 
_ or releaſe is miſed to pay the ſaid 3o J., the plaintiff promiſed likewiſe to releale plead 
i _ , and acquit the defendant of all demands; this is a good plea, for fend: 
"530 0 n this . In 3 
ond pee by the account the firſt contract is merged. = cl 
. IG Mayor, &c. of Scarbro* v. Butler, 3 Lev. 237. i i to e an 
1 [ I [ the — ſue, Com. Dig. tit, N G. prog, V If 
| TU Raym. 449. If the plaintiff declares upon an indebitatus aſſumpſit for 100! _ 
K © 8 and upon an inſimul computaſſet the ſame day for another 100 J. and . R 
ts * Rochas. the defendant pleads, that the ſaid ſeveral ſums of 100 J. are for | E a 
Wy. 34 one and the ſame cauſe of action, and for one ſum of 1000. only, 70 
1 and not for ſeveral ſums; and that after the time of the ſaid f- f Ir 
7478 veral promiſes made, the defendant, by order of the plaintih 1 10 
1 paid to one B. 30 J. in part of payment and ſatisfaction of the ſad ben 
3 1 money in the declaration mentioned, and in full payment and { il 
"i tisfaction of the reſidue of the ſaid money, did become bound to * j 
Iv the plaintiff in a bond of 120 J. conditioned for the payment d Ty 
1 65 J. to the plaintiff at a certain day in the condition ſpecified, I 
„ which 30 J. and bond the plaintiff accepted, &c.; this is a good lea: rh 
1 for though it is no plea to ſay the ſeveral nary. are for one ſum 1 


2 2 


only, and ſo to go no further, yet, when the defendant pleads lach 
over, that the very ſum demanded is ſatisfied, this is a good plea; F 
and if the ſeveral 100 J. were diſtin ſums, the plaintiff my 
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have replied ſo, and taken iſſue thereupon : but, when he admits 
there was but 100/. due, and that ſatisfied, the plea is good. 

In treſpaſs for taking ſeveral goods, the defendant juſtified for 
ſeveral amerciaments aſſeſſed in a court- baron; but, becauſe he 


did not ſhew an affeerment by the affeerors, judgment was given 


for the plaintiff, phens v. Haughton, 

In treſpaſs for pulling down a gate, treading graſs, &c., the 
defendant as to pulling down the gate juſtihed, that time out of 
mind he had a paſſage per & zrans the yard, and that a gate was 
erected upon the paſſage, ſo that he could not paſs with his beaſts, 


407 


3 Lev. 19. 


Coniers v. 


[So, Ste- 

2 Str. 847.1 
3 Lev. 92. 
Sprigg v. 
Neal, 


wherefore he broke and pulled down the gate, &c. And on de- 


murrer to this plea, it was objeCted, that the defendant could not 
juſtify the pulling down and breaking of the gate, not having 
ſewn that it was locked or nailed, fo that he could not paſs, Sed 
per curiam—Having pleaded that the gate was put there, ſo that he 
could not uſe the paſſage, it ſhall be intended that it was locked 
or nailed, or the way thereby ſtraitened that he could not paſs, 
and the plea therefore good. : 

In debt upon an obligation the defendant pleads, that he deli- 
yered it as an eſcrow ; & hoc paratus eft verificare ; this held a vi- 
cious plea, for he ought to ſhew to whom he delivered it; and 
alſo he ought to conclude his plea (a), Et iſint ment ſon fait. 

If in an action for the following words, Thou art a bankrupt, 
the defendant pleads, that ſuch a day and year the plaintiff be- 
came a bankrupt, and ſo juſtifies, but does not allege that he con- 
tinued a bankrupt z this is no good juſtification, for it ſhall not be 
preſumed that he continued fo. 

If in an action for theſe words, She is a thief to you and to me, 
end hat ftalen 201, from me, and 40 l. from you, the defendant 
pleads, the plaintiff is a thief, and ſtole two hens from the de- 
tendant; this is no good plea z for it does not anſwer the particu- 
lar charge in the declaration, and the laſt words are as material to 
be anſwered as the firit. 

[f the plaintiff declares, that whereas ſhe was a woman of good 
lame and reputation, Sc., the defendant ſaid of her, She is a com- 
mon wire, &. per quod, &c. and the defendant pleads, that at 
the time when the words were ſpoken the plaintiff was not of an 
08 reputation, as in the declaration is alleged; this is no good 
plea, 

It the defendant pleads a proper plea, though it is not full, it 
Is ded by the ſtatute ; and therefore in all cafes where iſfue is 
taken upon an inſufficient plea in bar, which would have been 
ut upon demurrer, it is held, that after a verdi& the defendant 
ſuall not take advantage thereof, 

Therefore in treſpaſs, where the defendant pleaded a concord 
in bar, but not with ſatisfaction, iſſue being taken upon the con- 
cord, the plea was held ill, for want of ſatisfaction being pleaded; 
tut was not merely void, becauſe concord was a good plea to 
ſuch an action, though not ſo fully pleaded as it might “. 


Vent. 9. 


(a) Vide 
IVent. 210, 
Cro. Jac, 
371. 
Upſheer 

v. Betts. 


Cro. Jac, 
676. * 
2 Roll. 
Rep. 414» 
Hilſden v. 
Mercer. 


Style, 118. 
Starchy's 
caſe, d- 
Judged upon 
a demurrer 
to the plea, 


5 Mod. 226. 
laid ar gu- 
endo. 


— 


Cro. Fliz. 
773. Roll. 
Abr. 225. 
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Hob. 226. So, in debt for rent upon a leaſe for years, entry is a proper $&, 
A r plea, but not good, without ſaying he did expel and hold him out; he pl 
6 yet, if iſſue be taken upon non wiravit, and found for the defend. aries 
ant, he ſhall have judgment. pay, & 
ro. Jac, In ejectment the defendant pleaded, that one Ridler was ſeiſed ing to 
we © _ in fee, and made a leaſe to him for five years, by virtue whereof ing in 
ier. he was poſſeiled, until the leſſor of the plaintiff entered and dif. the re 
ſeiſed him, and made a leaſe to the plaintiff, that thereupon he In! 
| re-entered and ejected him, prout ei bene licuit. The plaintiff re. of a 0 
plied, that the leſſor was ſeiſed in fee, and leaſed to him, and the plicd 
defendant ouſted him, ab/que hoc, that he did diſſeiſe the defend. this r 
ant: Upon which ifſue was joined, and found for the plaintiff; ſgned 
and though this iſſue was vain, it being impoſſible that a leſſee for ceſlary 
years ſhould be diſſeiſed; yet the defendant ſhall not take adyan- form 1 
tage of ſych an ill plea; but having confeſſed a leaſe made to the So, 
plaintiff, and it being found that he did not diſſeiſe the defendant, held t 
judgment ſhall be given for the plaintiff: but, if there had been a ſet do 
verdict for the defendant, he could not have judgment; for then and in 
the jury would have found againſt the law, that a termor waz he wa 
difſeiſcd, | | | good, 
- a Roc 
tan han 
3. Of general Pleading to avoid Prolixity; and therein, of affirm» daß be a 
ative and negative Pleas. 80 
9 
Co. Lit. 303. It ſeems, that formerly great certainty and exaCtneſs was te. fac, 
Da nn. quired in ſetting forth all the particulars in a declaration, as like Alter 
126, 129. Wile in pleading the performance of conditions and covenants; Certain 
(a) Salk, as, (a) in a bond for performance of covenants, it was held necel- i this 
= .os. fary to demand oyer of the condition, and likewiſe of the core- rere 
40 E. 3. 30. nants, and to plead particularly the performance of each of them. to kno 
his created great inconveniencies in overloading the proceedings that, t 
with a recital of uſeleſs facts; and therefore this rule hath in the Geclara 
modern practice received a relaxation; and it is now ſettled, that (o, 
„ where the matters to be pleaded tend to infiniteneſs and multi $iment 
RA plicity, whereby the rolls may be incumbered in the length theres is 
# SY of, the pleading ſhall be general. om t 
1 Rem. 400. As, if in an afſunpft the plaintiff declares, that whereas there to ente 
1 Aglonby v. was a certain diſcourſe between the plaintiff and defendant, con. perſon 
. owerſon, . . intiff Whole | 
i 414.908 adjudged, cerning a marriage to be had between the nephew of the plant! | 
5 and the wiece of the defendant, and thereupon the defendant, in is 
50 conſideration the plaintiff would do his endeavour and labour to unctiot 
3 | IS his nephew to marry the niece of the defendant, did 2. 3 
x ume and promiſe to pay the plaintiff, c.; and avers, that ſuch BR 
wy , a day, and divers other days and times omnibus modis quibus poteral a = 
* a ' conatus fuit & elaboravit ſuadere his ſaid nephew to marry the de · Fa 
4 W fendant's ſaid niece, &'c.; this is a good declaration, without _ * * 
15 1 ing in particular how he did his endeavour; for if he ſhould ſet fort he 0 
veg * his ſeveral ſpeeches to his nephew in the praiſe of the young ladf, "ER 4 
40 or the advantages of a married life, &c., the record would be tos the 5 
Ws Jong, 2a 
Wes b 805 Wrmatjy 
bal. Y Þ WUNities x 
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in an a the plaintiff declares, that in conſideration 3 Bulk. 41. 

- plaintiff LN — provide for a ſick man all fuch neceſ- be. © 
aries as he ſhould want, the defendant aſſumed and promiſed to „, Bainga, 
pay, Sc., and avers, that he had found him neceflaries, amount- 
ine to ſuch a ſum, &c.; this is a good declaration, without ſhew- 
ing in particular what thoſe neceſſaries were, for that would make 
the record too prolix. EP =— 
In o/umpſit for labour and medicines in curing the defendant Cunt. 110. 
of a diſtemper, &c. who pleaded, infra etatem ; the plaintiff re- w— 
plicd it was for neceſſaries generally: And upon demurrer to & wide 
this replication, it was objected, that the plaintiff had not af- r 
ſpned in certain how or in what manner the medicines were ne- (1). 
ceſlary ; but it was adjudged, that the replication in this general 
form was good. : | : 

So, where trover was brought for a library of books *, it was — 114. 
held to be good without expreihng what they were; becauſe to "my 
ſet down the particular books would make the record too prolix; (a) Bulke- 
and in this caſe (a) Plow. was cited, where a man pleaded, that ley's caſe 


he was knight of the ſhire per majorem numerum, and held to be — 
good, * Sed 7 *. 
d e He might have declared of a certain number of books: but furely nothing can be more uncer- 


| tain han the term /ibrary; as what may be a very proper library for a gentleman in one art or profeſſion 


tay be a very improper one for another, &c. 


So, in an action on the caſe for ſetting an houſe on fire, per Mich. 


| gud, amongſt divers other goods, ornatus pro equis amiſit. 7 Car. 2. 


x © oa» 2 . a in B. R. 
Alter verdict for the plaintiff, it was objected, that this was un- po; v. 


certain; but the objection was diſallowed by the court. And Dawkes. 
in this caſe Juſtice Windham ſaid, that if he had mentioned only Ceb. 825. 
wwerſa bana it had been well enough; as a man cannot be ſuppoſed 

to know the certainty of his goods when his houſe is burnt ; and 


| that, to avoid prolixity, the law will ſometimes allow ſuch a 


declaration. 

So, in an action on a bond entered into by the agent of a re- Cornwallis 
giment conditioned to pay to the colonel, commiſſioned and non- 3 5 
cmmillioned officers, Cc. all ſuch ſums as he ſhould receive 
from the pay maſter general, it is not neceſſary in aſſigning a breach 
to enter into the detail, and ſtate the reſpective proportions each 
perſon was entitled to, and the various deductions out of the 
hole pay upon various accounts.) 
do general and particular pleading there are many diſ- co. Lit. 30. 
ünctions, which may be reduced to this rule, that a certainty or — 7 2 
fenerality in pleading is required, according to the nature of the Palm. 70. 
lubjet-matter pleaded. And this has begotten the diſtinction Lev. 303. 

een (5) negative and affirmative pleas; as, if a man is bound 8 <6. 
o perform all the covenants of an indenture, if they are all in the (3) Mode, 
*urmative, he may plead performance thereof generally, and is and other 
not obliged 


to exhibit to the court a performance of each of {mm of 
nen; for this would overload the proceedings with a recital of all quai, 
* <orenauts, whereas one only might be in controverſy between time, and 
e parties. 


place, are 
1 requiſite in 
2 eu, none of which are neceſſary in negatives Show, Parl. Caſes, 97. and ſevetal au- 
Ades mere cited. 


But, 
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Co.Lit.z0z, But, if ſome of the covenants are in the negative (a), the ds, 1 
nay, _—_ fendant muſt plead ſpecially ;-for a negative cannot be performeg, ance 
6%, therefore, on a ſpecial demurrer the defendant's plea would he oh 

Sid. — 5 bad; aliter, on a general demurrer. / 
2 wen," covenants are all void and againſt law, and the affirmative good and lawful, he may plex If 
performance generally, and the court ſhall take notice that the negative covenants are void and aging ſhall 
law. Moor, 8 50. Godb. 212. Hob. 12. 3 
Show. Parl. Even in afhrmatives our law allows of general pleading, where had 
— particulars would be many; as, in a bond for performance of co. incu 
venants, upon an apprentice's indenture, for finding him meat, ough 
drink, waſhing, lodging, and other neceſſaries, held, that invent nega 

meat, drink, waſhing, lodging, & alias res neceſſurias, is a good 23 
plea, though uncertain what or how much; and the reaſon is nat deer 
only becauſe it is in the words of the covenant ; (for that reaſon need n 
doth not always hold ; for many times you muſt ſhew how, and 2 
are forced to vary from the words of the covenant in a breach; incema 
as, in the caſe of quiet enjoyment, the breach muſt allege how, an well en 
by whom, and under what title the man was diſturbed ;) but there ”— 
| is another reaſon, becauſe the particulars would be many. W 
Co.Lit.303, Where ſome of the covenants are in the disjunctive, there, the to go 
8 defendant cannot plead performance generally, becauſe both the the pl 
560. alternatives are not to be performed; and by pleading perform which 
Leon. 311. ance generally, he does not ſhew in certain what is performed that t 
by him; and therefore this is bad on a ſpecial demurrer, which leffor, 
 ſhews the want of that certainty : but, where the plaintiff doe ant p 
not demur for want of ſuch certainty, it ſhall be intended that the kwfu 
defendant performed one of them, and therefore good. 2 brea 
Savil, 120, If the condition of an obligation be to perform the award of that h 
*. S., and he award the obligor to pay 100 J. or to procure 2 in the 
ranger to be bound in 200 J., Cc. , the defendant may plead pet. erative 
formance generally; becauſe one part is void, and it will be intended direct. 

that he pleads performance of that part which he was bound u 80, 

perform, and not the other part. | | plead 
Oo. Eliz. If in debt upon an obligation, conditioned that if the oblige? an aw 
wg IE ſhall enjoy ſuch lands till the full age of J. S., and if J. S. witli decaut 
ö one month after his full age makes an aſſurance thereof to tit replyir 
obligee, then, &c. the defendant pleads, that J. S. is not jet d broken 
full age; this plea is not good, without ſhewing the obligee hath ther it 
enjoyed the lands in the mean time; for the condition is in l an aw; 
copulative. dhe me 
pyer, 229. Where the covenants are to do a matter of law, as to (0) con. The 
mir 9 vey, diſcharge an obligation, ratify, or to confirm, &., om» accoun 
(4) If the mult be pleaded ſpecially ; becauſe, being a matter of law = | his ha 
condition be performed, it ought to be exhibited to the court, to ſee if it obligee 
dae i well performed, who are judges of the law, and not a jury plaintit 
pleading it are judges of the fact only. ; aſſign t 
muſt be ſhewn by what manner of conveyance it was done. Leon. 72. 2 Leon. 39. 2 Mad, 26 Plaintij 
Godd. 36.—— So, if the condition be to ſhew a ſuthcient diſcharge ot an annuity, in pleading rm leaves | 
ance it mpſt appear what manner of diſcharge it was, that the court may adjudge whether ſufficient 1 . 
9 Co. 25. Hob. 107. In debt upon an obligation, conditioned to deliver all evidences _ * enti 
ſuch lands, the defendant muſt plead, that he hath delivered ſuch and ſuch charters, which re farther 
charters concerning the land. Keilw. 95. But per Cro. Eliz. $59. he may plead, that he bath del Gvide | 


all, c., and the contrary in ſome particulars ought to be ſhe vn on the other fide z per can. Wher 
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Where the covenants are matters of (a) record, the perform - Co. Lit. 
ance muſt be ſhewn ſpecially; becauſe it muſt appear to be done 303 by 
by the record, and ĩs not to be tried by a jury on the general iſſue. 5 * wn) 
| Cro. Jac. 560. 2 Roll. Rep. 159. 
If in debt upon an . conditioned that the plaintiff 2 Co. 4. 
ſhall enjoy certain lands, diſcharged, or otherwiſe ſaved harmleſs (5) — 
rom all incumbrances, the defendant pleads, that the plaintiff the ke 
had enjoyed the lands diſcharged and kept indemniſied from all point in 
incumbrances; this plea is naught; for being in the afſirmative it lar =o 
ought to have been ſhewn how: but, if he had pleaded in the 363, og 


negative, non fuit damnificatus, it had been otherwiſe. Leon. 71, 


: March, 121. 
Keilw, $0 ( If the condition be to fave harmleſs from all bonds entered into for the obligor, ex- 


excravit & indem. conſervavit is no plea without ſhewing how. Cro. Eliz. 916. adjudged, but that he 
nerd not new from what bonds he ſaved him harmleſs ; and Cro. Eliz. 433- "(ah Gaudy, there is a 
diverſity when the condition is to diſcharge from a particular thing, and when from a multiplicity of 
things, for in the laſt caſe it is ſufficient to plead generally. [If to debt upon bond conditioned to 
indemaify the plaintiff, the defendaat plead gyod indewpnem conſervavit, without ſaying how; this is 
well enough, it not ſhewn for cauſe of demurrer, White v. Cleaver, 2 Str. 68 1. Sed wide Hillier v. 
Plympton, 1 Str. 422+] 


Where the bar is in the negative, it is impoſſible for the plaintiff 

to go to an iſſue, for a negative cannot be proved; and therefore 

the plaintiff muſt aſſign a breach, by replying in the afhirmative, on 

which iſſue may be properly taken: as, if a condition of a bond is, Lev. $3. 

that the defendant ſhall not deliver poſſeſſion to any perſon but the Fvllen v- 

leNor, or to ſuch perſons as ſhall lawfully evict them; the defend. 

ant pleads he did not deliver the poſſeſſion to any but ſuch as 

lawfully evicted him; here, it comes on the plaintiff's ſide to aſſign 

2 breach, and ſhew that he delivered the poſſeſſion to fome perſon 

| that had not lawfully evicted him; becauſe, the condition being 
in the negative, the defendant's plea muſt neceſſarily be in the ne- 

| gative alſo, and the plaintiff, to aſſign a breach, mult aſſign a fact 

directly oppoſite to lach negative condition. 

Bio, if an obligation be to perform an award, and the defendant 73 ue 
plead no award made, it is not Tufficient for the plaintiff to ſhew 4rbitra- 
an award made in his replication, unleſs he ſhews alſo a breach; Oe 

becauſe the defendant's plea is in the negative, and the plaintiff, by 

replying in the affirmative, does not ſhew the obligation to be 

broken ; for the ſhewing ſuch an award leaves it uncertain whe- 

ther it was performed or not ; and his having ſhewn that there was 

n award ſubſiſting, does not make it appear that he was entitled to 

the money, unleſs he alſo ſhews that the award was broken. 

e condition of a bond was, that the obligor ſhould render an $nd. 102. 
account of the goods of William Narril deceaſed, which came to Hymn v. 
hi hands, and make an equal dividend between him and the N 
obligee ; the defendant pleads, no goods came to his hands; the 
Plaintiff muſt reply what goods came to his hands, and farther 
aſſign the breach that he did not account for them; becauſe the 
wir. by replying the goods came to the defendant's hands, 
ves it on his own ſhewing indifferent to the court whether he 

entitled to the penalty of the obligation or not, unleſs he goes 


ther, and ſhews that the defendant did neither account nor 
vide them. | 
If 
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Cro. Jace (a) If in debt upon an obligation, conditioned to pay 306/, U 
n A. B. and C. tam cito as they ſhall come to the age of twenty. one 


S. C. Halſey years; the defendant pleads that he paid thoſe ſums tam cits as 
v. Carpenter. they came of age; this is no good plea ; for the time, place, and 


| (-) Abend. manner of performance ought to be ſhewn in certain, ſo that acer. 
to ſurrender tain iſſue might be taken upon it. Adjudged upon a ſpecial de. 
a copyhold, murrer. 

the defend- 

ant muſt not plead generally, that he hath ſurrendered it, but muſt ſhew when the court was held, 
Winch, 11. adjudged. If the condition be, that the obligee ſhall enjoy an office according to letten 
patent, the defendant muſt not plead in hc verba, but ſhew the effect of the letters patent, and the ta - 


joyment accordingly. Hob. 295. Þ 


2 Mod. 33. If in debt upon an obligation conditioned to perform covenants, 
- pn one of which was for the payment of money upon the making an 
* aſſurance, the defendant pleads that he paid the money ſuch x 
day, but faith not when the aſſurance was made; this is naught; 
for it ought to appear, that the money was immediately paid pur. 
ſuant to the covenant. 

Cro, Elia. In debt upon an obligation, conditioned that the defendant at 
4, xg all times, upon requeſt, ſhould deliver to the plaintiff all the fat 
alan tallow of the beaſts which ſhould be killed or dreſſed by the 
defendant, his ſervants, or aſſigns, before ſuch a day; the defend: 
ant may plead, that upon every requeſt to him made he did de- 
liver to the plaintiff all the fat and tallow of all beaſts, &'c. with- 
out ſhewing how many beaſts were killed or dreſſed, or what quan- 
tity of fat he delivered ; for if the pleadings were not ſo contrived 
as to purſue the covenants, the defendant would be obliged to 
fill the pleadings with multitudes of uſeleſs deliveries, which might 
not be controverted by the plaintiff; whereas the plaintiff, by al- 
ſigning a particular breach in the non-delivery at any one time, 

may bring the whole matter in queſtion. 
Cro. Elz. But here we muſt take notice of another diſtinction, vr2. That 
743. cited when the condition conſiſts of matters to be done that lie within 
Sands ang his own knowledge, though they conſiſt of great variety, yet the 
Maleverer. defendant cannot plead generally, but muſt ſhew the particular 
ee — performance of all matters in his plea; as, if the condition be, 
not ſay be that the defendant, bailiff of the plaintiff's manor, ſhould ren- 
received der an account of all the rents of the manor he has received be. 
3 lum, fore ſuch a day; if the defendant plead he has accounted for all 
amount of the ſums before ſuch a day, it is ill ; but he muſt ſhew the par- 


ebe N ſums, becauſe it lies within his own knowledge only *. 

in groſs, an 

that he rendered an account thereof ? | 

Sid. 215. So, if the condition be, that the deſendant ſhall deliver briefs 
-e * to all churches within ſuch a time, and ſhall collect the monef 
t Yu. See given upon them, and ſhall deliver it over to the plaintiff ; there, 


note preced- the defendant cannot plead generally, that he has delivered 


ins. 3 briefs, collected the money, and delivered it over to the plaint?? 


much ſhorter what 


ide might but he muſt particularly ſhew what briefs were delivered, . 
be taken= ſums were collected, and that he delivered them over to 


dup 0 — 5 . * 0 * 5 5 * We 
N plaintiff, becauſe ſuch particular facts lie within his own kno 
delivered ledge only f. 


brief to all churches, collected all the money, amounting in the whole to ſo much, an that 


4 no more, 99 | 
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that be delivered the ſame to the plaintiff, If not true in either of the particulars, it might eaſily be falſi- 
fed by the plaintiff: he might ſay he did not deliver briefs to all churches, for that he omitted ſuch a 
church; or that he did not collect the money, but omitted to collect ſuch a ſum; or that he collected 
more than alleged, to wit, ſo much, and did not deliver the whole to the plaintiff; or that he did not 
deliver the money collected to the plaintiff, or any part; or not all, only ſo much. 


If the condition be, that the defendant pay the plaintiff all Lutw. 419. 
manner of coſts and charges that J. S. ſhall charge the plaintiff 
with, for carrying on a ſuit ; the defendant plead he did pay all 
manner of coſts and charges; this is ill, becauſe it relates to one 
fngle point, which may and ought to be ſhewn in certain, in or- 
der that the plaintiff may take iſſue upon it. 

(If the condition of a bond be, that A. ſhall not embezzle any Jones v. 
money that ſhall be intruſted to him, or that in any way ſhall come 5 Mane, 
to his hands on account of his maſter, it is neceſſary to ſtate in 81 213. 
the breach, that a particular ſum of money was embezzled, and 
how, or from whom it was received, ] 

A bond to pay from time to time a moiety of all ſuch monies Sid. 334. 
zs from time to time he ſhould receive; payment of a moicty ge- gute. 
nerally, without ſhewing the particulars in certain, was held a - 
good plea, becauſe it is of what he ſhould receive from time to 
time; otherwiſe, if theſe words had been omitted, becauſe in that 
caſe there would be a ſtuſking of the rolls with the multitude of 
particulars, 

In an action on the caſe againſt the defendant, who promiſed, Cro. Ens. 
that in conſideration the plaintiff would diſcharge a third perſon 973; Dk 
then under arreſt, that he would pay the money; it was alleged 
in ja that he exoneravit, &c.; this was held ſufficient without 
ſhewing how; for that may be done by compoſition, &c., and 


without deed. 


So, in debt upon a bond conditioned to perform the award of Co. Jac. 
J. &., if it is awarded that a ſuit in Chancery by the defendant 339- Lee 
azanit the plaintiff ſhall ceaſe, and the plaintiff ſtand acquitted de > uit. 63, 
qualibet materid in eadem contentd, the defendant may plead quod Freeman 
fetit inde quietatus, without ſhewing how, or that he in facto diſ- "+ Sheen. 
charged him; for it was not intended that an actual diſcharge 
ſhould be given, but that by the arbitrament he ſhould be 
acquitted, | 

In debt upon a bond, the condition whereof was to free and 5 Mod. 243 
keep harmleſs the plaintiff, of and from all coſts and damages that 2s * 
may ariſe by reaſon of a law ſuit, Sc., the defendant pleaded nn 
damnificatus generally; and on demurrer to this plea it was held , The 
- *, becauſe the condition was to ſave the plaintiff harmleſs PE nc 
rom lomething that was uncertain at the time of making thereof, the damni- 
dig., from the coſts and charges of the ſuit, that no coſts might be _. 
orered againſt him: but, if it had been to ſave harmleſs from a been ſheun 

ticular thing +, there, ſuch a negative plea generally would not by the plain- 


ne done, becauſe the defendant ought to ſhew how he had in- fie bis 
demnified th Vide info. 
the other, tYide infra. 
2 i caſe upon an agreement, in which the defendant promiſed to Skin. 344. 
gn all the profits which accrued by a voyage made by a ſhip, . 23. 
Ee, the brei | 18 Jun Knight v. 
5 reach aſſigned was, that the defendant non perſermavit Keech. 
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agreamentum prædict.: upon a verdict and judgment in C. B. f 
the plaintiff, error was brought in B. R., where it was inſiſted 
that the breach was too general and uncertain : but per cur, hal 
this been even on demurrer, it would have been good, but being 
after a verdict it is beyond queſtion, for the plaintiff would nt 
have damages given if he had not proved a good breach; ahd, 
here, the agreement is ſingle, . to aſſign; ſo the non-performance 
is in the non-aſſignment, and it being negative, and in the wordz 
of the agreement, the judgment was affirmed, | 

In debt on a bond conditioned to acquit, diſcharge, and far 
harmleſs a pariſh from a baſtard child, the defendant pleaded nn 
damnificatus generally ; and on demurrer it was held, that beingin 
the negative he need not ſhew how, and it not appearing on the 
whole record that the pariſh was damniſied, judgment was given 
for the defendant. | 

[In debt upon bond conditioned to perform articles, it appeare 
by the plea, that the articles were an agreement, that the plaintif 
ſhould furniſh the defendant with ale and beer to be fold in his 
houſe at ſuch prices, and that he ſhould take it of nobody ell; 
but might be at liberty to take any other liquors (malt liquors only 


| excepted); and what ſhould not be paid for at breaking up the 
trade, and were undrawn, ſhould be taken back. The defendant 
pleaded performance. The plaintiff replied, that by the ſame 


ro Mod. 
227. 
Gild. Rep. 
233. S. C. 


Co. Lit. 303. 


Plow. 232. 


articles it was further agreed, that what ſhould be drawn ſhould 
be paid for, and that there was ſuch a quantity of liquors unpaid 
for. On demurrer by the defendant, it was ſaid, that by the 
breach it does not appear the liquors unpaid for were malt liquors; 
and as other forts are mentioned, the plaintiff ſhould have been 
more particular; eſpecially in the caſe of a bond, where he 1s to 
ſubject the defendant to a penalty. And of that opinion was tle 
court, who cited the caſe of the African Company v. Maſon, Tlut 
was a bond, conditioned, reciting that the defendant was ther 
receiver at Briſtol, if therefore he do well and truly account for 
all ſums by him received, then the bond to be void: the breach 
was, that he received ſo much money, and did not account for it; 
and becauſe it appeared by the recitahin the condition to be on 
about tranſactions of a particular nature, the general aſſignment 
the breach was holden ill. So, is 2 Saund. 411.7 


4. Of Surpluſage and Repugnancy in Pleading. 


If either party, plaintiff or defendant, allege more than 1s 1 
ceſſary to introduce new matter repugnant and contradictory - 
what went before, in any point not material, this will not vit 


the pleadings, according to the maxim tile per inutile non vitiatur: 


and ſuch redundant or repugnant part ſhall be rejected, eſpecial 
after a verdiCt : ſo, though there be a repugnancy in any * 
point, and this be not aided after verdict, yet, if it appear, 1 
the verdict was given on a different part of the declaration, 0's 
the plaintiff releaſe ſuch repugnant part, judgment ſhall be bite 
tor him, | 1 
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to In debt on an obligation the defendant pleads payment of 50/., Cro. Iac. 
fel 14 Jun. 11 Jam. according to the condition; the plaintiff replies 349. 

had ud nen fotvil 501. Prædict. 14 Auguſt, Ann. 11. fſuprad. quas ad 

ing dem diem ſolviſſe debuiſſet ; & hoc, &c., the verdict found quod 

_ un ſolvit predict. 14 Juni prout the defendant had alleged: the ob- 

ahd, jection here was, that no iſſue was joined, becauſe they do not meet 

* in the time the money was paid 3 but the word Auguſt being plainly 

ork ſurpluſage, (for when he ſaid guad non folvit prædict. 14 die, it is a 

ſullcient traverſe without the word Auguſt, and Auguft is plainl 

kae repugnant to the word prædict., for prædict. refers to June,) fack 

1 1 a repugnancy to what was before material, was 

ne! dle and void. 

** In treſpaſs the bill was filed Hil. 18 Fac., ſetting forth that the Cro. Jac. 
gen tefentant 2 January 17 Fac. beat the plaintiff's ſervant, per quod 18. 

the plaintiff ſervitium per magnum tempus, ſſ. a prædict. 20 Marti ena 1 

are] ſuprad. uſque primum diem Marti: extunc prox. ſequen perdidit ; on a ; 
ne” itil dicit a writ of inquiry was awarded, and 10/. damages; but 

n hi the defendant had judgment, becauſe the giſt of the action is for 

ele the uſe of the plaintiff's ſervice, and the battery is but induce- 

oll ment, and the loſs of the ſervice is not ex neceſſitate rei relative to 

p the the battery; for the ſervant might fall ill ſome time after the 

"ant battery, and the plaintiff having laid a different month from the 

Cams battery, there is nothing in the record to determine the court to 
olli the zcth of January, and to rectify the month of March as repug- 
mpail tant; and 1 the loſs or the ſervice ſtands on the month of March 
yy the I fac. until March following, it takes three months of the time 
dum tapled after the time of the action brought, for which the jury 
> been vas not authorized to give damages. 
e ü But, in debt upon a bond, conditioned, that if the plaintiff did 4 Leon. 
u the not depart out of the defendant's ſervice without his leave, Sc., Monings v. 
That ter if he paid the plaintiff 100 J. within 28 days upon demand, WO 
; ther the bond ſhould be void; the defendant pleaded that the plaintiff 
int for Aan, 30 Eliz. departed out of his ſervice, and without his leave; 
bak de plaintiff rephed that 6 Septemb. in the ſame year ſhe departed 

fog it; with cave, and that afterwards 4 OF. ſhe demanded the 1001, 
i only dich the defendant refuſed go pay, a3/que hoc, that ſhe departed 
ent > WY iout leave; it happened that the demand wag laid to be 


407, and the writ was teſted 18 0%., ſo that there were not 

K Gays between the demand and the action brought, yet the 

panuff had judgment; though upon her own ſhewing ſhe brought 

= "ly 14 days too ſoon; for the iſſue was upon the departure, 

| is 06+ 3 mand in the replication was altogether immaterial, and 

dor w ry * = rejected as ſurpluſage. 

15 5 ment the plaintiff declares on a leaſe made to him the Yelv. 94. 

\itiatur; urd of May, and that the defendant poſtea, fl. 1 Maii ejected him, Durch. 288, 


0 call WS is pood after verdict; for by the pœſea it appears that the pc — g 


materil — committed a tort on the plaintiff's title, and when he 195. Like 

ar, that z 2repugnant day, it is as if he had laid none; and if no day be Pet 

ot, if = ſhall be intended after verdict that the tort was committed — 
ren ug ws action; for it would be very foreign after verdict, to 


g 4 tat the action was brought by the ſpirit of prophecy for 
a wrong 
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a wrong to be committed afterwards; and beſides, the Jury coul 


not take cognizance of any fact done ſince the action brought, ic an ph 

that was not in iflue. 2 

Cro. Jac. In treſpaſs for entering his cloſe 10 Julii 44 Elia. contra pum E 
377. Cod- dominæ regine Elix. & domini regis nunc, after verdict this wx "a 
Wife“ moved in arreſt of judgment, and held that thefe words dm = 
Certh. 95. Yegis nunc were but ſurpluſage. | 17 
S. P. & vide Show. 28. where it is held that this would not be good on demurrer. lle. | 
Vent. 103, If an action be brought, and the plaintiff conclude his declar france 
emo tion with a contra formam flatuti, and there happen to be no a& Plulag 
: parliament in the caſe, the words contra formam flatuti ſhall be te. ay te 
jected as ſurpluſage. . In | 

Salk. 212. So, in treſpaſs for entering his cloſe and treading down his oral 75. a 
K. 2- 14. and corn, and hunting there, the defendant being an inſerm ,. 
7 17 Nied. tradeſman, contra pacem domini regis, & contra for mam flatuti ink arowe 
122. provi/.; in this caſe, though ſeveral treſpaſſes are alleged, the kf hp 
- wag of which only is within the ſtatute, and the concluſion of the a} 8 
Holt 661. count is contra for mam ſlatuti, which in a grammatical conſtrudioa K an 
pl. I. goes to the whole count; yet, as in law it goes only to the hunt O ace 
3 — ing, it therefore may be applied to the latter part, and rejeted u jervat., 
| et to the reſt for ſurpluſage. | caule 
S. C. Bennet v. Talbot. pleaded 
Tie King n an information upon a ſtatute, if the proſecutor is no! 8 
ts obliged to negative the exceptions in the ſtatute, and yet negative "8 * 
Rep. 320, ſome of them, that part of the information ſhall be rejected u i e 
ſurpluſage.) If. 


Salk. 24. In unit for money had and received by the deſendant fortie 8 „, "yp 
x da, plaintiff, ad uſum of the defendant ; and verdict upon non aſi: 1 
— 4 ſit for the plaintiff; on motion in arreſt of judgment the cout Ws 
115. pl. 79. held, that theſe words, ad um of the defendant, ſhould be r: ſuplul⸗ 
2 jected, being inſenſible and repugnant; and then the promiſe l : 


2 2 1 
Palmer v. for money had and received by the defendant for the plainti, 9 
Stavely. which is well. i 


Mod. 42. the part 
Sid. 306. 2 Keb. 615. S. P. bupht, 
Hill v. [In an action of aſſault againſt A. and B., if A. confeſſes, and (80, 


Cs pleads that he and A. is not guilty, and iſſue is joined, and 3. bolden t 
DS found guilty, the words referring to A. may be rejected.) lums in 
Salk. 213, In covenant againſt an apprentice the plaintiff aſſigned ” Recital o 
* breach, that the apprentice, before the time of his apprentice 2 of 
5 expired, and durante tempore quo ſervivit, departed from his maſter 1 . ut, 1 
ſervice; the defendant demurred and had judgment; becauſet 2 
declaration was repugnant, for it ſhould have been durante ten 3 
quo ſervire debuit. OS — 

Salk. 213. 80, in treſpaſs for taking and carrying away his tim ne 


* A 1 : F f. and . | 
_— * . bricks fuper terram jacent. erga confectionem domus de nov adi 7 K 1 
the court held this inſenſible; for they could not be mater 1 a 


wards building a houſe already built. 11 
Noy, 145. Treſpaſs quare clauſum fregit & ſolum fodit; the defendant JV 


» — * fies,- that he and his anceſtors, and all thoſe whoſe eſtate he ba 


lame rea; 
Flaint or 

court 
Vox.) 
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null t 2 rottage, have uſed to have common of turbary to dig and fell 
1 4% libitum, as belonging to the houſe, Cc. and adjudged an ill 
plea, being repugnant in itſelf; for a common appertaining to a 


_ houſe ought to be ſpent in the houſe, and not ſold abroad: alſo, 
m ſuch a common, as is aboveſaid, is an intereſt and a frank-tene- 
nn ment. 


If an annuity, common of paſture, common of eſtovers, or the Co. Lit. 
like, de granted for life or years, &c. the reverſion may be 312 4. 
cranted without attornment; and therefore to plead it is ſur- 
pluſage, and more than needs; becauſe in none of them is there 
217 tenure, attendance, remainder, or payment out of land. 

ln an avowry for a rent-charge, the defendant made title to Cro. Jac. 
Jin. Stiler, with whom he married anne 1603, and becauſe at e 
Mich. 1597, 20 4. was arrear, and not paid to him and his wife, Built. 135. 
wowed Fil. 7 Fac. Adjudged a good avowry; for the ſaying it S. C. & 
was arrear to him and his wife was but ſurpluſage, when the con- _—_ 1 | 
trary appears, he not being married then. a 


ff the 887. like point. 
* If an acceptance of rent of an aſſignee be pleaded, quad receperunt Sand. 298. 
hunts & acceptaverunt de prædict. J. S. redditum ficut fertur ſuperius re- 395* 


ſervat., viz. ſex denarias de redditu prædict.; this is repugnant, be- 
cauſe it is in a point perfectly material; and it is repugnantly 
pleaded, becauſe it is ſaying he received the whole rent, and yet 
received but part of it, which is in ſubſtance a different thing; 
and the /ex denar. is no ſurpluſage, becauſe it is the certain ſum 
that is alleged to be Ccepted; and therefore the acceptance is not 
u the form only. . 


If a mau makes ſeveral demands in one declaration, and in the Latch. r7g. 


ſort th ſe attingunt miſcaſts the whole ſum, and makes it more than —_ = 
4 what is contained in the ſeveral articles demanded : this ſhall not 
fo tte the declaration, becauſe the caſting up one total is mere 


lurpluſage, and that total not agreeing with the parts, ſuch diſ- 
ering ſurpluſage cannot hurt; for it is plainly the miſtake 
of the clerk, in computing the- demand aright, and not of 
the party, in ſhewing any particular demand otherwiſe than he 
oupit, 

So, in debt on a ſimple contract, the declaration hath been M*Quillia 
tolden to be good, though the aggregate amount of the ſeveral "A 
urs in the different counts fell ſhort of the ſum demanded in the 249. 5 
recital of the writ, and the breach was aſſigned in the non- pay- 
nent of the ſum demanded in the writ.] ; 

Vut, if a man brings a plaint in an inferior court, and the de- Yelv. 5. 
caration ſets forth particular demands, which over-run the ſum 22 
mentioned in ſuch plaint, though never ſo little, and the jury give & vid "or 
erdict according to the ſums mentioned in the declaration; this 1 Sand. 282. 
w erroneous ; for the plaint in that court is in nature of a writ, —_ 
nd is the original and foundation of the whole proceedings; and — remit 
i the declaration, verdict, or judgment, are for more than is con- ſuch over- 
ned in the writ or plaint, though it be never ſo little, by the 2 
ume reaſon they may go to larger ſums in inſinitum; and then the 
* or writ would be no direction for the future proceedings of 

Ourt. 
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5. That the Pleading ought to be direct and not argumentative 


Co. Lit. (a) Every plea muſt be direct, and not by way of argument or 


75 = be rehearſal. 


in bar, that deſtroys the plaintiff's action only argumentatively, is not good. Velv. 223. 


Dyer, 42, If a man be bound by obligation to warrant lands, and in an 
43: action on this bond the defendant plead, that the plaintiff pacjf 
S vide gaviſus eft, &c. this is naught, being only argumentative; for he 
1 Lev. 194. ſhould have pleaded, that he did warrant the lands, & non dun- 
nificatus. 

To ſay qued indentura tgſtatur quod dimiſit is an ill plea z for he 
ought to ſhew that he demiſed de faFo, 
2 And. 179. In a formedon in reverter, the demandant counts of a gift to ba- 
(% So in ron and feme in tail, and that they are dead without iſſue, the 
2 defend. defendant cannot plead, that the gift was to them in (6) fee, with- 


ant pra out traverling the gift in tail, being only argumentative. 

lead that 
"7 is incumbent, and not B., without a traverſe that B. is incumbent, being only argumentative, .. 4, 
is incumbent, ergo B. is not. 2 And. 179.--—In treſpaſs again& divers defendants, they plead, that 
one of the defendants was dead before the wit purchaſed ; the plaintiff replies, that he was alive; this is 
naught, without adding & fic nient morte 1 ſo, if villenage be pleaded, replication, that he is frank-free, 
without adding nient willein, is naught. 19 H. 6. 4+ 


Dyer, 11 8. 


So, if a ſci. fa, be brought againſt a parſon for the arrears of 
ad. 179, an annuity recovered againſt him, and the defendant plead, that 


7E. 4. 16. 
2 A 


—— before the writ brought he had reſigned into the hands of the or- 
dinary, who accepted thereof; this is no good plea, for he ought 
to have pleaded, that he was not parſon the day of the wit 
brought. 28 i 

4 Mod. 403. In afſump/it the defendant pleaded, that the plaintiff was allen 

2 gena in regno Franciz ſub ligeantia adverſarii dom. regis, &c. oriun- 

Aut: And on demurrer to this plea, the exception to it was, that 
this was not a direct affirmative, that the plaintiff was alienigens, 
in that it ſhould have been natus, and not oriundus; but ſome pre- 
cedents being cited out of Raſtal, where the word natus was ſup- 
plied with or1undvys, the plea was held good, 

Lev. 121» A plea, that he is now a ſubject, intended a natural one, and 
that he was always fo. : 

Lev. 194. In afſun;ffit againſt an executor, on the promiſe of his teſtator, 

——_— he pleaded non afſumpſit ; and after verdict for the plaintiff, it 75 

(c) Super je objected, that it did not appear by the plea (c) who did _ a 

A ſume : But per cur. lt ſhail be intended of the teſtator, for here 


faying to is no Charge of any aſſuming by the executor. 2 
whom, where the law raiſes the promiſe, will be well enough, but not in the caſe of a ſpecial promile 
Sid. 292. 2 Keb. 57. Cro. Eliz. 703. . 
Latch. 223. So, in debt againſt an executor on the bond of his teſtator, the 
—_ a defendant pleaded nan eff factum ſuum ; and it was adjudged, 
| ſuum ſhould be intended teſtator. "ded 
2 Salk. 688. If a horſe be taken as a ſtray, and the owner ſay, he _ 
Be ler v. the horſe proferendo ſatisfaFioem ; this is ſufficient,” and a 
Walt, | . / oh | 
aſſirmation, as in the caſe of ⁊warruntigando vendidit. if 
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if a man plead, that he entered come or as heir to ſuch 4 one; 852 7. 1,2. 
this is poſitive enough: So, if a man juſtify as bailiff or ſervant; Der 132. 
this is not barely argumentative, but as poſitive and direct, as if 
he had alleged that he was heir, bailiff, or ſervant. . 

If the condition of a bond be to ſtand to the award of J. S. Sand. r69. 
{ that the award be made on or before the 16th of March, and () 7 2 
no award be pleaded, and the plaintiff reply, that aſter the mak- „ot a be 
ing the bond, and before the action brought, ,. prædict. 16 die implicativeg 
Marti, they made an award; the (a) ſcilicet is a direct affirma- — an ex- 
ton that the award was made within the time limited by the con- nent. 


dition, and may therefore be traverſed. | 3 Leon. 67. 

ow. 127. 
E, quid is an affirmative: fo is et quia, quod cum, &c. and may be traverſed. Lev. 194+» 
1 Saund. 117. ; 


6. Negative Pregnant. 


It has been laid down as a rule, that every plea ought to be di- Co. Lit. 
reft, and not by way of argument; and that therefore iſſue can- 72% . 
not be joined on a negative pregnant, or an affirmative pregnant Don. pl. 
with a negative, i. e. ſuch a negative as ſuppoſes or implies an af- 256. 
firmative, or ſuch an affirmative as implies a negative; as ne dona f <9": 197+ 

- . . . 0 . 136. 
far per le fait implies a gift by parol, and therefore the iſſue Stile, zog. 
ought to have been ne dend pas modo & forma. And this kind Bro. tit. 
of pleading is held to be ill on a (5) demurrer; becauſe the plea, — A 
&c, is not a certain affirmative or negative of any fingle point Fitz. Iſſus 


in queſtion z but, being only an error in phraſe, it is aided after — [IP 
eems 
verdict, this ſort of 
aſhniry between an argumentative plea and a negative pregnant; that as the latter is a negative pregnant 
vith an affirmative, ſo is the former an affirmative pregnant with a negative; and the cure for both is, 
in moſt caſes, to add, or, at leaſt, to ſubſtitute, a direct denial of the ſubſtance and git of the plea or de- 
claration which is to be anſwered. 4 Reeve's Hiſt. 435.] (5) There muſt be a ſpecial demurrer to a 
neyative pregnant, that is, a negative plea which doth alſo contain in it an'affirmative and to an argu- 
mentative plea, that is, a plea which concludes nothing directly, but only by way of argument or reaſon» 
Ing ; for the court will intend every plea good, till the contrary appears. Lil. Reg. 437. 


In treſpaſs for cutting his trees, the defendant pleads, that it 21 H. 6. 
#3 by the command of the leſſor to give them to a ſtranger; the 5 5 
Pantiff replies, that he did not cut the trees by his command; 256. ay 
this was held a negative pregnant, and that he ſhould have pleaded 
e commanda pas. 

Alter iſſue joined the defendant pleaded a releaſe of the plain- 2:1. 6. g. 
blk hui darrein continuance ; the plaintiff replied, that it is not his Doc. pl. 
bed puis darrein continuance ; this is a negative pregnant, becauſe it mo 
| mplics the deed to be his, though not executed at the time alleged 
com le V the defendant. | 

In caſe againſt an hoſt, for that the plaintiff's goods were em- 22 H. 6. 
or, the bazled by his default, he pleaded, that they were not loſt by his 3b, 39 


5 e 3 ME 
(EE 


4, that 25 ; this is a negative pregnant, and he ſhould have pleaded , — 8 1 
ue ſpecial matter (e). [(c) More properly the general iſſue.1 vi 
anded la caſe for burning the plaintiff's houſe by the negligent 28H. 6, . 4 


leepi : | gs DoR.'pl. 
direct ping of his fire, the defendant pleaded, that the houſe was P 
nt burnt by the negligent keeping of his fire; this is a negative * 
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Pleas and Pleadings. 


If a defendant plead, that the cattle died in a pound overt by 
the default of the plaintiff, and the plaintiff reply, that they did 
"we not die by his default generally; this is a good plea ; but if he 
ſay, that they did not die in a pound overt, this is a negative 


pregnant. 
3H. 6. 3 In treſpaſs the iſſue joined was, that J. N. the defendant did 
3 |, not diſſeiſe the plaintiff to the uſe of V. P. &c., and held a nega» 
tive pregnant; but had he pleaded now diſſeirvit modo & forma, it 
257. ö . 
had been good to all intents and purpoſes. 
36 H. 6. 2. In a writ of entry fine afſenſu capituli, ne alien pas is à negs- 
oft. pl. tive pregnant: ſo, of an entry for the alienation of tenant for 


2574 | lif Cs 


22 H. 6.38, In treſpaſs the defendant juſtifies, by reaſon that the pati 
Doct. pi. cular tenant aliened the reverſion in fee to him; the plaintiff tra. 
_ verſes, that he did not alien in fee: this is no good iſſue, but a 
negative pregnant; for if he aliened but for another's life, his en- 

try is lawful, | ; 
2 Lil, Reg. He in reverſion brings a writ of entry in caſu proviſo, upon an 


212. _ alienation made by the tenant for life, ſuppoſing that he has 
aliened in fee, which is a forfeiture of his eſtate; the tenant comes 
and pleads, that he hath not aliened in fee: this is a negative, 
wherein is included an affirmative ; for though it be true that he 
hath not aliened in fee, yet it may be he hath aliened in tail, which 
1s alſo a forfeiture of his eſtate. ; 

Carter, 221. If an executor pleads ſeveral judgments, and that he hath not 

N aſſets ultra; and the plaintiff replies, they are kept on foot by 

adjudged. fraud; and the defendant rejoins, they are not kept on foot by 

(a) Where fraud, Oc. but doth not ſay, nor any or either of them; the te- 


2 joinder is naught, for (a) there is a negative pregnant. 

was not burnt for want of good cuſtody of his fire, is a negative pregnant. Bro. tit. Negative Preg- 
nant, 3. Fitz. Iſſue, 88. Say ing that you accepted not the obligation in ſatisfaction, impus 
that he gave you the obligation, which is a negative pregnant. Stile, 309. 


oro. Jac.87, If an action of treſpaſs be brought for entering into a mam 
N LO houſe, and the defendant plead, that the daughter licenſed him to 
enter, by which he entered; the plaintiff reply, quod non intra 
per licentiam ſuam ; though this replication be a negative pregnant, 
(for it ſeems rather to confeſs the licence than to deny it,) yet the 
verdict having found the licence, the dubiouſneſs of phraſe l 
now removed, and the truth appears by the verdict. 1 
90, in debt for rent on a leaſe, the defendant plea F. ni 
312+ Gill: Habuit in tenementis tempore dimiſtonis; and the plainti replies, 
qizzd habuit in tenementis, without ſhewing what eſtate; wor 
this had been bad on a demurrer, becauſe, by not ſhewing wha 
eſtate he had, it is pregnant of this negative, that he had not fuch 
an eſtate by which he had power to demiſe, yet after verdict i 


- 
* 


could demiſe. 
Lev. $4. In debt on an obligation to perform covenants in an _— 
Nicholas of leaſe made by the plaintiff to the defendant, whereby the c 


fendant covenanted, that he would not deliver the po 
12 ; 


good, where the truth appears that he had ſuch an eſtate that he 
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Pleas and Pleadings. 


3 any but the leſſor, or to ſuch perſons as ſhould lawfully evict him; 


the defendant pleads, that he did not deliver the poſſeſſion to any 
but ſuch as lawfully evicted him: And on demurrer to this plea 
it was objected, that the ſame was ill, and a negative pregnant; 
and that he ought to have ſaid, that ſuch a one lawfully evicted 
him, to whom he delivered the poſſeſſion; or that he did not de- 
liver the poſſeſſion to any : But the court held the plea purſuing the 
words of the covenant good, being in the negative; and that the 
plaintiff ought to have replied, and aſſigned a breach; and there- 
tore judgment was given againſt him. 


„ That Things muſt be pleaded according to their Operation in 
Law. | 


The grant or conveyance of one jointenant to his companion 
mult be pleaded as a releaſe ; for one jointenant cannot enfeoff 
his companion, becauſe they are already both ſeiſed per mie et per 
tet; and this manner of conveyance paſſing by livery cannot 
operate ſo as to give him what he already has: but, though a 
releaſe be the proper conveyance from one jointenant to another, 
yet, if the jury find, that the one jointenant did grant or convey 


to another, this amounts to a releaſe ; for they having found the. 


ſubſtantial part, the court is to apply the words according to the 
operation they have in law: but every ſuch conveyance muſt be 
pleaded as a releaſe. | 

do, if tenant for life grant his eſtate to him in reverſion; this is 
a ſurrender, and mult be pleaded accordingly, being the operation 
it hath in law. 

li J. S. plead the grant of a rent from his father in this man- 
ner, viz, that in conſideration of love and affection, and 5 /., he 
cance/it © aſſignavit, &c., and there is neither attornment nor 
enrolment of the deed ; this cannot pals as a grant at common 
law, nor as a bargain and fale for want of enrolment ; and though 
(a) amount to a covenant to ſtand ſeiſed, being in conſideration 
of love and affection, yet it ought to have been (5) ſo pleaded, 
veing the operation it hath in law. | 


42¹ 


Co. Lit. 
193 b. 
200. b. 

Sid. 452. 

2 Sand. 96. 
Vent. 78. 
Raym. 187. 


4 Mod. 151, 
Comb. 190. 


2 Vent. 149. 
260. 266. 
Lade v. 
Baker and 
March. 

4 Mod. 149. 
3 Lev. 241. 


GB 


(% A man 
may bargain 
and ſell to 


bis lon, but then the conſideration of money ought to be expreſſed, and it ought to have all the other 
circumſtances of a bargain and ſale ; yet it it hath not, and the confideration of love and affection is ex · 


pretied, it will amount to a covenant to ſtand ſei ſed. 7 Co. 40. 


Bedel's caſe. 2 Co. 24. 


Cro. Elize 


3/4. and vide Vent. 137, Lev. 56. Mod. 173. Crols v. Scudamore. (6) The word dedi or conceſſi 


c 


tore he may plead it as either. Co. Lit. zot. b. 4 Mod. 150. cited. 


wy amount to a grant, to a feoffment, to a gift, leaſe, re eaſe, confirmation, or ſurrender; and it is in 
we e ection of the party to uſe it to which of theſe purp>ſes is moſt agreeable to his intereſt, and there» 


All neceſſary circumſtances implied by law in a plea need not Co. Lit. 


: expreſſed ; as, in pleading a feoffment, livery and attornment 
ae implied; ſects, in a grant. 


303. 


Yelv. 135. 
Plow. 149, 150 


In pleading a countermand to a ſubmiſſion to arbitration, it 8 Co. 32. 


need not be alleged, that the party gave notice to the arbitrators, 
or without that it is no countermand ; and therefore if no notice 
given, iſſue may be jained upon the point, quod non revocavit, 


Ee 3 If 


Pleas and Pleadings. 


If a difſeiſee plead, that he could not enter for fear, he mul 
ſhew ſome juſt cauſe of fear, that the court may judge of the 
\ reaſonableneſs of an apprehenſion of danger to his perſon; but in 
a ſpecial verdict, if the jurors find, that the diſſeiſee did not enter 
for fear of corporal hurt, it is ſufficient, and it ſhall be intended 
that they had evidence for what they find. 
Comb. 403 The defendant made conuſance as bailiff to Zane Griffith, that 
Ld. Reim. Robert Griffith was ſeiſed in fee, and deviſed to Thomas Griffith u 
2 Salk, 676. tail, and that a common recovery was ſuffered againſt him, to the 
pl. 3. intent that Jane ſhould have a rent of 40 J. per ann. after the death 
Carth. 417+ of Thomas ; and that there was a deed for the recovery declaring 


422 
Co. Lit. 
353. b. 


e the uſes, &c., which was held to ve ill pleaded ; for he ſhould not 
have ſet forth the deed, but have pleaded according to the cots 
ſtruction of law, that the recovery was to ſuch uſes at the time. 

4 Co. 2.2. The admittance of a copyholder, as well upon a deſcent as ſu. 


(a) That be render, may be pleaded as a grant, to avoid the inconvenience 


4 
© "00 
. 
Wt 
a 


Show. 321. two acres thereof, and A. covenanted and granted to and wi - vander 


pt was ſeiſed : 6 | 2 a 
1 fads which would follow, if the copyholder ſhould be forced in pleading 6 
1 corſuerudinem to ſhew the firſt grant; for that was either before the time of _ 
3 nd memory, and ſo not pleadable, or within the time of memory, 
5 farily import and (a) then the cuſtom fails. 
A a copyhold. 3 Bulſt. 230. Roll. Rep. 211. 2 Vent. 144+ Co 
4 4 Co. 22 b. So, he may allege the admittance of his anceſtor as a grant, in his 
1 and ſhew the deſcent to him, and that he entered, without ſhev- him, 
4 ing any admittance of himſelf, hath 
A 4 Co. 22. But he cannot plead, that his father was (5) ſeiſed in fee at the only ; 
5 | 44 will of the lord by copy of court-roll of ſuch a manor, according the de 
Y — to the cuſtom of the manor, and that he died ſeiſed, and it de- by th 
b Cro. Jac, ſcended to him; for in truth his intereſt in judgment of law is bit doubt 
1 203. ad- a particular intereſt at will. In 
1 Judged | | that is 
. naught upon a general demurrer, Cro. Car. 190. per totam curiam; though the ſon had there ſhewn, 
2 that after the deicent he was admitted: But by three Judges, it is but a fault in form, and the iſſue be- procee 
Bl ing taken upon a collateral matter, and found for the plaintiff, it is helped by the ſtature of Jeofails,— the aſt 
„ But, if A. pleads the grant of the reverſion of a copyhold after the death of B. tenant for life, he need hew ! 
"0 not ſhew the beginning of the eftate of B., nor by whom granted; for it is not the title of A., but mit 
bl ter of inducement only, Cro. Jac. 52. 2 Vent. 182. ment 
4 13 : amoun 
C Hard. 366. If one licenſe another to enjoy ſuch a houſe or land till ſuch defend 
F 2 Lev. 194 time, this amounts to a preſent and certain leaſe or intereſt for bare, © 
bh wide title 4 — be alſo * 
A Leaſes, that time, and may be pleaded as ſuch, though it may : lidity 
A pleaded as a licence; and if it be pleaded as a leaſe for years, f anſwer 
. traverſed, the leſſee may give the licence in evidence to prove f. which 
A And. 307. If an obligee in a bond covenants not to ſue the obligor, ” to the 
Xt — 1 amounts to a releaſe, and may be pleaded as ſuch : bur, if 9 Cauſe f1 
4 ; pg * covenant is that he will not ſue him before ſuch a day; this revs ſhew b 
A Powte y, only in covenant, and the party, if ſued, can only have an aCQon it large 
1 Jeffries. of covenant. 11 plaintiff 
Noy, 3. A. having a rent- charge iſſuing out of three acres, B. purchalc lined to 
Y $, C. cited. : Ahe One contrarſ 
5 not to diſtrain in theſe two acres for the rent. Ganuil c — More ea 
H to Ander/on, held it a releaſe ; and the court held, that if : In an 
releaſe, the tenant of the other agre may plead it, for there) te dem 
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Pleas and Pleadings, 423 


If two are bound in an obligation, and the obligee releaſes to Lit. Rep. 
one of them, provided the other ſhall not take benefit of this re- 
leaſe, the proviſo 1s void, and the other ſhall take advantage of the Herne. 
releaſe, if he can get it to ſhew. _ - 

If two are jointly and feverally bound in an obligation, and the Cro. Car. 
obligee by a deed covenants and agrees not to. ſue one of them, 557. 


190. 
Everard v, 


. M 9 
this ſeems to be no releaſe, but that he may ſue the other. d 


If the obligee covenants and grants to and with the obligor, Cartb. 63, 


that during ninety-nine years he will not put the bond in ſuit ; 54 
S 9 * 7 * . * 2 Salk. 573. 
this is only a covenant, upon which an action will lie, but it can- pl. 1. 


not be pleaded in bar of the bond: but where the covenant is, that Show. 46. 
the obligee will not at any time hereafter put the bond in ſuit; — 6 
ſuch covenant is pleadable in bar as a releaſe; and in the argu- [r Term 
ment of this caſe it was allowed by all, that if a letter of licence Rep. 446. 
contains the following words, viz. that if the creditor ſues within 

ſuch a time his debt ſhall be forfeited, ſuch licence is pleadable in 

bar. 


8. Of Colour in Pleading. 


Colour is a feigned matter, which the defendant or tenant uſeth 2 Lit. Reg. 
in his bar when an action of treſpaſs or an aſſiſe is brought againſt 273: 7 
him, in which he gives the demandant or plaintiff a ſhew that he ;, 8 
hath a good cauſe of action, whereas in truth he hath not, but field's caſe. 
only a colour and face of a cauſe 3 and it is uſed to the end that [308 : 
the determination of the action ſhould be by the judges, and not Hike. 438. 
by the jury, and therefore colour ought to be matter of law, or 
doubtful to the Jay gents. | | 

In an aſſiſe, when the defendant pleaded only a colourable bar, 2 Int. 47. 
that is, ſuch a bar as ſhewed ſome title in the demandant, they Booth, 214. 
proceeded to take the aſſiſe at large, which was in this manner: Bod. of” 
the aſſiſe ſhewing no title in the plaintiff, the defendant would 72. &c. 
ſhew his own enfeoffment or inveſtiture, but becauſe ſuch feoff- 10 Co. 91. 
ment was only evidence that there was no diſſeiſin, it would 
amount to the general iſſue without colour; and therefore the 
defendant urged, that the plaintiff obtained by virtue of an inveſti- 
ture, on. which the ceremony of livery had never paſſed, and the 
validity of ſuch inveſtiture, being a queſtion of law, was not to be 
anlwered by the jury, and therefore the plea of his own inveſtiture, 

Whch alone would have been only evidence of no diſſeiſin, joined 
to the plaintiff's title, which turned on a queſtion of law, drew the 
cauſe from the jury to the court; and this obliged the plaintiff ta 
ſew by what inveſtiture he claimed, and then the aſſiſe was taken 
t large on the title of the plaintiff z which was done, that the 
Phintiff's title might appear on record, and the plaintiff be con- 

lech to give evidence touching that title, that the jury might not 
ander from that evidence; and that, if they did, they might the 
are eaſily be convicted in an attaint. 

In an atlife, if the tenant pleads, that he demiſed the lands to Keilw, 103. 

demandant for years, this is no good plea 5 becauſe the com- 
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424 Pleas and Pleadings. 


plaint is of a diſſeiſin of a freehold, and the tenant gives the de. 
mandant no colour to have an aſſiſe. | | 

If in an aſſiſe the tenant pleads in bar, that his father was ſeiſed 
and died, and that he as ſon and heir entered, and gives colour to 
the demandant ; and he replies, that he himſelf was ſeiſed, till by 
the father of the tenant difleiſed, and that he made continu} 
claim, and after the death of the father re-entered, and was ſeiſed 
till, Sc., it is a good replication, and yet his title is founded od 
his own poſſeſſion only. . 
Co. Ent. In treſpaſs, if the defendant juſtifies the taking of the cattle 
652. Doct. damage feaſant, he need not give any other colour to the plaintiff; 
Pl: 73. for by this juſtification he acknowledges the property to be in 

him. OY | 
Dyer, 365. In ejectment the plaintiff's title in his declaration muſt be an- 
Co. Em. ſwered ; and it is not ſufficient barely to give colour, as in treſpaſs, 
Ent. 254. or an aſſiſe “. 


In eject ments the modern practice is, to plead tue general iſſne, the defendant entering into a rule i» 
confeſs leaſe, entry, and ouſter, by which means the title only is in queſtion between the parties. 


20 Co. 88. 


Keilw. 103. 


Colour ought to have the following qualities: I/, It ought to be 


a matter doubtful to the jury; as, where the defendant ſays, that | 


the plaintiff comes by colour of a deed of ſcoffment, where nothing 
paſſed by the deed; this is a good colour, being a doybt to the 
lay gents whether the land paſſed by this feoffment without livery. 
24ly, It ought to have continuance, though it wants effect; as, 
where the defendant gives colour by colour of a deed of demile 
to the plaintiff for the life of J. S., who, before the treſpals, waz 
dead; this is not any colour, for this doth not continue; but he 
ought to ſay, that he claims by virtue of a deed of demiſe made t 
him for his life where nothing paſſed by that. 340%, It ought to 
be ſuch colour, as, if it were eſfectual, would maintain the naturs 
of the action, as, in aſſiſe, to give colour of freehold, Cc. 
Raft, Ent. In treſpaſs if the defendant pleads a fine ſur couuſance de dratl 
2. Oo. levied by the anceſtor of the demandant, he ſhall not give colou: 
Is 8 although this be but executory : otherwiſe, if he pleads, that l 
anceſtor granted the reverſion after an eſtate for life or e, 
10 Co. 90. The reaſon why colour ſhall be given in a writ of entry, ſr 
Dot. pl. diſſeiſin, writ of entry in nature of an aſhſe, in aſſiſe, treſpals, Hen 
77 is to make a certain iſſue: but when the ſpecial matter of the pica 
totally bars the plaintiff, no colour is neceſſary : and therefore in 
pleading a warranty, an eſtoppel, or fine with proclamations, 19 
colour is neceſſary. a 
When a man pleads to the writ, or to the action of the writ, 10 
colour ſhall be given. | 
Doc. pl. Where the defendant entitles himſelf by act of parliament, 10 
77¹ colour is to be given. | 
20 Co. 90. Where letters patent are pleaded, the defendant ought to plead 
Dot. fl. colour by former letters patent in this form, ſcilicet colore guarum 
wk darum literarum patentium fact. prædict. the plaintiff, &'c.y un W 
tranſroit, and not that the plaintiff claims colgre concen * 
dimiſſionis, &c. 5 tea tle 
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He who juſtifies for wreck, waifs, ſtrays, need not give colour. 
So, he who juſtifies for tithes ſhall not give colour ; for althoug 


4 
Doct. pl. 28. 
10 Co. 91. 


any perſon ſevers them from the nine parts, yet they belong to the * 


arſon. | 
F In treſpaſs, if the defendant pleads, that the freehold is in J. S., 
er that J. S. is ſeiſed in fee as of his demeſne, and that he by the 
command of J. 8. &c., he need not give colour; for though the 
fee or the freehold be in J. S., yet the plaintiff might have an 
intereſt for years, as, a leaſe in the premiſes. But, where the de- 
fendant makes a ſpecial juſtification in him, in whoſe right as 
ſervant, Qc., there, he ought to give colour: as, if he pleads that 

S. was ſciſed, and enfeoffed him, in whoſe right, Sc., there, 

e ought to give colour; for in this cafe it cannot be preſumed 
that che plaintiff has any intereſt in the land. 


In forcible entry the defendant may plead, that he was ſeiſed 
until difſeiſed by the plaintiff, and this is good without giving 
colour. | | 

In aſſiſe the defendant juſtifies by virtue of a leaſe for years, he 
need not give colour, ;nafmuch as he does not plead in bar of the 
aſiſe, nor does he take the frechold on himſelf. 

In treſpaſs the defendant pleads, that the plaintiff claims calare 
ſeilfamenti, by which nothing paſſed, this is not good colour, for 
he ought to have pleaded colore charte feoffamentt. 

Where the defendant derived a title to himſelf by divers meſne 

conveyances, and gaye colour to the plaintiff by one who was 
laſt named in the conveyance, this was held naught ; and that 
he ſhould have given colour by him who was firſt named in the 
CONVEYAnce., 
In treſpaſs for entering the plaintiff's houſe, and taking and 
carrying away his goods, the defendant pleaded, that before the 
treſpaſs ſuppoſed one A. was poſſeſſed of the ſaid goods, and the 
ad goods being in the houſe of the plaintiff, the ſaid A. ſold 
them to the defendant, by force whereof he was poſſeſſed, and 
being ſo poſſeſſed came to the plaintiff's houſe, Sc. and by aſſent 
and licence of the plaintiff's wife he entered into the houſe, 
and carried away the goods; and this plea was held naught, there 
being no colour given the plaintiff, and the licence given by the 
ue not material, nor ſufficient for juſtifying an entry: but in this 
cafe it was held, that the want of colour is but matter of form, 
vhich mult be taxen advantage of on demurrer, 

In treſpaſs for taking and carrying away a hundred loads of 
wood the defendant juſtifies, for that J. S. was poſſeſſed of them 
2 de 0915 Propris, and the plaintiff claiming them by colour of a 
deed of gift afterwards made, took them; and the defendant re- 
wox them; and it was thereupon demurred, becauſe the colour 
wen to the plaintiff is a good title for the plaintiff, and confeſſeth 
inc intereſt in him; for colour ought to be ſuch a thing, which 
E deod colour of title, and yet is not any title; as, a deed of 
: cale for life, becauſe it hath not the ceremony of livery ; ſo, 
de grant of the reyerſion is not good without attornment 3 


but 


22 H. 6. 50. 


18 E. 4. 3. 


10 Co. 891 
b. That if 
in treſpaſs- 
the defend - 
ant juſtifies 
as ſervant 
to F. S. he 
need not 
give colour. 


Lutw. 1343. 


& wide Crd, 
Eliz. 76. 


Raſt, Ent. 
62. 
21 H. 6.39« 


Dyer, 246, 


2 Roll, 
Rep. 140. 


2 Roll, 
Rep. 149» 


3 Leon. 266. 
Taylor v. 
Fiſher. 


Cro. Jac, 
122. 
Radtord v. 
Harbyn. 
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but a deed of goods and chattels, without other act or ten- fenur 

mony, is good; ſo, of colour by a leafe for years, or by eter that 

patent. | - 
a 

9. Of pleading Non-tenure and Diſclaiming, retur 


o 


Dock. fl. The plea of non-tenure, or that the defendant holdeth not the ſherif 
229. Bridg. lands mentioned in the plaintiff's count or declaration, is chief 
— uſed in (a) real actions, and is ſaid to be general or ſpecial: Ge- 


33 H. 6. 2. In a præcipe, after jointenancy pleaded, the defendant, to auo- 
Beck. rl. ther writ, cannot plead non- tenure, for by his former plea he hath 
128 3 P ; donn 
: affirmed himſelf to be tenant : but, had the firſt writ been broug 
againſt a huſband, and the ſecond againſt the huſband and wite, 
ſhe might have pleaded non-tenure, being a ſtranger to the 


# «) So, in neral, where the party denies ever to have been tenant to the lands 2 
A 19 in queſtion ; ſpecial, where he alleges, that he was not tenant u 175 
N tenure is a the time of the writ purchaſed. | 3 
4 | good plea, 4 H. 6. 5. Dot. pl. 129. In 

4 6)36H.6.6 At (5) common law, if the tenant had pleaded non-tenurt as to eral 
# od. 181. part, it would have abated all the writ; but by the ſtatute of thoup 
4 25 E. 3. c. 16. it is enacted, that by the exception of nen- mn and tl 
F of parcel, no writ ſhall be abated, but only of that parcel where wg 
1 non-tenure was alleged. WNT) 
i Doct. p!., When the tenant pleads non-tenure to the whole lands demand- lupo 
. 128. ed, he need not ſet forth who is tenant; but when he plead; 3 
5 8 non-tenure as to part, he mult ſet forth who is tenant of the other by the 
3M at the time part, and muſt (c) aver that he himſelf was not tenant die ine "8 
. of — trationis brevis. | ** 
I Is ſufficient, without adding nec anguam poſes, Dock. pl. 128,—with what certainty, Mod. 281, ant ſh 
F Cro. Ella. If iſſue be joined on a plea of non-tenure,” and it be found by whole 
3 233 verdict, that before the writ purchaſed the tenant enfeoffed di 

[i ug aa vers perſons with an intent to defraud him who had cauſe of 2 

. h tion, and notwithſtanding {till took the profits; this finding is Hor 
bf (4) For ſufficient to entitle the demandant, the feoffment being void by rent-ſe 
2 Fraud, the (d) ſtatute 13 Elis. c. 5. the lo 

kl tit. Fraud. 3 5 5 q 

A Mod. 187. If a formedon be brought of 140 acres lying in three vills, and the co 
A Fowle v. the tenant plead non-tenure of 100 acres, he need not ſet forth in If th 
q | Doble. which of the vills the 100 acres lie. ; formed 
. 6 co. 10. a. If on a plea of non-tenure for the whole the writ abate, the de- otherw 
AY Dock. fl. mandant ſhall not have a new writ by journies accounts, other- but in 

Y ated wile, if it abate only on a plea of non-tenure for part. In t. 


action. 
Doc. pl. In a writ of entry in the nature of an aſſiſe againſt huſband b 
N wife, the huſband ſays, that the wife was not tenant of the 
this day of the writ purchaſed, nec ungquam poſtea, and held a good 


plea. | : dis t. 
Mod. 250. As to non-tenure's being a plea in bar or in abatement, 
ference hath been taken, viz. That non-tenure, which goes to f 
tenure, as, when the tenant denies that he holds of the e 
but ſays that he holds of ſome othes perſon, is in bar; 7 


3 8 
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| #nure, that goes to the tenancy of the land, as, where he pleads 


| that he is not tenant of the land, goes in abatement only. 


A general non-renure is not a good plea to a ſcire facias upon 2 Roll. 
2 judgment in a perſonal action, becauſe it falſiſies the plaintiff's 2 4+ 
return; but in a ſcire facias to have execution of a judgment in 30a. Cro. 
a real action one may plead non-tenure againſt the return of the Eliz. 872. 


ſheriff, becauſe of the high regard the law has to the freehold. 72 
| 854. Salk. 40. pl. 9. 2 Salk. 679. pl. 9, 
But a ſpecial non-tenure may be pleaded to a ſcire facias upon a Owen, 134. 
judgment in a perſonal action; as, to a ſcire facias on a judgment 3 Lev. 205. 
tor debt or damages againſt tenant for years, he may plead that he 
has only a term for years. 
In a formedon in reverter, if the tenant pleads nan-tenure ge- 3 Lev. 330. 
nerally, the demandant may maintain his writ, that he is tenant, — 


though he can recover no damages; adjudged by all the court, IFE 


wan-tenure, but of non-tenure with a diſclaimer, as the pleadings were * 363. 
uſually in Littleton's time; for upon the ſimple plea of non-tenure, 

ſuppoſing the tenant hath no freehold but a reverſion in fee, the 
demandant ſhall not be reſtored to the fee, for nothing is diſowned 

by the ſimple plea of non-tenure but only the freehold, which may 

be true, and yet he may have the reverſion in fee; but when the 

tenant diſclaims, or pleads non tenure and difclaims, the demand- 


ant ſhall be reſtored to the whole, becauſe he hath diſclaimed the 
whole, : 


10. Pleading Hors de ſon Fee. 


Hors de fon fee is an exception to avoid an action brought for Do. yl. 
tent· ſervices, Wc. iſſuing out of lands by him who pretends to be 3. * 
the lord; for if the defendant can prove that the land is without 5e — 
the compaſs of his fee, the action falls. | And. 237. 
lf the writ comprehends certainty of title, as in Mortd"anceftor, Bro. Hors de 
formedon in the deſcender or remainder, hors de fon fee is no plea; ren 4 
otherwiſe, in a writ of entry ſur diſſeiſin; or in an aſſiſe of rent; 85 1. 8. 7. 
but in an aſſiſe, if the party makes title, hors de ſon fee is no plea. Dyer, 311. 


In treſpaſs or reſcue hors de ſon fee is no plea, without ſhewing .6 E. 4. 4 
of whom the land is held. 7 ; * 


In ceſſavit hors de ſon fee is no good plea, becauſe the tenure is 2 Iaſt. 296. 
traverſable, 

If a ſtranger claims a ſeigniory, and diſtrains and avows for the Co. Lit. i. b. 
frvices, the tenant may plead that the tenancy is extra feodum, eg, 
Kc. of him, that is, out of the ſeigniory, or not holden of him; 


there ſaid by 
but he cannot plead extra feodum, &c. unleſs he takes the tenancy the Ch. J. 
upon himſelf, — _ be 


intended in caſes of an affiſe, and ſo were all the books cited in Co. Lit. for proof of this opinion. 


In an avowry the tenant cannot plead ne wnques ſciſe of ſuch ſer- 9 Co. 34 b. 
nees generally, becauſe he leaves no remedy for the lord either by 


*0wry, or by writ of cuſtoms or ſervices; and therefore, if he is 
a tenant 


and that (a) Lit. and Co. were not to be intended of a ſimple plea of () Co. Lit. 
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a tenant in fee-ſimple, he ought either to diſclaim or plead hy; 4 

on fee, | | 
2 Mod. 103, If in (a) treſpaſs for taking goods the defendant juſtifies 5, 
— command of the lord of the mayor, of whom the plaintiff held by 
7. Smith, fealty and rent, and that for non-payment of the rent he toc 
(a) So, in them nomine diſtrictionis; the plaintiff may reply, that the he n 
7 wag qug eft extra, abſque hoc, 2 et infra feedum, & c.; adjudged upon 
may plead A ſpecial demurrer, it being ſhewn for cauſe that the plaintiff hai 


generally not taken the tenancy on himſelf, 
hors de ſon | 


fees and ſo may tenant for yezrs. 2 Mod. 104. fer cur. 


11. Eſtoppels in Pleading. 


Co. Lit. There are three ſeveral kinds of eſtoppels, by matter of record, 
597+ by matter. in writing, and by matter in pais. I/, By matter af 
record, viz, by letters patent, ſme, recovery, pleading, taking of 
continuance, confeſſion, imparlance, warrant of attorney, admit- 
tance. 2dly, By matter in writing, as by deed indented, by mal. 
ing an acquittance by indenture or deed poll, by defeafance by 


# 


indenture or deed poll. 3dly, By matter in pais, as by livery, by 


entry, by acceptance of reut, by partition, by acceptance of an 
eſtate. 
Co. Lit. 352. Every eſtoppel, becauſe it concludes a man to allege the truth, 
Every eſtop- muſt be certain to every intent, and is not to be taken by agi 


el ought to R 
8 a preciſe ment or inference. 


affirmation of that which makes the eſtoppel. Co. Lit. 3ox Eſtoppels are odious in law; add 
although all parties to an indenture are bound by the words thereof, becauſe they agree to it, yet that 
muſt be intended of material words, and not of all minute and deſcriptive words and circumſtances — 
A mauer alleged that is not traverſable ſhall not e op. Co. Lit. 352. a. An eſtoppel is not taken 
notice of unleſs relied on in pfeading. Mod. 201. — An eitSppel cannot be pleaded with a traverſe, 
2 Mod. 37. | i 


9 H. 6. 6 By matter of (5) record all parties are eftopped, fo that a man 


(2) e; ſhall not be received to take an averment (e) directly contrary to3 
e A 5 

of record, record. 

the party is eſtopped to ſay that it is not his deed, or that it was not acknowledged by him. Leon, 1%. 
3 Leon. 84. Comb. 243. & wide title Bargain and Sale, (c) If one of my name levies a fine 
my land, J may confeſs and avoid the fine by ſhewing the ſpecial matter which ſtands with the fine. 
Cro, Eliz. 531. & wide tit. Fines. Where one ſhall be eftopped to ſay, that a writ ifſued after the 
teſte. Lutw. 334. But whether it may not be fo found by verdict, wide Lev. 174. Sid. 27. 
1 Keb. 930. 2 Keb. 32. Bailey v. Bunning. {In the caſe of Combe and Pitt, it is ſertled thatthe 
actual day of ſuing out the writ may be ſhewn in pleading, 3 Burr. 1423. &c. ] — Whether tht 
defendant ſhall be eſtopped to ſay, that the plaintiff's teſtator was dead when a Writ was ſued out in * 
name. Lutw. 254. — Where one ſhall be eſtopped by praying oyer of a record or deed, Lutw. 1645 
Salk, 7 pl. 17. 


Co. Lit. When the truth is apparent in the ſame record, the adverſ 


* party ſhall not be eſtopped to take advantage thereof, for be 
: cannot be eſtopped to allege the truth when it appears of record 
_ 395 If A. B. is outlawed by the name of 4. B. Eſq.. and comes + 
N gratis, and reverſes it for want of proclamations, he ſhall not 
rough. eſtopped to ſay afterwards that he was a knight and no . 
(4) 7 Mod. If one puts in bail by a wrong name (d), he ſhall be conclude 


28. Salk. thereby, as was agreed per cur. in the caſe of (e) Smith v. Pillart; 


. . = 0 89 * S © - 2 P N 
4 pl and in a civil action he need not join in the recognzzance; w_ 
(-) But then 


it muſt be 
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the caſe of the Earl of Banbury, who was indicted by the name of pleaded as an 
George Knowles, Eſq. though by the courſe of the court he ought france. 


; . . X Salk. 8. 
to have joined in the recognizance ; yet, becauſe if he had en- el. 19. 


1 
T 
took 
17 U 
upon 
1 


tered into one by the name of G. K. it would have been an 


:toppel upon him, he was indulged to bring others who gave 


bail for him by the name of G. K. Eſq. for their act could not 


conclude him. | 
Where one brought a writ of error upon judgment in dower 2 Jon. 1764 
againſt him, and alligned for error that he was within age “, and — 
appeared by attorney, and iſſue being joined upon the nonage, and Rm. 456 
found for the plaintiff in error, the defendant therein would have Morgan v. 
ſaid judgment, becauſe in the aſſignment of error it was alleged Vaughan. 


* If infant 
that 7 Sept. 20 Car. 2. he was of the age of fourteen & non am- plaintiff ap- 


plus, and the writ of error was brought 4 July 26 Car. 2. and-in pears by at- 


cord, Uichaelmas term following, and error aſſigned by attorney, when 8 
ter of he could not be of the age of twenty-one, according to his own judgment 
ng of allegation z but the ſubſtance of the iſſue being whether he was not to be 
dmit- 


mal. no eſtoppel. ya , =p 5 
ce bf Matters alleged by way of ſuppoſals in counts ſhall not con- 7722 
15 U clude or eſtop, otherwiſe it is after judgment given; and 1 5 
of an though after nonſuit the ſuppoſal in the count ſhall not conclude, j, he nor 10 
yet the bar, title, replication, or other pleading of either party, the fame 
truth, which is preciſely alleged, ſhall conclude after nonſuit +. ene 29 
"oy never inſtituted the ſuit 3 and does not a plaintiff frequently ſubmit to a nonſuit for the purpoſe of 
| bringing another action, in which the former record cannot be given in evidence? Lord Coke can 
aw ; and only mean in thoſe caſes where a nonſuit is peremptory, which are very few, as in appeals in favor. vitæ, 
yet that xc. &c. and in attaint, &c. after appearance. e 
8 
pu Regularly, a ſtranger ſhall not be bound by nor take advantage Co. Lit. 
ol an eſtoppel. 399+ So 
18 Priries in blood, as heir, privies in eſtate, as the feoffee, leſſee, Co. Lit, 
ry to 2 Tc, privies in law, as lords by eſcheat, tenant by the curteſy, te- 35% 4. 
nant in dower, the incumbent of a benefice, and others that come 
ok under by act in law or in the 2%, ſhall be bound by and take ad- 
{ a fle f nntage of eſtoppels. 
aſp Where the record of the eſtoppel runs to the diſability or legi- Co. Lit. 
en mation of the party, there, all ſtrangers fhall take benefit of that 382. * 2 
d that th record, as, outlawry, excommengement, profeſſion, attainder f 1*% 
As fremumre, baſtardy, mulierty, and it ſhall conclude the party, 
= hes tough they be ſtrangers to the record. 
but of a record concerning the name of the perſon, quality or Co. Lit, 
adverſe condition, no ſtranger ſhall take advantage, becauſe he ſhall not be 35*: * _ 
for be wund by it. | — 2 * 
-ecord. lf 4. leaſes by indenture to B., to begin after the expiration of 2 Leon. 11, 
omes in ileaſe to D., in covenant brought by B. againſt A., he is eſtopped vide Vent. 
1 not be to fa there is no ſuch D.; and though the common rule is, that a Vie 22. 
quire- cital is not an eſtoppel, yet, where the recital is material, as here, 
ncluded t is otherwiſe. i 
Villun: by indenture between 4. and B. reciting that A. was ſeiſed Alen, 79. 
; and 0 u ke of certain lands, A., in conſideration of a maria e to be had — be 


within age, and the viz. no material part of the iſſue, it was held fed. 
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between her ſon and B., grants a rent out of thoſe lands to B. to be- 
gin after the death of her ſon, and covenants to pay it; in an aciion 
againſt A. upon this covenant ſhe cannot plead that ſhe had no- 
thing in the land at the time of the covenant, but that a ſtran 

was ſeiſed thereof, both becauſe ſhe was eſtopped by the deed, and 


the covenant extends to it as an annuity, 


Hil. 7G.z. If A. being a leflee for years makes an under-leaſe to'B; by in. 
= 14 J denture, and B. covenants with A. to perform all the covenantsin 


Coatſworth, the original leaſe to be performed by A. his executors, Qn, in an 
& vid action upon this covenant B. will be eſtopped to ſay there are no 


— 56. covenants in the original leaſe. ; 

Holt, 210. pl. 1. : 

Roll. Abr. If the condition of an obligation be to perform all covenants 
1 contained in ſuch an indentute, in debt upon the obligation, the 
Cro. Eliz, defendant (a) cannot ſay that there is no ſuch indenture, becauſe 


* ij" Þ ; . 
2573. 105 he is eſtopped 


Mod. 15. L. P. (a) But he may ſay there are no covenants, Mod. 15. But then he will conſe 

the obligation to be fingle, and the plaintiff upon demurrer ſhall have judgment, Lev. 3. adjudged, & 

wide Lev. 45, Raym. 27. 

Roll. Abr. If the condition of an obligation hath reference to a particular 

872-3 to bedone, or in which a generalty is to be done, the obligor ſhall 
be eſtopped by it to ſay, that there is no ſuch particular thing; 
as, if the condition of an obligation be to releaſe all the ripht 
that he hath for life in Black Acre, he ſhall be eſtopped to fay, 
that he hath not any right for life in Black Acre, becauſe this con- 
tains a particular, 


(5) For this But, if the condition of an obligation contains (5) a generalty, 
_— a man ſhall not be concluded to ſay, that there is no ſuch thing; 
Eliz. = as, in debt upon att obligation, of which the condition is to per- 


Owen, 110. form all agreements now ſet down by F. S., the defendant may 
_— 124: ſay, that no agreement was then ſet down by F. S. becauſe this 
— 57 comprehends a generalty. 

Velv. 226. 2 Bull, 19. Latch, 125. Ciro. Jac. 375. Dal. 283. Show. 59. 

Dyer, 3. If the condition of an obligation be to pay (c) all ſums of mo- 
00 22 ney in which T. S. ſtands bound by his deed obligatory to T. H. 
the condi.. Of and for the behoof of the children of V. S. according tothe 
tion be to 
pay all fuch bound by any deed obligatory for the uſe of the children of 


ſums as he 
was bound yg: 


to pay by his ſeveral obligations, according to Moor, 23. pl. 79. but in Dal. 28. it is 2 qu, being 


general. 
Moor, 420. In debt upon a bond conditioned to pay (d) all legacies that 7.5. 
. 578. had given by his will, the defendant ſhall be eſtopped to ſay, that 


— Eg 8 J. S. made no will; but he may ſay that J. S. gave no legacy by 


(%) Where his will. 

the condi- 

tion was to give F. S. all the goods bequeathed to him by his father, the defendant ſhall be eſtoppel u 
ſay he had no goods bequeathed. Godb. 177. | 


Cro. Eliz. In debt upon an obligation conditioned for payment of 37k 


erb. 114. for rent _— 171 demiſe of copyhold lands 


will of, Se., he ſhall be eſtopped to ſay, that T. S. never ſtood. 
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according to ſuch articles indented, the defendant ſhall be Moor, 405. 
t- ſtopped to ſay he had nothing in the lands demiſed; though ob- Oven. 720: 
” jected, if he had nothing in the land, then he ought not to be „. Willis. 
- paid the rent. | 

der In an action upon a bond conditioned to pay 10 d. weekly Noy, 79. 
for keeping a baſtard, according to an order made by the juſtices, Latch, 125. 


: the defendant is eſtopped to ſay, there is no ſuch order, 3 
= In debt upon a bond conditioned that (a) whereas A. had com- Cro. Elia. 
5 menced ſeveral ſuits in the K. B. againſt B. if B. ſhould appear, 224 9 2 
an e Wu 


and make anſwer thereto, then, &c. the defendant cannot ſay that in margin, 


75 B. appeared, and was ready to anſwer, but there was no action Willoughby 
there depending againſt him, for he is eſtopped ſo to ſay. Cn 


of F. S. the defendant could not plead F. S. had no leaſe. 3 Leon. 118. 


In debt upon a bond, conditioned that whereas the plaintiff had Allen, 52. 


ſhould pay the plaintiff after the rate of 17 C. per 1000, then, Wc, „ Buck 
the defendant cannot plead that the plaintiff did not carry 12,000 minſter. 
billets to D. for he is eſtopped to deny it. 

If in an action upon a bond againſt one as executor of Edmund Cro. Jac. 
Stphard, upon cher prayed it appears that the words are me Ed. 54% Godb. 
vardum S. teneri, &c. and that he ſubſcribed it by the name of Maby OE 
Eim, S. (which was his true name), and upon non e&ft factum teſta- Shephard, 
tri pleaded, it is found to be the deed of the ſaid Edm. S., yet the * The de- 
plaintiff ſhall not have judgment, the truth appearing on the re- might have 
cord; for Edward and Edmund are two diſtinct names, and the (5) been with 


ſubſcription by the name of Edm. being no part of the bond, is not e or 


ralty, i that Ed. 
N material. wurd, bythe 
85 wme of Eduardum, bound himſelf, or he may be eſtopped. Vide infra, (5) That if a man binds 
0 per- bn{:lf by a wrong name, be ſhall be eſtopped to avoid it. Yide Dyer, 279. Leon. 322. Moor, 897. 
n Cto. Jac, 251. 558. Lutw. 894. & title Miſnomer. 75 


lf 4. gives a bond by the name of B. and is ſued by the name 82k. 7, 
of B. and pleads the miſnomer, the plaintiff may reply that he fl. 77- 


Linch ve 


made the bond by the name of B. and eſtop him by demanding Hock. 

juigment if againſt his own deed he ſhall be admitted to ſay his 

T. H. tame is A, 

tothe If A. enters into a bond to B. conditioned that A. ſhall uſe and Mich.. 

r ſtoo6 maintain C. his wife; in an action upon this bond A. ſhall not be 39 Eliz, 

Iren of ellopped to ſay that B. was married to D. (who is yet living) be- Pha — 
ore ſhe. married A., and ſo A. cannot uſe and maintain her as 


fu. beg Us vite, for he confeſſes and avoids, becauſe ſhe might not- 
1 1 | — be called in common ſpeech or named his wife in 
. bg. 
7, that If in an action for 5 J. by the leſſor upon a covenant to pay ſo Mich. 


auch for every acre of meadow ploughed, he lays the ploughing 32 
* M acre of lands called Lanes Meadows (there being other Tally 
Meadows leaſed) the defendant may plead that the lands in the v. Green, 
nenture leaſed, there called Lanes Meadows, are not meadow, 
© ume out of mind arable ; for though all parties to an indent- 
are bound by the words thereof, yet it muſt be intended of 


material 
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1 Where 
it was recited that J. S. claimed to have a leaſe, and the condition was to ſave harmleſs from all claims 


carried 12,000 billets for the defendant to D. if the defendant 8 1 * 
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X aterial words, and not ſuch as are deſeriptive oniy 5 and if 
the cloſes had been leaſed as containing 500 acres, yet the de. 
fendant would not have been eſtopped to ſay there were not fo 
many. ny. : T3 

Fev. 43+ It one gives an acquittance under his (a) hand and ſeal for rent 
Sid 44 due at a day, he jhall be eſtopped thereby to demand rent due a 
SC, a day before. 


Palmer v. Stannage, and 3 Co. 65. Dyer, 271. And. 14. Bendl. 186. Moor, 87. L. P. (4) if 
not under his hand and ſeal it is no eſtoppei, but evidence only. Comb. 59. 


Lev: 43- But yet if one avows for rent due at a day, he ſhall not be 


6) Ma on | - 
(5) May eſtopped to (6) avow for rent due at a day after, 


nant after. Comb. 59, 60. | 

Comb. 44% If upon a writ of error it be aſſigned for error, that the plaintif 

_ by died before the trial, and iſſue thereupon taken, the plaintiff in 

Guildhall, error, by his pleading to the action, is eſtopped to give in evidence 
that the plaintiff died before the action brought; but the defend 
ant in error pleading quid adhuc in plend vitd exiftit, & hoc, Kc. ll 
the plaintiff looſe from the eſtoppel, 


12. Pleading with a Praſert, and demanding Oyer: And herein, 
1. In what Caſes there muſt be a Profert or Monftrans de fat, 


Cc) The Where the plaintiff declares upon a deed, or the defendant 


— — pleads a deed, it mult regularly be with a profert in curia (c) to 
Rood io be the end the adverſe party may at his own charge have a copy of 


as here it, without which he is not bound to anſwer. And the (d) reaſon 


ned, that why deeds mult be ſhewn or produced to the court is, becauſe 
adeed could , - h : Na f th g 
not be pleag- it is the proper office of the court to judge of the ſufficiency 


ed without of them, to ſee that they are duly executed, and without razure 


—_— 4 Or inteclineation, and whether they are abſolute, conditional, or 
— deen revocable. 55 
adjudged, that an inſtrument may be pleaded, as loft by time or accident, or as defiroyed by f c the 
like, without profirt ; for lex ven cogit ad mpeſſibilia, and no human prudence can render deeds of per 
petual exiſtence. 3 Term Rep. 151. ] 2 Lit. Keg. 210, 382. (4)4 Co. 36. 10 Co. 93. Hob. 23; 
Style, 459. 2 Salk. 498. pi.5. 2 Ld. Raym. 1076. Salk. 76. pl. 18. 6 Mod. 244+ 


6 Co. 38- A deed therefore that is (e) requiſite ex inflitutione legis mult be 
Bellany's ſhewn in court, though it concerns a thing collateral, and conveys 


Bulſt. 5 . . . 
ken Cro. or transfers nothing; as, in caſe of attornment by a corporation, 


Car. 143- Which muſt be by deed, there, the deed muſt be ſhewn : ſit 
te) Bu, where it is ex provifone hominis; as, where the condition of a leale 


— 2 is, that the leflee ſhall not aſſign but by deed,” and not by parol, 


paſs without there, he may plead the aſſignment, without ſhewing the deed; 2 


dee yet? aſſignment by parol being ſufficient, had it not been provides 


if th : 
r rey * againſt by covenaut. 


decd, and makes title thereby, he muſt come with a rt. 2 Mod. 64. 


Style, 459- In (J) all caſes, where a thing cannot be demanded but by deed, 
o Gln, the deed mult be produced. 


95 wa in a motion for a prohibition grantes on letters patent, the ſvggeſtion need not be with a pre 
2 Show 33 
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1 But of things executed, or eſtates determined, a deed need not 6 Co. 38. 
be ſhewn 3 as, a licence which is executed, though of its own na- Co · Jace 
10 ture it cannot be without deed. | | ** = 
So, if in treſpaſs againſt a bailiff, he juſtifies by virtue of a C. ac. 
warrant, without any profert thereof, this is ſufficient ; for the 7222 
2 warrant, being executed and returned to the ſheriff} is determined: — 
a but it is faid to be otherwiſe in a juſtification bh a rent- charge or Roll. Rep. 
ſuch things as have continuance. 421. 8. 
* So, the grantee of the next avoidance to a church, having Roll. Rep, 
preſented, need not ſhew the deed of grant to him, being a matter 26k or 
be oke and 


executed. Dodderidge, & vide Dyer, 29. pl. 194. Like point. 

So, where in replevin the deſendant juſtified by a eondemnation 3 Lev. 20g, 
before the juſtices of peace upon the ſtatute of exciſe, for the non- — 
entry of ſtrong waters, and a warrant made thereupon to levy n 
20 f. ſet for a fine; and exception was taken thereto, becauſe 
there was no profert hic in curia of the warrant; the court ſaid, 
the ſtatute does not require that the warrant be under hand and 
ſeal, but only in writing, and no writing is to be pleaded, unleſs 
it be a deed : and they held further, that this being executed need 
not be ſhewn. 

Alſo a perſon, who comes in by act or operation of law, need co. Lit. aa g. 
not produce the deed, or plead with a profert in euria ; as, tenant Jenk. 305. 
in dower: ſo, of tenant by ſtatute-ſtaple or merchant, who may 3 
take advantage of a rent- charge without ſhewing the deed. 5 Co. 73. 
So, if a guardian in chivalry in right of the heir had entered for Co. Lit. 

a condition broken, he might have pleaded the eſtate to have been 225. b. 
on condition, without ſhewing any deed ; becauſe his intereſt was 
created by law. f | 

But the lord by eſcheat, though his eſtate be created by law, Co. Lit, 
ſhall not plead a condition to defeat a ſtechold, without ſhewing 23% 4. 

It; becauſe the deed belongs to him. 

90, tenant by the curteſy ſhall not plead a condition made by co. Lit, 
his wiſe, and a re- entry for a condition broken, without ſhewing 226. . 
the deed ; for though his eſtate be created by law, yet the law pre- oy 2 
james that he (a) had the poſſeſſion of the deeds and evidences be- and may de- 
jnging to his wife, * them 

| or his lifes 

In debt upon an obligation aſſigned by the commiſſioners of Cro. Car. 
binkrupts, without ſhewing the obligation; upon which there was 209. Gray 
z demurrer; it was adjudged to be good enough, becauſe the er. 

; ange 5 nouga, 2 
party came in by act in law, and had no means to obtain it withs 
out ſnew ing the obligation in court. | 

For the ſame reaſon, the indorſe of a promiſſory note indorſed 3 wilt. f. 
rer by an adminiſtrator, need not make a profert of the lettets of 
alminiſtration, 

In replevin, the defendant avowed for tent deviſed to him in Br. Oy. 
mortmain by the cuſtom of London by teſtament. Fulthorp de- Rec: pl-20, 
manded oyer of the teſtament. Per Strange It belongs to the 
executor ; as a feme, who demands dower of the rent granted to 


ker baron, ſhall not ſhew the deed, for it belongs to the heit.] 
Vol. V. F f 8 Where 
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434. Pleas and Pleadings. 


Where a man is a (a) ſtranger to the deed, and doth nat claim 


(4) 10 Co. 

ear , any thing compriſed in the grant, nor any thing out of it, or chim 
maxim; any thing in right of the grantee, as bailiff or ſervant, there, he 
One need ſhall plead the patent or deed, without ſhewing it. 


not produce 


a deed in pleading, which is made to a third perſon, and which he has no means to come by. 2 Show. 418, 


3 Lev. 83. Moor, 870. Plow. 149. 

Hob. 302. Grantee of the next preſentation was outlawed, and the church 
3 V- became vacant; the lord of the manor, who was entitled to the 
(4) He who goods and chattels of perſons outlawed, brought a quare impelit; 


is privy, 2s and it was reſolved, that the plaintiff being in i» le po, and not ( 
privy to the grant in any wiſe, need not ſhew the deed of 


leſſee for 


ears W, ? 
Toffee, Kc. grant to the perſon outlawed. 


cannot plead a decd without ſhewing it, Bro. Monſtrans, pl. Gr, Co. Lit. 267. 317. 


Cro. Car. Where a perſon pleads, that he claims by virtue of a feoffment 
241. to uſes, or that 7. S. being ſeiſed in fee, covenanted with A. and 
Stockman v. 


Ilampten. B. to ſtand ſeiſed to the uſe of ſuch and ſuch perſons, and that 


But for this 


a *— he need not produce the deed ; for the deed doth not belong 

Jos 217, to him, though he claims thereby, but to the covenantees; 
on. 377. alſo, he is in by force of the ſtatute of uſes, by operation of law; 
oY, 145 


a 92145 as tenant in dower, tenant by ſtatute-ſtaple, We. are. 


316. 8 P. determined for the following reaſons. 1ſt, Becauſe the deed "doth not belong to him whois 
only ceſtui gue rut. z2dly, Becauſe he hath no remedy in law to get poſleſſion of the deed. gdly, Ht 
is in merely by operation of law, and not in the per. 


Lutw. 48 1. In debt againſt an executrix for 107, the plaintiff declared upon 
Wee „an obligation, conditioned to pay 5/. to A. to the uſe of M. hs 


daughter, at a time limited in a certain indenture; the defendant 
pleads, that the indenture was made between her teſtator and one 
J. S., by which the plaintiff enfeoffed J. S., to the uſe of the teſts 
tor, and his heirs, and that the teſtator covenanted to pay 5 4. 
the plaintiff within two months after the death of V. R., which 
. R. is yet alive; the plaintiff demurred ; becauſe the defendait 
did not produce the indenture: But the court held, that the plea 
was good without it, becauſe the defendant was a ſtranger to the 
deed; and it does not belong to her, but belongs to the feoffees, 
and ſhe has no means to enforce them to produce it, and the 
court will not impoſe an impoſſibility: that ſhe was ſtill more ei 
* titled to favour, being an executrix. 


Cc. Jac. Where a man juſtifies under a deed only as ſervant, and claims 
— my i. no title himſelf, nor hath any intereſt therein, but the title 
es. 20. and intereſt is his maſter's ; yet he ought to ſhew the deed, for 
it is the ſubſtance of the title, and without ſhewing it he cannd 

juſtify. 5 
Tro, Jac. So, where the defendant juſtified as a ſervant to the queens f- 


317. & vide tentee for years, and by his command, but did not bring into cor 

Style, 15. ying his tive 
the patent; the plea was held naught ; for that he deriving WB" 
from the patentee, not by act in law, but by his command, he oug 


to ſhew the patent, as well as he who claims under the patent bf 
: * 1 n aſſignment) 


* 


the lands came and belong to him by virtue of ſuch covenant, 
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aſſignment 3 but he who claims intereſt under an act in law (be- 


um caute he had no means to compel the patentee to ſhew it) may 


yy juſtify without ſhewing it. i | 
So, where a ſervant juſtifies for tithes by leaſe, yet, coming Cro. Jae. 
in by title and privity, he ought to ſhew it, as well as his maſ- I bees 
"WY ter; and he cannot plead the entry into another's foil with- * 
out making a good title there, which ought to be by ſhewing the 
urch leaſe. 
) the In an aſſiſe the tenant pleads a feoffment of the anceſtor of the co Lit. 
elit ; plaintiff unto him, Sc. and the plaintiff ſaith, the feoffment was rar a 
ot (b) | on condition, Sc. and that the condition was broken, and pleads party who 
d of re-entry, and that the tenant entered and (a) took away the cheſt, would plead 
in which the deed was, and yet detains the ſame z he ſhall not in * 8 
this caſe be enforced to ſhew the deed. Ee be ought to 
move the court, and the court will order him the deed, or a copy of it. Sid. 50. 
* lu debt upon a bond, conditioned for the performance of the Sand. 8, 9. 
| that torenants in an indenture, the (5) defendant ought to ſhew the — 
nant. jndenture 3 and the entry always ſuppoſes it to be brought into (3) He can- 
long court by him, though the court will ſometimes ( compel the not plead = 
„ plaintiff to give a copy thereof to the defendant, if he ſwears he 32 
Jaw; never had a part thereof, or hath loft it; but this is done ex gratia ſheuing it. 
curic, and not ex debits juſlitize. But where in ſuch action, after Allen, 72. 
" oyer of the bond and condition, it was entered upon the roll, that Vent 37. 
n who 18 . 6 oO Mod. 266. 
ly, He the defendant prays oyer of the indenture, & ez legitur, This in- (e) That if 
denture, Sc. and the defendant pleaded, Sc., it was adjudged upon it belott, 

a general demurrer, that this manner of pleading was good in nan 
| upon ſubſtance, though not formal; for it ſhall be intended the true in- the ee 
If. his denture, and that it was in court, though by the record it did not ſhe bis 
ende A :opar to be ſo. But per curiam, If it had been on a ſpecial de- ey vs 
nd one murrer, it had been naught. | od there- , 
: ye! to, otherwiſe they will grant an imparlance. Cro. Jac. 426. Sid. 386. 2 Keb. 430, 
Thi When one is bound by bond to perform covenants in an indent- 6 Med. 237. 
endant ure, in an action upon the bond, the defendant, in order to diſ- P «rim 
he plea charge himſelf, ought to ſhew the'deed to the court, that they 
to the may ſee what the covenants are; for he cannot ſhew that he has 
eoffees, WW performed all, without ſhewing what he was to perform; and 
ind the therefore he ought to recite the indenture, whereof he is ſup- 
ore en: cd to have a counterpart, in his plea; but if he never had a 

wunterpart, or had loſt it, upon oath thereof the court will com- 

4 claims el the plaintiff to give him a counterpart, in order to ſet it out 

he title ber bis defence. 5 

ed, fot but, where an action was brought upon a ſpecial agreement Salk: 214. 

cannot contained in a note, and a rule was made to ſhew cauſe why the Pl. 3. Hill 
pantiff ſhould not give the defendant a copy; upon cauſe ſhewn on _ 

ens pa · be rule was diſcharged; becauſe the contract, upon which the haps if there 

to count on was founded, was a parol contract, of which the note %** 8924 

his title s only evidence, and therefore the defendant ought not to have fafpert 2 

1E ought a Copy “. | forgery, the 

a 8 compelling plaintiff or his attorney to leave it with the Matter for inſpeQion, or . = | 


vtrndunt and bis witneſſes, that they might inſpeR it. 


£2 
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dit 
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Bro. Monftr. [If a man who ought to ſhew a deed; do not ſhew it, but only wn 
p-. 134 a confirmation, it is not good. Lud nota bene.] waive 
» Bulf,228, Where a deed is only inducement to the action, it need not he "oy 
x 3 Gs. pleaded with a profere. 2 Str 
Elis. 217. Jon. 377. (Co. Jac. 43. 70. Cro. Car. 442. Roll. Rep. 13. 328. If 
Palm. 387. As, where a leſſee for years claimed a way to his houſe by adyat 
Cro. Jate gre eftate, without ſhewing the deed ; this was held ſufficient by deed, 
87 three juſtices againſt becauſe the leſſee h be del; 
— TO ] againſt one, becaule the leſſee has not the deed; if the e 
v. Weſt. and it is but a conveyance to the action, which is groundet proceed 
ef on the diſturbance done to him in his poſſeſſion: but, if be lunes. 
and for had claimed a rent or common in groſs, which could not pal Art 
which vide without deed, it had been otherwiſe; for there, he could na was, 
— . ſhew que gate, without ſhewing the deed, how he came by the demar 
Cro. Jac, eſtate. a and g. 
171. 2 Mod. 274. . In | 
Dougl.5.n. [If a plaintiff deſcribe himſelf as adminiſtrator, where he his letters 
no occaſion to do ſo, a profert of the letters of adminiſtration i plainti 
unneceflary. ] but aft 
Rade Cro. It was formerly, and before the ſtatute 16 & 17 Car. 2, c. the pro 
Jac. 32. held, that the not pleading a deed with the profert was matter require 
— Elize of ſubſtance, and that ſuch omiſſion made the judgment (a) em- * 
Hob. 301. NEOUS. | 8 : p in cour 
Moor, 885, Cro. Car. 190. (4) Where the want of a profert was made good or diſpenſed with by tir 
plea of the adverſe party. Hutt. 54+ My 
But now by the 8th chapter of the ſaid ſtatute it is enaQed, - 44 
(% For © That after verdict judgment ſhall not be ſtaid or reverſed for * 8 
which vide «© default of alleging the bringing into court any bond, bill, a 42 
— ce other deed mentioned in the pleadings, or of any letters tell WW &+ 11) 
„ f adminiſtration.” Since this ſtatute, it hatl Wy =*=:4 
Lutw. 1353. mentary, or ot aaminitration nce tns , ſave occati: 


6 Mod. 135. been (5) held only matter of form. : 
And by the 4& 5 Anne, c. 16. No advantage or exceptious If the 


ce ſhall be taken for want of a profert in cur., &c., but the cout Wy in 

« ſhall give judgment according to the very right of the cad © 0! 

“ without regarding any ſuch omiſſion and defeCt, except ti By ©") ig! 

« ſame be ſpecially and particularly ſet down and ſhewn for cat 

« of demurrer.“ 3 (If the 
Garth. 69. In a Hire facias by an. executor, the clauſe of profert hie in cf 
Boſworth iteras tefamentarias may be inſerted in the middle as well as mmbey., 


v. Ridgley. ad filed 


hut in ſt 


K leems, | 


the concluſion of the writ. F 
Shepherdy, [Where the probate of a will is loit, a prefert may be made 
Shorthouſe, an exemplification of it.] | 


I Stt. 412. 
The tir 
2. Of demanding Oyer. o tee pla 
_— M3 
Pro. Oyer de (e) Oyer of a deed or record is always to be had by him who e plea 


fans, to be charged by it, and not by him who pleads it; and he VO! aste: 


ad deer pleads or declares upon it muſt (d) ſhew it. 


mand oyer R read the ob a 

of an obligation is not only for the defendant's attorney to defire the plaintiff's attorney to of it If in de 

gation to him, as the word ſeems to import, or to have a fight of it, but that he may have —_ * 

that his client may conſider by it what to plead to the action. 2 Lil. Reg. 226. And t 2 | * no 
% Bt ert hic 


whom oyer is demanded, is bound to carry it to the adverſe party. a Tum Rep. 40,2 defeads 
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vf:ndant may, if he pleaſes, plead without demanding oyer of it; and if he once plead, he cannot after 

waive his plea and demand oyer. 2 Lil. Reg. 226,- — Where there ought to be oyer, the party, if he 

has demanded it, is not bound to plead without it. 6 Mod. 28. [2 Str, 1186. 2 Wilſ. 16. Where a 

be deed is in the hands of a third perſon, the court will oblige him to give oyer, ahd produce Its 
2 Str. 1198, ] ; 


If a man (a) enters into an obligation by a wrong name, no 6 Mod. 303. 


11 alrantage can be taken thereof, without demanding oyer of the (4) 17 the 

b deed. ) would take 
t If advantage of a wrong original, he muſt demand oyer of it. 4 Mod, 246. [ But it is now ſettled, that 
ed; if the defendant demand oyer of the original writ, the plaintiff is not bound to attend to it, but may 
nded proceed :5 if no ſuch demand had been made. Boats v. Edwards, Dougl. 227. Ford v. Burnham, 


{ he Barnes, 349+] ; 

Articles of agreement indented were pleaded, and replication Keb. 5x4. 
was, that in the ſaid articles it is further covenanted, without Fer 2 
demanding oyer of the deed; and the court held it ill pleading, = 8 
and gave judgment niſi. cannot plead and ſhew the counterparts 


lu treſpaſs the defendant juſtifies for common, and ſets forth Paſch, 


e has letters patent of the king hic in curia prolat.; which plea the 4 * me 
TE plaintiff accepts, without demanding oyer of the letters patent, Nathews w. 


but after he demanded oyer of them; but denied per curiam; and Alderton. 


the prothonotaries ſaid, that he is not obliged to ſhew them, if not [4 en. " 
required at the acceptance ofthe plea. «©, give oyer of letters patent. 1 Term Rep. — 1 
Oyer of the deed cannot be demanded but during the time it is 5 Co. 76. 
in court, and that is all the term wherein it is produced, and then Li 4 
it may be entered in hec verba; and there may be a demurrer or 2636. 
ue upon it: but it cannot be done of another term, becauſe the [(5) That 


weed is then out of the court (6). wy ts 


bin that caſe, the law doth adjudge it to be in the cuſtody of the party to whom it belongs: but if it be 


bill, of cd, then it ſhall remain in court until the plea is determined, and if it eventually turn out not to be 
g tell the plain! .(*s deed, it ſhall be deſtroyed. See the above authorities and Co. Lit. 231. b. But letters 
it hath tefamentary, or of adminiſtration, are not ſuppoſed to remain in court all the term; for the platnriff may 
are occalion to produce them elſewhere. 2 Salk. 497. 12 Mod. 590. 8. C.] 
-eption If the defendant pleads a former action depending in the fame cath. 252, 
e cout ert in abatement, and the plaintiff craves oyer of the record, 17 La. Raym, 
; t 18 1 * . . . . | P . 347- 

e cue ot given in convenient time, viz. the next day, the plaintiff Theobald 
cept the may ugn judgment, ; v. Long, 


and Carth. 517. S. C. where this is (aid to be the quickeſt method of proceeding, 


[If the defendant plead a judgment or other matter of record in Keilw. 96. 


in core" court, he muſt give a note in writing of the term and 2 
ell as M umber-roll whereon ſuch judgment or matter of record is entered 347. "4H 


nd filed ; or, in default thereof, the plea is not to be received. 2 Str. $23. 


made Aber in ſtrictneſs oyer is not demandable of a record. And, it & T. 5&6 


= ; £3. 2. B. 
1 ſeems, not of an act of parliament. Dougl. 476. 1 Term Rep. 3 5 


The time allowed for the defendant to give oyer of a deed, &c. Carth. 454. 
the plaintiff, is two days excluſive after it is demanded. If it be ay 
"* given in that time, the plaintiff may ſign judgment as for want (c) 6 Mods 
un plea (e). If given, the plaintiff ſhall have the ſame time to 122. 


Ry after it is given, as he had at the time it was. demanded (d). gerd 


. . 


g If in debt on a bond for performance of an award the defendant Salk. 72. 

Pleads no award, and the plaintiff fets forth an award, with a 2 

fert hie i : Raym. 71 5; 
bie in curia, and the defendant craves oyer, and then de- Forgland v. 


Fi 3 murs 
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. Marygold, murs for variance between the award ſet out in the replication ad 


537 award the plaintiff need not ſet forth more than makes for him, 


* the oyer, and the variance appears material, the defendant nuf 
2 3 * o . bed 

-5 have judgment: otherwiſe, if the variance had been as to thoſe 
See 12 Mod. parts in which the award was void. And though in debt on an 


yet it is otherwiſe in debt on a bond; for there the plaintiff mu 
reply the whole award; and if ſuch replication be without a jr; 
fert, the defendant may reply nul tiel agard. 
Lil. Reg. After imparlance oyer cannot be demanded, becauſe the impal, 
267. bod. ance is to another term: but, if it be by bill in B. R. (a) it may, 


27. 233 . 
* 9 10. though not in the Common Pleas. 


pb 321. [(a) This muſt be underſtood of a /pecial imparlance to another day in the ſame term, ] 


Sid. 308. When oyer of a deed is prayed, it is intended that the del 
| — is in court, and the ei /egitur, or reading of it (6), is the act of the 
court. 
3 Salk. 119. When a deed is pleaded with a profert Hic in curia, the vey 
5 deed itſelf is by intendment of law immediately in the poſſeſſion 
upon oyer of Of the court; and therefore when oyer is craved, it is of the court 
the deed it and not of the party; and (c) after oyer is. craved the deed be 
eee comes parcel of the record, and the court muſt judge upon the 
caſc appears Whole (d); and the demand of oyer is a kind of plea (e), and m 


to the cout be” counterpleaded, 

as fully as 

if the deed had been in the plea. Hob. 217. Show. Parl. Ca. 221. [(d) And this, though it wr 
not ſtrictly demandable at the time of granting it. Dougl. 460, (e) As it is a kind ef plea, it fut 
regularly be made before the time for pleading is expired. Fowler v. Dyer, Mich. 20 G. z. Tidt\ 


Pr. 347+] 

Cath. 513. If the defendant prays oyer of the bond and condition, and it 
is entered in hec verba, the condition becomes parcel of tic 
plaintiff's declaration, and it is not part of the defendant's plea. 


Trin. Debt for the duty of ſcavage, and declares upon a patent of 
1 * Ed. IV., defendant imparls, and after demands oyer of the letter 


Mayor and patent; upon which the plaintiff demurs. Per cur, —The denut- 
Common- rer is ill; for the defendant having demanded oyer, Sc., he ougit 


* 8 either to have it, or to be ouſted of it by the rule of court; du 


v. Goree. there cannot be a demurrer upon the demand; he ought-to har 
2 Lev. 142 counterpleaded the demand of the oyer, and the judgment of the 
155 491 court would have been, that he ſhould anſwer fine auditu, Ke 
[(f) It it was reſembled to an aid prier, in which the plaintiff cannot 


ny: cg demur, but muſt counterplead (J). 
ever, tnat 4 
the plaintiff if he would conteſt the oyer, may either counterplead it, or ſtrike out the reſt of the 2. 
ing and demur; on which the judgment of the court is, either that the defendant have oyer, ot that J 
anſwer without it; on the latter judgment the defendant may have a writ of error; for to deny yer wo 
it ought to be granted is error, but not e conwerſs. 2 Salk. 297. 2 Ld. Raym. 970. 2 S. 10% 
2 Will. 16. } 

Weavers" [It hath been ſaid, that the defendant is not bound to ſet {or 
er the oyer in his plea; and that if he do not, the plaintiff may ft 
La Str. 1241. an enrolment, and ſo make it part of his replication. But * 
Simmands now holden, that if the defendant after praying oyer of 3 den 
er do not ſet forth the whole of it, the plaintiff may ſign judgment? 
97. Wallace for want of a plea, or the court will quaſh it, for that by —_ 
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over the defendant undertakes to ſet out the whole verbatim; and 
if he do not fo, the plea is bad, 

4 Term Rep. 370. 
5. P. 

Where the defendant in an action on a bond, after craving 
oyer, and ſetting it out truly, pleaded payment, on which the 
Jaintiff took iflue, and ſerved the defendant's attorney with a rule 
to abide, Sc., and gave notice of trial; and afterwards the de- 
fendant returned the paper book, ſetting out a falſe oyer of the 
bond, and pleading as before, on which the plaintifF enrolled the 
true condition, and demurred; the court ordered all the proceed- 


439 
v. Ducheſs 
of Cumber- 


land, 


Slater v Horne, K. 34 G. 3. B. R. Tidd's Pr. 30g. 8. P. See alſo Barnes, 327. 


Ferguſon v, 
Mackreth, 
Hil.24G. 3. 
B. R. cited 
in 4 Term 
Rep. 371. 
Loc. 


ings to be ſtruck out, that the plaintiff ſnould have judgment and 


che defendant's attorney ſhould pay all the coſts. ] 


13. Pleading a Recovery in a former Action, 


tis a maxim in law, ed nemo bis vexari devet fi conflat curiæ 
g fit pro und S eadem cauſe ; ſo that regularly a bar in a real or 
perſonal action by judgment, confeſſion, verdict, or demurrer, is a 
perpetual bar, and may be pleaded to any new action of the ſame 
or like nature. 

ut herein there is a diverſity between real and perſonal actions; ; 
for though in the latter, as debt, account, Tc., the bar is perpetual ; 
yet in real actions there is this diſtinction, that a bar in one real 
action is not a bar to an action of a hight nature; and therefore 
if a man is barred in an aſſiſe of novel digi he may have a mon- 
firans de droit, offife de mortd*anc Hor, ayel, Jef. entry ſur dijeiſi ſerſen 1 4 
ſar anceſtor; and this is ſaid to be in favour of inheritances; 

So, if a man is barred in a formedon in deſcender, he may bring 4 
farmedon in remainder or reverter. | 

If a man is barred in an action of treſpaſs for the taking of 
goods, this cannot be pleaded in an appeal of robbery, being of a 
lugher nature. 

Where A. robbed B. of 30001. of money in bags, for which he 
was aſterwards indicted and convicted, and afterwards B. brought 
treſpaſs againſt A. for taking the ſaid monies, who pleaded the 

mdictment, by the procurement of the plaintiff, and the conviction 


in bar, but did not ſhew that the plaintiff had given evidence for. 


tne conviction 3 for this reaſon the bar was held inſuthcient ; for 


otherwiſe he ſhall not have reſtitution, and the allegation of pre- 


curement is not fufficient 3 & ea de cauſa judgment was given. for 
the plaintiff, and not for the matter in law, for that was againſt him. 

If a man grants a rent to another, payable at a certain day, and 
covenants to pay the rent accordingly, if the grantee afterwards 
covers in an action of covenant for the non-payment of the 
rent (a), this will be a bar for any action after for the rent (5); for in 
the action of (e) covenant he ſhall recover all the rent in damages. 


E A 809d bay in debt for the ſame thing, 4 Co. 94. Yelv. $4. Cro. Jac. 110. 
„Eat in. 


render ed bis a; 


6 C. 7. 
Hob. 4, 5. 
Vent. 170. 


6 Co. 7. 
& wide tit. 
Ejectment. 


5 Co. 33. a. 
2 Mod. 43. 
Bro. Eſtop- 
pel, 217. 
4 Co. 43. 


Noy, 82. 


Lane, 144. 


Markham 
v. Cobb. 


v- 


Rolt. Abe. 
J53- Strong 
v. Watts. 

(a) So, a 
recovery or 
bar in an 


aſemgſit will 


Cra Elrzy, 240. 
it the detendant cannot plead an account brought for the fame money to which he had 
becaute damages are recovere1 in aſjumpſity but not in an account. Moor, 458. But 


Fre; & wide Cro Jac. 110. (c) So, white an action is brought upon a ſpecial t to pay 


to. Car. 318. Cro. E liz. 37. 


Ff 4 a en 
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5 Co. 32, 11 A. and the other executors of B. bring debt upon a bong, 
2 and the defendant pleads, that before the purchaſe of this writ, the 
o. Tac. ſaid A., as adminiſtrator to B., brought debt upon the ſame bond 


"ro, Jac. | 
S. C. againſt the defendant, who then pleaded, that B. made executor, 
by the re- who adminiſtered, c., and the plaintiff then replied, that admi. 


rt of . a . g n 
hich it Niſtration was committed to him pendente lite between the execy. 


appears, that tors; upon which the defendant then demurred ; and it wy 


—.— adjudged for him; and ſo now pleads this matter by way of eſtop. 
he was ex- pel, and demands judgment if, as executor, he ſhall have an action 


ecutor; and upon the ſame bond againſt the ſame defendant ; this is no good 
there fad, plea; for by the firſt judgment the plaintiff was only barred as t 


that the rule . . 2 2 N 
in perſonal the action of the writ, viz. to have one as adminiſtrator ; but this 


actions, miſtake of his action is no bar or eſtoppel to bring his true 


ance barred . 
and always action, 


barred, muſt be intended where it is a bar to the right, not where the action is only miſcorceived, —© 
And ſo in 6 Co. 8. wheie the S. C. is cited, and 2 Mod. 319. So, where judgment is given upon the 
manner, nut the matter of the plea. 2 Lev. 210. If a man brings treſpaſs far taking his horſe, and 
is barred in that action, yet if he can get the horſe into his poſſeſſion, the defendant is without remedy; 
for notwithſtanding the recovery, the property is Kill in the plaintiff, 2 Mod. 319. per cur. 


Cre, Jac. 73. If in trover for plate the defendant pleads that the plaintiff had 
— before brought his action for the ſame plate againſt J. S., and 
Velv. 6. had judgment to recover 20 J. damages, and (a) had J. §. in exe- 
Mor, 762. cution for the ſame, and avers it to be the ſame converſion, &c, 
8 this is a good plea; for by the judgment the damages which were 
though he before uncertain are reduced to a certainty, and therefore he ſhall 
had him not not demand the uncertainty again; and by the judgment the pro- 
tion ; for by perty of the goods is altered. | 

the judgment tranſit in rem judicatam. Velv. 68, And where and how the defendant may enforce 
the plaintiff to enter up his judgment, to the end he may plzad it to another action, wide Latch, 216. 


2 73. But a judgment in debt againſt one obligor, upon a joint and 
for this vide ſeyeral obligation, and the body taken in execution, is no plea to 


ag 28 an action brought againſt the other obligor. 
6 Co. 44 If a man hath judgment in C. B. upon an obligation, he ſhall 


— 1 not afterwards bring an action of debt upon the ſame obligation, 
oft as long as the ſaid judgment remains in force; for by this judg 
ment the ſpecialty 1s turned into a matter of record. 
6 Co. 45.3, Otherwiſe, if in the county court by zu/licies, for that court not 
1 s being of record, he may, upon the ſame obligation, have debt i i 
4 foreign court of record, | 
attachment ſha)! be pleaded in bar to other actions, vide Roll. Abr. 555. and title Cuſtom of Loncon. 


Sparry's [Neither can the pendency of an aCtion in an inferior court be 


caſe, Wo pleaded to an action brought in one of the courts at Vi 
v. Warden, for the ſame thing. | 


Fitzg- 313. Fide etiam ſupra, Vol. I. 23. 


Cro. Jac. If in debt on a bond the defendant pleads, that the plaintiff 
BO 31. brought an action in Lenden upon the ſame bond, to which the 


Levely, defendant there pleaded nan eff factum, and it was found for him 
Hall. upon which it was entered, that the defendant ſhould recoet 
: damages againſt the plaintiff, er quad eat inde fine die, this is na 


plea, becauſe the judgment was not quod querens nil m— * 
f rer 
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ond 5262, and ſo no judgment was given ſo as to bar the plaintiff in 
"the another ſuit. ; a | 
yond If in debt againſt executors they plead a judgment obtained Lev. 262. 


| 2painſt one of them as adminiſtrator, this is a good bar; for though Hacker v. 
he might have pleaded in abatement to the firſt action, yet he was — 
not obliged ſo to do, and this recovery againſt him was upon the 

right of the debt. 


* ; 

op If in action upon the caſe the declaration is inſufficient, and the Mod. 20. 
tion defendant pleads an ill plea, but judgment is given againſt the 22 | 
goo plaintiff upon the inſuthciency of declaration, but by miſtake (a) Whew 


| entered qua placit. prædict., &c., bonum & ſufficiens in lege exiſtit, juogment is 


as 00 | 
thi &c., ideo conſideratum, &C., quod querens nil capiat per billam (a), — the 
„ : { . 

true whereas it ought to have been entered -quod defendens eat inde — hw 


ſne die, and the plaintiff brings a new action, and declares aright, upon a plex 


| and the defendant pleads the former judgment, reciting the record OG = 
verbatim, this is no good plea z for, without queſtion, the plaintiff the pays 
having only committed a miſtake in his declaration, he may ſet it ment is all 


RE. | . one, viz. 

: 10N, _ 
right in a ſecond actio pans pany 
fre die, and ſhall have reference to the nature or matter of the plea, and ſo be taken to go in bar, or o 


T had the Wilts Co. Lit. 363. 8 Co. 63, ; 
- M But, if a declaration be faulty, and the defendant take no ad- Mod. 20. 


vantage thereof, but plead a plea in bar, upon which the plaintiff Fe. 
take illue, and the right of the matter be found for the 9 — 216 JB 
the plaintiff ſhall have no other action, for he is eſtopped by the In fome = 
verdict. So, if a declaration be faulty, and the plaintiff demur to _ 2 
the plea in bar, by which he confeſſes the fact, if well pleaded, he Ka: — 
1s eltopped thereby, and ſhall have no other action. But, if the with the 
plea is not good, it can be no eſtoppel, but the plaintiff may have P!4intif,and 


: be haſtil 
another action. — 4 4 


good plea, conceiving it to be bad, the court will, before judgment, give him leave to withdraw his de- 
gurrer, on payment of Coſts, and take iſſue on the plea, 


If in trover for certain ſheep the plaintiff declares that the 25th Cro.Car.35. 
day of March in the year, &c. he was poſſeſſed thereof, and loſt 3 Us 
them, and that the ſame the laſt day of April in the ſame year — 1 
came to the hands of the defendant, who the ſame day converted, S. C. ad- 
Sc, and the defendant pleads, that the plaintiff had before 2 3 
brought treſpaſs againſt the defendant, and J. S. quare ceperunt & a Yee 
#duxerunt the ſaid ſheep, and thereupon counted of a taking the verton, 
14th of April in the ſame year, to which the defendants then 
peaded a judgment againſt q. N. who was poſſeſſed of the ſaid 
lbeep, and that by virtue of a Feri facias thereupon, the ſaid ſheep 
vere fold to the defendant, Sc.; where iſſue being joined it 
vas tound for the plaintiff, and 2 d. damages given, upon which: 


the plaintiff had judgment for the ſaid 24d. damages and 64. coſts, 


> (hall 


urt be 
= 
1211/16 


laintiff and ayers the taking and driving, for which the ſaid recovery in 
ch the trelpaſs was had, and the converſion in this action to be all one, 
«him; *% and to this-plea the plaintiff replies and confeſſes the ſaid 
ecore! *<u, and recovery of the 2d. damages, &c., but ſays the ſaid 2d. 


ge was not given for the value or converſion of the faid 
*P, a%q2e hoc, that the (aid taking and driving, whereupon the 
faid 
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ſaid judgment was had, is the ſame treſpaſs quaad the converſg 
of the ſaid ſheep of which the plaintiff now declares ; this is a goof 
replication, and the plaintiff ſhall recover; for the damage being 
ſo ſmall, cannot be preſumed to be given for the value of the fa 
ſheep ; for if ſo, the plaintiff muſt for 2 d. only loſe his property 
in the ſaid ſheep; therefore it ſhall be preſumed, and may be 
averred, that this damage was given for the chafing and dri. 
ing, and that the plaintiff had the ſheep again, and after loſt them, 
Dec., and the rather, becauſe in time the converſion is ſuppoſed, 


| long after the chafing and driving. | 
Style, 3, 4. If in an action upon the caſe the plaintiff declares againſt the 
. defendant, that he falſely and maliciouſſy did procure a commiſſion 


Norbury, Of bankrupt to iſſue out againſt the plaintiff, &c., by virtue where 
of the defendant broke his ſhop, and took away his goods and 
ſhop-books, whereby he was diſcredited and loſt his trade, to his 
damage, &c.; and the defendant pleads, that the plaintiff had 
brought an action of treſpaſs for breaking his ſhop, taking hi 
goods, Sc., and upon that action had recovered damages, Er. 
this is no good plea, for this action is not brought for the ſame 
thing as the former was, in-which no damages could he recovered 
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for the ſcandal, upon which this action is grounded. yas 
Rayme47- If in trover for certain goods the defendant pleads, that the barr 
i J _ wy plaintiiF had brought treſpaſs vi & armis for the ſame goods, and tatio 
h — upon not guilty pleaded a verdict and judgment was therenpon In 
8 Rauſtern. given for the defendant, &c.; this is no good plea, becauſe thi a pri 
Wl! action will in many caſes lie where treſpaſs will not; and ſo i a rec 
x may be very well preſumed, that the plaintiff at firft only miſtoci erec 
1 his action, and brought treſpaſs where his evidence would ſerie may 
i in trover only. can 
1 vent. 169. But it hath been ſince held, that if in trover for certain goods 
1 — the defendant pleads, that the plaintiff had before brought an . P. 
*N 1 Show. 136. tion of treſpaſs quare vi & armis ceperunt & aſportaverunt agaiul hath 
1 8. C. the ſame defendants for the ſame goods, to which the defendants at 
1 then pleaded not guilty; and upon a ſpecial verdict, which tax lor , 
{ |: defendants in their plea ſet forth verbatim, the court then gait "I 
1 judgment, that the plaintiff ni capiat per billam, and that the de- will 
. fendants irent inde fine die, and avers the goods in both declaration 8 
3 to be the ſame; and the taking and carrying away, &c. ſuppolec 5 
* in the ſaid action of treſpaſs, and the coming to the hands of ü . 
WT - defendant, &c. in this declaration, to be the ſame, and the cauic * p 
iv of action the ſame, &c.; this is a good plea z for though troie! } 
"os will lie in many caſes where treſpaſs will not, yet upon the matte 
1 here diſcloſed in pleading i appears the plaintiff was before bat- 
. red, not by miſtake of his action, but upon the rights and ment 
. of the cauſe. 1. T 

4 Kitchen v. [So, to an action of indebitatus aſſumpſit for the value of goods 

5 jammed a judgment for the defendant in trover for the ſame goods " 

11 $27. 4Will. be pleaded in bar, provided it appear by proper averments in! TH 
1 304. S. C. plea, that the queſtion between the parties was the ſame in 7 ˖ 
* 2 * actions So, e converſo (a), a recovery in indebitatus aſumfſit for tbe unto | 

be 1216. That value of the goods, may be pleaded in bar to an action of wo Quired 

6 
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tion ä 
for the fame goods. In th 
. eſe caſes zei 1 
* whether it be preciſely Fg Gs — conſideration 18, a former re- 
* may appear either by proper averments in » - in both, which see, may 
: - __ * 0 1 
facts {tated in a ſpecial verdict, or a ſpeci plea, or by proper e es 
perty rats e „or a ſpecial caſe, One - e on 
＋ terion of this identity is, that the ſame evid 1e great eri- che general 
85 both the actions] vidence will maintain — — to an 
” Ay ; action on 
as 2 Str. 733- 3 Burt 1353. 1 Show. 146. Secs, to debt gui ta the caſe. 
ſed 11 4. fays B. is peri 9ui tam, 1 Str. 701-2 or on bond, 
f 57 ays B. is perjured, and thereupon B. brings his acti 
| and 4, juſtifies, and ifſue is thereupon tak ee 0m 
ſt the defendant, and judgment there pon taken and found for the 49. Sites 
{hon publiſhes the fame words of'B 3 _ oe A. ain OO 
. . F . re upon . 11 | 
here __ and A. pleads the firſt judgment in ha ings another 
4+ p 1 - | » This is a good 
to lu f an alderman of N. bri Wy | ; 
* „ brings an action for theſe words, he it 
7 "an, a factiuus alderman, a lampooner, and 3 a 3 Lev. 248, 
ig lat a lampooner is there underſtood of a libell , and avers, that &ardner 8. 
Sc; pleads a former action b eller, and the defendant * 
0 np" ion brought ſor the ſame word Ns 
ame the ſame manner, (ſaving only that in the firſt acti 85 and laid in 
INE tation is given to the 4 ˖ r{t action no interpre- 
a word lampooner,) in which acti 1 
was barred, this is a good plea for \ 4 la; ch action the plaintiff 
at the barred ſhall not entitle himſelf to Y p N having been Once 
„ and io „„ ew action by a new interpre- 
enpon n caſe for erecting a nui „ Fj 
| nuiſan 
105 a prior action — for — 2 — the dan pleaded Salk 10. 
ſo i a rec ance 20 die. 11 3. 
ie ets oh rey on, and avers theſe to be the ee de. — k 5. mt 
. T P _—_ demurred, and judgment againſt him 15 7 Ichnſon 
e 1 action for the continuing of the ſame nuiſ „for he % Longs 
goods u never have a new action for the ſame erection nuiſance, but oy 456. 
cauſe the plaintiff had - : : * od 
4 But though i not laid any continuanee of the nulfance in = 
galt | ' an action will lie for continu 1 3 2 
ndants hath been held, that in aſſault, batt inuing a nuiſance, yet it Salk. 13. 
ch the plaintifF in his decl i 2 wo. and maihem, if the PE 5 Fetter 
CH the f eclaration recites a judgment 1 c , the „B. 
* or the fame battery, and ſh in a former action Ia. Ra 
ſequential d Jy Og AY that he has ſince ſuſtained * 
he de quential damages by a piece of his ſkull's comi on 
Ou will not entitle hi f s coming out; yet this '* Mod. 
rations ae im to a new action; for per Holt, C 1 *. 
ppoled new dropping is a nuiſance ; but here i C. J., every 
"of the in treſpaſs the gri ; but here is not a new battery, and 
0 | ri _ 8 8 or conſequence of the battery 1 not 
e caulc =} a of the action, but th 
the jury m , e meaſure of the damages why 
| = jury mult be ſuppoſed to have conſidered at the trial. 12 
re bat- 
merits (K) Du I * 0 7 
IC1Y 1 . 
5 5 plicity in Pleading: And herein, 
| 9 F 10 eaſo 222 . 
j maſ 8 5 why is a Fault, and the Manner of 
10 0 i aking Advantage thereof. 
in both IE plea, ſays m a 
in bo T pitch , 7 my Lord Cate, that contains duplicity or mul ; 
for the  tiplicty of diſtinct matter t y or mul- Co.Lit.304. 
* trovel unto leveral anſwers (admitti o one and the ſame thing, where- *: Doct. 
quired, 3 (admitting each of them to b 1.135. 
fot is not allowable in 1; e good) are re- Bap 
lowable in law; and this rule, fays h beer 
2 lays he, extends to is, where 
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diſtinct 
matters, not 
being part 
of one en- 
tire defence, 
are attempt - 


ed to be put 


in iſſue. 
Nut this 
does not 
preclude a 
party from 
introducing 
ſeveral mat- 
ters into his 
plea, if they 
are conftitu- 
ent parts of 
the lame 
entire de- 
fence. For 
though it be 
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pleas perpetual or peremptory, and not to pleas (a) dilatory, for in 
their time and place a man may uſe divers of them. Alſo, where 
the · tenant or defendant may plead the general iſſue, there, upon 
the general iſſue pleaded, he may give in evidence as many diſtind 
matters to bar the action or right of the demandant or plaintiff a; 
he can: alſo, a ſpecial verdict may contain double or treble mat. 
ter, and therefore in thoſe caſcs- the tenant or defendant may 
either make choice of one matter, and ſo plead it to bar the de. 
mandant or plaintiff, or plead the general iſſue, and take adyan- 
tage of all; or he may plead to part, one of the pleas in bar; and 
to another part, another plea; and his concluſion of his plea ſhall 
avoid a doubleneſs, and hereby neither the court nor the jury is 
ſo much inveigled, as if one plea ſhould contain divers diſtin 
matters; and if the tenant make choice of one plea in bar, and 
that be found againſt him, yet he may reſort to an action of x 
higher nature, and take advantage of any other matter. 


true, that iſſue muſt be taken upon a ſingle point; yet it is not neteſſary that ſuch ſingle point ſhould 
conſiſt only of a fingle fact. For inſtance, the point of the plea may be, that the defendant is entitled 
to common: but to eſtabliſh this point ſeveral facts may be necellary, as, that the cattle with which be iz 
to uſe the common mult be his own cattle, mutt be levant and couchanty &c. Robinſon v. Kayley, 
x Burr. 316. ]-— (a) But, where the defendant pleaded ten ontlawries on meſne proceſs in diſablity, to 
which the plaintiff demurred for duplicity, it was held, that the -plea was naught; and the diverfity 
between a plea in bar and abatement as to duplichy being urged, it was anfwered by the court, that there 
was a difference between a plea of an outlawry in diſability and other pleas in abatement; and that this 
plea was i for duplicity, becauſe the plaintiff is diſabled as well by one outlawry as by all the other nine, 


to which ſeveral anſwers are requized, Carth. 3, 9. 


5 H. 7. 7. 
Doct. * 
135. 

Plow. 194 
Yelv. 13. 
Roll. Rep. 
112. 

Vent. 47-8. 


Vide under 
the diviſion 
Demurrer; 
& vide 

11 Co. 52. 


2 Vent. 212. 


vide title Demurrer more authorities to this purpoſe. 5 


* 


The reaſons why duplicity in pleading is a fault are, that the 
party being effectually barred by one ſingle point, it is unneceſſary 
and vexatious to put him upon litigating any other; and though 
he might take iſſue on any one point, yet muſt he be at a loss 
which the material point is, ſo as to traverſe the ſame, and thereby 
put an end to the cauſe z whereas the party pleading ſuch double 
matter muſt be preſumed conuſant of his own ſtrength, and 
therefore ought to put his defence on that ſingle point, which 
will put an end to it. Beſides, the jury ought not to be charged 
with multiplicity of things, when finding any one of them 
contrary to their evidence lays them liable to the ſeverity of an 
attaint. 

Alſo, from the expence and vexatiouſneſs attending it, a perſon 
is no more allowed to plead and demur to the ſame fact, than he 
is to plead double; for the duplicity herein draws the matter to 3 
different examen, ſince the demurrer is to be tried by the court, 
and the fact by a jury. 


So, where one confeſſes and avoids, and likewiſe traverſe 


a 3 the ſame point, this is in nature of a double plea, and therefore 
504. naught. | | 
2 Roll. But, though duplicity in pleading be a fault, yet muſt the ſame 
plot ay be taken advantage of on a ſpecial demurrer, that is, the pa 
3 Mod. 251. Muſt ſhew wherein the doubleneſs conſiſts ; and it is not ſufhicient 
La. Rm. to demur guia duplex & caret formd, &c., but he mult lay his finger 
. 65. on the vety point that is ſo. 
Poph. 113. Lev. 76. Salk. 219. pl. 5. 2 Ld. Raym. 798. 2 Salk. 678. pl. 5. 7 Mod, 71- & 
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If a plea is pleaded which is double, and the adverſe party ge- 
murs not for the doubleneſs, he is obliged to anſwer both parts. 


2. What ſhall be ſaid Duplicity in Pleading. 


In treſpaſs for aſſault and battery, defendant juſtifies by a molli- 
fr manus impoſuit for due correction of the defendant as his ſer- 
rant, and pleads over, that ſince that time the plaintiff exoneravit 
7 relaxavit (without ſaying per ſcriptum) to the defendant the ſaid 
matter; to this plea it was demurred for doubleneſs ſpecially ; 
and the opinion of the court was, that it was double ; for though 
the releaſe be not ſufficiently pleaded, yet it is pleaded ſo as 
iſue may be taken upon it, which will be expenſive and vex- 
atious to the plaintiff: but, had it been really no plea at all, 
or ſuch a one on which no iſſue could be taken, then, it had 
been only (a) ſurpluſage, and, conſequently, could not amount to 
a double plea. 

In an action of falſe impriſonment the defendant juſtifies by 
force of a /atitat out of B. R. by force of which he took him; the 


plaintiff replies that he did it de injurid ſud proprid, &c. it was, 


moved that this was naught after a verdict, and not helped; but 
the court held it well after a verdict, but that upon a demurrer 
it would be naught, as being multifarious, jumbling (5) matters of 
record and matters of fact together, and putting both into the 
mouths of the lay gents. 

In debt on an obligation the defendant pleaded, it was on con- 
dition that he ſtood to the award of certain perſons, ſo that it 
were delivered in writing, and ſaid that no award was made or 
delivered in writing; and this plea was held naught for duplicity, 
for the award might be made in one county, and might be de- 


lvered in another, and ſo the ſame jury not proper judges of both 
theſe facts, 


445 


1 Vent, 2924 


Sid. 175. 
Keb. 661; 
Bleke v. 
Grove. 


(a) Matter 
of ſurpluſage 
ſhall never 


(5) For this 
wide Hob. 
244. 

Hutt. 20. 
Sid. 314. 
5H. 7. 7. 
Dyer, 242+ 
a. Doct. 
pl. 136. 


In debt upon an obligation, if the defendant ſays that the obli - Plow. 140. 


gation was made by dureſs of impriſonment, and by menace of 
impritonment, this is a double plea. 


I9 E. 4. 4+ 
But, if an 


executor. 


leere adminiſl) avit and fo riens in mains, this is not double, being only an inference necearily following 


Rom his plea. 1 H. 7. 15. 
{eremertis held to be double and repugnant. Vide 4 Mod. 2540 


18 H. 8. 4. Dyer, 243.-—1n debt for rent nibi! debet and nibil babuit in 


In a ſcire facias on a fine, as heir to two parceners, the tenant Co. Lit. 3eg. 
pleaded in bar a fine levied by the two parceners with warranty, Hob. 29. 


- 


ad he relied on the warranty; and that plea was held double, and 
c forced to rely on the warranty of one. 


So, if one have divers warranties, and they fall by deſcent on Co.Lir.304 
one perſon, heir to both, yet he muſt be youched as heir to one Hob. 254 


only; for as to the demandant, the voucher is a kind of plea in 
7, and ought to be ſingle; for the demandant may counterplead 
< poſſeſſion of the vouchee and his anceſtors, which he cannot 
0 if they be divers; and as to the vouchee, the voucher is a 
nd of demand or ſuit, and ought to be ſingle; for the vouchee 


| Wa) counterplead the lien, which he cannot do if they be divers. 
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aVent. 198. In debt on a penal bill of 7 J. for the payment of 10 ſhillings 
222. one day and 10 ſhillings at another, and ſo till the whole was paid; 
the plaintiff aſſigns the breach, that the defendant did not pay on 
the ſaid ſeveral days, &c., the defendant pleads an inſufficient 
plea, the plaintiff replies, and the defendant demurs generally; 


in this caſe it was held, that no exception could be taken on "Th. 
the general demurrer to the declaration for the doubleneſs, but the ho 
judgment ſhould go againlt the defendant for the inſufficiency of 
his plea. 
Lev. 79. In covenant on a leaſe, wherein the leſſee covenanted to pay 
his rent yearly by equal portions at zchae/mas and Lady-day, the Thi 
breach aſſigned was, that he did not pay the rent due at the afore. of the 
ſaid ſeveral feaſts during the term; and though it was objected, 4 nan 
that the breach was not well aſſigned, but ought to have been ſo if con 
particularly; yet it was reſolved to be well enough, for perhaps it « mar 
was never paid at any of the days; and this differs from the caſe « def 
A laſt abovementioned, for there, the aſſignment of non-payment at « judge 
any one of the days was ſufficient to entitle him to the penalty of « cou; 
TD the bill. « for | 
2 Saund 48, In debt againſt an executor who pleads ſeveral judgments had « man 
= 3 againſt him, Cc. the plaintiff replies to each ſeverally, that it was « that 
v. Ackland. had by fraud to bar him of his debt: The replication is clearly « prob 
Lev. 281. double, becauſe if he had avoided any one of the judgments he « {hall 
e ſhould have had a general judgment againſt the defendant, his plea In t. 
3 being entire (a); yet in this particular caſe this pleading is al- opinion 
2 Keb. 591. lowed, for he may be miſtaken in one; and in this caſe he has it That 
2 in his election to plead fraud to them all ſeverally, or to any of declarat 
> 55 them, omitting the others; and if payment of ſeveral obligations and if t 
Carth. 195. had been alleged, the plaintiff might traverſe the payment of each dy the 
1 ſeverally, or any of them; and though he miſtake ſome of the 
anomalous fums to which he pleaded nen /olvit, yet it ſhall not hurt; for it is I 
caſe againſt no more than if he had ſaid nothing to them; and in the caſe of Caratior 
— aleo ſeveral judgments the plaintiff may reply, that one was obtained by reral m- 
condema fraud, that ſatisfaction is acknowledged on record on another, ani 08. S. c 
couble = fo avoid each by a different plea, cat in la 
bot in this caſe it hath ſeyeral times been allowed. 2 Sand. 48. Comb. 444+ Ld. Rum. 265 It was 
Salk. 298. pl. 10. Carth. 429. 12 Mod. 153. have lea 
Plow. 194. If a man pleads two things where he is compellable to ſhew both, = 
—4 Fl. this does not make his plea double. that ther 
2 Lev. 82. As, where to a plea in abatement in trover that another aclion not be a] 
Vent. 236. depends by B. and C. for the ſame cauſe, the plaintiff replied idavit 
that they are both dead; this replication is not double, for he Legalon th 
muſt ſhew the death of both to enable him to bring the action Nale make: 
alone. . 
Keilw, 68, If there are three in execution jointly at the ſuit of A. and al . do, in 
Stile, 32. eſcape, the plaintiff may declare Er the eſcape of all, and it * th 
(+) For this not be double, though the eſcape of any one of them will be ( ag 
ſe Sid. 5. s f 5 ; aidavit t 
Skin. 583, ſufficient to entitle him to the action. wn was 


and title Eſcape, 
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! In detinue by Dame Audley the defendant pleads, that after Moor, a5. 
z bailment of the goods to him by the plaintiff ſhe married Lord r 
4 me Aud- 
n Audley, and that during ſuch marriage the Lord Audley releaſed to jy; cafe. 
it him all actions, &c. It was objected that this. plea was double, Dai. 30. 
7: viz, property in the huſband by the intermarriage, and a releaſe by PS 
In kim; but it was reſolved not double, becauſe he could not plead 
ut the releaſe without ſhewing the marriage. | 
of 
3. Of pleading double by Leave of the Court. 
a 7 
15 This depends on the ſtatute 4 & 5 Ann. c. 16. for amendment 
re- of the law, by which it is enacted, “ That any defendant or te- 
ed, « nant in any aCtion or ſuit, or any plaintiff in replevin in any, 
0 « court of record may, with leave of the fame court, plead as 
Sit « many ſeveral matters thereto as he ſhall think neceſſary for his 
ale defence; and if any ſuch matter ſhall on demurrer joined be 
at « judged inſufficient, colts ſhall be given at the diſcretion of the 
7 of court; or if a verdict be found upon any iſſue in the ſaid cauſe 
« for the plaintiff or demandant, coſts ſhall alſo be given in like 
had manner, unleſs the judge who tried the faid iſſue ſhall certify 
Was « that the ſaid defendant, or tenant, or plaintiff in replevin had a 
arly « probable cauſe to plead ſuch matter, which upon the ſaid iſſue 
$ he « ſhall be found againſt him.” | 
plea In the conſtruction of this branch of the ſtatute the following 
$ al- opinions have been holden : 
as it That a perſon cannot plead and demur to the ſame part of the Caſes in Law 
iy of declaration: alſo, that pleading double is at the peril of the pleader; 924 Equity, 
tions and if the court give him leave in caſes where they have no power _ * | 
each by the act ſo to do, the other party may demur *. —_ — 
\ the thod is not to move the court to diſcharge the rule. 
it is It is held, that theſe double pleas muſt be to the plaintiff's de- T. 5 G. 2. 
iſe of Caration, and that therefore the defendant cannot rejoin two ſe- in B. R. 
ed by reral matters to the plaintiff's replication, | NY — 
5 and 905. S. C.=Whether to a writ of error to reverſe a common recovery the defendant may plead double. 
Caſes in Law and Equity, 326. Dubitatur. 
al It was moved, that an executor being likewiſe heir at law might T. 2 C. 1, 
have leave to plead double, viz. ſolvit ad diem, and riens per de- 8 
boch ent, to an action of debt upon a bond; but the court refuſed the , ge 
motion, without an affidavit that he had riens per deſcent, and ſaid, + Thecom- 
| that there is the ſame law in caſe of an adminiſtrator, who ſhall Ts! 2 
action dot be allowed to plead plene adminiſtravit, and no aſſets, without ee 23 
replied WW aficavit +. now uſed, 
for he Ueeation that the defend : includes an 
Aion gk ant hath not, nor at the commencement of the ſuit had, any aſſets, and the 
a es but one plea, and is not double. 
and al 90, in covenant for non-payment of rent, as aſſignee of ſeveral H.: 7 2. 
it Wi — the plaintiff ſet out his title under ſeveral deeds, and the _— A 
be (6) —_— moved to plead eight pleas z but, becauſe he had not an peers v. 


10 it to prove them material to the merits of the cauſe, the mo- Whale. 
a Was denied. And here the court obſerved, that this ſtatute 


In Was 


1 7 * 0 
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was not deſigned to put the plaintiffs under unneceſſary difficil. N 

ties in proving iſſues foreign to the merits of the matter in quef. requ 

tion: and though they are to allow any perſon that aſks the fa. mim: 
- -, your of pleading double, to uſe the benefit of the act, yet ate they matt 
do ſee the _— of it is not abuſed in multiplying fruitleſs and the f 
impertinent iſſues. | tify, | 

It hath been frequently inſiſted upon, that a defendant could : 

not within this act plead contradictory and inconſiſtent pleas; 2 Th 

non aſſumpſit and the ſtatute of limitations, . But the court infor 
obſerving, that if the benefit of the ſtatute was to be confined to Hard, 

ſuch pleas as are conſiſtent, it would hardly be poſſible to plead: Heyrick 


ſpecial plea and a general iſſue, the one always denying the charge, 
the other generally confeſſing and avoiding it; and as the ſtatute 
itſelf makes no diſtinction hefein, hence it hath been held, 

H. 8 8. 1. That in debt for rent the defendant may plead a tender and 

in B. K. eviction. | : 

Cary v. | 

Jenkins. 1 Str. 496. S. C. : 7 

Iſaac and Sir So, an action upon articles under hand and ſeal relating to Seth 

— og Sea ſtock, defendant had leave to plead non ef? factum, non obtulit 

Se. non dedit notitiam ſecundum the proviſo in the deed, and that the 3 
deed was not regiſtered. oy 5 


M. 2 0. 2. So, not guilty and /n aſſault demeſne was pleaded by leave of e bes. 


A D 
te 
fortif y 


quent t 
departy 


PF 


15 B. N court *. Leon, 156 
b. Smith V. We 
33 Smallwood, * And is now the common practice, without exception. "Rk 
T.3G.2. 80ö, in debt upon a bond, the defendant was permitted to pleat Wi colour, : 
in B. R. s tenant ] 
— eft factum and bankruptcy | * by 
v. Atkinſon, 2 Str. $71. S. C. and M. 8 G. 2. S. P. between Phillips and Wood. 2 Str. 1000. SC a Hoo! 
arture, 
H. 40. 2. In an action on the cafe againſt the poſt-maſter-general, it va Wiſe! ba 
. allowed him to plead non culp. & non culp. infra ſex annes. filed, ar 
Carteret, 2 Str. 889, S. C. Fitzgib. 189. S. C. Barnard, K. B. 407. S. C. 3 
nant m. 
T. 50.2. In treſpaſs the defendant had leave to plead a licence and juſt us bar, 
— 5 the cutting down ſome boughs, becauſe they hung over his gu- If a m 
mY dens; though it was objected, that theſe pleas were inconſiſtent; out 


Matter ta 


the licence being a tacit or implied acknowledgment, that he bal * 
elea e, 01 


no right to cut the boughs, whereas the juſtification aſſerts on. 


_— 


1. 0 2. In debt upon a bond given by a woman, conditioned that (2 * an 
{ in B. R. {ſhould marry the plaintiff, if he requeſted, within ten days "Lact of p 
TY Me 2 Str, his return from ſea, leave was given to plead non off falum, WI 5, wh, 
"798 908. 8. C. that ſhe was never requeſted. — 
1 l. 60. 2. In debt for rent upon a parol demiſe, defendant had lese ure 
1 inB.R. plead nil babuit in tenementis & non dimiſit. deck th 
of — v. | e plaintit 
5 - Maglellan [A defendant ſhall not be allowed to plead non aſſumpſit ” c "=p h 
2 v. Howard, eff factum, to the whole declaration, and a tender as to part WY 3 x 
IL i 1 4. ne of theſe pleas goes to deny that the plaintiff had any c Miez wb. 
. enkins v. action, and he other partially admits it. | Uthe 3 : 
i — 5 Term Rep 9799 5 d eh N Ibo Vol. .* 
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Neither ſhall he be allowed to plead ſeveral matters, which Anderſon v. 


- require different trials, as, in dower, ne unques accoup.e en loyal ma- 3 

* riminie, and a mortgage, or ne ungues ſeiſie que dower ; for the firſt 1157, 
matter is triable by the biſhop, and the others by a jury; and if Hillier v. 

1 the former be found againſt the defendant, the judge cannot cer- 22 
tify, that be had a probable cauſe of pleading it. * 


Crutchlc yy 2 Wilſ. 1 18. Semb. Contra 


8 This ſtatute of the 4 & 5 Ann. does not extend to any action, or Morgan v. 
* information, upon a penal ſtatute. es. 

| tg Hard, 262. 2 Str. 1044. S. C. Law v. Crowther, 2 Wilſ. 21. Lookup v. Frederick, Barnes, 365. 
142 Heyrick v. Foſter, 4 Term Rep. 701. 

rye; 

tute (L) Departure in Pleading. 


A Departure in pleading is, when the ſecond plea contains mat- 2 E. 4. 12. 


ter not (a) purſuant to the former, and which does not P19»: 295+ 
. 3 5 Co. Lit. 304. 
fortiſy the ſame; and when the rejoinder contains matter ſubſe - Bod. pi. 


outhe quent to the bar, and not fortifying the ſame, this is regularly a 119. 
btulit departure, | 2 
where a man 


plexis any thing which he could not have ſhewed at firſt, it ſhall never be reckoned a departure: fo, 
whe:e he fortifies it in the ſame manner that he pleaded it; but, if he fortifies it in another manner, as, 
by a ſpecial cuſtom, it will be a departuie. For this wide Yelv. 14. Dyer, 253. Style, 260. Jon. 262+ 
Leon, 156. 2 Leon. 199. 3 Leon. 3. 203. Cro.Car. 257. Finch, 392. 

- 

In an aſſiſe the tenant pleads a deſcent from his father, and gives oct. pl. 
colour, the demandant entitles himſelf by a feoffment from the — 10 
tenant limſelf, the tenant cannot ſay that the feoffment was on N 
condition, and ſhew the condition broken; for that were a de- 
parture, as containing new matter, and ſubſequent to the matter 
ot his bar; but in aſſiſe, if the tenant plead in bar, that J. S. was 
ſeiled, and enfeoffed him; the plaintiff ſhews, that he himſelf was 
ſeiſed in fee till J. S. diſſeiſed him, who enfeoffed the tenant; the 
tenant may plead a releaſe of the plaintiff to J. S., for this fortifies 


4 juli lis bar, | 

his gu- f a man plead an eſtate generally, as, a feoffment in fee, he, Co. Lit. 304. 
nfſtent; WW” (out a departure, cannot maintain it in his ſecond plea by 

he bam tantamount ; as, by a diſſeiſin and releaſe, or by a leaſe and 

. ow, leaſe, or a gift in tail and a recovery in value; nor, when a man 

that 


Pleads an eſtate made by the common law, can he make it good by 
in act of parliament in his ſecond plea. | 
do, when a matter is pleaded as at common law, he cannot Lev. 82. 
Maintain it in his replication by cuſtom z. as, in covenant on an Keb. 376. 
ndenture of a iceſhip to ſerve ſeven years, and breach 3 
pprenticeſhip years, 
upned, that he did not ſerve, c., the defendant pleads infancy ; | 
las replies the cuſtom of London; and adjudged a de- 
ture, 
Nor cam action at common law be made good in the replication 3 Lev. 48, ; 
J ſtatute ; as, in treſpaſs for taking his beaſts, the defendant | : 
hes as damage-feaſant ; the plaintiff replies he drove them out 
f the county; and adjudged a departure; for driving out of the 
vo V. G g county 
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county was not prohibited by the common law, but by the tate 
of Marl. (52 H. 3.) and 1 2 Ph. & M. c. 12. | 


Lev. 81. But, if one pleads a ſtatute, the other ſays it is repealed, he a 
may reply that it is revived by another; for this fortiſies the ff 5 
matter. 

Co. Lit. If a man pleads performance of covenants, the plaintiff replies pi 

304. 2. he did not do ſuch an act according to the covenant; the defend. 

| ant ſays, he offered to do it, and he refuſed ; this is a departure, i OE 
being one thing to do a thing, and another, that he offered to d - 
| it, but he refuſed. -s f 

Vent. 121. Debt againſt a clerk upon an obligation conditioned to perſum Wi * 

2 Le. 5. covenants, one of which was to account for all money he ſhoull and 
receive; the defendant pleads performance; the plaintiff replies read 
that ſuch a day ſuch a ſum came to his hands, which he had not . 
accounted for; the defendant rejoins, that he accounted nad In 
ſequente, viz. that thieves broke into the counting-houſe and ſtole pleac 
it, and that he acquainted the plaintiff, & hoc paratus eft, Kc, ** 
And on demurrer it was reſolved, that the rejoinder was no dt. depar 
parture, for though it contained new matter, yet it was purſuant bond 
to the former; for ſhewing that he was robbed, amounted to that i 
giving an account. 2d/ly, That the rejoinder, though an exprely other 
affirmative, viz., that he did account, in contradiction to what was thoot 
ſaid in the replication, viz. that he did not account, was yet good aſter 
with an averment, without concluding to the country; for nev os. 

matter being alleged in the rejoinder, the plaintiff ought to har * 

liberty to come in with a ſur-rejoinder and anſwer it, vis. by tr the de 

verſing the robbery. replier 

2 Lev. 67. Debt on an obligation for performance of covenants, one al * 
which was, to return certain goods from D., the defendant pleads was h. 
performance; the plaintiff aſſigns a breach in not returning ſuc in 

goods; the defendant rejoins he had no order; and held à de- and th 

parture, for there was no mention of order in the covenant: but, in the 

it ſeems, had the covenant been to return them on order, the pla treſpaſ 

had been good; for then the covenant was not to be performed 3 

without order, and * e omnia may be taken, that he pete teſtatio 

formed all that he ought to perform, he not having orders. for ple 

Lev. $5. In debt upon an obligation for performance of an award, ths T4 1 
127: 33. defendant picads no award; the plaintiff replies, and ſhews de dend. 
Mod. 289. award and breach; if the defendant rejoin, and ſhew that it i he did 
Roberts v. void, either becauſe that there was an award of mutual releaſes u The 
Marrivt. the time of the award, or that the award was all on one fide, d corpora 
that it was not made of all matters ſubmitted, and whereof tis ſtatute 
arbitrators had notice, or the like, in all ſuch caſes the rejoind it was! 

is a departure; for no award pleaded is no award at all, either enſorcir 

fact or in law, which is not to be maintained by ſhewing 3 If it } 

award to be void, but he ſhould at firlt plead the award, and 2G i; deni, 

the matter whereby it was void, | 2 2" the 1: 

3 Lev, 239+ In debt for not performing an award, the defendant pleads" If in 
Ah 1» award, the plaintiff replies, and ſhews one, but does not e tip}, 
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that could not be objected after no award pleaded, for that were a 
departure. : ; 

# debt on a bond, conditioned to. ſave a pariſh harmleſs con- 2 Saund. 80. 
cerning a baſtard-child which the obligor was forced to father, he _ 444. 
pleads non dammificat they reply, that the child was ready to 2 . 
ſtarre, and that therefore they put it out to purſe, which coſt them 619. 
al., defendant rejoins, that he was ready to repay the money and payne 
fave the pariſh harmleſs: Upon this they demurred, and had ED 
judgment, becauſe the rejoinder is a departure; for the defendant 
ought to have taken iſſue upon the child's being ready to ſtarve ; if 


' the plaintiffs had once being at any expence about the child, 


and were thereupon actually damnified, the defendant being 
ready to repay the money will not ſave the condition of the 
bond. | 

In debt on a bond for performance of an award the defendant 2 Sand. 1893 
pleads no award; the plaintiff replies and ſhews it, and the Sid. 10. 
breach; the defendant pleads, that it was not tendered: this is a 
departure; for though both be neceſſary by the condition of the 
bond to charge the defendant, vis. that an award be made, and 
that it be alſo tendered, yet he ought to rely on either one or 
other, either being ſufficient, to bar the plaintiff; then, when he 
chookes one in his plea, viz. that no award was made, he cannot 
after waive that in his rejoinder, and have recourſe to the other, 
viz, that the award was not tendered. 

In treſpaſs for breaking his houſe and carrying away his goods, Salk. 22 1. 
the defendant juſtified as a diſtreſs — 1 the plaintiff 13 
replied, that after the diſtreſs, vis. the ſame day, the defendant ,, Smaith, 
converted them to his own uſe; and on demurrer the replication 
was held no departure; for he who abuſes a diſtreſs is a treſpaſſer 
ab initio, and the converting is a treſpaſs or trover, at election; 
and the bringing treſpaſs determines his election, and the matter 
in the replication * good that election; for it proves it a 
treſpaſs as well as trover. | 

In covenant for further aſſurances, &#r., the defendant by pro- Dyer, 41. 
teltation ſays, that the plaintiff's counſel did not adviſe, Oc, and >; Pot 
for plea ſaith, that he was not required; the plaintiff replies, that? 
. S. his counſel, adviſed a releaſe, and that he required the 
defendant to ſeal it, which he refuſed z the defendant rejoins, that 
he did not refuſe z this is a departure. 

The defendant pleads in bar a leaſe for fifty years made by a Dyer, 102, 
corporation, and after in the rejoinder pleads the proviſo in the Post. ple 
latute 31 H. 8. c. 13. which makes ſuch leaſes good for 21 years; "TN 
* was held, that the pleading the proviſo was a departure, as not 
enforcing that which went before in the bar. 

If it be pleaded, that the parties to a fine nihil habuerunt, which Dyer, 297. 
8 denied, and the defendant rejoin, that the party had only a uſe Peck. pl. 
in the land ; this is a departure. OY 

Ik in bar to an action on a bond, conditioned to ſave the plain- Sand. 177. 
tiff harmleſs, the defendant pleads, that he did ſave harmleſs ; and Lev. 1948 

de plaintiff in his replication ſhews a damnification; to which 
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452 Pleas and Pleadings. 
the defendant rejoins, that he had not notice thereof; this tejaly, 


TEIN in thi 
der 1s a departure. | 110 
6 Mod. 115 If a man lay a day in his declaration that is not material, and * 
per Aolt, the defendant by his plea make it material, and then the planif Pp 
[(z) This in his replication vary from the day in the declaration, it will b mage 0 
, Farr of the departure (a): otherwiſe, (6) if the day had not been material by tonnag 
Octrine in 
the text is the P lea. | | there! 
nothing more than a looſe dictum of my Lord Holt, and is contradicted by authorities For, if the ting rer. it 
laid in the declaration is immaterial, there, though jt becomes material by the defendant's plea, yet the : 

plaintiff in his replication may depart from it; as, in treſpaſs, Co, Lit. 282. a. b. 1 Salk. 222. 114 — 
Raym. 1015., or trover, Cro. Car. 245. 333+ 1 Salk. 222., or upon a general indebicatus afſunjſi, indemt 
1 Str. 22. 2 Str. $06. 1 Lev. 110. 1 Keb. 566. 578. 10 Mod. 251. Fort. 375., where the tins confirn 
becomes material by the d-fendant's plea of a releaſe, tender, or the ſlatute of limitations, &c, And h 
actions for a tranſitory treſpaſs, where the defendant pleads a local juſtification, the plaintiff, in his u. Anot 
plication, may vary from the place laid in the declaration. x Ld, Raym. 120.] (6) For this wide Cm admitti 
Car 229. 2 Mod. 31. 1 Salk. 222. 3 Lev. 348. title Traverſe. And that a departure in (uk for a bi. 
| Caſe may be cured by pleading over and verdict. Lev. 110. Raym. 86. Keb. 566. appears 
- * * * | * the d f 
Cath 306. To an information exhibited againſt the defendant, for nat bis _ 
The King taking upon him the office of ſheriff of Norwich, the defendar 
v. Larwoad. « 6.0 the dat. 
Ld. Raym. Pleaded the ſtatute of 13 Car. 2. (ff. 2. c. 1. f 12. ) by which it z 6 has 
29. 4 Mod. enacted, that a perſon elected into any office in a corporation ſhal e 
ny * be ſuch as within one year before hath taken the ſacrament WW dd to 
Skin. 574. according to the church of England, elſe the election ſhall be void, WW be m of 
and averred, that he had not taken the ſacrament, c. at ay this opi 

time within one year next before the election of him to be ſherif, 

Sc., wherefore the election was void: the Attorney-Genen 

replied, and ſet forth that part of the act of uniformity, by which 

every perſon is obliged to take the ſacrament three times a yeat 
according to the liturgy, &c. The defendant rejoined, and ſet forth . Of t! 


the act of parliament for tolerating diſſenters; to which there wa 
a demurrer; and it was held, that the defendant's rejoinder wa 


departure from his plea. x 1 
Mich. In debt upon a bond, conditioned to indemnify the plainuf it un 
z. from all tonnage of certain coals bought of the defendant due to 2 
Owen v. W. B., the defendant pleaded non damnificat.; to which the pla te k . 
Reynolds. tiff replied, that for 5 J. for tonnage of coals bought of the defend: Th 4 
ane * ant the day of the date of the bond, his barge was diſtrained, and and 0 N 
393, that the defendant had not paid the ſaid 5 l.: the defendantre oy 
joined, that no tonnage was due for the coals; to which de d. Fa 
plaintiff demurred, ſuppoſing the rejoinder to be a departure fron By il. he 
the plea; for the defendant having pleaded generally, that te , de 
plaintiff was not damniſied, and the plaintiff having aſſigned! KS + 
breach, the matter of the rejoinder is only by way of excuſe, co Wwe... in 
feſſing and avoiding the breach, which ought to have been done + vhere e 
at firſt, and not after a general plea of indemnity ; for rejoindeth deat 10 0 
it was inſiſted, ſhould ſtrengthen the bar, whereas this 182 play ett in lege, 
retraCtion of the plea, that denying the plaintiff has ſuffered a0 = 
damage, this confeſſing and excuſing it. On the other fide it * bye, rag 
inſiſted, that it was not neceflary or the defendant to ſet out dun. 458, 
his caſe at firſt; and it ſuffices, that his bar is ſupported ® ia 
ſtrengthened by his rejoinder, which it was urged had been * ar 


= 


it his caſe; f. — mung 453 
n this caſe; for the plea being only t | RAY 
and aſſign a breach, the defendant — — — the plaintiff to 
be: breach aſſigned is not within the meaning of thi . and thew the 
T here, the condition is to ſave the plaintiff * — as, 
1h nage due to M. B., plaintiff replies, hs heed 3 1 all ton- 
] tonnage, but does not aver it was due; 1 def iſtrained for 
there was no tonnage due, which "xe : e defendant rejoins, 
* ter, it is certain the plaintiff could = be. eſſed by the demur- 
* tenor of the condition, by which the defend: rejudiced within the 
"mM indemnify the plaintiff againſt ſuch tonna 22 obliged only to 
"I confirmed by the rejoinder; and of this yo — plea is directly 
ans Another point was made in this caſe b Jef d mY the court, 
A admitting the 7 counſel, viz. 
"I g there was a departure, yet, if the plaintiff h , 
n for a breach of the condition what is reall 4. mi h =. as 
Fer i ks ale fam judgmental be cer for 
the defendant 3 as in this caſe, plainti a ered for 
1 — for tonnage of „„ — — 
\ e date of the bond, and has not aſcertai ens 0 
| ſh 2 ay ny do not appear to be the hand * _ 1 
in the condition, which the 7 N t 
zment 5 court cannot intend, th 
ſaid to be bought u nd, though they are 
vo pon the day of the d eee 
- - he might buy other coals for = „ * condition; for 
herif, this opinion alſo was the court. contrary z and of 
enerll | 
which | | 
a yer (M) Repleader : And herein, 
t forth 1, Of the Nat 
22 * ure of a Repleader, and Manner of awarding it. 
5! iſſue is joined on an i OP "Bp 
as after trial thereof the my point, or ſuch a point 22 fl. 6.18. 
lain being imperti . urt cannot give judgment Do&. pl. 
lain 0 pertinent or uncertain, and not det i zent, as 1 
due w de court regular] ern the right (a) * 
„ gularly awards a repleader, or gives (5) jud » 2 And. 6, 7. 
plain. es replacitent; in which caſe the or gives (5) judgment quod 21-5: 
lefend- the firſt fault which occaſioned the i — muſt begin again at 4 Leon. 19. 
eee wer e are . . Je br . 
t and the replication 1 : ration be ill, the bar ill, 2622. 
- 4 bat be fn, TR ill, the parties mult begin de — but by che "I Note ; 
ic - and the replication ill, at the replicati but, u FE The mate- 
te from and replication be both bad, and th plication; and, if the riality of 
vat the WY ut be as to both. n e repleader is awarded, it cf words, 
hgned 1 4 right :” for, if the court ſee, th ; ws not deter 
ſe, cole * — e r ee 3 
en done — * ale caſes ſhall there be a replead For! » Ne. if put in any chape 
plete juſtice may be anſwered. Vide Rex.v. Philips, pg any 8 


188 304. 8 
ymmers v. R 
dent egem, Cowp. 8 
n ＋ my quia widetur 3 . Taylor v. Wnitehead, Dougl 7 0 
Aiden dictum oft partibus quad : 


Jer, 117. 
Log. — 112 108. e n, Dal. 27, ot 
MP. $19. gs 4+ Ld. Raym. 707 Salk. 173. pt. 2. £87 ag 2 Salk. 579 


If a repleader be denied w 
. denied where 1 
vere it ſhout — „ 4 ould be granted, or granted 
Gg 3 Upon 


i Gs os ot b) i he judge 
that ie 8 h var 8 et 1 eft mi' 27 
git to have been ideo conſiderat was objected, that it was not any judgment 
» nd that this was the fo atum eſt, &c. But che court held it a ſuffici zjuogment, 
rm agreeable to the courſe of the court. ro. Jac 8 175 a to re- 
N » Jac, 6. (c) For this vid 
. 76 pl. A. N 


And. 31. 
6 Mod. 2. 


Salk. 579. 


2 
6 Mod. 2. 


454 


- Pleas and Pleadings, | 


- Roll. Rep. Upon an iſſue joined in Chancery, on a ſcire faciar upon 4 
257: Bih®P recognizance, the whole record was removed into B, R., and, aſter 
Sir Stephen 2 trial had there, the judgment was arreſted, by reaſon of mil. 
Proctor. awarding the venire ; and the parties being deſirous to replead, the 
Datlife 15- queſtion was, Whether the repleader ſhould be in Chancery or ſr 
Point. B. R.? And it was held by the judges of B. R. that it ſhould be on 
But I tzke in that court. ; Ss 
It to be now | ſeiſe 
the ſettled rule, not to ſuffer the court of King's Bench to alter or amend any iſſue directed out of the 
Chancery, but that for any irregularity herein application muſt be made to the court of Chancery, Yi T 
under title Courts, Juzzfdiftion of the Court of Chancery. | rar 
and t 
2 Vent. 196. It is held, that there can be no cofts to either party on a fe. ſud 1 
fra Sieg pleader (a), becaule it is a judgment of the court upon the plead: claim 
2. ing, and therefore differs from an amendment, which can claim 
regularly be without payment of coſts. from 
x Burr. 304. [But, ſince the practice of ſetting aſide verdicts has prevailed, In 
repleaders have been rarely granted, fo that under the modem feme, 
practice, the courts can direct the coſts to be paid by the party & fon 
to whom the miltake in the pleadings is imputable. ) tal ca 
| | entire 
| 3 9 trial v 
2, A Repleader in what Caſes to be awarded. being 
oro. Elz. Herein the general rule is, that if there be an immaterial iſſue, Mr 
{gg and thereupon a verdict, upon which the court cannot know for a 
Ray 137. Whom to give judgment, whether for the plaintiff or the defend- 2 
240. Lev, ant, a.repleader is regularly to be awarded ; for ſuch immateri * 1 
8 iſſue is not aided after verdict by 32 H. 8. c. 30. or any of the 2. 
ere iſſue N 2 Te" . be did not 
Kieined ſtatutes of jeofail ; for, if what is material in the pleadings be not 2 
| upon a mat- put in iſſue, it is not made neceſlary to be proved on tlie trial: 0 _ IP 
ter not. ift it be alleged and proved, yet, if it appear ſufficient, ſo as nd mal 
trĩable. . n . . ood might l 
Raym. 453. to be deciſive between the parties, the verdict will be no g for the 
Cro. Ez. foundation for the judgment. But an (5) informal iflue is helped perla 
1 e by the verdict. 5 | (A 
time is immaterial, and yet made part of the iſſue. Latch, 92. 2 Sand. 318. 2 Lex. 12+ Hard. (0 the tl 
For an iſſue on an immaterial traverſe, Moor, 693. pl. 959. Cro. EIiz. 456. Winch; 76, 0 R 5 n 
Eliz. 228. Golf. 39. pl. 18. Savil, 78. 1 Sand. 22. (5) If the plea on which the iſſue js bi eplica 
have no colourable pretence in it to bar the plaintiff, or it it be againſt an expreſs rule in the Jaw 3 thenh to be ar 
the iſſue is immaterial, and ſo as if there was no iflue, and therefore it is not aided by the ſtatute : — thou h 
if it have the countenance of a legal plea, though it want neceſſary matter to make it ſufficient, t f 5 8 
ſhall, be no repleader, becauſe it is helped after verdict. Moor, 867. pl. 925. & wide an 3 ut did 
Carth. 351. Diverſity where an iſlue js mi$jvined, and where there is no iſſue. 2 Roll, Rep. 15 this Was 
Cro. Jac 580. 2 Leon. 195. 3 Leon. 67. Godb. 56. Queſtion 
Cro. Jac. g. In trover againſt baron and feme upon a finding of the good Uy Ter, 
_ fo the feme during coverture, and a converfion to her uſe, p, * 
3 pleaded quad ipſi non ſiurit culpabiles ; which was held ill, be as In an 
there was no tort ſuppoſed in the huſband, and h pleaded 
repleader was awarded, and the plea made quod 2 non of 3 verdict 
culpabilis. | WES. a wri 
Owen, 33. If in debt upon an obligation by the ſheriffs of London , otherwiſ 
Houſe and FJ. $. he pleads, that he being arreſted by precept out of „ © Cour 
Elkin v. 4 4 ere, ay #- the bond, ® If in d 
Gtindon, appeared at the day according to the condition of * n 
S. P. aid to thereupon iſſue is joined; in this caſe there ſhall be 2 aft W I 


Pleas and leadings. 453 


4 for the apperance being entered of record, as it ought to be, the have been 
er lame is — by the record, and not by a jury. — 
ll Bret v. Shepherd, the ſame term. Leon. 90. 
the In trover for divers trees, the defendant pleads, that Queen Mary Cro. Elia. 
95 was ſeiſed in fee of the manor of D., where thoſe trees were grow- 85. + wad 
be ing, and that ſhe granted it to the defendant in tail, whereby he was * 
ſeiled thereof, and that F. S. cut the ſaid trees, and granted them to v. Kemp. 
wt of the plaintiff, who loſt them, and the defendant found them, and con- 
* rerted them, c., the plaintiff replies, de Tr ſud propria, &c., 
and thereupon iſſue is joined: it was held, that pleading de injurià 
1 ſud proprid was ill, where the defendant makes juſtification by 
*I'i claiming an intereſt in the freehold to himſelf ; but that where one 
ang claims not any intereſt, but juſtifies by command or authority derived 
from another, it is otherwiſe ; wherefore a repleader was awarded. 
led, In battery the baron juſtifies, for that the plaintiff aſſaulted his Cro. Jace 
oa feme, in aid of whom, &c. the feme by herſelf pleads and juſtifies 739 _ 
patty de ſon aſſault demeſne ; the plaintiff ſaith, de injuria ſud proprid abſque Thorpe and 
tali cauſd and both iſſues found for the plaintiff, and damages his wife, 
| entirely given; and now alleged in arreſt of judgment, that the 
trial was ill; for the feme by herſelf cannot plead, and the damages 
being entirely aſſeſſed, all was ill; and of that opinion was 
F court, and awarded that they ſhould replead. 
** If in debt upon a bond, conditioned for the payment of 6o/. Cro. Jacs 
* upon the 25th of June, the defendant pleads payment of the ſaid 7 | Ns 
ary 60%. upon the 20th day of June ſecundum formam & effetum con- Brocken 
of by Gtins ; and thereupon iſſue is joined and a verdict found, that he 
de not did not pay the ſaid 60 J. upon the 20th of June; the plaintiff ſhall 
1.6 not have judgment, for the iſſue is taken dehors the matter of the 
2003 condition, and ſo void; and it might not be paid the 20th, and yet 


might be paid the 25th; but it is held, that if it had been found 
for the defendant, viz, that the money was paid the ſaid 2ath day, 
perhaps the verdict would have made it good. | 
(A bond was conditioned for the payment of money an or before Tryon v. 


. 85 the 5th of December. Plea of payment on the 5th of December, 5 994. 
5 join Replication, iſſue, and verdict for the plaintiff, This was holden 1 Bus 
” ew to be an immaterial iſſue, and a repleader was therefore awarded: 302. It was 


#7 bo though it would have been excluſive, if found for the defendant * 12 
„ Lev. 3 but did not conclude, when found for the plaintiff. And 2 * 
Rep. 13% lis was a !lip of the defendant, yet, as it did not determine which he 


Queſtion, a repleader was awarded.] 8 — of 


poods Vf N never to grant a repleader, when the iſſue is found againſt the party tendering ita 
* 399, 7 a 


In an action of debt upon a ſimple contract, payment was Keb. 662. 

refore 1 i pleaded at A., plaintiff traverſes, that the payment was at A.. and * 

n ef ina a verdict, that the defendant did not pay at A. It was moved ". % | 
ma writ of error, that there ought to have been a repleader ; 

1 17 Alerwiſe, if the verdict had been found for the defendant: but - 
N. the court affirmed the judgment. | | 
If in debt upon a ſingle bill the defendant pleads payment with- 5 Co. 43. 
dat au aequittance, and thereupon iſſue is joined, and found = ++ <p 
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the plaintiff, he ſhall have judgment; for though payment with. 
„ge he Out an acquittance.is no plea to a ſingle bill, yet, becauſe iſſue wy 
Gat. 4 Afin.. joined upon an affirmative and a negative, and a veidict for the 
c. 16. $12. plaiatiff, he ſhall have judgment“. "0 
Lev. 37. Debt for rent againſt lefize for years, defendant pleads, that be: 
2 fore any rent due he aſſigned the term to another, of which plain. 

. *, tiff had notice; iſſue upon the notice, and verdict for the de. 
fendant, but no judgment was given, but a repleader awarded, in 
regard the iſſue was joined on a thing not material. | 


456 


dari 139 In debt on a bond againſt the defendant as executor, iſſue wa 
Dawſon, joined, whether the defendant had aſſets or not, on the 3oth day 
; of November, which was the day on which he had the firlt notice 

of the plaintiff's original writ; and it was found for the defend- 

ant, that then he had not aſſets; and this being held an immate- 

rial iſſue, (for though he had not aſſets then, yet, if he had any 
afterwards, he is liable to the plaintiff's action,) a repleader waz 

| awarded. SR | 

Qro. Car. If in debt upon an obligation, conditioned for the payment df 
3 oO. upon the 31ſt day of September following, the defendant 
7. Jegon. Pleads payment the ſaid 31ſt day according to the condition ; and 


Jan. 14. thereupon ifſue is joined, and found, that the money was not paid 
Ney, 5 oy upon the ſaid day, the plaintiff ſhall have judgment; for though 
5. C. the iſſue is upon an impoſſibility, there being no ſuch day, yet the 

4 jury finding it not paid at the day, or at any time before, in effect 
find it was never paid, which is a good verdict. 

Treſpaſs for battery and falſe impriſonment ſuch a day and 
place; the defendant juſtified at another day and place by virtue 
of a writ and warrant from the ſheriff, ab/que hoc, that he 1 
guilty alitèr vel alio modo, vel at any other place; the plaintiff re 
plied, that he is guilty alitzr & alio made, and at another place; 
whereupon iſſue was joined, and verdict for the plaintiff; but for 
the badneſs and uncertainty of the iſſue, upon motion in arrel, 
judgment was ſtaid, and a repleader awarded. 
zent. 196. In afumpfit againſt an adminiſtratrix, the defendant pleaded 
quod pſa non aſumpſit inſtead of the inteſtate; and after verdi 
repleader was awarded. 5 
Roll. Abr. But, if on an iſſue tendered by the plaintiff the defendant join 
200. Yelv. the fmiliter by the plaintiff's name, or the plaintiff joins the. 


M afters Vs 
Wood, 


2 Bog liter by the defendant's to an iſſue tendered by the defendant-; this 
8 3 ſhall be amended, there being a negative and affirmative befor 
o. E£1Z+ 


: between the plaintiff and defendant, which is the pattern from 
752. Style, „„ « | . * E 
367. Palm. whence the joining of that iſſue is to be taken; and this being 2 


524, L. P. plain miſtake, as appears from the nature of the thing, of ous 


man's name for another. | 
In an action upon a penal ſtatute the defendant pleaded non de 
tet to the informer, & de hoc ponit ſe ſuper patriam'; and iſſue was 


Vent. 122. 


Reynell v. 
Heal, 


2 Keb. 588. Joined, & pbrædict. the informer ſimilitèr, without mentioning the 
S. C. king; and after a verdict. for the plaintiff 24 repleader 9 


u. A 
1 4 in awarded f. ; 


this caſe, the King not being a party to the ſuit, but the informer the only plaiatiff, though he be 


for the King and himſelf ? 


If 
inſufff 
anoth 
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the If the jury do not find aſſets to a certain value, the verdict is 40E. 3. 15 
Wy inſufficient, and a repleader ſhall be granted, and the iſſue tried by — pl. 
the another inqueſt. ; . | 6 Mod. 3. 


bes 3. Repleader at what Time to be awarded, 
ans 
de- It ſeems, that at common law, a repleader was as well allowed Salk. 579. 


before, as after, trial, becauſe a verdict did not cure an immaterial ; Keb. 
iſue; but, (a) it ſeems, to be now ſettled, that no repleader ought 6 3 
to be allowed before trial, becauſe the fault of the iſſue may be S. P. and 
helped by the trial by the ſtatute of jeofails. that it is 


diſcretionary 
in the court, but not adviſable, fince the verdict may cure immaterial or informal iflues, 


ond. 

ute It is held by a multitude of authorities, that after a demurrer 5 Co. 52. 
any the repteader is not to be admitted, becauſe by the demurrer the _— 
was parties have put themſelves on the judgment of the court. pl. 372. 


Popb. 42. Savil, 89. Latch, 148. Leon, 79. Moor, 461. pl. 644. $67. pl. 925. Roll. Rep. 271. 


e And. 168. Lev. 142. 6 Mod. 102. But in 3 Lev. 20. there is an inſtance of a repleader after a 
nt 0 demurrer; and in 3 Lev. 440. it. is ſaid, that there was a repleader after demurrer and ſolemn argument; 
Cant but theſe caſes have of late been denied to be law. 
and : | 
paid It is ſaid to have been uſual in ancient times to award a re- 2 Sand. 379 
ough pleader upon a writ of error in B. R. but it ſeems to be now x _= oe 
t the agreed, that there can be no repleader upon a writ of error. 6 Mod. fed? 
effect It is held, that no repleader can be awarded aſter a default. 22 579 

od. . — 
- gh No repleader after a diſcontinuance. Comb, 323, Ld, Raym. 20. Salk, 219. pl. 4" 
virtue 
he 15 
if re- (N) Demurrer : And herein, 
place; 
ut „ 1. The Definition and Nature of a Demurrer. 
urelt, | 

A (5) Demurrer in (e) pleading is an admiſſion by the adverſe Dog. pt. 

leaded party of the fact charged in the count or declaration, plea, , A Finch, 
dict: replication, Sc. (d), and refers the law ariſing on ſuch fact to the (3) Cannes, 


judgment of the court. ſays my 


t joins fro = 1 5 Lord Coke, 
r m the Latin word demoerari, to abide, in law. Co, Lit. 71. b. (c) As there may be a demurter 
e ſens 1g counts and pleas, ſo there may be of aid prior, voucher, receit, waging of law, and the like. Co. 
t; this 5 72+ 3. For demutring on evidence, vide infra. (d) May be taken to the rejoinder, &c. and 
before K 1 ſpecial as well as a general plea ; for all parts of pleading to iſſue ought to be according to the rules 
| 1; and if any part fail, the whole is naught, and may therefore be demurred unto. Co. Lit. 72. a. 
| from L.. Reg. 435. | | | 
being 3 It - . .* - | 
of one * termed in ſome books an iſſue in law, and therefore in a Co. Lit. 27, 
| <aration, plea, Sc. there may be two independent iſſues, viz. a 7 
non d. 1 which is the iſſue in law, determined by the court; and * 438. 
ue w. n os in fact, determinable by the jury. But this muſt be un- 5 Cox Weg. 
ing the = ood as to diſtinct parts of the ſame declaration, plea, c., Pyer 31+ a. 
er wa id is never allowed the defendant to plead and demur to the mM 


me fact, this being a duplicity that would draw the matter to dif- 


þ he Fan e, and would be vexatious and expenſive, were 
r 7 td; for in ſuch caſe the party would demur ſpecially 
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Pleas and Pleadings. 
| how, and if he was over-ruled there, then he would deny the 


Caſes in I. 80, on the ſtatute 4 & 5 Ann. c. 16. which enables 


— 280. by leave of the court to plead ſeveral pleas, &r. , it hath been re. 
Jefferies. fuſed to allow a defendant to plead and demur to the fame de. 


* But the claration; for a demurrer is fo far from being a plea, that it i; 


defendant an excuſe for not pleading; and it would be abſurd for the 
may demur * , * 

tone count, party to plead, and at the fame time pray that he might not 
and plead to plead *. 8 
another, for 

ſeparate counts are as ſeveral declarations. [And when there are ſeveral counts In a declaration, ſome of 
which are good in point of law, and the reſt bad, the defendant can only demur to the latter; for if be 
were to demur generally, to the whole declaration, the court would give judgment againſt him, 1 Saund, 
286. 2 Saund. 380. 1 Wilſ. 248. But, if a plea or replication, which is entire, be bad in part, it i 
bad for the whole. 2 Saund. 124. 1 Salk. 312. 1 Term Rep. 40. 3 Term Rep. 374+] 


If there be a demurrer to part, and an iſſue for part, the more 


8 orderly courſe is to give judgment upon the demurrer firſt; but 
716. Palm, yet it is in the diſcretion of the court to try the iſſue firſt if they 
577. S. P. will. : 
becauſe the 
jury can then aſſeſs the damages on the whale. In practice, it is uſual and advifable to determine the 
flue in law firſt, for the following reaſons : firſt, that the determination of an iſſue in law is generally 
more expeditious, and leſs expenſive, than the trial of an flue in fact: ſecondly, that if the iſſue in bv 
go to the whole cauſe of action, and be determined againſt the plaintiff, it is concluſive, and there is no 
occaſion afterwards to try the iſſue in fact; whereas, if the iſſue in fact be firſt tried, and found for the 
plaintiff, he muſt till proceed to the determination of the iſſue in law, and if that be found againſt him, 
he will not be allowed his coſts of the trial of the iſſue in fact: and laitly, that whether the demurrer 
goes to the whole, or part of the cauſe of action, if the plaintiff proceed to argue it firſt, and the court 
ſhould be of opinion againſt him, he may amend as at common law; but, after the cauſe has been carried 
down to trial, he cannot amend any farther than is allowable by the ſtatutes of amendment, Tit 
Pr. 476, 7. 
Salk. 219, If there be a demurrer to part, and an iſſue upon other part, and 
pi-6. fr judgment be given for the plaintiff upon the demurrer, he may er- 
; ter a non pros as to the iſſue, and proceed to a writ of inquiry on 
the demurrer: but without a now proshe cannot have a writ of in- 
quiry, becauſe on the trial of the iſſue the ſame jury will aſcertain 


the damages for that part to which the demurrer was. 


2. The Manner and Form of demurring ; and therein, of joining 


' in Demurrer, and waiving thereof. 
Co. Lit. The words of a demurrer, when to the declaration, are guia fun- 
* = 0 ratio, & c. materiaque in eddem contenta minus ſufficiens in At f. 
. 5 U. . 


Wen the fit, & e.; and to a plea are quia placitum, &c. materiaque in cm 
dobltantial contenta minus ſufficiens in lege exiſtit, &c. unde pro defettu fuſficrents 
| 46g © narrationis five placiti, & c. petit judicium, &; to which the advexie 
vas in,; party replies, quod narratio, or placitum prædictum, &c. materia 
though ill in eodem contenta bon. & ſufficien. in 7 exiſtunt, & e. & petit 
— um, and thereupon the demurrer is ſaid to be joined, | 
held it a demurrer. Vide 5 Mod. 132. 


Co. Lits In ſome caſes a man ſhall allege ſpecial matter, and doc 

75. bwWith a demurrer; as, in an action of treſpaſs brought by. 1 
for the taking of his horſe, the defendant pleads, that he im 

Vos poſſeſſed of the horſe until he was by one J. . apud 
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who gave him to the plaintiff, &c., the plaintiff ſaith, that J. S. 
named in the bar, and J. S. the plaintiff, are all one perſon and 
not divers; and to the plea pleaded by the defendant in the man- 
ner, he demurred in law; and the court held the plea and de- 
murrer good, and that without the matter thus alleged he could 
not demur. 

In a guare impedit the patron pleaded one plea in bar, and the Leon. 139. 
incumbent the ſame plea by himſelf; the Queen demurred thus, Iba Wren; - 
Awad ſeparatia placita per def. ſeparaliter placitat. difta domina re- war” 
gina neceſſe non Haber nec per legem terre tenetur reſpondere ; & per Canterbury 
cur.: the demurrer ought to have been ſeveral on each plea by * other. 
itſelf, | 

If a defendant demur in abatement, the court will notwith- Salk. 220. 
tanding give a final judgment, becauſe there cannot be a de- 5. 7: Po 
murrer in abatement; for, if the matter of abatement be extrin- 
ſick, the defendant muſt plead it; if intrinfick, the court will take J 
notice of it themſelves. 2 Hawk. 


After the plaintiff and defendant have joined in the iſſue, which Show. 213. 
is to be tried betwixt them, neither of them (a) can demur with- LI. Res. 
out the conſent of the other ; for by joining in the iſſue they have 727 A de- 
admitted the pleadings to be good, and ſufficient to try the iſſue. mutter to 


an appeal 
hath been received after iſſue joined. Cro. Eliz. 1866. But it hath been adjudged, that E demurrer x 
to an inditment ought not to be received after vesdict. Sid. 208. 


So, it hath. been reſolved, that after a demurrer there cannot Co. Elie, 
be a repleader; for the parties, by their mutual conſent, having G gm 
put themſelves on the judgment of the court, cannot without ** 
leave of the court replead. 


There cannot be (5) a demurrer to a demurrer; and if there Salle. 21h. 


be, it makes a diſcontinuance, for there is no difference between l. 4+ 14. 


pleading over when iſſue is offered, and not joining in demurrer, (b) It x 


but pleading over, both are alike, and make a diſcontinuance. ſaid that one 
| g . may demur 
to 2 demurrer for the doubleneſs of it, for a demurrer ought to have formality and certainty in it to avoid 
barhariſm, and inveigling of the court; but, if one that might demnr do not demur to it, but join in 
the demurter, he cannot demur afterwards, for he hath flipped his advantage. Lil. Reg. 438.——And 
in caſe of a demurrer to a plea in abatement, it is ſaid, one may demur upon that:demurrer. But per 


Halt, C. J. that is, where the demurrer is not appoſite; but, if the demurrer be and te 
wilt juin. Comb. 3c6, Mor ty ö 


It is ſaid, that there are the ſame rules for joining in demurrer Skin, 217. 
% there are in pleading z and that in 8 caſes, not capital, f 1. = 
the courſe is to allow the party four days to join in demurrer z but State Trials, 
it bath been held, that in capital cafes the party muſt join in de- & V. 229, 
murrer inſtantèr. 1 

fa demurrer be entered it cannot be waived, except both the c. on. 
Phintiff and defendant conſent unto. it, nor then without leave 1 
of the court; becauſe by the demurrer both parties have ſubmitted 15 Mod, 18. 
2 in law in queſtion betwixt them to the judgment of 
ue court. 

A demurrer js not to be allowed unleſs it be ſigned by counſel. Ll, Raps 
I dmurrer upon a. challenge to a jury is without a eounſel's or ſerjeant's hand * 
ele de herz ths Ned $a up without further — 3 Ln 222s ny 
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| Co. Lit. It is laid down as a general and unconteſted rule, that a de 


hy ' 


3. What Facts are admitted by a Demurrer, A 


Beer ar, murrer admits all ſuch matters of fact as are ſufficiently pleaded 
5 Co. 69. Dot. pl. 119. Hob. 81. Sand. 353. Carth. 31. 5 


H. 6. 3. And therefore if in waſte the defendant demurs to the declars 


Dock. pl. tion, and it is adjudged againſt him, there ſhall iſſue no writ of 

mY waſte, this being admitted by the demurrer ; but a writ hall ifſue 
to inquire of the damages. . | 

Hob. 56. But matters not ſufficiently pleaded are not admitted by a de. 
murrer: ſo, in a demurrer upon a matter in law, ſays my Lord 
Hobart, though the parties will join upon ſome one. point, upon 
which, if it ſtood alone, judgment ſhould be given for the one 
party, yet, if upon the whole record matter in law appears why 
judgment ſhould be given againſt the; ſaid party, the court muk 
determine ſo; for it is the office of the court to determine the 
law upon the whole record, and the conſent of parties cannot 
prejudice their opinions, nor diſcharge them of their office in that 

out. | 

2 Sand. 379, 5 If in covenant divers breaches are aſſigned, ſome of which are 

380. (4) In good and others ill, and the defendant demurs to the whole de- 

_— claration, the plaintiff ſhall have judgment for (a) thoſe which are 

things, and well aſſigned, and for the others ſhall be barred, | 


among the 


*xeſt de duobus fulcris, the defendant demurred, and Holt, Ch. J. refuſed to give judgment uod nil capi 


Faying, the plaintiff may take ſeveral damages, and releaſe as to this, and then take judgment as to the 
met, and all would be well. Salk. 218. pl. 1. | 


% 


4. How far a Judgment on a Demurrer is peremptory. 


{5) So, It ſeems to be agreed as a general rule, that a (6) judgment on 


— * _ a demurrer is as concluſive and binding, as if the ſame had been 
tute che # 


aCts, that after a verdict, Se . 14 
a erſon convicted of ſuch an offence ſhall forfeit ſo and ſo, a conviction on a demurret hath been bel 
ſufficient... 31 Co. 58. Roll. Rep. 89. 


Jenk. 305. But upon a plea to the juriſdiction, perſon, writ, aid prioh 
Gilb. C P. view, eſſoin (c), voucher, and demurrer joined upon ſuch plea & 


S » Ld. . = * 2 
= 351. Prayer, and ruled againſt him who demurs, there is only judgment 
Say. Rep. to anſwer over, 

46. 2 Will. 


308.) (c).Dyer, 69. pl 35. 347. pl. 5. If after a demurrer a perſon ſhall have the adraatage> 


” 


Nis age, rere 3 H. 6. 46. Dock. pl. 116. 


Tidd's Pro [But in other caſes, the judgment is interlocutory or final, 20. 
178,9 cording to the nature of the action: if the _— be Jay damages 
| in «fſumpht, &c. it is interlocutory, and ſhould be ſigned, on 
penny ſtamped paper, with the judgments, after which the y 
mages ſhould be aſſeſſed, on a writ of inquiry, or 82 . 
the Maſter : but in debt, &c. for a ſum certain, the judgme 


%% Str. final, and there being no neceſſity for a rule for judgment (0), | 


325. 


plaintiff may immediately tax his coſts, and take out execuu® | 


indic 
will 1 
ment 
prope 
a rep 
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Pleas and Pleadings. | 461 
it ſeems to be the better opinion, that a general demurrer, con- Va. 
cluding in bar of an appeal or indictment, or a demurrer to a plea 7 Hawk. 
1 bar which admits the fact, or to a replication to ſuch a plea, 
is peremptory and concluſive; ſo that if the indictment be good, 
| judgment and execution ſhall go againſt the priſoner. 

But it hath been adjudged, that if an appellee demur in law to Dyer, 38. 
an appeal by reaſon o the inſufficiency of the declaration, or ge- Cie Hi. 
| ncrally demur to the declaration, with a concluſion ef petit judi- 


4” aum de narratione illd, & quod narratis illa caſſetur, &c., ſuch de- 

iſſue murrer ſhall not conclude him from pleading over to the —_— 
either at the ſame time with the demurrer, or after it ſhall be ad - 

de. judged againſt him. | E 

Lord But ia criminal caſes, not capital, if the defendant demur to an Cro. EN. 

upon indictment, Sc., whether in abatement or otherwiſe, the court . _ 

one | will not give judgment againſt him to anſwer over, but final judg- '- 

why ment; for it ſeems, that in ſuch caſes there can be no demurrer 

muſt properly in abatement, except it be to a plea in abatement, or to 

2 the a replic tion to ſuch a plea. 

nnot 

that 5. Of the Difference between a general and ſpecial Demurrer. 

h are A demurrer is ſaid to be general or ſpecial (a); general, where Co. Lit. 

le des no particular cauſe is alleged; ſpecial, where the particular thing 10 _—H 

h are objected to is pointed out, and inſiſted upon as the cauſe of 11s fa 
demurrer. And herein it is faid (6), that as a general demurrer general de- 

{cath confefſeth all ſuch matters of fact as are ſufficiently pleaded, fo, PM" ns 

to the he that demurs ſpecially can take no advantage of any other mat- eee 
ter of form than what he hath expreſſed in his demurrer; but he % p/acitum, 
may of any other matter of ſubſtance. | = — 


en ert. minus ſuſficien. in lege exiſt , &c. A demurrer, becauſe incerta & caret forma, is a general 
Eur, Show. 212. Comb. 297. (6) 10 Co. 88. | 


And herein it is ſaid, that the ancient practice was, to demur Vent. 240. 
ſpecially, and that the way was, when the pleadings were drawn 2 
t the bar, to make the exception immediately, and the other party de. 1 
might mend if he pleaſed, or migkt demur it he durſt venture it; demurrers, 


and Hale ſays, that though now they are put in paper, yet ſuch a ys to 


| g ſhew the 
4 courle ſhould be obſerved, that perſons may not be caught by —_ 
p demurrers contrary to the original intention of them. dergurrer. 


2 Bulſt. 267. per Coke. 

But, as the law requires regularity in the proceeding, and that Yelv. 38. 
vantage d al parts of pleading ſhould be according to approved precedents, it ie peed 
ſeems an eſtabliſhed rule, not to admit the party to amend after a n hae, 

5 demurrer entered of record; though it hath been held, that if the 3 Lev- 39. 
nal, paintiff declares and the defendant pleads, and the plaintiff replies 6 Mode ay; 
amages and the defendant demurs, and the plaintiff joins in demutrer 4 — 5 
treble Yet th NIE 7 . P ) . „ 2 Salk. 520, 
me je ne Plaintiff may move to amend on payment of coſts, if the Gil. C. FP. 

the cauſe be ill in paper: [Indeed, the very intent of requiring miſ- K. f. 


to tak : . 2 Ser. 846. 
ence d akes, in polnt of law, to be ſhewn for cauſe of demurrer, was, 1 Barnard. 


nt 8 to gi , , 
me , Lab the party an opportunity of amending. And even where = B. 213. 
jolt * proceccungs are entered on record, and the demurrer has been 2 4. 
1 argued, 40. 


"% 


. 
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2 Str. 735- argued, the court will give leave to amend, where the juſtice d 
954+ — the caſe requires it, and there is any thing to amend by, Ile 
Hardw. 42. Court, however, will always take care, that if one party obtain 
x Burr. 321. leave to amend, the other party ſhall not be prejudiced or 
— 33% thereby.] So, a party may withdraw a demurrer not entered d 
21. 29. record, and move to amend. 
2 Burr, 756. 
Tidd's Pr, [And leave hath been ſometimes given to a party to withdray 
450. Dorst. his demurrer, after it has been argued, and to plead or reply 4 
ons novo, in order to let in a trial of the merits. Thus, after a 0 
murrer to the defendant's plea had been argued, and the matte 
ſtood over for the judgment of the court, a rule was made to ſhey 
cauſe, why the plaintiff ſhould not have leave to withdraw hi 
demurrer, and reply to the plea; which rule, no cauſe being 
Robinfon ſhewn, was afterwards made abſolute. But this is altogether dil 
| . cretionary in the court. Therefore, where to an action of de 
on abail-bond the defendant pleaded: there was no bill of Mill 
ſex, and the plaintiff demurred, the court, after delivering thei 
opinion in favour of the defendant, refuſed to give the plaintif 
leave to withdraw his demurrer, and amend : And by Wright, | 
It is not uſual to amend, after a demurrer has been argued, and 
the opinion of the court is known: and it is certainly improper 
to give leave in the preſent caſe, it being an action againſt bal 
whom the court is always inclined to fayour.,—So, where the de 
fendant rejoined to ſeveral replications in treſpaſs, and demurei 
to others, and a verdict was found for him upon the iſſues in fatt, 
and contingent damages were aſſeſſed upon the demurrets, whit 
were afterwards over-ruled, the court refuſed to let the defendant 
withdraw his demurrers and plead to iſſue : And by Dennis,] 
Where the demurrer is firſt argued, before any trial of the 
iſſues, the court will give leave to amend ; as in the caſe of bi 
dins v. Giddins (Say. Rep. 316.): But this is an attempt to amend 
iffues in law, after a verdi& has been found on the iſſues in fat} 
and contingent damages allefſed, of which there never was an il 
ſtance. And we do not know where it would end, nor how tit 
cauſe could be again carried down to trial, The court cane 
help ſceing that this is upon record: here are verdicts, and cur 
tingent damages found. The caſes of amendment cited a 
where the whole is ſuppoſed to be in paper; elſe the court coul 
not have done it. We have no authority to do this, after it 
plainly upon record.) | : 
Sand. 285. Alſo, where a perſon hath good cauſe of demutrer at the tint 
apps of his demurring, no act of the other party afterwards will mak 
4 it naught; as, if in debt for rent, the plaintiff declares for mor 
than appears by his own ſhewing to be due to him, and for 
the defendant demurs, the plaintiff cannot afterwards enter a 
mittitur for the overplus ; for by this means the defendant, by" 
lying on his demurrer, might be tricked in his defence. 


But, for the better underſtanding the difference between a fee 
ral and ſpecial demurter, we ſhall briefly conſider, 


* 


— 


Pleas and Pleadings, 


6. What Things are good on a general Demurrer, that would be 


otherwiſe on a fpecial one. * 


Herein the eſtabliſned diſtinction is, that matters of ſubſtance, 
chat is, the omiſſion of ſuch material things as are neceſſary to 
ſhew a right in the plaintiff, or material for the defendant in his 
plea, may be taken advantage of on a general demurrer; but 
matters of form merely mult be ſpecially alleged, and aſſigned as 
cauſes of demurrer. For the law, fays my Lord (a) Hobart, re- 
quires in pleading two things; I/, That it be in matter ſufficient : 
adh, That it be deduced and expreſſed according to the forms of 
law ; and if either the one or the other of theſe be wanting it is 
cauſe of demurrer, with this diſtinction, which ſeems to be 
founded on the common law, and 1s fully explained and confirmed 
by the ſtatutes 27 Zliz. c. 5. & 4 Ann. c. 16. | 


Palm. 368. Leon. 44+ 2 Koll. Rep. 306. Sid. 308. Sand. 9. 31+ 98. 337. 2 Sand. 190. 
Carth. 66. 88. Salk. 291. pl. 5. (a) 


By the 27 Elia. c. 5. 5 1. reciting, © That exceſſive charges and 
« expences, and great delay and hindrance of juſtice hath grown 
« in actions and ſuits between the ſubjects of this realm, by 
« reaſon that, upon ſome ſmall miſtaking, or want of form in 
* pleading, judgments are often reverſed by writs of error, and 
« oftentimes upon demurrers in law, given otherwiſe than the 
* matter in law and very right of the cauſe doth require, whereby 
« the parties are conſtrained either utterly to loſe their right, or 
« elſe after long time, and great trouble and expences, to renew 
* again their ſuits; for remedy whereof it is enacted, that after 
demurrer joined, and entered in an action or ſuit in any court 


« of record within this realm, the Judges ſhall proceed and give 


judgment according as the very right of the cauſe and matter in 
lau ſhall appear unto them, without regarding any imperfection, 
« defect, or want of form in any writ, return, plaint, declaration, 
* or other pleading, proceſs, or courſe of proceeding whatſoever 
except thoſe only which the party demurring ſhall ſpecially and 
* particularly ſet down and expreſs, together with his demurrer, 
and that no judgment to be given ſhall be reverſed by any writ 
ob error for ,any ſuch imperfection, defect, or want of form as 
* 15 aforeſaid, except ſuch only as is before excepted.” 

And 5 2. it is further enacted, That after demurrer joined and 
entered, the court, where the ſame ſhall be, ſhall and may, — 
virtue of this act, from time to time amend all and every ſuc 
. 9 defects, and wants of form, as is before men- 

5 


: pecially and particularly expreſs and ſet down, together with 
is demurrer, as is aforeſaid.” ; 


There is a proviſo in this act, that it ſhall not extend to crimi- 
dal proceedings, 


Hob. 232. 2 Ld. Raym. 798. 7 Mod. 71. 2 Salk, 


other than thoſe only which the party demurring ſhall 
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For this 
diſtinction 
ide 10 Co. 
883. De. 
Ley ſeld's 
caſe. Doct. 
pl. 1 18. 


Style, 41. 


Latch, 185. 
Roll. Rep. 
112. Co. 
Lit. 72. 2. 
Hob. 127. 


It hath been frequently adjudged, that if a plea be double no Co. Lit. 72. 


'antage can be taken thereof on a general demurrer z but the 
2 | party 


Roll. Reps 
112. 


PM TE ES 


= 


LO" 
- — OE rn — 9 


1 + n 


2 Cen EE ITY : : = CI == 4 = : EN ro 
r — r r en = K : <= ls ATE IESSE $f TBE II RED . 
—— e S N * — EI OED — 2723 — 5 — SEA 5 ES» * T — : 5 
: — 4 E N Ec —— = — ES . 2 — r S 9 mp . 
= . — 1 bY wh of a — — 5 — E - < 2 * Soul. Se as * — _ ES... 4 EY 2 7 * 5 * — Þy 
A CIDER = RW EE INS OY 1 r . SF; EP Rds AS = — — EEK age >: 3 
n * 2 2 £ 2 — : Dm - = —O—  ——_— . ͤ——— ————— — 29 2 1 — ane — - = == r 
N 0 - - . - — — == - Wo 4 py 5 
b " 2 : * _ 5 " bak 3 . = II "REI S 5 CESS HE Wa BS EG RIS 2 ————— 2 : 
— — — . — 


* >> 2 . * 4 — — 
. Sion Er agg - — r . nn = ns 


" 
— 2 —̃ 6 — — = ==> = =2c FT l 
_ © af on"; ST ß a IO ORE Ln = n > IE l . p 
— 8 — ERS — a 1 —— * : 8 — — = - : — . IE TRE — = Gr =P no LE 
n - 2 . 1 ————— 7 8 8 . SD her If Soo x 
-* - F = 


82 1 
P eo EEE, r 


n 
2 ot be. 


CEL 1 
—— 


— = FE ES 
8 K .  &— F 
7 U IEEE. 
5 r S 
3 za e 2 
Is e 
E I G 


* wok —— — 


la. . party muſt ſhew (o) ſpecially in v hat the doubleneſs eon ia e 


” murrer for 


for the ſtatute, by requiring to ſhew cauſe, intended to oblige the party to lay his finger Kt the rer 
ch. 


Koll. Rep. 
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(-) In de. only matter of form, and clearly within the aboy 


duplicity, ſtatute 27 Elia. C. 5 | " 4 vals. 
it is not ſufficiegt to demur quia duplex eff, or duplicem habet materiam, but the party muſt ſhew wherin; 


point. Salk. 2719. pl. 5. 2 Ld. Raym. 798. 7 Mod. 71. 2 Salk. 678. pl. 5. per H 


As, in debt upon an obligation ſor performance of articles, which 
3 was to pay fo much at two days in certain, the defendant ſud he 
Crawlsy.. .. Paid aceerdingly, the plaintiff replied that he had not, this wy 
held a double plea, becauſe it went to both days, yet aided'on x 
general demurrer. 5 | 
7000. 94.2... So, if the defendant pleads a plea which amounts to the genen 
Decke pl. iſſue, this is but matter of form, and muſt be taken advantage of 


116. ; I 
Hob. fa. on a ſpecial demurrer : alſo, at common law, if a defendant hal 


Jenk. 36: pleaded a plea which amounted to the general iſſue, and the 
5 plaintiff had demurred thereupon; if the defendant had refuſed io 
plpKkbead the general iſſue, but inſtead thereof joined in demurtet, 
the court determined it againſt him. | 
g Mod. 18. Alſo, it is held, that if a ſpecial matter is pleaded, which looks 
like the colour of a plea, but amounts to the general iſſue, it is nd | 
| cauſe of demurrer; as, if in debt you plead a releaſe, though you e 
might have given it in evidence on nil debet, yet it is no cauſe df 3 7 
demurrer : fo, in debt for rent, if you plead entry and expulſion, 
it is no cauſe of demurrer, though it may be given in evidence on Oo, | 
nil debet. | | | to appe 
Lil; Reg. But, where an act of parliament gives the party privilege to upon a 
436. plead the general iſſue, and he pleads ſpecially, if ſuch ſpecial plea or do n 
be faulty the plaintiff may demur to it; for though he needed not lerves; 
to have pleaded ſpecially, yet having done ſo, his plea mult be 15 not: 
5 agreeable to the rules of law. PN | 
Lil. Reg. There muſt be a ſpecial demurrer to a negative pregnant, that 
437. . is, a negative plea, which doth alſo contain in it an affirmative: lo, 80. f 
to an argumentative plea, that is, a plea which concludes nothing e of 
directly, but only by way of argument or reaſoning z for the coutt and the 
will intend every plea to be good till the contrary doth appear. the bre 
Cro. Eliz. In debt upon an obligation to perform covenants, the defendant on a ger 
Oglethorp pleaded generally performance of covenants, where ſome were in anſwer 1 
3 the negative, and ſome in the aſſirmative; and this was held to be plaintiff 
Hob. 13. but matter of form, and aided by the ſtatute 27 Elia. c. 5. except But, i 
>; ce the party ſheweth for cauſe of his demurrer, that ſome of the of an au 
C 303. covenants are in the negative, and ſome in the affirmative, for tix and the 
court ſhall adjudge according to the truth of the matter: but, of June, 
any of the covenants are in the disjunctive it is otherwiſe, for made an 
court cannot know which of them in the disjunctive he Plaintiff 4 
performed, | aud replied, 
Comb. 297. In debt upon a bond for perſormance of covenants in an indem limited t. 
— v. ure of apprenticeſhip, ſeveral breaches were aſſigned, and te. urrex 
re. » defendant demurred generally; and per Holt, C. J. you could not If in 
(take advantage of the aſſigument of ſeveral breaches even at c. deſendan 
mon law, without ſhewipg it for cauſe; and though in thus Jo 7 þ 
| 27. N. N | — 5 "3 U. 
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demurrer, and therefore ill. 


jet there muſt be ſufficient appear to the court to 


to enable them to pronounce upon it. a 

And therefore it hath been held, that if an executor or admi- 
niſtrator brought an action of debt, and did not produce their 
probate or adminiſtration, that this was not aided. 


80, if a man plead a conveyance of a rent, or the like, that 
cannot paſs without deed, without (a) producing the deed in his 
plea it is not aided ; for it is not enough for the party to ſay that 
de is executor, or that the rent was granted to him, but the court 
muſt ſee and judge of it, elſe the right appears not and the ad- 
verſe party may cauſe the deed to be enrolled, which makes it a 
part of the plea, whereupon the court ſhall judge whether it main- 
tain the plea or not. 


1s the act of the court. 


So, if the means be wanting whereby the right ſhould be made 
to appear, it is incurable : as, if a man bring an action of debt 
upon an obligation and produce it, but ſay it was made beyond ſea, 
or do not allege a place * where it was made, a general demurrer 
ſerves; and for the ſame reaſon two affirmatives without a traverſe 
is not aided, becauſe it admits no trial, without which the court 
cannot ſee the right. 


Sid. 308. 


So, if in debt upon an obligation, conditioned for the perform- 


on a general demurrer; for though the defendant can make no 
anſwer to the breach, yet it ought to appear to the court that the 
plaintiff hath cauſe of action. 


of an award, ſo as, &c., the defendant pleads no award made, 
and the plaintiff replies, that ante exhibitionem bille, ſcilicet the 2qth 
bf June, (which was a day within the ſubmiſſion,) the arbitrators 
Made an award, Sc., and the defendant demurs generally, the 
Plaintiff ſhall have judgment; for though the plaintiff ought to have 
replied, that the arbitrators made their award before the day 
limited to them, yet this is form only, and helped on a general 

urrer, | 
If in debt on a bond for | 
Gefendant pleads no award, and the plaintiff ſets forth an award 
Vith a profert in cur, and the defendant craves cyer, and then 

Vor. V. = |: demurs 


— 


there were the words incerta & caret forma, yet it was held but a 


mee of an award, the defendant pleads nullum fecerunt arbitrium, +" 
and the plaintiff replies and ſhews the award, he muſt alſo ſhew þ Rory 
the breach, without which he hath no cauſe of action, or it is ill Sand. 103. 


465 


But, though matters of form are aided upon a general demurrer, Hob. 233. 
ground their 
judgments upon z and it is not enough that the party hath right, 
but ſuch right muſt be diſcloſed to the judges in the record ſo as 


Hob. 233. 


But this 12 


now aided 


by the ex- 


preſs words of 4 & 5 Ann. c. 16. which vide title Amendment, letter (B). 


Hob. 2 

10 Co. A. 
Cro. Jac. 
178. 013. 
(2) That 
the omi ſſion 
of profert in 
cur. the 
deed plead- 
ed, is only 
matter of 


form, which the party demurring cannot take advantage of upon a general demurrer, and that when 
over of the deed is demanded, it is preſumed that the deed is in court, and that ei /eg:tur ; the reading 


Hob. 233. 
* Suppoling 
a bond made 
in and dated 
at Fort St, 
George, in 
the Eait In- 
dies, it is 
uſucl to al. 


lege it made there, under a ſcilicet, at Weſtminſter, or wherever the venue is laid. 


But, if in debt on an obligation conditioned for the performange Sid. 370. 


ance of an award, the to on 
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demurs for variance between the award ſet out in the replicating 
and the oyer, and the variances appear material, the defendant mf 
have judgment; otherwiſe, if the variance had been as to thi 

parts in which the award was void. 
Carth. 65. It hath been held, that a declaration in treſpaſs, not concluding 
84. contra pacem domini regis was ill on a general demurrer; but thy 
253. is now helped by the forementioned ſtatute 4 & 5 Am. «16 
which enacts, „That no advantage or exception ſhall be takes 
«© of or for an immaterial traverſe, or of or for the defaultd 


« alleging the bringing into court any bond, bill, indenture, « : Be 
« other deed whatſoever mentioned in the declaration, or othe 1 
« pleading, or of or for the default of alleging of the bring WF / - 
ce into court letters teſtamentary or letters of adminiſtration, d a 
« of or for the omiſſion of vi & armis & contra pacem, or either T 

« of them, or of or for the want of averment of hoc paratu g B 
tc veriſicare per recordum, or of or for not alleging prout patet jr - 
« recordum ; but the court ſhall give judgment according to th ag 
« very right of the cauſe as aforeſaid, without regarding any ſuc N 
« imperfections, omiſſions, and defects, or any other matter a ae 

4 like nature, except the ſame ſhall be ſpecially and particular * 
« fct down and ſhewn for cauſe of demurrer.” _ 
he ma 
7. Demurrer to Evidence. the ma 
As, 
Co. Lit. 72 Demurrer to evidence is an admiſſion of the truth of the fat is den; 
pong _ alleged by the adverſe party, or an acknowledgment, that tix evident 
Ravm. 404. Evidence produced by him at the trial of the cauſe is true, butt or not 
2 Jon. 146. denial of its operation and effect in law, whereupon the party & but in 
— [0 murs, and prays the judgment of the court; for, the fact be then th 
reaſon for agreed on, the judges are the proper expoſitors of the law, ans and in 
demurring are to determine the fame, and not the jury. But, if a matterd in offer 
is, — OP evidence, which is thought material, be offered, and the court di: that jus 
Jury, if they allow or over- rule it, this is a proper matter for a (a) bill of excep venire | 
pleaſe, may tions, which the judges are compellable to ſign. Alſo (6), ti inſufficie 
. court over- rules one who offers to demur upon evidence, this ni 2g 

verdict, and Proper caſe for a bill of exceptions, and the remedy whicl. ut 

then the ſtatute in that caſe provides. {If a 
facts never eridenc. 


appear on the record. Per Buller, J. Doug. 134-] (a) For this wide title Bill of Txterim 
(5) g Co. 13. 2 Inſt. 426. and Cro. Car. 341. Cort and The Biſhop of St. David's adjudgth— 
Jon. 331. S. C. by which it appears, that a bill ot exceptions was tendered and ſigned. 


* 
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5 Co. 104. If in ejectment, or any other action, the plaintiff give in en 


5 * dence any matter in writing or record, or a ſentence in the ſpiritus 


Elis. 751-2. court, and the defendant offer to demur thereupon, the plaign 


* 


S. C. ad- cannot refuſe joining in demurrer, but muſt do the ſame, or w 


Judged, be- n; 
— 46g his evidence. 


cannot be any variance of a matter in writing. od 
5Co. 104 Alſo, if the plaintiff produce witneſſes to prove any matt 


mare _ fact, upon which any queſtion of law ariſes, and the deſendi 


Where it admit their teſtimony to be true, in ſuch caſe likewiſe the det 8 
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tht may demur: ſo, the plaintiff may demur upon the evidence is faid, that 


6 . if either 
offered by-the defendant mutatis mutandis. whe = 


to demur upon any evidence given by witneſſes, the other, unleſs he pleaſeth, ſhall not be compelled to 
uin; becauſe the credit of their teſtimony is to be examined by a jury; and the evidence is uncertain, 


| and may be enforced more or leſs, but both parties may agtee to join in demurrer upon ſuch evidence. 


—— Alſo it is faid, that in a demurrer upon evidence the party demurred unto may demand judgment of 
the court, whether he ought to join in the demurrer; for if there be not a colourable matter to ground 
the demurrer upon, the court will not torce the party to join in it, but will over-tule it, that juſtice 


gay aot be frivoloully delayed. Lil. Reg. 437. 


But in the caſe of the king, he by his prerogative is not obliged Co. Lit. 72. 


to join in any demurrer z but in caſe any doubt ariſes, the court 5 yes 
may direct the Jury to find the matter ſpecial, and thereupon de- &, Eltz. 
he law 1s. 8 752. 5 Co. 
104. S. P. 
The king by his prerogative may waive his iſſue and demur in law, & e cont, Plow. 8 5. a. 236. 


He that demurs upon evidence ought to confeſs the whole mat- Allen, 18. 


ter of fact to be true, and nat refer that to the judgment of the Wright v. 
f : "i . Paul Pinder, 
court; and if the matter of fact be uncertainly alleged, or it be d to be 


| doubtful whether it be true or no, becauſe offered to be proved reſolved. 


only by preſumptions and probabilities, and the other party will — 
demur thereupon, he that alleges this matter cannot join in de-“ * 
murrer with him, but ought to pray the judgment of the court, that 
he may not be admitted to his demurrer, unleſs he will confeſs 
the matter of fact to be true. | 

As, if it be alleged by one party, that there is ſuch a writ, which Stile, 22. 
1s denied by the other, and thereupon there is a demurrer to the w_—_— 
eridence z upon this there can be no judgment given, for the being (a) In Site; 
or not being ſuch a writ is a fact that the jury ſhould determine; 34. it is 
but in this caſe a writ ſhould have been admitted iel quel, and nid by 
L 1 . . Rolle, that 
then the effect thereof might have been determined by the court; ; new cenie 
and in this caſe both parties having miſbehaved themſelves, the one facias ſhould 
in ofering and the other in joining in demurrer, the court held, 89 in tha 
bh Þ 5 4 | 6 ſame man- 
tat judgment could not be given for either, but that an (a) alias ner, as if a 


venire facias ſhould be awarded. ſpecial ver- 

; ' diR be found 
inſufficient; but in Allen, 18. the opinion of the court was, that an aljas venire facias thould be 
warced, and nut a genre de nv, becauie no verdict was given. 


{If a matter of record, or other matter in writing, be offered in Tidd's Pr. 
enidence to maintain an iſſue joined between the parties, all the 352, 3» 4. 
v00ks agree, that the adverſe party may inſiſt upon the jury being | 
uſcharged from giving a verdict by demurring to the evidence, and 
obliging the party offering the ſame to join in demurrer, or waive 
the evidence: and the reaſon given for it is, that there cannot be 
any variance of matter in writing. The books alſo agree, that if 
pars! evidence be offered, and the adverſe party demur; he who 
ders the evidence may join in demurrer if he will. But the 
language of the old books is very indiſtinct upon the quettion, 

Whether the party offering parel evidence ſhall be obliged to join in 
Gmurrer. In a late caſe which came before the Houſe of Lords, 


(en and Johnſen v. Hunter, 2 H. Bl. 187.) it was obſerved, in 
bi "ering the opinion of the judges, that para evidence is ſome- 
"Mes certain, and no more admitting of any 'variance, than a 


Hh 2 


matter 
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matter in writing; but it is alſo often looſe and 1 
often circumſtantial. The reaſon for obliging the party offer 
evidence in writing, to yu in demurrer, applies to the firſt ſond 
parol evidence; but it does not apply to parol evidence that is hoc 
and indeterminate, which may be urged with more or leſs eſed 
to a jury; and leaſt of all, will it apply to evidence of circum. 
ſtances, which evidence is meant to operate beyond the proof of 
the exiſtence of thoſe circumſtances, and to conduce to the progf 
of the exiſtence of other facts. In ſuch caſes, however, if the 
party, who demurs, will admit the evidence of the fact, whic 
evidence is looſe and indeterminate, or, in the cafe of circum. 
ſtantial evidence, if he will admit the exiſtence of the fact, which 
the circumſtances offered in evidence conduce to prove, there vil 
then be no more variance in this parol evidence, than in a matter 
in writing; and in ſuch caſe, the party ſhall be allowed to demu, 
and his adverſary mult join in demurrer. But on à demurrer u 
circumſtantial evidence, unleſs the party demurring will diſtin 
admit, upon the record, every fact, and every concluſion, which 
the evidence offered conduces to prove, it is not competent to hin 
to inſiſt upon the jury being diſcharged from giving a verdict, by 
demurring to the evidence, and obliging the party offering it to 
join in demurrer: though, if the party offering the evidence cot- 
ſent to waive the objection, and to join in demurrer, every fact i 
to be conſidered by the court as admitted, which the jury could 

Doug). 119. infer in his favour, from the evidence demurred to: and the coun 
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2H. Bl. will, if they can, give judgraent upon ſuch evidence : but other 
209. 

wiſe, a venire de novo muſt be awarded. 
2 H. Bl. The whole operation of entering the matter upon record, and 
208, Cre. conducting a demurrer to evidence, is and ought to be under th 
Bull. N. P. direction and controul of the court, upon a trial at bar, or of the 


313- judge at nif prius : ſubject, however, to an appeal, by bill of e- 
ceptions, if the demurrer be refuſed. And where a demurrett 
evidence is admitted, it is uſual for the court, or judge, to gt 
orders to the aſſociate, to take a note of the teſtimony, which l 
2 by the counſel on both ſides, and the demurrer is affixed 

e poſtea, 

. — upon a demurrer to evidence being, whether tle 
evidence offered be ſufficient to maintain the iſſue, the party, 
ſuch demurrer, cannot take advantage of any objection to 
pleading.] 

Plow. qo8. Upon a demurrer to evidence, though the matter of fact d 
Scholattica's confeſſed, yet the jury may inquire of the damages, and afſeſsthen 


— 


Dougl. 218. 
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5 caſe, SY, conditionally, viz. if upon the argument of the demurrer the kr 
. ſhould be for the plaintiff, then ſo much, &c. Alſo, it hath ben 
1 (a) Cro. reſolved (a), that the damages may be inquired of by a unt 
5 Care 143- inquiry of damages, when the demurrer is determined; and th 
Neubott. ſaid to be the moſt uſual courſe, when there is a demurter uf 

evidence, to diſcharge the jury without more inquiry- | 
Lev. 87. Error of a judgment in the palace court in 4 ut, where Þ 
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marred on the evidence, and thereupon judgment was given for 


— the plaintiff: and now to reverſe the judgment it was ſaid for the 
* plaintiff in error, that the king's writs are matters of record, and 
bot are not to be proved but by themſelves; and it was agreed by the 


court, that the writ ought to have been produced in evidence, but 


2 by the demurrer it is confeſſed, the arreſt being matter of fact, 

W though it be to be proved by a matter of record; and the jury 
s might of their own knowledge know that there was a writ, and 
E by the demurrer on the evidence all matters of fact are confeſſed 
hich that the jury could know of their own conuſance. 


(O) Plea at what Time to be put in, and the 
Ceremony requiſite therein. 


emur, Wi 
** J* the defendant negleCts to put in his plea, when the rules for Lil. Reg. 
wy pleading are out, the plaintiff may ſign judgment for want 3% fg 


thereof; but if the matter which is to be pleaded is difficult, the nos to grant 


Arc court will upon motion grant the defendant longer time to put in time, oy 
* his plea than otherwiſe by the rules of court he ought to have; 8 
e 5 but without leave of the court he cannot have longer time, becauſe ed an — 


the court is to judge whether it be neceſſary to plead ſuch a plea mons for 


oll 25 requires longer time to conſider of than ordinary; and ſhould — pur- 
by it be otherwiſe, the defendant might upon ſuch pretences delay f when a 
other the plaintiff without cauſe *. | fummon is 
nd made returnable, before the expiration of the time for pleading, it is a tay of ma 
4, and jag the application: but it is otherwiſe, when taken out, or made returnable, after the expiration of 
5 the time for pleading. Say. Rep. 165. Barnes, 240. 252. Caſ. Pr. C. B. 137. Pr. Reg. 292. 8. C. 
der the Barnes, 255. Caf. Pr. C. B. 144. S. C. Barnes, 254. Pr. Reg. 293. 8. C Nor will it operate as 
of the a ſtay of proceedings, where the object of it is collateral to the time for pleading, as, to diſcharge the 
of & &fendant out of cuſtody upon common bail, &c. Per Car. M. 28 G. 3+] 
** Allo, where the plaintiff doth keep ws deed, or writing, or Lil. Rex. 
hich 1 ether thing from the defendant, which doth belong unto him, and 37. 
reed whereby he is to make his defence, and is diſabled by the retain- 
ing thereof to plead for his beſt advantage, the court will upon a 
her the motion grant an imparlance to the defendant till the plaintiff do 
— deliver it to him, or bring it into court, and alfo a convenient 
13 ume after till he can draw up his plea; for the law gives every 
| defendant convenient time to make his beſt defence; and in this 
ſact l a if the plaintiff be delayed, it ſhall be adjudged his own de- 
| then — i . . 
* bY do, where an executrix was ſued by ſpecial original, it was Hil. 5 G. a. 
ch bet moved, that being executrix ſhe might imparl till next term, that in B. R. 
. e might kn h : . Snellgrave 
vrt d e gut know how to plead with ſafety; the motion was grant- „., Morris, 
and it WY. or four days to plead, and afterwards for three more; but the Executor of 
— — refuſed to enlarge it to the following term, becauſe of the _ Y 
| er that might accrue to other creditors; and in doing ruled be- r 
where v ea = obliged the defendant to enter into terms not to acknow- tween the 
he plait de judgment in the mean time to other creditors that were in Pant of 
5 England Y» 
ant e, Hh 3 equal 
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Morris, equal degree with the plaintiff, nor to do any thing to his Pro 
2 Stra. 1002, judice * . 
1028. Ca. Bt 


temp. Hard. 165. 2 Barnard. K. B. 183. * Now, if defendant obtains, by a judge's order, time u 
p'ead, it is cuſtomary to inſert the like conditions. | 


Trin. 5G.2. . 50, a defendant had time to plead given till the ſecond day of 

nB.R. the next term, upon affidavit that four days before the declaration 

Knight V. . . . — . . 0 

Robinſon. delivered he was and till continued to be ſo indiſpoſed in mind 
* that he could not make his defence. 

S Mod. 215. When a perſon appears upon a recognizance, or in 8 per- 
ſona, or 1s a priſoner in cuſtody upon any information for a miſde. 
meanor, where no proceſs iſſued out to call him in, by the courſe 
of the court, in theſe caſes, he mult plead infanttr. | 

Comb. 3. Thoſe that come in upon a habeas corpus or attachment mult 

£* Aﬀon. plead the ſame term without imparlance, giving the ordinary 

* This muſt , . - 

depend on rules, which are eight days“. 


the ſituation of the cauſe when removed, the time when the habeas is returnable, and the perſon who 
ſues it forth, &c. 


% 


Comb. 251. A plea in abatement muſt be pleaded within four days, without 
e cf ſpecial leave from the court, becauſe the perſon coming in by the 
ment (O0), Proceſs of the court ought not to have time to delay the plaintiff 
27. alſo ſuch plea by the 4 & 5 Ann. c. 16. being for delay, is not to 
be received, unleſs on oath, and probable cauſe ſhewn to thc 
court. 

Upon a reſpondeas ciſter they have uſually four days' time to 
plead; but this is ſaid to be in the diſcretion of the court. 
Mich. By the rule of the court, as many days are allowed ſor the 
3 n, defendant to plead after oyer given, as he had by the rule ot the 
drewsy, Court at the time of oyer demanded, 

Dirgley. 2 Str. 877. and Barnard. K. B. 308. S. C. but S. P. does not appear. 


Comb. 19. 


R. T. 5&6 [In B. R., if the plaintiff amend his declaration, the defendant 
"a" _ ſhall have aus days, excluſive of the day of amendment, to alter 
10 G. 2. his firſt plea, or plead de novo.] | 

Reg. 2. 6 
Mich. Defendant had an order by conſent from a judge for eight 


70:2: days time to plead, and at the expiration of the eight days plain. 

in B. R. . : : ris 

Sta kie v. tiff ſigned judgment, without giving a rule to plead ; & per al. 

Wilkes, the judgment is regular; rules are only to give the parties notice 
when they are expected to plead, here, the deſendant's pra 
time to plead excludes any preſumption that the plaintiff has vt 
given him ſuch notice. 

+ Lit.Reg. If the defendant do not plead according to the rules of the cou 

799. ſo that the plaintiff may enter judgment upon a mi dicit, yet 
aſter the rules are out the defendant put in his plea into the ofhce 
beſore the plaintiff hath entered his judgment, this plea 15 to i 
accepted, and the plaintiff ought not then to enter his judgment; 
and if he do, the judgment may be ſet aſide for irregulanty- 

R. T. [In B. R., where the defendant has appeared, or filed bail, . 


5 G. a. on any kind of proceſs, returnable the iu or ſecond return wy 
28 ö erm; 
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term; if the plaintiff declare in Landen or Middleſex, and the de: 
fendant live within twenty miles of Londen, the declaration ſhould . 
be delivered or filed ab/e/utely, with notice to plead within four * + 
days; or, in caſe the plaintiff declare in any other county, or the 
defendant live above twenty miles from Londen, within eight days 
excluſive after the delivery or filing thereof; and the defendant 
muit plead accordingly without any imparlance. 

Where the defendant has not appeared, or filed bail, the rule in R T. 
B. R. is, that upon all proceſs returnable before the 4 return of * wet Þ 
« any term, where no affidavit is made and filed of the cauſe of 
© action, the plaintiff may file or deliver the declaration de bene efſe, 
at the return of ſuch proceſs, with notice to plead in eight days 
© excluſive, after the filing or delivery thereof; and if the defend- 
« ant do not file common bail, and plead within the ſaid eight 
« days, the plaintiff, having filed common bail for him, may ſign | 
judgment for want of a plea.” But, if the declaration be not 1 Burr; 56, 
filed, until after the return of the proceſs, the defendant has eight 3 11. 
days to plead from the time of filing it, whenever it may be. 20 G. 3. 
And © upon all proceſs, where an affidavit is made and filed of Tid@'s Pr. 
« the cauſe of action, the declaration may be filed or delivered de 
« bene e, at the return of ſuch proceſs, with notice to plead in 
« fr days after the filing or delivery, if the action be laid in 
% Lindon or Middleſex, and the defendant live within Z2venty miles 
« of London, and in eight days, if the action be laid in any other 
county, or the defendant live above twenty miles from London: 
« 2nd if the defendant put in bail, and do not plead within ſuch 
times as are reſpectively before mentioned, judgment may be 
« ſigned,” But in all the foregoing caſes, the declaration ſhould 
be delivered, or filed, and notice thereof given, four days excluſrve 
betore the end of the term, a rule to plead duly entered, and a 
plea demanded, when neceſſary. 
When the proceſs is returnable the I return of the term, or, Tidd's Pr. 
where it is returnable before, but the declaration is not delivered, 245 
cr filed, and notice thereof given, four days excluſive before the 
end of the term, the defendant is entitled to an imparlance, _ 
muit plead within the firſt four days of the next term, provide 
the declaration be delivered or filed, and notice thereof given, be- 
fog thy clivin-day of that term, otherwiſe, the defendant will be 3 
owe to imparl to a ſubſequent term. 5 ; | 5 ; 
If four terms have elapſed, ſince the delivery or filing of the de- R. T. 
Claration, the defendant ſhall have a whole term's notice to plead, = 6G. 23 
before judgment can be entered againſt him, unleſs the cauſe have Dougl. 4 
been {laid by injunction or privilege; and the notice in ſuch cafe 2 Bi- Rep. 
mult be given before the efloin-day of the term : but- it does not 2 Str. 1364s 


Str. * 
extend beyond the term; and therefore a rule to plead may be _ 8 N 
Mered, and judgment ſigned, in the vacation. 8 2 Term Rep, 40. 


Aſter a defendant in a quo warranto information has appeared, 6 Term 


- proſecutor muſt give two four-day rules to plead, and after the Rep, 5945 | 


piration of the lait, muſt alſo move in term- time for a peremp- minal prey 
H h 4 . 7 td 3 


as Pleas and Pleadings, 
tory rule to plead, otherwiſe the defendant has until the ng 
es term to plead, Rh 
gi lead, and rule moved for; and then, if there be u dem 
— 4 8. 2 5 Thid. Rex K 


R. T. The time allowed perſons in confinement, charged with offences 

3s G-3+ againſt the exciſe laws, is, in caſe ſuch perſons are confined in any 
gaol within the diſtance of forty miles from London, fix days; if 
above forty miles, eight days, after the delivery of the copy of the 
indictment or information to ſuch perſons, or to the gaoler, keep. 
er, or turnkey of the gaol, with a notice thereon indorſed. 


Rufcolmv. | A priſoner needs not give notice of a plea, unleſs he files it be. 
8 fore the time when by the rules of the court he is compellable to 
ep. 473. plead. : 
homas v. Prichard, 4 Term Rep. 664. 
Dyche v. A plaintiff muſt make a demand of a plea before he ſigns 


Beten judgment, and he cannot fign judgment until the expiration ef 

Rep. 484. twenty - four hours after the demand has been made. But the de- 

— v. mand may be made at the time of delivering the declaration. 
dwards g 

4 Term Rep. 118. Churchwardens of Edmonton v. Oſborne, 6 Term Rep. 689. 


Kaye v. Time to plead under a judge's order, is reckoned incluſive of 
Nee, the day of the date of the order, but excly/ive of the day on which 
n 35 it expires. 
Meſure v. If a rule to plead expire on a dies non juridicus, ſuppoſing ſuch day 
_ not to be Sunday, the defendant is bound to plead on or before that 
516. day; and if he do not, judgment may be ſigned on the next day; for 
the offices are open on all the other dies non juridici, but Sunday.) 
2 Lil. Reg. Every ſpecial plea muſt have counſel's hand, otherwiſe it will be 
299 rejected, and the plaintiff may ſign judgment; but, if there be two 
defendants, and one plead a general iſſue, and the other ſpecially 
and both are on the ſame paper; though the ſpecial plea is not 
ſigned, the plaintiff cannot reject the general iſſue, and take judg- 
ment againſt both; for, if he do, the judgment is totally errone 
ous, and if execution be ſued, reſtitution ſhall be awarded : but 
the plaintiff may regularly take judgment againſt him who pleaded 
ſpecially. 
Lil. Reg- A foreign plea muſt be engroſſed in parchment, and figned bf 
299- Stile, counſel, and put in upon the (a) oath of the defendant, that is, be 
Su mult ſwear that his plea is true, or ſuch a plea is not to bet 
Het. 266. ceived; becauſe thereby he endeavours to ouſt the court of its ju 
Kane riſdiction. | 
— a foreign plea, where he ought to do it, the plaintiff may enter judgment upon 3 #ibil 6% 
1 3 
Sid. 173+ Error was affigned, that the defendant in the writ of error v 
596. £75; dead before the firſt judgment given, and it appearing by aft, 
$27. 3"* that he was alive, and that it was a trick merely for delay, 
court determined to aver-yule the plea, unleſs the plaintiff would 
ſwear that it was true. 2 
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| (P) Continuance and Diſcontinuance in Pleadin g. 


L © 3 ride. 0) 10G 


AT common law no plea could be determined but in the 8 Bro. Dif. 
| 2e 


ces ſence of the parties, unleſs default was made by one o —— 
any parties, and not excuſed; and therefore by the ſtatute Wem. (2) 
1 . 28 to ſave delays at the me privs, they ordered, that the inqueſt 6 Mod. 283. 
the ſhould be taken, though the defendant made default, and did not — 
ep · appear. Hence it became neceſſary, after iſſue joined, that there Gra. Jac. 
ſhould be continuances from time to time till the verdict was 528. Cro. 
be. taken, as before iſſue joined, a continuance was given the defend- Cera. A 


4 29 1 


ed 
= 


ant from term to term until his plea was put in; and if theſe con- 
tinuances were not entered from term to term, the defendant was 
without day in court; and wherever he was ſo, there was an end 
of the proceedings in that writ z for he had fulfilled the command 
of that writ in appearing, and the court might give judgment 
2gainſt him if he did not plead; and if the court neither gave him 
leave to plead, nor gave judgment againſt him for want of a plea, 
he having fulfilled the writ, the matter was at an end: ſo, if he 
had pleaded, and the court had not given a day to the parties to 
prove their allegations, there likewiſe, the defendant having ap- 
peared, the writ was complied with, and the matter at an end, 
unleſs the court gave farther time to verify the allegations z 
and - vo in ſuch caſes there muſt be continuances till the 
verdict, | 

So, upon a demurrer, or after a verdict given, if the court Roll. Abr. 
give time to conſider of their judgment, they muſt give day to 484. 


Wy to bring in the letters patent in Mſich, term, omitting Trinity +». 


o 


% 


*. 

zes pleads, that the plaintiff entered into parcel of the land 3 
pending the writ, and the juſtices of ni privs accept the plea, and — 
5 the Jury, though they do not give any day to bb parties, Brown's | 
4 


* 
© 


In ejectment, if the defendant at the day. of nifi prius at tlie Roll. 
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caſe, in banco, yet this is not any diſcontinuance, although the plez i; 
3 the collateral; for the day of i, privs and the day in bank are but 
— one day, for the court in banco gave day to the jurors in banc ni 


againſt the prius juſticiarii ad afſiſas venerint, and to the (a) parties day is given 
zefendaut, there abſolutely. | . 

It is not 

material whether he had a day giten in bancoor not; becauſe he hath nothing further to do but to dl. 
charge himſelf. Palm. 333. Cro. Car. 236. & wide Cro. Jac. 528. 


Roll. Abr. If a man recovers upon demurrer, or by default, Sc. and a writ 


l of inquiry of damages is awarded, there ought to be continuances 
Roll. Rep, from term to term between the firſt and ſecond judgment, other. 


408. S. CO. wiſe it will be a diſcontinuance ; for the firſt is but an award, and 


But 3 Bulſt. . i . 
208. 8. net complete till the ſecond judgment upon the return of the unt 


it is held by Of inquiry of damages. | 

the clerks, that theie is no neceſſity to have a continuance entered after the writ of inquiry awarded; 
and per Coke, it is good either way. —— If a judgment be given in treſpaſs, or other ſuch action, by 
default or upon demurrer, and a writ of inquiry of damages awarded, returnable the next term, no continu- 
ance per idem dies ſhall be given to the defen«iant, becauſe he is out of court by his own default; faid tobe 
the conſtant courſe of the court of King's Bench. Roll. Abr. 486. But for this wide 11 Co. 6. U. 
Cro. Eliz. 75. 144. 774. Roll. Rep. 31. Godb. 195. Sid. 16. 


Rok Abr. In an action of debt in an (5) inferior court, if the defendant 
486. 


Thornton acknowledges the action at one court, and no judgment 1s entered 
„ Wade, at this court, but at the next court judgment is given for ine 
adjudged. plaintiff; if there be no continuance between the ſaid courts, tha 


2 — is a diſcontinuance. 


In an inferior court muſt be returned at a day certain, and ought to be to the court as well as to the diy, 
Fide Cro. Eliz. 105, Cro. Jac. 314. Stile, 58. 66. 70. 122. Cro. Car. 254. 2 Bulft. 36. Mod. 34, 
2 Mod. 59. But, if a continuance be made in an inferior court ad proximam curiam ihidem tenendany 
without alleging any day to which it is adjourned, yet, if the court be to be held by cuſtom, not at any 
certain day, as every week, or de tribus in tres, &c. but die lunæ, when the judges thereof pleaſe, ths 
Is a good continuance, Cro. Car. 254. ——In a pie-powder court the adjournment was entered idew du 
datus eft, where it thould have been cadem bora, yet adjudged good, Moor, 459+ Pl. 637- 


Cro. Jac, If in an action upon the caſe in an inferior court the defendant 
Pegtow „ is eſſoigned, and hath a day per eſſeigne, and the plaintiff habet eun- 


Rowley, dem diem, at which day the defendant being demanded appears 
(e) For this not, but makes default, & habet diem per defaltam ſecundum canſut- 
_— _ tudinem ville given by the court, c., this is a diſcontinuance; 
cn _— for when the defendant made default he was out of court, and 
ev. 155. (e) fo no day could be given to him; and the cuſtom alleged ca- 


Stile, 323> not help that which is againſt the common law. 


329- : : ; 
Hard. 504% If in a quo qwarrants againſt a corporation, for uſing a fair and 


Artorney- market and taking toll, Sc., iſſue is taken, whether they hate 


G Iv. 5 3 
— toll by preſcription, or not, and it is found for the defendants; 


Farnham. the Attorney-General may yet praceed to take iſſue upon the reſt, 


— for in the caſe of the king there is no diſcontinuance before judge 
party no day ment. . : 
is given to him, becauſe he is always preſent in court, Roll. Abr. 486-7. 


Rail. Abe. In an action after iſſue joined, and a verdict for the plaintif 


487.— . . ö . . 988 . nfent 0 
Bur for ds the plaintiff cannot WR the action without the cone 96 
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the defendant; and if he will not enter the judgment, the defend- wid Stile, 
ant himſelf may enter it. N * 

Lev. 48. Mod. 13. Where there has been a diſcontinuance after a ſpecial verdidt. Latch, 216. 
Hetl. 3. Cro. Car. 575. Salk. 178, Where by the courſe of the court the plaintiff may dife 
continue without motion, paying coſts. Stile, 266. Leon. 105, Where after a demurrer by 
leave of the court, Cro. Jac. 317. Cro; Car. 195. March, 24. Stile, 120. 134. 306. 309. 310. 
387. Allen, 20. Sand. 23. 2 Sand. 74. Sid. 84. 306, Lev. 227. 299. 2 Lev. 118. 124. Mod. 41. 
Bulſ. 217. 

If a man vouches for parcel, and as to the reſt makes no anſwer, 18 E. 3. 40. 
and the demandant does not take advantage thereof by prayer of ROS ng 
ſeilu, but ſuffers the proceſs to be continued againſt the vouchee * 7” 
in right of the parcel, all is diſcontinued. 

If the tenant vouches for all the demand, and the proceſs upon 18 E. 3 


the voucher is made for leſs than it is, all 1s diſcontinued. _— Abr. 
In an action for treſpaſs a diſcontinuance in parcel is a diſcon- 7 H. 6. 27, 
tinuance in the whole. = Abe. 
In treſpaſs for ſeveral things the defendant pleads a plea in bar 4 Co. 62. 
for part, and does not anſwer to the reſt, and the plaintiff demurs Rol. Rep. 
— . : 135. 176. 
generally, the plaintiff ſhall not have judgment againſt the defend- Bull. 1g. 
ant; for the demurrer was by intendment upon the bar, and not But 
for want of pleading to the reſidue; for he ought to have prayed — 
judgment upon ui dicit for it, ſo all is diſcontinued. ſuering to 
part all is diſcontinued, vide Brownl. 228. Carter, 51. 2 Mod. 259. Yelv. 65, Sid. 223. 


If a plea begins with an anſwer to the whole, but in truth the 
matter pleaded is only an anſwer to part, the whole plea is 
naught, and the plaintiff may demur; but, if a plea begin only as 
an anſwer to part, and is in truth but an anſwer to part, it is a 
diſcoutinuance, and the plaintiff muſt not demur, but take his 
judgment for that as by i dicit ; for if he demurs or pleads over, 8 
the whole action is diſcontinued. 

In indebitatus aſſumpſit the defendant pleaded an attainder of high 
treaſon in diſability ; the plaintiff replied a pardon, prout per ex- 

N . 3 v. Harcourt, 
emplification. inde, &., (which was held good,) & petit judicium 14. Raym. 
damna ſua ; to which it was demurred ; and held, that there was a 338. 
diſcontinuance by the miſconcluſion of the replication, for an ill 
prayer of judgment is as none. 1 | 

Itis ſaid, that the courſe of the court of King's Bench 1s to enter Roll, Abr, 
no continuance on the roll till after iſſue or demurrer, and then 43s 


to enter the continuance of all upon the back (a) before judg- oF +... 
ment, can never be 

objeted * 
penderte þlacite, for before judgment it may be continued at the pleaſure of the court, though not after 
Jucgment in another term, Cro. Jac. 211. — gut at what time continuances may be entered, wide 
Sarl. 84. Lit. Rep. 4. Cro. Car. 236. 


In debt 
rol 


t, the declaration was of Michaelmas term, and the plea Salk. 179. 
i of Faſter, and no continuance entered, and this upon demur- 2 2 
newed to the court as a diſcontinuance; but they faid padley, Ld. 


© practice is never to enter continuances till the plea roll be Raym. 872, 


entered 
* 


up, though the declaration be of four or five terms 
8 


If 
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Roll. Abr. If the plaintiff be nonſuit, by which the defendant is to recoyer 
487. Like coſts, if the plaintiff will not enter his continuances, on purpoſe to 
— 10. ſave the coſts, the defendant ſhall be ſuffered to enter them, and ſo 
Cro. Jac. recover his coſts. 


5. 316, 317. 
Jae. =o : If in treſpaſs for breaking his houſe, and taking and carrying 
e away his goods, the defendant juſtifies the whole, and the plaintif 
. quoad fractionem domus, and the taking the goods, nec non materiun 
urner, in ea contentam, demurs upon the defendant's bar, and the defend. 
aqJudged, ant joins in demurrer in this manner, quia placit. predif. guad 
fraftionem domus, and the taking the goods /ufficiens, &c., and 
thereupon judgment is given, here is a diſcontinuance ; for in the 
offer of the demurrer ex parte querentis nothing is alleged ſpecially, 
but only quoad breaking of the houſe, and taking the goods; and 
though the ſubſequent words nec non materiam in ea contentam go 
to all the matter in bar, viz. the aſportation; yet, when the 
defendant joins in demurrer, he joins but ſpecially guoad the break- 
ing the houſe, and taking the goods, but ſays nothing as to carry. 
ing them away. 


Yelv. 117. If upon a writ of error upon a 1 in ejectment the 
88 v. plaintiff aſſigns for error the want of an original, and the defend- 


adjudged, Ant pleads, that ſuch a day an original was delivered to, W'., and 
and the concludes to the country, and thereupon the judgment is reverſed; 
judgment here is a diſcontinuance ; for when the defendant concludes to the 
of error in country where the matter of his plea, viz. the delivery of the ori- 
B. R. in ginal, was triable by record, and the plaintiff does not reply or 
[r pon demur upon defendant's plea, here is not any perfect record. 


verſed u 
a writ of error here accordingly, & wide Yelv. 138. x 


31 Co. 5,6. In an action of treſpaſs againſt A., B., and C., A. conſeſſed judge 


1 ment, and B. and C. pleaded ſeverally not guilty, and feyeril 
{a) By the venires were awarded to try theſe iſſues, &c., but no day given to 


32 H. 8. A., and it was reſolved upon a writ of error upon a judgment in 


1 banco, that it was according to the courſe of the court, and that 
ances are if it was a diſcontinuance it was helped by the verdict againk 
| aided, % B. and C. (a) abs 
that there : 
be a verdict for the plaintiff or defendant; in the conſtruction of which it hath been held, that if a 0 
8 the defendant joins ifſue, but ſays nothing as to the reſt, and this iſſue is found for the plaintiff, he 
all have judgment. 11 Co. 6. b. 2 Leon. 194. Godb. 55. Roll. Rep. 161, Cro- Jac- 333 
Hob. 187. Golſb. 109. Bulſ. 25. Carter, 51. 3 Lev. 39. Salk. 179. pl. 8. 180. pl. 9. 2 1d. 
Raym. 856. 1121, 7 Mod. 24. But, if the matter is pleaded to the whole, though in fact but an . 
ſwer to part, this is a bad plea, and not helped by the ſtatute. Hard. 33 1,—— That diſcontinuanc®, 
as well on the part of the plaintiff as defendant, are aided. Cro. Eliz. 489. Cro. Jac. 528.— 
That aden, in inferior courts as well as ſuperior, are aided, being within this act. Salk- 
177. pl. 2. 


—_— 


1 


— 


by ConTINUANCE of $urT or PRocEst. z. 
Defendant in cuſtody on capias ad ſatisfaciendum was diſcharged 6n ow 
Tar 
8 In 


N den neceſary. 

| at; above a year after new capias ad ſatisfaciendum iſſues without continuance on the 
be ſet afide. Barnes, 205. On nul tie! record, plaintiff may continue the day for bringi"8 
the record. Barnes, 84. When nct—Continuance need not be entered on the record of "jp pred 
therefore, if after ifſue joined, and before day of niſi pris, one of defendants dies, ſuggeſtion of K, 
wenive facias between plaintiff and ſurviving defendant, & jurata at the foot, agreeable theret®, ® F 
Barnes, 469. — How it foal! be entered. When the trial is deferred, if the wetire faciar u He " 
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() Pleas Puis darrein continuance. 
THE defendant can regularly have but one plea, on which, if Dod. pk. 


there be an iſſue or demurrer, the cauſe is to be determined, 124 
becauſe there can be but one verdict in a cauſe : but, if any new 14, et 
matter happens pending the writ, he may plead it after a former 693. 
plea pleaded, provided he plead it before the next continuance 
after ſuch new matter has happened, which is called a plea puzs 
darrein continuance, becauſe ſuch matter being new it was not in 
his power to plead it when his former plea was pleaded ; and it 
would be hard, becauſe he had pleaded to preclude him from an ad- 
rantage which he had not at the time of pleading, ſince there was 
no laches in him; but this he cannot plead after a continuance, 
becauſe having ſuffered the former plea to continue, he reſts upon 
it, and waives the benefit of any new matter. | 

In debt againſt an adminiſtrator, after demurrer joined, the Moor, 87x. 
adminiſtration was repealed, and granted to another, for which — 
the defendant would have pleaded this matter, puis darrein con- Gibbons, 
tinuance ; but it was reſolved not to be pleadable after demurrer, An 493». 


A . =” P. but 
though it might after an iſſue joined. fee Hab. Bt. contri. 


So, if a releaſe be given aſter the day of nf privs, and before 21 H. 6. 10. 
the day in bank, he cannot plead it, becauſe there is a verdict — Cont. 


—_ — — 
— — 


md filed, the proper entry is, that the jury ponitur in reſpe#.; if it be not filed, enter a nou m 
breve ; either way will prevent a diſcontinuance. Rex v. Hare and Man. Stra. 266,——If proper 
continuances are entered on the plea-roll, the want of them on the nifi privs roll is not material. 
French v. Wiltſhire, And. 67. If to declaration of Trinity, there is imparlance to Michaelmas 
term, and defendant procures judge's order for time to plead till the 15th of December, the imparlance 
ſhall be continued to guinden. Mart. Barnes, 161. At what Time. —If bill is of Eaſter, and 
a Trinity defendant pleads, and iſſue joined, and paper-book delivered without continuance from 


Eaſter to Trinity, it ſhall not be ſet aſide; for it may be entered at any time on the roll. Wilkes w. 
Wood, 2 Will. 203. 


DiscoxriIxVuAN ex. 


What ſpall be. — It is not a diſcontinuance, though no day is given to the tenants in dower to a 4 
on the return of the writ of inquiry; or it is aided by ſtatute 4 & 5 Ann. c. 16. Dobſon v Dobſon, 
Cr B. R. temp. Hardw. 19. ——— hen it ſpall be by Leave of the Cæurt.— After demurrer argued and 
loved on payment of coſts. Butler v. Maliſſy, 1 Str. 76. Henderſon v. Williamſon, Mich. 5 G. Stra. 116. 
de court may grant it after ſpecia! verdict argued, but will not do it in a hard aCtian.. 
Boucher v. Lawſon, Ca. B. R. temp. Hardw. 194.— The court will not permit an executor to diſ- 
continue in any caſe where he has knowingly brought his action wrong, but on payment of coſts, Hartis 
2 3 Burr, 1452. — After judgment on demurrer for plaintiff, and error brought, plaintiff may 

ontinue on coſts in action and error. Barnes, 169. Plaintiff may diſcontinue, though defend- 
Ut has deen arreſted a ſecond time before diſcontinuance. Barnes, 169. After judgment on de- 
murrer in replevin for avowant, plaintiff cannot diſcontinue. Barnes, 169,—-Rules ſhould be drawn 
3 have leave or be at liberty to diſcontinue, not © ſpall diſcontinue.”* Barnes, 170. Whe. 
. Uiſcontinuance may be entered without leave? Q. Barnes, 170.-Alſo, Whether plaintiff in re- 
p un can diſcontinue ? . Barnes, 171. {The avowant cannot, though an actor. 1 Str. 112. ] 
aintiff cannot move to diſcontinue after defendant has moved for judgment, as in caſe of a nonſuit. 
1 nes, 316, Plaintiff may enter nil capiat per breve on a plea in abatement without leave, but not ig 
"a 6 Barnes, 257. When it ſhall be aided. —If after judgment by default on a bill againſt. 
—_ aney in C. B. where the proceedings are on a day certain, the writ of inquiry is returnable at a. 
— return, it is a miſcontinuance, and aided by the ſtatutes. Launder v. Cripps, Stra. 947.—The- 
* Fo H.8, c. 30. extends to diſgontinuances made after verdict 3 as, if the original proceiſs is re- 
— it a common return, and the ſcire facias in error is returnable at a day certain, this diſgontinu-' 
i aded by the ſtatute. Bern v. Bern, Mich, 8 G. 2. Ca. Br, R. temp. Hardw. 72, 


already 
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2 Lutw. already in the cauſe, and upon another plea ; and therefore thi 
1143-1174 cauſe is determined, ſo that he is put to his audita querela to hin- 
der the execution of the judgment. 5 

But there are two caſes where a man may plead, though it he 

_=_ _ not after the laſt continuance, viz. outlawry, and the death of the 

30. sid. Plaintiff: as to outlawry, it is upon the prerogative that the debt 

22.123. itſelf is forfeited to the king, and by virtue of the prerogatize 

aw,” mullum tempus occurit regi, and therefore he may plead it though: 

2143. 1174. continuance has happened after the outlawry : ſo, he may plead 

5 Mod. 12. the death of the plaintiff, becauſe, though a continuance has been 

* Death of entered, yet the continuance is a nullity, becauſe there was no 

a party be- plaintiff in being to whom day could be given: ſo, it may be 

a Pleaded if the plaintiff died after the day at 2% prius®*, and before 

judgment, the day in bank; and the reaſon is, that there is no cauſe in 

not to beer- court, for no judgment can be given for a perſon who is not in 

— bac rerum natura, and if it be given it is erroneous z and if the plain- 

de entered tiff's attorney will traverſe the plea, he cannot ſay the plaintif 

dee two comes per attorn., becauſe that would be to forejudge the matter 
x7 Car, a. in flue; but the attorney by his name, viz, J. S. venit pro magifn 

c. 8. ſuo & dicit, may appear, and ſo traverſe it. 

13 E. 4. 4. But a releaſe may, it ſeems, be pleaded, though there hare 
been imparlances between, becauſe there is no continuance of a 
former plea pleaded ; and by the /zbertas loquendi the defendant 
has time given to plead what makes moſt for his advantage. 

2H. 6. 3. But, if the writ be only abateable, as, if the plaintiff be made a 

+ Certlin knight +, or the plaintiff being feme ſole takes a huſband, this mult 

ſuits not to be pleaded after the laſt continuance, otherwiſe he depends on his 


be abated for firſt plea, and waives the benefit of his new matter : but it cannot 


21H. 6. 10. 


deerprance be pleaded between the day at ifs privs and the day in bank 

of knight. * 

hood. becauſe there has been a trial in the ſame cauſe before. 

4H.6.c 4. 

Hob. 5. But, if the leſſor of the plaintiff dies, this cannot be pleaded 
puis darrein continuance, becaule the right is ſuppoled in the 
leſſee. 

15 E. 4. The pleas of this kind are twofold, viz. in abatement and in 

* bar; if any thing happens pending the writ to abate it, this maj 


2 Lutw, be pleaded puts darrein continuance though there is a plea in bar, 
1143. for this can only waive all pleas in abatement that were in being 
at the time of the bar pleaded, but not any ſubſequent matter: 
but, though it be pleaded in abatement, yet aſter a bar is pleaded, 
it is peremptory, as well on demurrer as on trial, becauſe, after 4 
bar pleaded he has anſwered in chief, and therefore can never bait 
judgment to anſwer over: ſo, it may be pleaded in bar: but, 
to the manner of its being pleaded in bar or abatement, herem 
is to be obſcrved, that in the firſt caſe it muſt be pleaded quad hm 
caſſetur, and in the other quod actionem ulterius manutenere non el 
and not that the former inqueſt ſhould not be taken, becauſe it 8 
a ſubſtantive bar in itſelf, and comes in the place of the forme 
and therefore muſt be pleaded to the action. the 
Bro. Conti- There can be but one plea puis darrein continuance, that 
nuance, 40. plaintiff may not be delayed ad infinitum, for, if he made 3 TH 
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change he might make a third, and fo in infinitum: but ſome have Fitz. con- 
held, that he might plead an outlawry after the laſt continuance, ©2%an% . 
becauſe nullum tempus occurrit regi ; but quere whether the ſubject 
(hall after plea puis darrein continuance partake of the prerogative, 
or whether it ſhall be preſumed, after ſuch trifling, that it is fri- 
volous and untrue, and therefore to be rejected. 

If a matter happens after plea pleaded; and before iſſue Joined, Bro. Con- 
it ſhall be pleaded to be done pending the writ ; but, if it happen 1 
after iſſue joined, it ſhall be pleaded pe ultimam continuationem. "eg 

if the plaintiff releaſe to the defendant after the award of the Bro. Conti- 
niſ; prius, and at the day of niſi prius the jury remain propter de- 2 f. 3% 
fefum, the defendant may: plead it the day in bank; becauſe the * 
cauſe was not determined by the jury, and therefore he is at liberty 
to plead it at any other day of continuance; and it may be tried 
by the jury, when they appear. 

If the plaintiff, after a writ of inquiry awarded, releaſe to the * By this 
defendant, he cannot plead this releaſe at the day in bank; be- fatute the 
cauſe there is no day given him, and judgment is already : but, if — 
the plaintiff dies, ſuch death may be pleaded; becauſe there is no defendant, 
perſon in court for whom judgment can be given: but now by the Where _ 
8 V. 3. c. II. the executors, c. may have a /cire fac. on ſuch an por <= 
interlocutory judgment“. ſhall not abate the ſuits 

Time and place muſt be laid in this as in other pleas, and it Doc. pl. 

e the 1 ; 297. 
mult have the ſame certainty with other pleas. e 5 

It is no good plea to ſay puis darrein continuance ſuch a thing 5 Mod. 12. 

happened, but it ought to be preciſe in the day. Yelv. 141. 


One may plead puis darrein continuance, that the plaintiff brought Comb. 357. 
a ſecond action for the ſame cauſe, and recovered, though he 
might have pleaded the former in abatement to the ſecond. 


Plea puis darrein continuance put in at the aſſizes muſt be certified 2 Mod. 307. 
as part of the record, and cannot be then tried. 

It aſter a plea in bar the defendant pleads a plea puis darrein Salk. 278. 
continuance, this is a waiver of his bar, and no advantage ſhall be fl. 5: 


taken of any thing in the bar . 693 Barber 
v. Paimer, & wide Hob. 81. + A plea puis darrein continuance muſt be verified, or it will be ſet 
aide, Martin v. Wyvill, Stra. 492.—-1f on an imparlance to next term, plaintiff gives a releaſe to 
cefendant in the mean time, he may plead the releaſe in bar as an original plea, as it is before iſſue ; but, 
" wer iflve joined, it muſt be pleaded puis darrein continuance. Price v. Kenrick, Fort. 338.1! can- 
met be rejeied by the court if it be werified by affidawit ; and they cannot determine whether it is a good 
Pes or not, but on demurrer, Paris v. Salkeid, 2 Wil, 137+ 


It ſeems dangerous to plead any matter pris darrein continue Cro. Elia. 
ance, unleſs you be well adviſed, becauſe if that matter be determin- 49. 
cad againſt you, it is a confeſſion of the matter in iſſue, and no ni/ 
as ſhall be granted. And the plea put in cannot be amended Yelv. 18r. 
mw the affizes are over: but it may during the aſhzes be amended Fm. 252. 
Soul the judge of niſi prius. © 
Tis 1 = breaſt of the judge at niſi privs whether he will ac- Hi. 
a; ne plea or not, i. e. whether he will or will not proceed 3 
e II therefore the party ought to make it appear to the that he 
ede Wat it is a true plea; yet the plaintiff is not to reply to this judge is 


plea 


480 Pleas and Pleadings. 

bound to Plea at the aſſizes, for the judge has no power to accept of ſuck ts 
__— this plication, nor to try it, but only to return the plea as parcel of the 
rified by record of ni prius; and if the plaintiff demur, it cannot be argu 
affidavit. there. | 

3 Term Rep. 554. 2 Wilſ. 137. 

Pearſony., A plea puis darrein continuance may be pleaded after the ju 


8. . are gone from the bar, but not after they have given their yer. 
Bull. N. P. . 

310. g | 
Thel. Dig, There are ſome pleas which may be pleaded at nf priv tht 
_ cannot properly be termed pleas puis darrein continuance, becauſe 


the matter pleaded need not to be expreſsly mentioned to hay 
happened after the laſt continuance. 
Br. Conti- As in treſpaſs, aſter iſſue joined, the defendant may plead tht 
nuanceyS7+ the plaintiff was outlawed of felony, without ſaying after the lf 
continuance, So, he may in like manner plead that the plaintiff 
was covert the day of the writ purchaſed, though he cannot plead 
that the plaintiff took baron pending the writ, without pleading 
it after the laſt continuance. —The diverſity ſeems to be berween 
_—_ things as diſprove the writ in fact, and ſuch as diſprove i 
In law. 
The laſt continuance where ſuch plea is pleaded at the aſlizey 
is the day of the return of the venire facias, from whence the ple 
is continued by the award of the diſtringas or habeas corpus till the 


next term niſi privs, &c. £7 
Salk. 519. If the matter of the plea ariſe by deed, it ought to be pleaded ire, b 
with a profert. it is en 


The form of the plea, if at the aſſizes, is as follows: 5 And « Tha 
© now at this day, that is to ſay, &c. comes the ſaid C. D. by « pref 
« R. H. his counſel, and ſays, that the ſaid A. B. ought not fur © mak 
&« ther to maintain his action againſt him the ſaid C. D. becauk 1 fl. 5. 


& he ſays that after the day of laſt paſt, from which « priof 
ic day until the day of in Mich, term next, (unkls ff. 2 
« the juſtices of our lord the king, aſſigned to hold the aſſues d * that 
« our lord the king in and for the county of C., ſhould firlt come ſhall 
tc on the day of at B. in the ſaid county of C.) tht © ſhall 
« action aforeſaid is continued, to wit, on, Qc. at, &c. the ſul '® for e 


« A. B. by his deed dated, &c. did releaſe.” ——And to ſhew tit « of 1 
particular matter, and conclude, „And this he is ready to verify * ſhall 
« wherefore he prays judgment if the ſaid A. B. ought furth Tinth 
« to maintain this action againſt him,” Wc. 
Free. 2522 Where a plea is certified on the back of the poſtea, and the 
ping demurs, if the defendant on the expiration of a rule gie 
r him to join in demurrer, refuſes to do ſo, the plaintiff a 
ſign judgment. ] 
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Jur 5 
Vets 

* {\) What Offences come under the Notion of a 
aue Præmunire. Lage" of 


(B) Of the Puniſhment therein, 


e ft —— — — | 
üntif | | ; 
— What Offences come under the Notion of a 

l 


Præmunire. | 


HE offences coming under the notion of a (a) premunire, or Hawk. P,C. 


ſor which the party incurs a præmunire, are reduced by Ser- ©: 1. | 
40 rant Hawkins to the following particulars: : 8 
17 the word in the writ, which is uſed for pr amonere, Co. Lit. 129, 3 Inſt. 120» 
1. The offence of making uſe of papal bulls is made a præmu- Vid. Reg. 
leaded wire, by many ancient as well as later ſtatutes, to which purpoſe 54 Fees 
it is enacted by 25 E. 3. f. 6. g 4. called the ſtatute of proviſors, SY 
c And „That whoever ſhall, by a papal proviſion, diſturb any patron to 
D. by preſent to a benefice, &. ſhall be fined and impriſoned till he 
ot fur- make full renunciation. And it is further enaQted by 25 E. 3. 
ecaul f. 5. c. 22, that if any one purchaſe a proviſion of an abbey or 
which WW © priory, he ſhall be out of the king's protection; and by 38 E. 3. 
(unlels «f.2. c. 1. and 12 Rich. 2. c. 15. and 13 Rich. 2. f. 2. c. 2. 


* that whoever ſhall accept a benefice, contrary to 25 E. 3. ff. 5. 
* ſhall be baniſhed z and by 13 Rich. 2. fl. 2. c. 3. that whoever 
* ſhall bring a ſentence of excommunication againſt any perſon 
* for executing the ſaid ſtatute of 25 E. 3. ff. 5. ſhall ſuffer pain 
* of life and member; and by 16 Rich. 2. c. 5. that whoever 
* ſhall purchaſe or purſue, or cauſe to be purchaſed or purſued, 
* in the court of Rome or elſewhere, any tranſlations, proceſſes, 
* ſentences of excommunication, bulls, inſtruments, or other 


and the * things contrary to the tenor of that ſtatute, which touch the 4 ; 
le en : king, againſt him, his crown, his regality, or his realm, or bring 
tiff mi them within this realm, or receive them, c. ſhall be out 


* the king's protection; and their lands and tenements, goods 
x and chattels, forfeited to the king, and they ſhall be attached 
: by their bodies; and by 2 H. 4. c. 3. that whoever ſhall pur- 
: chaſe from Rome a proviſion of exemption from ordinary obe- 
f dience; and by 2 2 4. c. 4. that whoever ſhall put in execu- 
„ tion bulls purchaſed by thoſe of the order of Ciſteduꝛ, to be diſ- 

charged of tithes, ſhall incur the like penalty. They are further 
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(«) vet it © reſtrained by 6 H. 4. c. 1. 7H. 4. c. 8. 9 H. 4. c.8, ml 
> "cgi « 3 H. 5. ft. 2. c. 4. by which the ſtatutes above mentioned an 
the alleging ©*© enforced and explained; and it is further enacted by 23 H.z, 
an ancient . c. 2, $22. that whoever ſhall ſue for or execute any licence, 
* « diſpenſation, or faculty from the ſee of Rome ; and by 28 H.. 
2 4% c. 16.“ (by which all bulls, briefs, Oc. heretofore obtained from 
principal Rome are made void) © that whoever ſhall (a) uſe, allege, or 
ents © Plead the ſame in any court, unleſs they are confirmed by 
ground a that ſtatute, or afterwards by the king, ſhall incur the like 


title, with- (6 penalty.“ 
out claim · 
ing any thing from the bull itſelf, is not within this ſtatute. 2 Lev. 251. 


Davis, 8. By the 13 Eliz. c. 2. thoſe who purchaſe any bull, Cc, from 
Rome, are guilty of high treaſon. But, as thoſe ancient ſtatutes 
continue {till in force, it is in the election of the crown to 
proceed either upon them or 13 Eliz. c. 2: Alſo, by the faid 


ſtatute of 13 Eliz. c. 2. the aiders, comforters, and maintainers | 


of ſuch offenders, after the offence, to the intent to uphold the 
ſaid uſurped power, incur a premunire. 

Secondly, 'The derogating from the king's common law courts, 
is ſaid to have been an high offence at common law, and is made 
a præmunire by many ancient ſtatutes; for by 27 E. 3. c. 1. of 
proviſors, If any ſubject draw any out of the realm in plea, 
« .whereof the cognizance pertains to the king's court, or of things 
« whereof judgments be given in the king's courts, or ſue in auy 
other court to defeat or impeach the judgments given in the 
&* king's courts, he ſhall be warned to appear, Cc. in proper per- 
* ſon, at a day containing the ſpace of two months, at which il 
« he appear not, he and his proctors, &c. ſhall be put out of the 
« king's protection, his lands and chattels forfeited, his body im- 
“ priſoned, and ranſomed at the king's will,” Wc. 

And by 16 Rich. 2. c. 5. “ Both thoſe who hall purſue, or 
© cauſe to be purſued in the court of Rome, or elſewhere, any 
te proceſſes, or inſtruments, or other things whatſoever which 
&« touch the king, againſt his crown and regality or his realm, 
« and alſo thoſ: who ſhall bring, receive, notify, or execute 
% them, and their abettors, Sc. ſhall be put out of the kings 
& protection.“ 

2 Bulf. 299. In the conſtruction of theſe ſtatutes it hath been holden, that 
8 certain commiſſioners of ſewers, for ſummoning one before then 
336. who had got a judgment at law, and impriſoning him till he would 
releaſe it, were guilty of a præmunire. 
Hawk. P. C. Alſo, ſuits in the admiralty or eccleſiaſtical courts within the 
ont. A bag realm, for matters which upon the face of the libel itſelf appea io 
thorities belong only to the cognizance of the temporal courts, are ſaid t 
there cited. be within 16 Rich. 2. c. 5. by force, of the words, or elſewbert- 
> gy And it hath been formerly holden, that even ſuits in a court 
Court of Equity, to relieve againſt a judgment at law, are within the 
Chancery. of theſe ſtatutes, eſpecially if they tend to controvert the Te!) 
point determined at law, or to relieve in a matter 
Jaw. 8 | 
| MES Thirdly 


Praemunire, 
- Thirdly, Appeals to Rome are made. premunixes by 24 Hi 8. 
+. 12, and 25 H. 8: c. 19. by which it is enacted, that ſuch __ * 
i« appeals as formerly were made to Rome, ſhall be made from 
« henceforth to Chancery.“ | F 
Fourthly, The exerciung the juriſdiction of a ſuffragan without 
the appointment of the biſhop of the dioceſe, is made a præmunire e 
by 26 H. 3. c. 14. which ſets forth at large low ſuffragans ate to 
be nominated, &c. : Kees 1 
Fifthly, By 25 H. 8. c. 20. © If a dean and chapter refuſe to 
« elect one named in the king's letter for a biſhoprick, and to cer- 
« tify ſuch election to the king within twenty days after the li- 
« cence ſhall come to his hands, or if any archbiſhop or biſhop 
« after ſuch election (or nomination by the king in default 
« thereof, &c.) refuſe to confirm and conſecrate within twenty 
days the perſon ſignified to them by the king's letters patents, 
& they incur a premunire.” 7, 
Sixthly, Maintaining the Pope's power is made a premunire by 

Eliz. c. 1. | 
. Seventhly, By 13 Eliz. c. 7. © If any one ſhall bring into the 
realm, Sc. any agnus Dei, eroſſes, pictures, beads, or ſuch like 
© ſuperſtitious things, pretended to be hallowed by the Biſhop of 
Rome, & c. and ſhall deliver or offer the ſame to any ſubject to 
be uſed in anywiſe; or if any one ſhall receive the ſame to 
® ſuch intent, and not diſcover the offender, &c., or if a juſtice 
of peace, having any offence in that act declared to him, do not 
© within ſixteen days declare it to a privy counſellour, he incurs a 
e premunitre.” | 
Lighthly, By the 27 Elia. c. 2. © Sending relief to any Jeſuit, 
® ſeminary prieſt, or college of prieſts or Jeſuits beyond the ſeas, 
* or to one not returning out of ſuch college into England, ſhall 
© incur a premunire.” | 

Ninthly, Perſons refuſing to take the oaths, incur a præmunire Vent. 177. 
by ſeveral ſtatutes, as 1 Eliz. c. 1. and 5 Elia. c. 1. and 3 Fac. 1. Raym. 212. 
. 4+ and ) Fac, 1. c. 6. and 1 . & M. &c. c. 1. B 
[But ſee ſt. 31 G. 3. 0. 31. 


Tenthly, By the 6 Ann, c. J. it is enacted, „“ Thit if any 
* perſon ſhall maliciouſly and directly, by preaching, teaching, 
* or adviſed ſpeaking, declare, maintain, and affirm, that the pre- 
« tended Prince of Maler hath any right or title to the crown of 
* theſe realms; or that any other perſon or perſons hath or have 
amy right or title to the ſame, ctherwiſe than according to 
k & M. c. 2. and 2 V. 3. c. 2. and the acts then lately 
made in England and Scotland mutually for the union of the 
x two kingdoms; or that the kings or queens of this realm with 
: the authority of parliament are not able to make laws to limit 
the crown and the deſcent, c. thereof, ſhall incur a premunire.” 
(By the ſtatute 1 & 2 P. I. c. g. to moleſt the poſſeſſors of 
abbey lands granted by parliament to Henry and Edward the ſixth, 
is a premunire, - 
So likewiſe is the offenc*® of acting as a broker or agent in any 


uluri | : : 
nous contract, where above tan fer cent. intereſt is taken, by 
al, 13 El. Gs 10. 


112 To 


9 


484 Praemunire. 
8 To obtain any ſtay of proceedings, other than by arreſt « 


judgment or writ of error, in any ſuit for a monopoly, is likewiſe ect 

a premumre, by ſtat. 21 Ja. 1. c. 3. | ſhall 

'To obtain an excluſive patent for the ſole making or importation priſc 

of gunpowder or arms, or to hinder others from importing them, upot 

is alſo a præmunire by two ſtatutes; the one 16 Car. 1. c. 21, the or p 

other 1 Fa. 2. c. 8. the | 

| On the abolition, by ſtat. 12 Car. 2. c. 24. of purveyance, and | that 

* the prerogative of pre-emption, or taking any vic ual, beaſts, or copia 

. goods, for the king's uſe, at a ſtated price, without conſent of A 
4 the proprietor, the exertion of any ſuch power for the future wa that 
1 declared to incur the penalties of præmunire. alſo 
To aſſert, maliciouſly or unadviſedly, by ſpeaking or writing, any « 


that both or either houſe of parliament have a legiſlative authority libit 
without the king, is declared a pramunire by ſtat. 13 Car. 2. e. l. 
By the habeas corpus act, 31 Car. 2. c. 2. it is a premunire, and 
incapable of the king's pardon, beſides other heavy penalties, to 
ſend any ſubject of this realm a priſoner into parts beyond the'ſeas, 
By 6 Ann. c. 23. if the aſſembly of the peers in Scotland, 
aſſembled to elect their ſixteen repreſentatives in the Britiſh pu- 
liament, ſhall preſume to treat of any other matter ſave only the 
election, they incur the penalties of a præmunire. | 
The ſtatute 6 G. 1. c. 18. (enacted the year after the South-Sto 
project,) makes all unwarrantable undertakings by unlawful fub- 
ſcriptions, then commonly known by the name of bubbles, ſubject 
to the penalties of a premunire. ; 
The ſtat. 12 G. 3. c. 11. ſubjects to the penalties of the ſtatute 
of præmunire, all ſuch as knowingly and wilfully ſolemnize, aſſiſt, 
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« proceſs be made againſt them by premunire facias, in manner 
- ©« 1s ordained in other ſtatutes of proviſors.“ "6 he 
Co. Lit. The judgment in præmunire at the ſuit of the king, againſt 
129. >. deſcendant, being in priſon, is, that he ſhall be out of the 
2 12 - 


or are preſent at, any forbidden marriage of ſuch of the deſcend- relief 
ants of the body of King G-orge II. as are by that act prohibited to 6 10. 
contract matrimony without the conſent of the crown. F. C. 4 
Degge, p. 1. It is ſaid, that if the biſhop take upon him to viſit a' donate, It 
4 2 122. and deprive the incumbent, he runs himſelf into the danger of offend 
"| Br. Preemu- a premunire. And in ſuch caſe was Barlow, Bifhop of Bath and 16 R; 
[i nie, pl. 21. Wells, in the reign of 7dward the th, who was forced to obtain a © the 
| 3 pardon for having deprived the Dean of Wells, the deanery being It 
1 a donative by letters patent from the king. ral ( 
. 4 | extenc 
oF . * lands, 
5 (B) Of the Puniſhment therein. * 
7 | 
5 OST of the ſtatutes of præmunire refer the puniſhment 1 2 
. . 16 Rich. 2. c. 5. which enacts, “ That thoſe who offend Palles, 
4 « againſt the purport thereof ſhall be put out of the king's pre 
4 < tection, and their lands and tenements, goods and e 
3 « forfeited to our lcrd the king; and that they be attached J 
3 © their bodies if they may be found, and brought before the king 
A « and his council, there to anſwer to the caſes aforeſaid ; or 


218. 


Praemunire. | 485 


tection; and that his lands and tenements, goods and chattels, 2 Hawk. 
ſhall be forfeited to the King; and that his body ſhall remain in - $ 
priſon at the king's pleaſure : but, if the defendant be condemned "TOM 
upon his default of not appearing, whether at the ſuit of the king | 
or party, the ſame judgment ſhall be given as to the being out of 
the king's protection and the forfeiture ; but inſtead of the clauſe, 
that the body ſhall. remain in priſon, there ſhall be an award of a 
captatur. a 
0 the above- mentioned ſtatute 16 Rich. 2. c. 5. expreſsly ſaith, 
that ſuch offenders ſhall be put out of the king's protection; and 
alſo the ſtatute of 25 E. 3. flat. 5. c. 22. had farther added, that 
any one might do with a purchaſer of the proviſions therein pro- 
hibited, as with the king's enemy; and that he who ſhould offend 
againſt ſuch an one in body, lands, or goods, ſhould be excuſed ; 
it was formerly holden, that a perſon attainted in a præmunire Co.Lit.130. 
might lawfully be ſlain by any one, as being the king's enemy and _—_ — 
out of the protection of the laws; but the later opinions ſeem to — Sea 
have diſapproved of this ſeverity; and it is now expreſsly enacted 197. 
by 5 Eltz. c. 1. $21, 22. “ That it ſhall not be lawful to kill any JK. 299. 
« perſon attainted in a premunire, ſaving ſuch pains of death or 
« other hurt or puniſhment, as heretofore might without danger 
of law be done upon any perſon that ſhall ſend or bring into 
« the realm, or within the ſame ſhall execute any proceſs, &c. 
«* from the fee of Rome.” 1 

It is clearly agreed, that a perſon attainted in a præmunire can Co. Lit. 130. 
bring no (a) action whatſoever; neither is it ſafe for any one, (-)Whewer 


knowing him to be guilty, to (6) give him any aid, comfort, or — 
relief. the peace. 


Hwk. P. C. 
. 19. $47. (5) That it ſeems doubtful whether there can be any acceſſaries in premunire, vide Stamif. 
C. 44+ Plow. 97 f | T | 


It hath been reſolved, that a ſtatute, by appointing that an Vent. 173. 
offender hall incur the penalty and danger mentioned in the 
16 Rich. 2. c. 5. does not confine the proſecution for the offence 
to the particular proceſs thereby given. 


It is holden, that the ſtatutes of premunire which give a gene- co. Lt. i 30. 


ral (c) forfeiture of all the lands and tenements of the offender, (e] Whether 


6 . the forfeit- 
extend not to lands in tail. ure of any 
lands, &c. ſhall relate to the time of the offence, or only to that of the judgment, At vide Cro. Car. 


172. Jon 217. 


It hath been adjudged, that a pardon of all miſpriſions, treſ- Cro. Jac. 
palles, offences, and contempts, will pardon a premunire. ; 


2 Bulſt.299, 
— defendant in a premunire muſt regularly appear in perſon, 3 Inf. 123. 
. | | 


ether he be a peer or commoner, unleſs he is diſpenſed with by . _ 
ome writ or grant for that purpoſe; though in the caſe of (d) Sir (4) 1 Roll. 
Anthony Mildmay he was allowed to plead a pardon to n premunire Beg. 190. 


j attorney : bur (e) it has been thought, that there was ſome (.) flak. 


. Hawk. 
clauſe to this effect in the pardon. ve oy 


Upon an indictment of a præmunire, 2 of the realm ſhall 12 Co. 92. 
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2 Ua. Rm. Upon an information on the ſtatute 6 CG; T. c. 18. for ſeti 
a, The up 2 bubble called the North Sea, it was determined, that/the 
— court was not obliged by that aQ to give the whole ſudgment 2 
Stra. 472+ in caſe of a præmunire, againſt the defendant, but only ſueh part 
bolt it as in their diſcretions they ſhould think fit; and accordingly 
a fine of 53; J. was ſet on the party convicted, and judgment tha 
he ſhould remain in priſon during the king's pleaſure." 


Prerogattve, 


1 


* 


— P REROGATIVE is a word of large extent, including all the 


_ Tights and privileges which by (a) law the king hath, as head 
Co. Lit. 90. : 8 . 

[By the and chief of the commonwealth, and as intruſted with the execu- 
word pre- tion of the /aws. 

rogative we 

uſually underſtand that ſpecial pre-eminence which the King hath, over and above all other perſons, at 
out of the ordinary courie of the common law, in right of his royl dignity. It ſignifies, (in its etymo- 
logy from præ and rege), ſomething that is required or demanded before, or in preference to, all other. 
And hence it followe, that it muſt be in its nature fingular and eccentrical ; that it can only be applied t 
thoſe rights and capacities which the King enjoys alone, in contradiſtinction to others, and not to thoſe 
which he enjoys in common with any of his ſubjects; for if once any one prerogative of the crown could 
be held in common with any ſubject, it would ceaſe to be prerogative any longer. And herefore Finch 
Jays it down as a maxim (Finch's L. 85.), that the prerogative is that law in caſe of the King, which l 
law in no caſe of the ſubject. 1 Bl. Com. 239. ] (a) That the King's prerogative is part of the lav 
of England, and comprehended within the ſame. | 2 Inſt. 496. 1 


And. 153 · The nature of our conſtitution is that of a limited monarchy, in 
— = which the legiſlative power is lodged in the king, lords, and com- 
28 . mons; but the king is intruſted with the executive part, and from 


—That be him all juſtice is ſaid to flow: hence he is ſtyled the head of the 
2 commonwealth, ſupreme governor, parent patriæ, &c., but (till he 


5 Co. 4 _o is to make the law of the land the rule of his government; that 


That he being the meaſure as well of his power, as of the ſubjects obed- 
Shang the ENCE : for as the law afſerts, maintains, and provides for the ſafety 


law. of the king's royal perſon, crown, and dignity, and all his jul 


8 55- rights, revenues, powers, and prerogatives; ſo it likewiſe declares 
— = and afferts the rights and liberties of the ſubject. 


—Finch's L, 81, $2, 83. ſpeaks highly of it, as a matter divine : the king, he, carries Got! 
ftamp, and has the ſhadow of God's —— him: the power of God 3 is — with excel edc) 
for to do wrong is not omnipotency, but weakneſs ; ſo it is with the king, be can do no rente lk 
As to which my Ld. Ch. J. Hale faith, it is regu arly true, that the law preſumes the king wil 3 
wrong, neither indeed can he do any wrong; and therefore, if the king command an unlawr at to 
done, the offence of the inftrument is not thereby indemaified : For though the king is not wi 
coercive power of the law, yet, in many caſes, his commands are under the directive power of the * 
which conſequently makes the a& itſelf invalid, if unlawful ; and ſo renders the inſtrument of the 
eution thereof obnoxious to the puniſhment of the law; yet in time of peace, if two men combat ub: 
ther ar barriers, or for trial of Kill, if one kill the other, it is homicide ; but if it de by rhe (own 
of the king, it is only felony. Hal. Hiſt, P. C. 43, 4. ä 
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Prerogative. 


Hence it hath been eſtabliſhed as a rule, that-all 


muſt be for the advantage and good of the people, otherwiſe they mo P.C, 


ought not to be allowed by the law *, 3 
undoubtedly this is the great end of the King's prerogative, who is not the ſovereign of the ſtate, but the 


people's executive magittrate ; For as to ſovereignty, that reſides where the conititution has placed the * 


legiſlative power, i. e. in king, lords, and commons, in parliament aſſembled ; fo that the king, in bis 
political capCity, as one of the ſtates of the realm, poſſetles a part, and only a part of the ſovereignty, 
but is not ſovereign, any more than a part is equal to the whole, But, as executive magiſtrate, he is in- 
veſted with great power, pre-eminence, and many prerogatives; all intended by the conſtitution to be 
employed for the good of the people; none to their detiiment ; nor can any prerogative be legally ſo 
loyed. 
"This paſſage, which has been induſtriouſly foiſted into the work by the laſt editor, abounds through 
out with the moſt dangerous political errors. It gives a falſe view of the nature of our government t 
it repreſents it as almoſt a pure republick. From the qualifications which the kingly power is ſubjected 
to, the editor would infer the non-exiſtence of the power i:ſelf : Becauſe the king acts with advice in 
«/] caſes, and with advice and conſent in fome caſes, therefore he never aQts proprio jure. Becauſe the 
law hath aſſigned him various counſellours to aid and adviſe him in the deliberative and executive parts 
of his government, therefore theſe counſellours are co-equal and co-ordinate with him. But let us mark 
the ſeveral parts of this notable paſſage, and let us ſee how well they correſpond with the authorities we ſhall 
hereafter cite, authorities drawn from our records and ſtatute books, and from the writings and ſpeeches 
of men eminent for their knowledge of the law and conſtitution of their country, and not ſuſpeRed of 
any blind attachment to monarchy. The king is not the ſovereign of the ſtate, but the people's exe - 
« cutive magiſtrate,” . Sovereignty refides where the conſtitution has placed the legiſlative power, 
« vie, in king, lords, and commons, in parliament aſſembled So that the king, in his political capa» 
« city, as one of the ſtates of the realm, poſſeſſes a part, and only a part of the ſovereignty ; but is 
« not ſovereign, any more than a part is equal to the whole.” — In the firſt place this writer ſeems to 
ſuppoſe, that the ſovereign power of a {tate conſiſts merely in legiſlation z whereas the r of a ſtate 
conſiſts equally in enforcing the execution of laws when made, as in the making of 5 as But,” 
ſaith this writer, the king is not the ſovereign of the ſtate, but the people's executive magiſtrate; == 
if then the king is not the ſovereign of the ſtate, but the people's executive magiſtrate, the people are 
the ſovereign of the Rate, for the king is their magiſtrate : but according to this writer, the ſovereignty 
is lodged nat in the people only, but in king, lords, and commons; then, upon this writer's own hypo- 
theſis, the people cannot be ſovereign, for, to uſe his own words, @ part cannot be equal to the tubole 3 
but if they are not ſovereign, how can the king be the people's executive magiſtrate ? whence is their 
authority to commiſſion this officer? - But ſo tar from the king not being the ſovereign of the ſlate, 
it vill appear from the following authorities, that the whole power of the ſtate, both legiſlative and ene. 
eutive, ſutject to certain limitations and qualifications, is veſted in the king alone; that he, with the 
advice and conſent of his great council, makes laws; and, with the advice of other councils, executes 
thoſe laus when made: that he is not one of the eſtates of the realm, as this writer ſuppoſeth him to 
be, but paramount thoſe eſtates. Loid Coke faith, in his 4 Inſt. pa. 3. that the king is caput, prin- 
tim et finis of his court of parliament. In 22 E. 3. Hil. term, plea 25. it is laid down thus: Ke 
fait ait, que le roy fait /es leis par aſſent des peres et de la commune, et non pas les peres et la communes” + 
According to Lord Hale, “ Although that the Engliſh monarchy is not in all reſpects abſolute and 
unlimited, but hath certain qualifications of monarchical power, eſpecially in point of making laws, 
and impoſing taxes upon the people yet, certainly, fince the denomination of government is ad pluri» 
mum, the government is monarchical, and not ariftocratical or democratical, And hence it is, that 
all juriſdiftion in this realm, whether eccleſiaſtical or civil, is derived from the crown; and that the 
exc:ciſe thereof in the minitters or judges, to whom it is ſo delegated by the crown, is in right of the 
dozen, and by virtue of a delegation from it.“ Id. 190. And in a preceding part of this tract, Lord 
Hue, ſpeaking of the deliberative and executive parts of civil government, ſays, * In both which, 
though the king under God be ſupreme governor and fountain z yet it is neceſſary for him to call in 
others in par ten ſollicitudiniz, and, as to uſe their aſſittance in the executive part, ſo o have their advioe 
and council in the deliberative part of his government. Hale's Juriſd. of the Lords Houſe, pas 4. 
Again, Whicelock in his comment on the parliamentary writ, ſays, „I be making of ſtatutes is by the 
ing with the aſſent of the lords and commons in parliament.” Vol. 1. 466. And farther, the ſtyle 
of our acts of parliament is, „He it enacted by the King's moſt excellent Majeſty, by and with the advice 
era conſent of the Lords ſpiritual and temporal, and Commons in parliament aſſembled,” Even in money 
lila, when the commons have granted the king their money, they pray that he will be graciouſly pjealed 
3 make it a law. 4 We your Majeſty's moſt dutiful and loyal ſubjects, the Commons of Great Bri- 
» wn in parliament aſſembled, having, &c. &c. Do beſeech your Majeſty that it may be enacted, 
= de it enacted by the King's moſt excellent Majeſty, by and with the advice and conſent, &c. &c, 
ith reſpect to the king's not being one of the eſtates of the realm, read the words of Lord Hale in 
part of the tract above referred to. The nobility, clergy, and commonality are the three 
var 47 the kingdom. The king comes in upon a higher denomination and title, namely, the 
— 2 thiee eſtates, And therefore they that have gone about to make the king one of the 
14. p its, Te.miſtaken, as will eafily. appear to any that will but read the records fully, being, viz. 
7 9 H. 5. 5. 15. the concluſion of the peace between the kings of England and France by the : 
3 5 114 | g's 
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king's command in parliament, 2 May, 9 H. 5. read coram tribus flatibus regni, vis, prelatis o 
Robilibus et — et communitate K Angliæ, and by them — to. Not. Fat 3T.z * 
1. 23. le rey & les trois eſtates. - Rot. Parl. 13 E. 4. n. 16 & 17. domino rege et tribus flatibus regui fu 
bus in codem farliamento, And in the firſt parliament of the uſurper R. 3. who would be ſure-to wat 
no formality to countenance his uſurpation, Ret. Parl. 1. titulus Regius, there is recited an inftrumey 
allowing him to be king before his coronation was declared in the name of the three eſtates of this rey 
of England, viz. the lords ſpiritual and temporal, and commons. * Bee it ordained,”* that © the u. 
* nour of the ſaid rolle, with all the contynue of the ſame, preſented as is aboveſaid, and delivered y 
« our beforeſaid ſouverain lord the king, in the name and on the behalf of the ſayd three eſtate: out 
« of parliament, now by the ſame three eſtates aſſembled in this preſent parlement, and by audturin 
of the ſame, bee ratifyed, enrolled, recorded,” &c, This, though done in a dme of uſurpatiga, 
yet ſufficiently evidenceth what the three eſtates were v. And the objetions againſt it, x. that twoof 
thoſe eſtates are conſtituents of the lords' houſe, and ſo mutt qutþalance the commons, which are but 
one of the three eſtates; and, 2. that the lords ſpiritual by this means ſhould have a negative voice um 
the lords temporal and commons, and ſo no law could be made without the conſent of the majcr par 
of the ſpiritual lords and the major part of the temporal lords, as well as the moſt part of the con- 
monalty ; I ſay theſe objections are vain. For though it be true, · that two of the three eſtates we cit. 
Kituents of the lords' houſe, yet they conſtitute but one houſe, And the laws and cuſtoms of the 
kingdom, which are the true meaſure of all bounds of power, have given a negative veice of either 
Houſe upon the other, and of the king apon both; but have not given a negative voice of only one of 
the two eſtates conſtituting the lords houſe unto the other, or to the commons being the third eftate; 
abe legiſlative power being lodged in the king with the aſſent f the tec hues of parliament as ſuch, wi 
Dot with the aſſent of the three eſtates ſimply conſidered as fuch ; for it is tbe ſettled conffitatin and 
cuſtom of the tingdom, that fixeth and defineth where the legiſlative power is lodged, not notions and far. 
cies.” Hales's Juriſaict. of the Lords Houſe, &c. pa. 10, 11. And Lord Coke, before him, had be. 
gun his chapter on the High Court of Parliament in theſe words: © This court conſiſteth of the King's 
« Majeſty, fitting there, as in his royal political capacity, and of the three Hates of the realm, vis." 
&c. 4 Inſt. cap. 1, And after him, at the memorable æta of the Revolution, in the preamble to the Kill 
of Rights, the Convention Parliament uſe theſe words: Whereas the lords ſpiritual and temporal, 
, and commons, aſſembled at Weſtminſter, lawfu'ly, fully, and frecly repreſenting all the Hates of th 
« people of this realm, did, upon, &c. preſent unto their Majeſties, &c. Stat. 1 W. & M Self, 3. ©. 4 
But the theory of our government is ſketched with admirable ſpiric and correctneſs by the At. 
torney-Genera!, in his addreſs to the jury upon Hardy's trial. The power of the ſtate, by which1 
mean the power of making laws, and enforcing the execution of them when made, is veſted in tte 
king; enacting laws in the one cafe, that is, in his legiſlative character, by and with the advice and 
conſent of the lords ſpiritual and temporal and of the common: in parliament aſſemb ed, according u 
the law and conſtitutional cuſtom of England; in the other caſe, executing the laws, when made, in 
ſubſervience to the laws ſo made, and with the advice, which the law and the conſtitution hath affigned 
to him in almoſt every inſtance, in which it has called upon him to act for the benefit of the ſubjeR." 
- Hardy's Trial, by Gurney, pa. 32. Again, in a ſubſequent paſſage, after having ſtated the ron 
duties, he goes on thus: „To that king, upon whom thele duties attach, the law and conftitution 
for the better -xecution of them, have affigned various counſellours, and reſponſible adyiſers : it hu 
clothed him, under various conftitutional checks and reſtrictions, with various attributes and peri-. 
tives, as neceſſary for the ſupport and maintenance of tie civil liberties of the people : it aſcribes to bm 
ſovereignty, imperial dignity, and perfection: and becauſe the rule and governments as eſtabliſhed in 
this kingdom, cannot exiſt for a moment without a perion filling that office, and able to exccute all tax 
duties from time to time, .which I have now ſtated, it aſcribes to him alſo that he never ceaſes to exil. 
In foreign affairs, the delegate and repreſentative of his people, he makes war and peace, leagues 4nd 
treaties: in domeſtick concerns, he has prerogatives, 3s a conſtituent part of the ſupreme legiſlature: 
the prerogative of raiſing fleets and armies : he is the fountain of juſtice, bound ro adminitter jt to hu 
people, becauſe it is due to them: the great conſervator of publick peace, bound to maintain and rind. 
cate it; every where preſent, that theſe duties may no where fail of being diſcharged : the ſquotwn d 
honour, office, and privilege ; the arbiter of domeſtick commerce, the head of the national church. 
V. 35. And in the concluſion of this brilliant ſketch, he cloſes the whole with theie emphatical words: 
« Gentlemen, I hope I ſhall not be thought to miſpend your time in ating thus mucb, becauſe it #p- 
rs to me, that the fact that ſuch is the character, that ſuch are the duties, that ſuch are dhe ati. 
tes and prerogatives of the king in this country, (all exifting for the protection, ſecurity, and hap- 
pineſs of the people in an eſtabliſhed form of government,) accounts for the juſt anxiety, bort 
upon jealouſy, with which the law watches over his perſon - accounts for the fact, that in every inditt- 
ment, the compaſſing or imagining his deſtruction or depoſition, ſeems to be conſidered as neceſari 
eo - exiſtint with an intention to ſubvert the rule and government eſtabliſhed in the country: th! 
purpoſe to deſtroy and to depoſe bim, in whom the ſupreme: power, rule, and government, 2 
Kitutional checks and limitations, is veſted, and by whom, with cenſent and advice in ſome. 
with advice in all caies, the exerciſe of this cn itaiond power is to be carried on. 14. 36. be 
With reſpeR to the rule which is ſaid in the text to be eſtabliſhed, viz. that all prerogatives muſt 
for the advantage and good of the people, otherwiſe they ought not to be allowed by the law, it is neither 


l addition to the above authorities cotieted by Lord Hale, ſee Rot. Pal. 13 R. 2. 8.9 
H. 6. . 17. * N N ted 
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Prerogative. * 39 
expreſſed in terms ſufficiently clear and preciſe, nor will it hold in the extent to which, az there lated, it 
may be carried. It is not clear from the terms, whether it meant, that the prerogative or right i:{e'f ſhalſ bg 
kifallowed, if found to be injurious to the publick, or only the act done by vircue and in exerciſe of 
right or prerogative. If the former be the meaning, we may not helitats to pronounce that there is na 
fuch rule of iaw : for ail the prerogatives of the crown are veſted in it for the protection and happineſg 
of the people, and cannot in law be wreſted from it without danger to both. If the latter be the megane 
ing, then the rule will not hold univerſally and in all caſes. The higher pretogatives of the crown are 
not to be meaſured by the rules of law, or to be ſcanned by the reaſon of our judges ; nor are acts dong 
by virtue of any of thole prerogatives to be ſet aſide on the ground, that they are nor for the publick good. 
For inſtance, the king has the prerogative of making war and peace: inveſted-with that prerogative, he 
makes a treaty of peace: that treaty is found to be injurious to the country : is the treaty therefore 4 
nullity ? is there any authority in any man, or body of men in this country, to vacate it, becauſe it is a 
did treaty ? The king bas the prerogative of giving his aſſent, as it is called, to ſuch bills as bis ſub- 
jets, legaily convened, may preſent to him, that is, of giving them the force and ſanQion of a law : hs 
withholds his aſſent to a bill evidently calculated to promote the intereſts of his people : does the bill, be- 
cauſe it is a good bill, therefore paſs into a law, though it want the royal fiar® or does the utility of 
mealure deprive the crown of its conſtitutional power of rejetting The rule then ſeems to go no farther 
than this, that in the ex<rciſe of ſome of the precogatives, the royal authority is ſubmitted to the control 
and direction of the courts of law, the judgment of the King is in ſome caſes committed to his judges, 
Ia thoſe caſes it is the duty of the judges ſo to admeaſure the royal prerogatiyes as that they ſhall in oa 
caſe be exerted ſo as to affect the inheritance of any one, to change the courſe of the law, or to 
individual injury. Plowd. 236. 487. Noy, 175. They will always remember the maxim of law, _ 
that the king can do no wrong: if they find that wrong has been done, the act caanot be the act of 
the king, and therefore ought not to be allowed.] | 


The rights and prerogatives of the crown are in moſt things as Bendl. 177. 
ancient as the law itſelf; for though the ſtatute 17 A. 2, . — 263. 
commonly called the ſtatute de preregatiuva regis, ſeems to be in- 13 C0. 64. 
troductive of ſomething new, yet for the moſt part it is but a ſum © 
or collection of certain prerogatives that were known law long be- 

fore : as, that the king's wardſlip of lands in capite, did attract 

the wardſhip of lands held of others; that the grant of a manor 

did not paſs an advowſon appendant, unleſs named; that the king 

had a right to eſcheats, wrecks, royal fiſhes, and many others 

which were ancient prerogatives of the crown. 


= 


But for the better underſtanding hereof, I ſhall conſider, 


(A) When the King commences his Reign, and the 
Ceremony requiſite therein. 


(B) Of the King's Prerogative as univerſal Occupant: 

And herein, | | 
I, The he is univerſal Qccupant, and entitled to all derelict 

nds. 

2. Of his Prerogative in Eſcheats. 
3. Of his Prerogative in Seas and Navigable Rivers. 
4. Of his Prerogative in Swans and Royal Fiſhes, 
[5- Of his Prerogative in Ports and Havens, ] 
6. Of his Prerogative in Beacons and Light-Houſes. RE 
7. Of his Prerogative in Wreck. 5 N 
8. Of his Prerogative in relation to Coins and Mines. 
9. Of his Prerogative in derelict Goods; and therein, of 

Waifs, Strays, and Treaſure Trove. 
19. Of his Prerogatiye in Fines and Forfeitures, 2 

(c) ort 
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490 Prerogative, 


2 (C) Of his Prerogative over the Perſons of his Suhe 
jets: And herein, 


1. Who ſhall be ſaid his Subjects. 
2. That he is entitled to the Service and Allegiance of hi 
Subjects; and therein, of the Oaths injoined them. 


3. That he may reſtrain his Subjects from going abroad; 
and herein, of the Writ de Ne exeat regno. 


4. That he may command his Subjects to return Home; 
and therein, of awarding a Privy Seal, 


(D) Of the King as the Fountain of Juſtice, and 
intruſted with the Execution of the Laws: And 
herein, | 

1. That all Civil Juriſdiction flows from the King, 

2. Of the King's Prerogative in Eccleſiaſtical Matters. 

3. Of his Prerogative in creating Officers, 

4. Of his Prerogative in making War and Peace, 

5. Of his Prerogative in taking Care of Infants, Idiots, Lu 
naticks, and Charitable Uſes. 

6. Of his Prerogative in Pardoning. 

7. Of Diſpenſations and Non ob/tantes. 

8. Of his Proclamations, 


(E) How the Rules of Law differ with reſpect to the 
King and a private Perſon : And herein, 


1. Of what Things incapable, from the Dignity of lis Pe- 
ſon and Office. 

2. What Things enure to him in his natural, what in | 
political Capacity. 

3- Of the Difference in the Rules of Law as directing tht 
King's Property, otherwiſe than that of a Subject. 

4. That his Rights ſhall be preferred to a Subjects wie 
they happen to meet. 

5. 3 Acts of Parliament which extend to or bind not tl 

ng. . 

6. That no Laches can be imputed to him; and therein, a 

the Maxim, Nullum Tempus occurit Regi. 
7. Of his Prerogative in his Suits and Proceedings in Cours 
of Juſtice. 8 
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Prerogative. 491 
FY Of the King's Grants and Letters Patent: And F< FFF 


herein, 
1. What Things the King may grant: And therein, 


1. Of Grants ariſing from his Prerogative of Power, and 

what are inſeparably annexed to the Crown. 

2. Of Grants ariſing from his Intereſt, 

3. How far the King muſt have an Intereſt, in order to 
enable him to grant, | 

4. Grants tending to a Monopoly; and therein, of Things 
of a new Invention. 


5. Grants of the ſole Liberty of Printing. 


2. Of the Conſtruction of the King's Grants and Letters 
Patent, as to their being good or void; and herein, of the 
King's being deceived in his Grant. 

3. Where the King's Grantee ſhall partake of his Prero- 
gative. 


8 


_- * 


(A) When the King commences his Reign, and the 
Ceremony requiſite therein. 


UroN the death or demiſe of the king, his heir is that moment 7 Co. 12. 

inveſted with the kingly office and regal power, and com- in“ 
mences his reign the ſame day his anceſtor dies; whence it is held 6 co, 25. 
as a maxim (a), that the king never dies. | 2 
therefore if lands are given to the King by deed enrolled, without the words beirs or ſuccgſſars; yet a fee- 
bmple paſſeth, for that in judgment of law he never dies. Co. Lit. 9. 


And herein we muſt take notice, that the rules of deſcent are Co. Lit, 


the fame with thoſe that govern private inheritances, except only 83 
a5 to the rule of poſſeſhio frotris ; which does not hold in the deſcent are not the 


| of the crown or its poſfeſſions: neither is half blood any impedi- only excep- 


| ment in ſuch caſe; ſor the brother of the half blood ſhall be pre- n 


- wher ferred to the ſiſter, in the enjoyment of the crown, as the moſt crown to the _ 


capable of is ſex, general rules 
P the two, by the advantages and prerogative of his ſe 7 
not the for, among the females, the crown deſcends by right of primogeniture to the eldeſt daughter only, and 
ber illue, and not, as in common inheritances, to all the daughters at once; the evident neceflity of a 
lie lucceſſion to the throne having occaſioned the royal law of deſcents to depart from the common 
in this reſpect: and therefore Queen Mary on the death of her brother ſucceeded to the crown 
ae, and not in partnerſhip with her filter Elizabeth. 1 Bl. Come 194. ] 


Therefore, if the king hath iſſue a ſon and a daughter by one co. Lis 
enter, and a ſon by another vemer, and purchaſes lands and dies, *5 bd, 
and the eldeſt ſon enters, and dies without ifſue, the daughter ſhall | 
wt inherit thoſe lands, nor any other fee-fimple lands of the 

| | crown, 


E I - a 
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of hollility in aſſiſtance of the rightful heir of the crown, which afterwards obtained, this had pot ben 


F. c. 20% in plenary poſſeſſion of it, and no poſſeſſion thereof in the beir s 


crown, but the younger brother ſhall have them together with d 22 

crown. | | 
Inſt. 7. As the king commences his reign from the day of the death g - b 
<p _ his anceſtor, it hath been held, that compaſſing his death befor * * 
(0 The late coronation, yea before proclamation of him, is a compaſling of th aſe of 
Mr. Juſtice king's death within the ſtatute of 25 E. 3. fat. 5. c. 2. he being king 15 


— is preſently, and the proclamation and coronation only (a) honounkl that kir 


very far Ceremonies for the further notification thereof, father's 
from thinking that the ſolemnity of a coronation is to be conſidered among us merely as a royal car. kept hi 
mony, or as a bare notification of the deſcent of the crown, as authors of high diſtinction have hen * 
pleaſed to expreſs themſel ves: He admits that it is, on the part of the nation, a publick ſolemn recep. being, Y 
nition that the regal authority, and all the prerogatives of the crown, are veſted in the perſon of th own by t 
king, antecedent to that ſolemnity; but the ſolemnity of a coronation voith ws goeth a great dul ated . 2 
Farther ; the coronation oath importeth, on the part of the king, a publick ſolemn recognition of the and that L 
damental right of the people; and concludeth with an engagement under the bi bef of all /anffion, thy Gin the 
be will maintain and aefend thoſe rights; and to the utmoſt of bis power make the un of the rela the that impoſ 


rule and meaſure of his conduft. Folt. Rep. 189. See Sid. on Gov. 91, 92. S. 7. 


abolition 0 
caſe, have 


Hawk. P. C. Alſo it is held, that every king for the time being, in the (5) atiul le on. 


uw poſſeſſion of the crown, is a king within the intention of the abo. [But 
ſame juc 


the diting. mentioned ſtatute z for there is a neceſſity that the realm ſhould 
tion be- have a king, by whom, and in whoſe name, the laws are to be 
2 „ adminiſtered; and the king in poſſeſſion, being the only perſon WW de fur 


2 ans Who either doth or can adminiſter thoſe laws, muſt be the onh 
de jure, my perſon who hath a right to that obedience which is due to hin 


4 who adminiſters thoſe laws; and ſince, by virtue thereof, he 
4 fade, but ſecures to us our lives, liberties, and properties, and all other ab 
not de jure, vantages of government, he may juſtly claim returns of duty, 


1 allegiance, and ſubjection. 


H. 6. R. 3. H. 7. being in the actual poſſeſſion of the crown, is a king within this aft ; fo tht (« there: 
compaſſing his death is treaſon within this law; and therefore in the 4 E. 4. 20. a _ that « 
the death of H. 6. was attainted for that treaſon in the time of the rightful king; but had it been an are ag 


treaſon ; but 2 converſe, thoſe that aſſiſted the uſurper, though in the actual poſſeſſion of the crom, 
have ſuffered as traitors ; as appears by the ſtatute of 1 E. 4. and as was done upon the aſſiſtant d 
H. 6. after his temporary readeption of the crown, in 10 E. 4. and 39 H. 6. Hal. Hiſt. P. C. 10% 
103. [Sir M. Foſter, ſpeaking of a king de jure & de facto, and contending that allegiance is aur 
the ſubject to the latter as well as the former, hath theſe remarkable words; © He (the fulyeR) been 
for protection from the crown, and he payeth his allegiance to it, in the perſon of bim whom he ſect 
in full and peaceable poſſeſſion of it: he ent-reth not into the queſtion of title, he having neither leifur 
nor abilities, nor is be at liberty to enter into that queſtion : but he ſeeth the fountain, from whence ti 
dleſſings of government, liberty, peace, and plenty flow to him, and there be payeth his allegian® 
Foſt. Cr. L..399-]- | 


Hank. P.C, It hath been ſettled, that all judicial acts done by He dr 

2 Sixth, while he was king, and alſo all pardons of felony and 

 borities . Charters of denization granted by him, were valid; but that 1 

there cited. pardon made by E. 4. before he was actually king, was void ere 
after he came to the Crown. ; | f 


Hal. Hin. The right heir of the crown, during ſuch time as the uſurper i 


not a king within this act; as was the caſe of the houſe. of 1% 
during the plenary poſſeſſion of the crown in H. 4., H. 5» Eb 
But, if the right heir had once the poſſeſſion of the cromn® 
king, though an uſurper had afterwards gotten the 
thereof, yet the other continues his ſtyle, title, and claim _—_ 


Prerogative, 493 
and afterwards re-obtains the full poſſeſſion thereof; a compaſſing 
te death of tlie rightful heir, during that interval, is a compaſſing 
of the king's death within this act; for he continued a king ſtill, 
aa in poſſeſſion of his kingdom; which was the caſe of E. 4. in 
for chat ſmall interval wherein H. 6. re-obtained the crown; and the 
| the taſe of E. g. notwithſtanding the uſurpation of his uncle Rich. 3. 71 8 
king It was reſolved by the judges, in the caſe of Sir H. (a) Yan, Keiling, | 
rable that king Car. 2. was king de facto, as well as de jure, from his [#75 
. eb. 315. 

father's death; and that therefore all thoſe who acted againſt and (hM. fut. 
kept him out of poſſeſſion, in obedience to the powers then in tice Foſter 
being, were traitors ſays, that 

ng, g the rule laid 
down by the court in this caſe, involved, in the guilt of treaſon, every man in the kingdom who had 
afted in a publick tation under a government poſſeſſed in fu for 12 years together of a ſovereign power z 
and that Ld. Ch. J. Hale, when of high rank at the bar, took the engagement . To be true and faith» 
ful to che Commonwealth of England, without a King or Muſe of Lords.” This, in the ſenſe of thoſe 
that impoſed it, was plainly an engagement for aboliſhing kingly government, at leaſt for ſupporting the 
abolition of it; and with regard to thoſe who took it, it might, upon the principles of Sir H. Vane's 
caſe, have been eaſily improved into an overt act of treaſon againſt King Charles the Second, Foſt. 


afhul Rep. 402. 
my {But it ought to be conſidered, that it was firſt reſolved by the 1 Hawk, . 
to be fame judges, that King Charles the Second was king de facto as well P _ C. 17. 
= d: jure from his father's death; and it is apparent, that no other Hence the 

> only perſon was in poſſeffion of any ſovereign power known to our —— "P 
ailed in 1 
fr = rt year 


after the reſtoration of King Charles II. are always called the acts in the twelfth year of his reign; aud 
all the other legal proceedings of that reign ace reckoned from the year 1648, and not from 1660, 


By the 1 Mar. fat. 3. c.1. $ 3. The kingly office of this realm, (4) The 


© and all prerogative, royal power, authorities, and juriſdiction Ven Re- 


n thereunto annexed, being inveſted in (6) either male or female, * 
nn are as abſolutely inveſted in the one as the other.“ and Q. Eli- 


2 . zabeth, is a 
King within the 25 E. 3. Nat. 5, c. 2. Hal Hiſt. P. C. 301. but a titular king, as the huſband of 3 


Binde queen regent, is not. 3 Inſt. 8. Hawk. P. C. c. 17. 520. 

C. 10% 

is l By the 1,7. & M. flat. 2. c. 2. $9. Every perſon that ſhall 
7 be reconciled to, or hold communion with, the ſee or church 
e of Nome ; or ſhall profeſs the popiſh religion; or ſhall marry a 
hence bt “ papiſt ; ſhall be incapable to inherit or enjoy the crown of this 


* tealm and Ireland,; and in ſuch caſe the people ſhall be abſolved 

4 of their allegiance, and the crown ſhall deſcend to ſuch perſons, 

being proteſtants, as ſhould have inherited the ſame, in caſe the 
perſon ſo reconciled, c. were dead.” 3 

„ed by g 10, « Every king and queen, who ſhall come to and 

| furcred in the imperial crown of this kingdom, ſhall, on the 
firſt day of the meeting of the firſt parliament, next after his or 


urper's 1 ber coming to the crown, fitting in the throne of the Houſe of 
ber . Peers, in the preſence of the lords and commons, or at his or 
of Yor ber coronation, before ſuch perſon as ſhall adminiſter the coro- 
„ Ab nation oath, at the time of taking the ſaid oath, (which ſhall firſt 
on, © By pen,) make, ſubſcribe, and repeat the declaration mentioned 
ofſeſhoo in the ſtatute 30 Car. 2. for preſerving the king's perſon wid 
6 ebene, Y diſabling popyts from fitting in either" be , 


The 
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Dyer, 203. The king, as king, cannot be a miner; ſo that grants, Rz 
— $3. Dc. made by him, ough under age, bind preſently, and canngt 
Cafe of ch be avoided by him, either during his minority, or when he con 
Duchy of of age; for the politick rules of government have thought d 


3 neceſſary, that he who is to govern and manage the whole king: 
5 Co. 2, dom, ſhould never be conſidered as a minor incapable of gdvernin 


Raym. 90. himſelf and his own affairs. > 
Fry it hath | 

n uſually thought prudent, when the hefr apparent hath been very young, to appoint a proteftor, guy 
dian, or regent, for a limited time: but the very neceſſity of ſuch extraordinary proviſien is ſufficient u 


' demonſtrate the truth of that maxim of the common law, that in the king is no minotity ; and ther- 


fore he hath no legal guardian. 1 Bl. Comm. 248. ] . 


(B) Of the King's Prerogative as univerſal Oceupant! 

And herein, | 

1. That he is univerſal Occupant, and entitled to all deidli 
Lands. 


Co. Lit. 1. 1 king by our law is univerſal occupant, and all property's 
5 7 3 P P 

2 1 preſumed to have been originally in the crown “; and that be 

Feld. Maze partitioned it out in large diſtricts to the great men who hal 

Clauſ. 223- deſerved well of him in the wars, and were able to adviſe him in 


* A fition time of peace, Hence it is ſaid, that the king hath the duet 


. of law, 


adopted by dominion ; and that all lands are holden mediately or immediateh 
the conſti- from the crown. | 
wution to | 
anſwer the ends of government, but for the good of the people, the great object of the law and conftituta 
of this country.— The right of the people of England to their property does not depend upon nor va i 
fact derived fiom any royal grant. The reception of the feuda! policy, in this nation, exacthy anſver 
the definition of a fiction; which is ſome ſuppoſition in law, for a good reaſon, againſt the real d 
of a fat, in a matter poſſible to have been actually performed, according to that ſuppoſition, Coal. « 
Law of Forfeiture, 55. 


Dyer, 326, Hence it is, that if the ſea leaves any ſhore by a ſudden falling 
2 Roll. Abr. off of the water, ſuch derelict lands belong to the king: but, itt 


My man's lands, lying to the ſea, are increaſed by inſenſible degreey 
they belong to the ſoil adjoining. | | 
2 Roll. Abr. o, if a river, ſo far as there is a flux of the ſea, leaves its chat 


$70 nel, it belongs to the king; for the Engliſh ſea and channei 
belong to the king; and he hath a property in the ſoil, ha 
never diſtributed them out to his ſubjects. ; 

2 Roll. Abr. But, if a river, in which there is no tide, ſhould leave its bet, 

4 it belongs to the owners on both ſides ; for they have in that aa 
the property of the ſoil ; this being no original part or appt 
to the ſea, but diſtributed out as other lands. 


1 after regained, every owner ſhall have his intereſt again, if #® 
caſe, be known by the boundaries. 


2 Mod. 107. It is ſaid that there is a cuſtom-in Lincolyſbire, that the lords 
manors ſhalt have derelict lands; and that ſuch is a reaſouabs 
cuſtom ; for if the ſea waſh away the lands of the ſubjeQ, RE 
have no recompence, unleſs he ſhould be entitled to what 

regains from the ſea. „ OY 
2 Lev. 171. Information by £Eng/i/þ bill in the Exchequer-chamber 1 d 


2 3 hundred acres of derelict lands in Lincelyſbire ; the cale wi 1 
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King. Jo, I. granted te J. S. the manor of Halbecis with the ap- 8. C. At. 


> purtenances, by expreſs words z and in the letters patent there was — 
ones the following clauſe, - necnon totum- illud fundum et ſolum et terras Edware 
bt i ſuas contigue adjacen. to the premiſes, que: ſunt agud cooperta, vel Farmer. 


que in poſterum de agua paſſunt recuperari, & c., non ob/tante non 
nninando valorem, gualitatem ſive guantitatem, &c.; and theſe 
hundred acres being afterwards improved and recovered from the 
ſea, the queſtion was, Whether they paſſed to the patentee ? and 
though it was urged in his behalf, that theſe words were as general 
25 they well could be; that the king was entitled to the ſoil of 
the ſea, not as matter of prerogative only, but as an intereſt which 
he might grant; that in ſome caſes the king may grant a poſſibilityʒ 
that the non abſtante was ſo particular in this caſe, as if intended 
to cure all defects; and that the king's grants ought to be conſtrued 

F liberally, as moſt for his honour : yet, it being 1 * on the other 
(ide, that theſe words were too general; that though they might be 
intended to paſs ſome ſmall parcels or lines of land which may 
become derelict, yet not ſo as to paſs any great tracts of land; and 
that, by the conſtruCtion contended for, all the lands between that 
and Denmark might paſs z and admitting the king might grant 
part of his ſeas, yet that muſt be by expreſs name: It was held by 
Aentague, Ch. B. with the advice of Rainsford and North, Ch. 
Juſtices, that the patent, as to theſe hundred acres which became 
derelict, was void. 


2. Of his Prerogative in Eſcheats. 


Aneſcheat may be either per deſectum ſanguinis, or per (a) delictum Co. Lit. 13, 


tenentit. But it is ſaid, that in caſe of an attainder of felony, the * 1 
elcheat to the lord is pro dęfectu tenentis ; and the not deſcending, (a) That it 


| falling the conſequence of the corruption of the blood; but in cafe of the party be 
ut, K aon, the lands come to the crown as an immediate forfeiture, fene can de 


and not as an eſcheat. no eſcheat. Owen, 87. 
lf the king's tenant dies without heir, the lands ſhall eſcheat 2 Int. 64. 


ts chat nd revert again to the crown; but the lands holden of any (3) Keile. 104. 
anne! other lord ſhall, for want of the heirs of the tenant, eſcheat » go > r. 
haun lord, 4 Inft. 224. (5) That the lord by eſcheat is in the poſt, and cannot vouch, 1 Co. x. 
we If lands held of the king as of an honour come to him by a 2 loſt, 64. 
18s 1 ennon eſcheat, as the tenants dying without heir, or committing 

hat d felony, theſe lands are part of the honour; otherwiſe, if forfeited 

1p for treaſon, for then they come to the king by reaſon of his perſon 


14 and crown ; and if he grant th 
3 if its bold of the king in chick. e Ar 
i was found by ſpecial verdict, that the prior of Merton was Cre, Elis. 
I: 5 ed of a houſe in Southwark, held of the Archbiſhop of Canter- = S 
: 15 s of his borough of Southwark; and 30 Hen. 8. ſurrendered d 
wow” Bs the king, who granted the ſaid meſſuage and divers other 
d, he | dg in London, Middleſex, and Eſſex, to J. S. and his heirs, to hold 
What 4 im in libero burgagio, by fealty, for all ſervices and demands, 

* not in capite ; that afterwards Queen Mary granted the manor 

ough of Seuthwark to the mayor and commonalty of 

. 6 : London 5 


Co. Lit. 8. 
Inſt. 19. 
{a) But a 
right of ac- 
tion, which 
confifts ouly 
in privity, 
cannot eſ- 


cheat. 


3 Co. 2. b. 


Stamf. P. C. 


191. 


I Iaſt. 213. 


2 Iaſt. 21. 


- 


Comp. In- 
cumb. 75. 


Co. Lit, 
268. b. 


4 Co. 11. 


4 Co. 125. , and 15 
12 die without heir (5), the land ſhall not eſcheat : otherwiſe, if 


1. 38. S. P. r 
. by letter of attorney, for then the feoffment is void. 


becauſe he 


lo:d hath a tenant by ite. If J. S. conveys lands to truſtees aud their heirs, 10 


Abr. 


= 


Prerogative, 
London; and the tenant of the ſaid meſſuage died without ift 
and the queſtion was, Whether queen liz. or the patentees of the 
borough ſhould have the eſcheat ? and adjudged for the queen; fif 
the firſt patentee of the meſſuage held it of the queen in ſocage i 
chpite, as of a ſeignory in grofs; and the words in bers burgopy 
are merely void; for the land out of the borough cannot 
in libero burgagio, and there ſhall not be ſeveral tenures ; for one 
tenure was reſetved by the king for all; and therefore of neceſſiy 
it ſhall be a tenure in ſocage of the king. 

Upon an attainder of high treaſon, the king by his prerogatine 
ſhall have all the lands of inheritance whereof the offender wa 
ſeiſed in his own right; and alſo all rights of (a) entry to lands in 
the hands of a diſſeiſor or other wrong-doer ; though ſuch lands 
are holden of another : but, in caſe of petit treaſon and felony, 
they go to the lord of whom they are holden ; for the blood being 
corrupted, ſo that no perſon can repreſent him, it is the ſame u 
if he had died without heir; and, conſequently, the lord is inby 
eſcheat. 

But the lord cannot enter into the lands holden of him upon u 
eſcheat for petit treaſon or felony, without a ſpecial grant; till i 
appears by due proceſs, that the king hath had his prerogative df 
the year, day, and waſte. 

If one attainted of felony commits treaſon afterwards, and i 
thereof attainted, as he may be, becauſe the offence is of a higher 
nature than felony ; yet this ſhall not diveſt the right of eſcheu, 
which by the felony was lawfully veſted in the lord, contrary to 
the opinion of Stamford, for the act of the party ſhall not divel 
the lawful eſcheat of the lord. 

If one ſeiſed in fee of a fair, market, common, rent-charge, c 
ſeck, warren, corody, or other inheritance not holden, is attainted 
of felony, the king ſhall have the profits of them during his lf; 
but after his death they cannot deſcend, becauſe his blood is cu. 
rupted nor eſcheat, becauſe not holden z but periſh and are extind 
by act in law. 

If a man grant an advowſon in groſs to another in fee, and the 
grantee die without heir, it ſeems that this ſhall revert to the 
grantor, not being held of any man; for it is a thing that cant 
vaniſh; but ought to be in ſome perſon : but in that caſe, if th 
grantor cannot have it, the king ſhall have it as ſupreme patio 
and for that reafon ought to preſent where none hath right. 

If a diffeifor makes a feoffment, or dies ſeiſed; and after 
diſſeiſee dies without heir, there ſhall be no eſcheat, becauſe tht 
lord hath a tenant by title. ny” 

Though the lord hath not been ſeiſed of his ſervices within 1 
time of limitation, yet, if the tenant dies without heir, the! 
ſhall eſcheat; for at the time of the eſcheat the ſeignory 
though ſeiſin of the ſervices was wanting. 115 

If an infant or nen compos in perſon make a feoffment, and 
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fr life, remainder to kis firſt and every other ſon, &c. remaindet to his own right heirs, and ? gue 
tif dies without heirs, guare, Whether the lands ſhall eſcheat or remain with the truſtees ? + [1n the 
cafe of Burgeſs v. Wheate, the Maſter of the Rolls (Sir Thomas Clarke), and the Lord Keeper Henley, 
held, againſt my Lord Mansfield, that the crewn could not in equity, upon a failure of the heirs of ceftui 
qu: traſt, claim egainſt a truſtee by eſcheat, if he had the legal eſtate in him, for that (among other 
reaſons) the title by eſcheat could oaly ariſe, where there was a defect of a tenant ; that where there wag 
a feoffee, there was a tenant, whether he were beneficially entitled or not; ſo that the principle of eſchear 
failed, 1 Bl. Rep. 23. The authority of this caſe, however, hath been ſomewhat ſhaken by the inti- 
mation of Lord Thurlowe's opinion in Middleton v. Spicer, 1 Br. Ch. Ca. 204. Where the cha- 
det of land is not imperatively and definitively fixed upon money by the terms of a will or other 
iattrument, a court of equity will not order it to be laid out in land, in order to let in the crown claim« 
Ing by eſcheat. Walker v. Denne, 2 Vez, jun. 170. ] 


ans If he who hath title to a writ of eſcheat accept homage or Co. Lit. 268. 
Fas fealty of the tenant, this will bar him; otherwiſe if he accept 
m rent of the tenant 3 for that may be done by a bailiff. ; 


If there be lord and tenant, and the tenant be diffeiſed, and the Co.Lit.268, 


oh diſciſee die without heir; and after the lord accept the rent from 

oY the diſſeiſor, this is no bar to him: otherwiſe, if he ayow upon 

inb the diſſeiſor for the rent. 0 

But if, after title of eſcheat accrued, the diſſeiſor make a feoff- Co. Lit. 68 

Ny ment or die feifed, the acceptance of the rent from the feoffee or 

al it heir, will be a bar. 3 | 

* If one leaſe a manor for life or years, and a tenaney eſcheat (a), 2 r 
this belongs to the manor held in farm, for which the leſſor ſhall (a) —_ of 

nd hare a general writ, and ſuppote a leaſe by him made of the lands the tenant 

ighe eſcheated, and maintain it by the ſpecial matter. oy RO 

cheat, have a writ of eſcheat, and the words of the writ are true, viz. that the te · ant that died, &c. held the 

ary to lands of him, Keilw. 114. a. The tenancy eomes in lieu of ſeignory. Co. 122. 


Tor the better taking care of the king's eſcheats there is an Co. Lit. 13. 


9050 incient oſkcer named (5) by the lord treaſurer, and called eſcheator, Gy By the 
"ated becauſe his office is properly to (c) look to eſcheats, wardſhips, and 14k. 3 c. 8. 
lie ocker caſualties belonging to the crown. to be choſen 
s by the chan 
$ col eeilor, &c, as ſheriffs; by 12 E. 4. c. 9. muſt have a freehold in the ſame county worth 20 J. per ann. 
und by the 1 H. 8. c S. muſt have 40 marks yealy———by the ſtatute 14 E. 3. ft. 14 c. 8. there ſha!l 
de 23 many eſcheators as when King Edward came to the crown, viz. one in every county. But 
uc em ly there were but two, one on this ſide Trent, and the other beyond Trent, but they had ſub- 
nd the elclieators, Co. Lit. 13. b. (c) To inquire of caſual profits, and feize them into the King's hand 
; Wat they may be anſwered to him. Co. Lit. 92. b. . 
to 9 
a I — 0 . | * 2 
if the If che inheritance of lands eſcheat to the king, although he is Vert: 357. 
atron; in the 2%, yet he ſhall have a term that was limited to attend the — 
6 exitance. Thruxton 
ter the 
uſe the 


3- Of his Prerogative in Seas and Navigable Rivets. 


1. 1s univerſally agreed, that the king hath the ſovereign do- Seld. Mar. 
mimon in all ſeas and great rivers; which is plain from Selder's Ch 83606 


; A Roll. Abr. 
«count of the ancient Saxons, who dealt very ſucceſsfully in all 268, 169. 


naval affairs, and therefore the territories of the Engliſh feas and 5 Co. 106. 


mers always reſided in the king. 1 
— ſeas, that is, the ſeas which adjoin to the coaſts of England, the king hath a double right, viz. 
, A % juriſdiction, which he ordinarily exerciſeth by his admiral, and a right of propriety or own- 
You * right of propriety or ownerſhip is evidenced, iſt, in the right of fiſhing in theſe ſeas and 
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170. 


the arms and creeks thereof, which is originally lodged in the crown, as the right of depaſtury x 
originally lodged in the owner of the waſte whetcof he is lord, or as the right of fiſhing belong u 
him that is owner of a private ar inland river; and, 2d, from the king's right of propriety to the 
ſhore, and the maricima incrementa.—The ſhoe, as to this purpoſe, is the land lying between bigh 
water and low-water mark in ordinary tides; and this land belongeth to the king de jure communi bh 
in the ſhore of the ſea, and the ſhare of the arms of the ſea. And that is called an arm of the fn 
where the tide flows and reflaws, and fo far only as the tide flows and rèflows. 29 Aff. 93-—The ns. 
ritima incrementa are of three kinds 1. Per projettionem wel alluvimn m2 pr relifionem vel deſertirn 
3. fer inſulg produciiuem. The increaſe per alluwionem is, when the tea by caſting up ſand ai 
earth doth by degrees increaſe the land, and ſhut itfelf out farther than the ancient bounJs went; ut 
this is uſual. The reaſon why this belongs to the c.own is, becauſe in truth the ſoil, where ther is 
now dry land, was formerly part of the very fundus maris, and, conſequently, belonyed to the king 
But indeed if ſuch alluvion be 1o inſenſibe, that it cannot be by any means found that the ſea un 
there, idem eſt non effec off non apparire; the land thus increaſed belongs as a perquiſite to the owner of 
the land adjacent. — As to the increaſe fer relictinnem, or recels of the ſca, this goth de jure umu 
belong to the King; for as the tea is part of the waſte or demmeſne, ſo ot neceſſity the land that ln 
under it, and therefore it belongs to the king when left by the fra: and fo alſo it regularly holds i 
lands deſerted by a river, that is an arm of the ſea or creek of the fea trims facie, elpecially, if ty 
cteek or river be part of a port. — And as to iflands arifing de 17% in the king's ſeas, or the liz! 
arms thereof, th-te upon tae fame account and teaſon prima facir'and of common right belong to the 
king; for they ate part of that ſoil of the ſea, that, belonged detore in point of propriety to the king; 
for when iſlands de nous ariſe, it is either by the receſs or tinking of the water, or by the exaggeratia 
of ſand and flab, which in procets of time grow firm land invironed with water; and thus fone 
places have ariſen, and their original recorded, as about Raveiena in Yorkſhire, Hale De ju 


Maris, c. 4] 


Dyer, 326. And, as the king hath a prerogative in the ſeas, ſo hath le 
2 Roll. Abr. Iikewiſe a right to the fiſhery and to the ſoil; ſo that if a river u 
far as there is a flux of the ſea leaves its channel, it belongs 1 
the Ling. 

4 loft. 142. Hence the Admiralty Court, which is a court for all maritime 
Molloy, 99. cauſes or matters aring upon the high ſea, is deemed the kings 


For this 5 . * ' ; 
on ag Court; and its juriſdiction derived from him who protects hu 


its jurifeic- ſubjects from pirates, aud provides for the ſecurity of trade and 
tion, and navigation. 

how far it — 

extends, vide title Court of Admiralty. 


10 Co. 1411 From the king's dominion cver the ſeas it was holden, that the 


Cate of ue king as protector and guardian of the ſeas might, before any il 


of Ely. =, : : : * 
{(a) %% tute made for commiſſions of ſewers, provide againſt inundation 


commiſtion by lands, banks, &'c., and that he had a prerogative herein # 


1 well as in defending his ſubjects from pirates, c. (a) 
c. 5. recites this part of the king's juriſdiction, viz. “ We therefore, for that by reaſon of our roy 
« dignity and prerogative royal we are bound to provice for the ſafety and preſervation cf cur rein 
Kc. This prerogative of the crown Lord Hale calls an i of juriſdiction, viz. in reference to Os 
mon nuilances. „ And” he ſays, * another part of the king's juriſdiction in reformation of nuifaccy 
is ro reform and puniſh nuiſances in all rivers, whether freſh or ſalt, that are a common paſſage, ic 
only for ſhips and. greater veſſels, but alſo for ſmaller, as borges or boats; to reform the obſtructions @ ® 
noyances that are therein to ſuch common paflzge : for as the common highways on the land are jor 
common land paſſage, fo theſe kind of rivers, whether freſh or falt, that bear boats or barges, are high 
ways by water; and as the highways by land are called altæ wie regie, ſo theſe publick rivers for ju 
lick paſſage are calle! fuwii regalet, and baut Hire de roy; not in reference to the propriety oi the 3% 
but to the publick ue; all things of publick fatety and convenience being in a ſpecial manner ey 
king's cue, oper fon. and protection. And therefore, the report in Sir John Davyes, of the PB! 
of Ran, miftakes the reaſon of thoſe books, that called theſe ftreames le roy, as if they were ſo _ 
rel ct of propriety, a* 19 Afi. 6. Dy. 11. for they are called fo, becaute they are of pudlick uſt, y 
under the king's ipecial care and protection, whether the ſoil be his or not. Hale De Juie Math 
Hargrave, ja. 8. ] 


$E.4 13, Put notwithſtanding the king's prerogative in ſeas and nam 


e _ gable rivers, yet it hath been always held, that a ſubject may 
Fits, Bar, in the ſea; for this being a matter of common right, an 
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means of livelihood, and for the good of the commonwealth,” 93. Mod. 
cannot be reſtrained by grant or preſcription. — 3 
[ Although primd facie an arm of the ſea be in point of propriety the king's, and primd facie it be com- 
mon for every ſubjeR to fiſh theie, yet a ſubject may have by uſage a ſeveral fiſhery there, excluſive of 
that common libe.ty which otherwiſe of common right belongs to all the king's ſubjects. See Hale De 
Juie Maris, cap. 5 and the ſeveral authorities there collected. 


Alſo it is held, that every ſubject of common right may fiſh 6 Mod. 74. 
with lawful nets, &c. in a navigable river as well as in the ſea; Warren y. 


— 
and the king's grant cannot bar them thereof; but the crown only gay. 4c. 
has a right to royal fiſh; and that the king only may grant. pl. 4. S. C. 


and S. P. 
Per Holt, C. J. on a claim of cam piſcariam in the river Ex by grant from the crown 


And as a ſubject may have a right of fiſhing in the ſea and the Hale De 
arms thereof, ſo the ſhore, that is, the land, which lies between Jure Maris, 
high- water and low-water mark at ordinary neap-tides, may be- CI 
long to a ſubject. The ſtatute of 7 Fa. 1. c. 18. ſuppoſeth it; for 
it provides, that thoſe of Cornwall and Devon may fetch ſea-ſand 
for the bettering of their lands, and ſhall not be hindered by thoſe 
that have their lands adjoining to the ſea-coaſts, which it appears 
by the ſtatute, they were formerly. Vide Carte Antique, D. D. 

n. 24. the charter of Alan de Percy to the monks of Whitby, and 
the bounds thereof, viz. totam marinam a port4 de Whitby uſque 
Plowick, Sc., et uſque 'Terdiſo, et uſque in mare, et per marinam in 
Whitby, confirmed by king Henry I. And the bounds of that 
abbey's poſſeſſions take in many creeks of the ſea, yet are given by 
a ſubjeQt, viz. Derwent, Muſe, Eſe, &c. ; 

The {tore may not only belong to a ſubject in groſs, which 73d. $o 
polibly may ſuppoſe a grant before time of memory, but it may — 0 
be parcel of a manor. And the evidences to prove this fact are Cong 
commonly theſe, conſtant and uſual fetching gravel and ſea-weed caſe, 5 Co. 
anc fea-ſand between the high-water and low-water mark, and ©} 
licenſing others to do ſo; inclofing and imbanking againſt the ſea, Dy. SF 
and enjoyment of what is ſo inned; enjoyment of wrecks happen- So in the 
ing upon the ſand ; preſentment and puniſhment of purpreſtures — 
there in the court of a manor, and ſuch like. P. 68 


ier 'Attoraey Generall et Sir Samuel Rolls, Sir Richard Buller, and Sir Thomas Arundel, fer emnes 
bscnes, 


* 
* 


And as it may be parcel of a manor, ſo it may be parcel of a vill Hale, ali 
or pariſh, And the evidence for that will be uſual perambulations, . 
common reputation, known metes and diviſions, and the like. 
And upon this account the parſon of Sutton, about 14 Car. 1. had 
z verdict for the tithes of Sutton-Marſh in Lincolnſhire, upon a long 
ad a great evidence ; though it appeared, that within time of 
memory it was the mere ſhore of the ſea covered at ordinary tides, 
and without the old ſea-bank. | 

And it may not only be parcel of a manor, but de facts it Hale, ui 
Many times is ſo, and perchance it is parcel of almoſt all ſuch . 
manors as by preſcription have royal fiſh or wrecks of the ſea 
vithin their manor. For, for the moſt part, wrecks and royal fiſh 
8 not, nor indeed cannot be well left above the high-water mark, 
anlels it be at ſuch extraordinary tides as overflow the land: but 
K k 2 theſe 
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theſe are perquiſites which happen between the high-water aul 


low-water mark; for the ſea withdrawing at the ebb leaves the prie 
wrecks upon the ſhore, and alſo thoſe greater fiſh, which come of tl 
under the denomination'of royal fiſh. 10 a 
And as the ſhore may thus belong to a ſubject, fo in ſome hap 
inſtances may the maritima iucrementa. Hence, cuſtom and pre. (0 th 
ſcription may give the jus allyvionts to the land whereunto it _ 
accrues, But cuſtom cannot entitle the ſubject to relied land; in th 
or make them parcel of a manor. For the ſoil from under the water the 
mult needs be of the ſame propriety as it is when covered with Rood 
water, If the foil of the ſea, while it is covered with water, be ue 
the king's, it cannot become the ſubject's becauſe the water hath ang 
left it. But in the caſe of alluvis maris, it is otherwiſe z becauſo 
the acceſſion and addition of the land by the ſea to the dry land 
gradually is a kind of perquiſite, and an acceſſion to the land; and 
therefore in caſe of private rivers, it ſeems by the very courl of Th 
the common law, ſuch a gradual increaſe cedit ſolo adjacenti; and 3 
though it may be doubtful whether it be fo ex jure communi in the & 
caſe of the king; yet, doubtleſs, it gives a reaſonableneſs and whalc 
facility for ſuch right of alluvis to be acquired by cuſtom ; for Bu 
though in every acqueſt per alluvionem there be a reliction or a by 
rather excluſion of the ſea, yet it is not a receſs of the fea, not Fir 
properly a reliction. Wans 
But, though it be regularly true, that terre relictæ per mare Cal - tt 
not be preſcribed, yet a creek, arm of the fea, or di/irius mary, oy > 
may be preſcribed in point of intereſt ; and, by way of conſequence 5 5 
or concomitance, the land re/zFed there, according to the extent * 


of ſuch a precinct as was ſo preſcribed, will belong to the former : 
owner of ſuch diſ/rifus maris. But otherwiſe it would be, it And t] 
ſuch preſcription before the reliction extended only to a liberty, ED 
or profit apprendre, or juriſdiction only within that diltrict ; , eſs I 
liberty of free fiſhing, admiral juriſdiction, or the juriſdiction ol yh 
a leet, hundred, or other court; for ſuch may extend to an am cl 


of this 


of the ſea, as appears by 8 E. 2. corone; for theſe are not aj 7 th 
acqueſts of the intereſt of the water and ſoil, but leave it 28 1 3 8 
found it. Therefore the diſcovery of the extent of the preſcription pr, | 
or uſage, whether it extends ro the ſoil or not, reſts upon ſucl ly 85 
evidences of fact, as may juſtly ſatisfy the court and jury col. eg 
cerning the intereſt of the foil. x. 
And the ſame rule, which hath been obſerved before touclung g, , 
acqueſts by the reliction or receſs of the ſea, or the arms or crecks F, j 
thereof, holds with reſpect to iſlands ariſing within thoſe 472 park 4: 
Of common right and prin facie, it is true, they belong to 5 8 
crown : but, where the intereſt of a diftrifis marit, or arm of the « vl 
ſea, or creek, or haven, doth in point of propriety belong to 4 ( * 
ſubject either by charter or preſcription, the iſlands that happ® 0 Ie. 
within the precincts of ſuch private propriety of a ſubjech un 6 * 
belong to the ſubject according to the limits and extent of fu 10 jects. 
2 And therefore, if the weſt fide of an arm of welt " wher 
elong to a manor of the weſt fide, and an iſland happen to arix « th; 7 


on the welt. fide of lum aquæ inyironed with the water, 1 
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- priety of ſuch iſland will entirely belong to the lord of the manor 
1 of the welt ſide : and if the eaſt fide of an arm of the ſea belong 
o a manor of the eaſt ſide u/que lum aquæ, and ſuch an iſland 
Wi happen between the eaſt fide and ſuch a lum aquæ, it will belon 
m to the lord on the eaſt fide: and if the fm aque divide itſelf, and 
H one part take the eaſt, and the other the weſt, and leave an iſland 
15 in the middle between both the %, the one half will belong to 
Ls | the one lord, and the other to the other. But this is to be under- 
ry ſtood of iſlands that are newly made; for if a part of an arm of 
gy ſac ſea, by a new receſs from its ancient channel, encompaſs the 
bath land of another man, his propriety continues unaltered.] 
cauſs 
Jand 4. Of his Prerogative in Swans and Royal Fiſhes. 
; and 8 | 
"t. f The king, as a perpetual fign and acknowledgment of his do- 7 Co. 16. 
LI minion of the ſeas, hath ſeveral creatures reſerved to him under 
1 1 the denomination of royal creatures, as ſwans, ſturgeons, and 
5 whales; all which are the natives of ſeas and rivers. 
* But a ſubject may have a property in ſwans three manner of 
on of ah . 2 
* Firtt, by the acquiſition of tame ſwans ; viz. by buying tame 7 Co. 16. b. 
lwans, or by grant of the king of wild ſwans, and taming them; 
a and then the ſubject ſhall have the property in them whereſoever ; : 
6.2.5 they are, as of any other tame animal. : 
ence If the cock ſwans of one man get into the hen ſwans of another, 7 Co. 17. a. 
1 by the cuſtom of England this brood ſhall be divided; and it ſhall 2 Bl. Com. 
21908 bo follow the female, according to the common right of acceſſion. N 
uh" ” this is founded on a natural obſervation on the moderation 
berg, ot this ſort of creatures, that they will not couple with more than 
1 2 one; and ſo if they were to be ſeparated they could never be 
500 of propagated, | 
in arm LEG that the owner of ſwans ſhould have two cygnets, 7 Co. 17. 4. 
t nd the owner of the manor the reſt, has been held good. 
4 Swans that are not the king's may be ſtrays in a manor as well 7 Co. 17. as 
ription * other creatures; and a man may preſcribe to have ſwanning 
1 ſuch lor them in another manor, 
y co decondly, the property of wild ſwans may be in the ſubject by a 7 Co. 17. a, 


gant of Iwan-mark from the king; for, in this caſe, all the ſwans 
acted with ſuch mark ſhall be the ſubjects whereſocver they 7 Co. 17. 


uchin « 


- crecls 


pats A ſwan-mark may be granted over as well as the privilege of a 7 Co. 17. 


park or warren. 


to the 
ol the 6 15 the 22 E. 4. c. 6, © No perſon, other than the ſon of the 
g 61 ing, ſhall have any mark or game of ſwans, except he have 


* lands of freehold to the yearly value of five marks; and if any 


happen « k 
perſon not having lands to the ſaid yearly value, ſhall have any 


&, Wh: i 
of ſuch 5 2 r or game, it ſhall be lawful to any of the king's ſub- 
the ſel a 2 hy having lands to the ſaid value, to ſeize the ſwans as forfeit; 
to ari « f. ercof the king ſhall have the one half, and he that ſhall feize 
"T7 er. 5 : 

pricf] Ek3 Thirdly, 
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7 Co. 17. Thirdly, ſwans may be the ſubject's ratione privilegit x as, if the 
king grants to the ſubject the game of wild ſwan in ſuch a river; 
but in ſuch caſe, the ſubject cannot bring an action of treſpaſg 
quare cygnos ſuos ibid. nidificant. or gignent. cepit ; for a man cannot 
call that his own, which he hath only during particular occy- 
pancy and poſſeſſion in a certain place. 

Hawk. P. C. If a man take away ſwans marked or pinioned, or thoſe which 

c. 33. $27- are unmarked, if they be kept in a pond or private river, it i 
felony. | | 

St.depraro- The king ſhall have wreck of the fea, whales, and great ſturgeons 

eg. "4 taken in the ſea and elſewhere throughout the whole realm (a); e. 

„2. C11. . 1 . 
(a) To give cept in places privileged by the king. 

dee crown a right to ſuch fiſh, they muſt be taken within the ſeas parcel of the dominion and crown of 
England, or in the creeks or arms thereof; for, if taken in the wide ſeas, or out of the precin@ of 
the ſeas belonging to the crown of England, they belong to the taker. 39 E. 3. 35- per Belknap.-A 
ſubject might and may unqueſtionably have this franchiſe or royal perquiſice, 1ſt, by grant; 2d, by pre- 
ſcription within the ſhore between the high-water and low-water mark, or in a certain diſtin diu 
maris, or in a port, or creek, or arm of the ſea; and this may be had in groſs, or as appuitenant to aq 
honour, manor, or hundred. Hale De Jure Maris, e. 7.] | 


[5. Of his Prerogative in Ports and Havens. 


Hale De A port, ſaith my Lord Hale, is quid aggregatum, conſiſting of 
. „ ſomething that is natural, viz. an acceſs of the ſea, whereby {hips 
may conveniently come, ſafe ſituation againſt winds where they 
may ſaſely lie, and a good ſhore where they may well unlade: 
ſomething that is artificial, as keys, and wharfs, and cranes, and 
warehouſes, and houſes of common receipt: and ſomething thut 
is civil, v:z. privileges and franchiſes, viz. jus applicandi, jus mer. 
cati, and divers other additaments given to it by civil authority. 
1, e. 3. To erect a publick port originally and de novo, is a part of the 
jus regale of the crown of England. And as it is not competent 
to a ſubject to inſtitute or erect a common port without the 
charter of the king, or a lawful preſcription, ſo neither is it con 
petent to a ſubject without ſuch charter or preſcription to ere? 
port for the men of ſuch a fee or precinct, as for his own tenants. 
A lord of a county palatine, though he may have, and uſually had 
ports by charter or preſcription, yet he cannot erect a comma 
port within his palatine juriſdiction. For the concernment of: 
port mult neceſſarily exceed the extent and limits of the jus 
regalia that are incident to a county palatine; for the ſafety of 
kingdom, the commerce of the kingdom, and the king's revenue 
are concerned in it. Merchants and ſeamen of all parts and qu 
ters of the world are let into the kingdom publickly, and unde 
the publick protection, in a publick port: and, conſequently, B 
not within the extent of a juriſdiction palatine de novo to ere? 
pudlick port. 1001 
Ia. c. 5. In the ereCting of a port the royal authority is not reſtrain 
as in the grant of a market, by the vicinity of the new port 91 
former port. For though the old port may be greatly injured ©} 


4 Þ4 — . . wo 
the erection of the new port in its neighbourhood, yet that c 
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eumſtance will, of itſelf, be no objection to it, provided that the 
new port be not within the proper limits of the old port, and there 
be no obſtruction to the water or otherwiſe, but that ſhips may, 
if they will, arrive at the former port, - 

But, 1. it cannot be erected within the peculiar limits by char- 

ter or preſcription belonging to the former port, becauſe that is 
part of the intereſt of the lord of the former port. Neither can 
the firſt port be obſtructed or wholly defaced, or excluded for 
arrival of ſhips, but by act of parliament, as was done in the cafe 
of Melcombe tranſlated to Poole. Rot. Parl. 11 H. 6. n. 30. And 
the reaſon is, becauſe a publick intereſt is concerned; viz. the in- 
tereſt of the merchant at large, and the intereſt of the traders and 
mariners in that particular place or port, who have a right ſettled 
in chem for the application, lading, and unlading of ſhips there. 
2. If the king have an ancient port at A., and he erect another 
port hard by, with a general prohibition that no man ſhall bring 
his goods or merchandizes by fea to any other port within five 
miles but to that which 1s newly ereQed, this prohibition is good, 
a3 againſt the king's intereſt in the former port, though the new 
port be erected within the precincts of the old; for he may dero- 
gate from his own fimple intereſt by his own reſtriftion. But 
this reſtriction is not good againſt the ſubjects of the port of A., 
who by uſage had a right to come with their own ſhipping, and 
lade and unlade : and this, although the goods might be cuſtom- 
able goods ; for the inhabitants of 4. had an caſement acquired to 
themſelves by preſcription. 

3- But if the king erect by his own proclamation a port at 4. 
where there was no arrival of ſhips before, and doth not grant it 
to another perſon, but keeps the intereſt in himſelf of this fran- 
chile ; there, it ſcems the king may diſſolve this port, or erect an- 
other port, with a prohibition that no ſhip ſhall arrive within ſuch 
a diſtance, but at the new port; for there was no right of arrivage 
of any ſhips at the former harbour lodged in the inhabitants nor 
any other ſubject, but only permiſſive at the king's pleaſure, and 
ke may derogate from his own right. | 
4. But if a ſubject hath a port and arrival of ſhips at B. by pre- 
ſcription or charter, and afterwards the king erect a new port, 
within three or five miles within or without the precincts of the 
port of B., with a prohibition that no ſhips ſhall arrive within five 
miles of the new. erected port elſewhere z this prohibition or re- 
** ſtriction is void, as againſt the intereſt of the owner of the port of 
4 quit | or the inhabitants of B., becauſe there was a former intereſt 
12 th ded in the owner and inhabitants of the port of B., which can- 
„ i not be taken from them without their own conſent, or by act of 

"A parlament, | 
g 5+ But if a ſubject, or the king's fee farmer, hath a port at R. 
rained J prelcription or charter, and the king grants that no ſhips ſhall 
nw 3 within five miles or ſuch like compaſs, the king cannot 
'red b win that precinct erect de novo a port to the prejudice of that 
hat ci- = to which he had precedently granted this privilege. For the 
lle Fat is good as againſt the king, and any intereſt derived from 
K k 4 him 
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many places it is; for that would be a prejudice to the 
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him after this grant: and although, as hath been ſaid, withou 
this reſtrictive clauſe, the king might have erected a port near tg 
the former, which would have had this concurrent power or fran. 


chiſe, yet the king hath bound up his hands by his own charter; 


and by this inhibition, the precinct, to which this inhibition ex. 
tends, is become as it were, parcel of the precinct of the port, 
The right in ports, according to Lord Hale, is threefold :—The 
jus privatum, or the intereſt of propriety or franchiſe. The ju 
publicum, or the common intereſt that all perſons have to reſortto 
or from publick ports, as publick ſea-marts or markets, with 
their goods, wares, and merchandizes. The us regium, or the 
right of ſuperintendency and prerogative, — the king hath for 
the ſafety of the realm, or benefit of commerce, or ſecurity of his 
cuſtoms, The firſt, via. the jus privatum divides itſelf into the 
ownerſhip of propriety, and the ownerſhip of franchiſe, The 
ownerſhip of propriety is, where the king, or a common perion 
by charter or preſcription, is the owner of the ſoil of a creek or 
haven, where ſhips may ſafely arrive and come to the ſhore, Thi 
intereſt of propriety is primd facie in the king, but may belong to 
a ſubject, But the ſubject hath not thereby the franchiſe of x 
po nor may he ſo uſe or employ it, unleſs he hath had that 
iberty time out of mind, or by royal charter, Indeed he may 
bring thither for his own private uſe his own boats and veſſels u 
carry off and bring in his own goods that are not cuſtomable, 2 
fiſh, Sc.; but he may not uſe it as a publick port or admit 
foreigners, unleſs in caſe of neceſſity, nor take toll or anchorage 
there; for that is fineable, either by preſentment, or in a quo war» 
ranto.— The ownerſhip of franchiſe is that which gives the form- 
ality or denomination of a publick or lawful port, and becomes: 
free arrival of ſhips to lade and unlade their merchandizes, ard 
this may be acquired by preſcription, or by creation by the king 
Either by proclamation or by charter. 
| Before any port is legally ſettled, although the propriety of the 
ſoil of a creek or harbour may belong to a ſubjeQt or a private pet 
ſon, yet the king hath his js regium in that creek or harbou; 
and there is alſo a common liberty for any one to come thitter 
with boats and veſſels as againit all but the king. And upon this 
account, though A. may hare the propriety of a creek or harbout 
or navigable river, yet the king may grant there the liberty of © 
port to B., and ſo the intereſt of propriety and the intereſt of {rats 
chiſe ſeveral and divided. And in this no injury is at all done n 
A., for he hath what he had before, viz. the intereſt of the ſol, 
and, conſequently, the improvement of the ſhore, and the lber 
of ſiſaing; and as the creek was free for any one to paſs in | 
againſt all but the king, for it was publici juris as to that matter 
before, ſo now the king takes off that reſtraint, and by his licence 
and charter makes it free for all to come and unlade. 
But if A. hath the riha or bank of the port, the king may u 
grant a liberty to unlade upon that bank or ripa, without his cot 


ſent, unleſs cuſtom hath made the liberty thereof free to all, * 
pris 7 


intetch 


intere 
conſe! 
procl: 
intèere 
keys | 
houſe 
intere 
but it 
But 
lodge: 
or aff 
it is e 
tive o 
It is 
obſer e 
jura þ 
care c 
to hin 
his na 


part 0 
and nuil 
it Ca 


pa. 81. 
Th 


branc 
of the 
comm 
anſwe 
dize 1 
hibiti 


£0 ou 


| privats 
intctch 


Prerogative. 50 


intereſt of A., which may not be taken from him without ſuch 


Conſept. And therefore in the creation of a new port either by 


roclamation or charter, it hath been the courſe to ſecure the 
intereſt of the ſhore beforehand, for the building of wharfs and 
keys for the application of merchandize, and for the building of 
houſes. So, that it is poſſible, though not ordinary, that the 
intereſt of propriety and the intereſt of franchiſe may be divided : 
but it is uſual and beſt in conjunction. 

But, though the dominion either of franchiſe or propriety >. I c. 8. 
lodged by preſcription or charter in a ſubjeQ, yet it is charged 3 
or affected with that jus publicum that belongs to all men; and ſo er ies 
it is charged or affected with that us regium, or right of preroga- 3 queſtion of 


tive of the king, ſo far as the ſame is by law inveſted in the king. nend 


| It is only with the pus regium, that we have to do at preſent, proper forthe 


obſerving by the way, that the patronage and protection of all cognizance 

jura publica being intruſted by the common law to the king ; the 3 
care of preventing and reforming publick nuiſances in ports is left king claime 
to him, and his courts of juſtice, the proſecutions for them are in and proves a 
his name, and the fines for the defects or annoyances in them are 2 
part of his revenue. —— 

and nuiſance have been committed, he may proceed by information in equity, and have a decree to abate 


it» Cafe of the City of Briſtol v. Morgan, Trin. 11 Car. . cited in Lord Hale De Portibus Maris, 
pa. 91. and Attorney-General v. Richards, Anſtr. 603. 


The jus regium, or prerogative of the king in the ports of the ſea, 
branches itſelf into three parts, as it relates firſt to the preſervation 
of the ſafety and peace of the kingdom; ſecond, to the trade and 
commerce of the kingdom; or, third, to the improvement and due 
anſwering of the ſhip's cuſtoms and ſubſidies ariſing by merchan- 
die imported or exported. From the firſt ariſeth his power of in- 
hibiting perſons to come into the realm, or of inhibiting perſons to 
£0 out of the realm, of both which ſee hereafter (C. 3, 4). From 
the ſecond ariſeth the power claimed by him of opening or ſhut- 
ing the ports in reference to goods exported or imported, of which 
we ſhall treat under this diviſion of the ſubjet. With reſpeCt 
to his power in the laſt, it will be treated of under title 
(Snuggling). | 

As to his power of opening and ſhutting the ports in reference 


do goods exported or imported, we ſhall tranſcribe the words of 


Lord Hale upon this delicate point. 

Concerning importation of foreign goods, and the prohibition 
of the importation of them, we may find de facto that ſuch inhi- 
ditions have been of two ſorts, viz. general inhibitions that ſuch 
or ſuch merchandizes ſhall not at all be imported, under pain of 
confiſcation or forfeiture; or elſe they have been inhibitions or 
reſtraints ſub modo, as, namely, they ſhall be imported only at ſuch 
ports or in ſuch ſhips, | 
Lig, For general prohibitions of merchandizes of any parti- 
cular kind, Theſe were ſometimes made, but very rarely ; neither 


indeed could they be lawful without the help of an act of parliament, 


cauſe there have been in all times ſeveral ſtatutes made for 


e liberty and encouragement of merchants ſtrangers eſpecially 
to 
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to come into the kingdom and trade, which could not be de. 
rogated by a proclamation. Magna Charta, c. 30. 2 E. 3. 44 
9 E. 3. c. 1. 14 E. 3. c. 2. 25 E. 3. c. 2. and divers other 
ſtatutes. 

And therefore, if at any time there were ſuch inhibitions by 
proclamation, they were commonly temporary upon an exipence 
of ſtate, and not perpetual, nor of any certain continuance. But 
when there were perpetual or long reſtraints of this nature, they 
were always done by parliament. 3 E. 4. c. 4. 1 K. 3. 4 12. 
19 H. 7. c. 21. againit importation of foreign manufactures therein 
ſpecified; 4 E. 4. c. 1. againſt importation of foreign clothes; 
5 Eliz. c. 7. againſt importation of daggers, Sc.; 27 H. 6. «1, 
an inhibition of the wares of Brabant and Holland, becauſe they 
there had made reſtraint of importation of Exgliſb cloth z 23 H.8, 
c. 7. an inhibition by act of parliament of the importation of 
French wines between Michaelmas and Candiemas ; and very many 
more of the like kind. And the reaſons of theſe interpolings of 


acts of parliament was, becauſe that proclamations proved very 


ineffectual to that purpoſe, partly becauſe it was at beſt doubtful 
whether they could at all be effectual againſt ſo many acts of pat. 
liament; but doubtleſs they could not without an act of parlia 
ment induce a forfeiture of the goods fo imported, as hath been 
often reſolved ; whereof more hereafter. See the reſolution of 
the cafe of monopolies, 11 Rep. 88. the grant of the ſole imports 
ation of foreign cards, though prohibited by act of parliament, 
ruled to be againſt law, and a monopoly. Much more were the 
things not prohibited by law to be imported. Vide Peetl's cale, 
Rot. Parl. 50 E.3. 

'The only act of parliament, that ſeems to give a countenance 
to theſe kinds of inhibitions, is that of 3 Ja. c. 6. The king granted 
a charter to the merchants, that no Spani/þ wines ſhould be im 
ported but by them. This act repealed that charter in a great 
meaſure, whereby ſome would infer that the patent was good, 
ſince nothing but an act of parliament ſeemed neceſſary to repeal 
it. But the conſequence is miſtaken. In majorem cautelam, al 
act of parliament was uſed in this caſe as the moſt ſafe and ef 
feCtual means: but if any man conſider thoſe acts of parliament, 
that enact the ſea to be open, or the reſolutions of court in caſe 
of this nature, or the very preamble of the act itſelf, he will eaſily 
find that ſuch inhibitions cannot be without an act of parliament 

Secondly, as touching particular reſtraints z as, for inſtanct, 
that malmſeys ſhall not be imported, but unto the port of South 
amptog ſuch a grant is againſt law, and was accordingly reſolves 
in tne caſe of Southampton, T. 1 Eliz. Rot. 73. cited in Cale 
comment upon Magna Charta, c. 30. and therefore there Was! 
ſpecial act of parliament made the 5 Eliz. for the making 
that charter; and the like courſe hath been uſed to make 1 
thoſe reſtrictions of foreign trade to particular companies; ® 
for inſtance, the Misſcody Company, and ſome others. 

2. Concerning exportation, and how far forth the ports 2 
be ſhub in reference to goods and merchandizes exported, both - 
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quid facti and the quid juris therein. Theſe prohibitions of ex- 

rtation were never generally for all goods; for that were to 
deſtroy trade, but of ſome particular goods and merchandizes. 
And thoſe reſtraints were of two kinds, viz. general reſtraints, 


that they ſhould not be at all exported; or ſpecial and qualified 


reſtraints, that they ſhould not be exported, but in ſuch ſhips, or 


at ſuch places. 'Fouching both theſe briefly : and firſt, touching 


the general inhibitions. 
t is certain that inhibitions of this nature were very frequent 
by proclamation ; and when they carried with them the apparent 


| reaſonableneſs and fitneſs of the inhibition, they were not much 


diſputed. L hoſe inhibitions were for the moſt part touching 
ſuch commodities whereby the kingdom might be weakened, or 


E ſcarcity occaſioned, by the exportation: as arms, ammunition, 


corn, victuals, gold, ſilver, horſes, timber, thread of yarn or wool- 
len, and ſometimes oi falcons. Vide Clauf, 10 E. 2. m. 13. dorſo. 
Clauſ. 38 E. Z. m. 29. Clauſ. 41 E. 3. m. 24. dorſo. Clauſ. 43 E. 3. 
m. 3. dorſo. Clauſe 45 E. 3. m. 4. dorſo. And ſometimes in the 
proclamation there was annexed a clauſe of impriſonment of 
offenders; ſometimes the forfeiture of the things imported; ſome- 
times the torfeiture of all their goods and lands. But theſe clauſes 
of forteiture were only in terrorem ; for, as we have before ob- 
ſerved, a proclamation barely cannot induce a forfeiture of goods. 
Bu: yet ſometimes the ſearchers and other officers did ſeize the 
goods; and when they had ſo done, they were compelled to ac- 
count for the goods ſo ſeized in the Exchequer; and the parties, 
whoſe goods were ſo ſeized, were put to much trouble, before 
they could have their goods again. But the moſt uſual way to 
puniſh offenders againſt ſuch proclamations was by fine and im- 
priſonment; for where the king may by law prohibit, the pro- 
clamation doth increaſe the offence. And theſe proceedings were 
by information at the king's ſuit, ſometimes in the King's Bench, 
3H, 1 E. 2. B. R. Rot. 38. againſt ſuch as exported horſes, 
arms, money, and plate, againſt the king's proclamation ; ſometimes 
in the Exchequer, Communia Trin. 16 E. 3. Rot. Mich. 19 E. 3. Ret. 
clauſ. 64. m. 29. and ſometimes coram concilio, viz. in Chancery 

How far theſe proclamations might be warrantable by law in 
theſe particular caſes, I ſhall not poſitively determine; only thus 
far I ſhall ſay, 

Firſt, That if it were admitted, that in theſe particular caſes of 
ums, ammunition, victuals, and money, ſuch proclamation might 


be made, and thereby the offenders might be ſubject to fine and 


mpriſonmentz yet it could not be extended to other things, nei- 
ther ought or might this inhibition be an engine to gain money for 
licences, For if the proclamation had any ſtrength, it was becauſe 
of the inconveniences of the exportation of theſe things, If it 
"<1 not a publick inconveniency, it could not be inhibited barely 
/ proclamation ; and if it were a publick inconveniency, it might 
za be licenſed for private profit. If it might, the ſtrength of 

due proclamation would conſequently ceaſe, 
$econdly, 
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Secondly, If theſe proelamations were admitted lawful; ye 
they could not induce any forfeiture of lands or goods, or of the 
very goods ſo exported againſt that inhibition; becauſe that liz 
not within the ſtrength of any thing but a law. 

Thirdly, Though poſſibly in the time of hoſtility, or publick 
danger, or common ſcarcity, ſuch prohibitions by proclamation 
of exportation of victuals and arms, might have a temporary efe@ 
and uſe; yet we may caſily gueſs that they were not effectual for 
perpetuity, nor indeed ſufficient proviſions pro tempore; for the 
king and his council thought not fit to reſt upon ſuch ineffeQull 
means, but acts of parliament have ſucceſſively paſſed for the in- 
hibition of exportation of theſe very things, with penalties of for. 
feitures added to them. See 1 E. 4. c. 5. for horſes; 1E. 2, 
P. M. c. 5. of corn, herring, butter, cheeſe, and wood; 25 H.. 
6. 5. of victuals of all forts; 9 E. 3. c. 1. 19 H. 7. c. 15. d 


bullion or money. The like might be inſtanced in divers other 


things. | 

Let us now come to particulars, or qualified reſtraints; and 
they are of two kinds: 

Fir/l, The reſtrain. , of exportation in any but Zng//b bottoms. 
This hath been attempted to be done by proclamation, as a good 
expedient for the increaſe of ſhipping and mariners, and the en- 
couragement of trade and navigation. Vide inde claiſ. 41 E. 3 
m. 25. of a proclamation to that purpoſe ; but it proved ineffec- 
tual, till proviſion was made for it by acts of parliament, ws. 
5 K. 2. c. 3.—6 K. 2. c. 8.— 14 R. 2. c. 6.—4 H. 7. c. 10. But 
becauſe it provoked foreign princes to do the like, it was repealed 
by the ſtatute 1 KHz. c. 13. with certain proviſions made in the 
caſe by that ſtatute and the ſtatutes of 5 Elia. c. 5. and 13 Elm, 
c. 15. But now, by a late act of parliament, 12 Car. 2. intitled, 
& An act for encouraging of navigation,” the uſe of foreign flups 
is in a great meaſure reſtrained. 

And upon the whole matter, it will appear from the ſeven! 
acts of parliament that have been made for the ſupport and in. 
creaſe of trade, and for the keeping of the ſea open to foreign and 
Engliſh merchants and merchandize, that there is now no other 
means for the reſtraint of exportation or importation of goods and 
merchandizes in times of peace, but only when and where an act 
of parliament puts any reſtraint, Several acts of parliamem 
having provided, que la mere ſoit overt, it may not be regularly ſhut 
againſt the merchandize of Eugliſb, or foreigners in amity W 
this crown, unleſs an act of parliament ſhut it out, as it ha 
been done in ſome particular caſes, and may be done in 2 

In another place Lord Hale hath theſe words: © Touching ! 
ce prohibitions of exportations and importations of commons 
« Alt is true, that by divers graunts in parliaments the ſea 0u2 
&© to be open for exportation and importation of merchandize- 
« Not. Parl. 18 E. 3. . 17. 22 E. 3. N. 8. Item que paſcbe . 
« leines et d autres merchandiſes ſoient overts ſans faire apreſtes ci 
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ic « tyes of this realme by the! 
'S: 19 2 = me. , 12ir own power, as well before as after 
* 22 E. 3. And though complaints were made of it, yet the 
| for 5 crown retained the power. Vide 25 BD. % . 2, H. 5 
the Was... 9 
un x Some inſtances of the particulars. 
6%: (1.) For exportation prohibited. 
| te Phe Ei 
"a : 1. MN _ have uſually before the ſtat. of 1 2 P. MM. N d 
g f. 4. & 13 Eliz. c. 15. prohibited th Prod ity woo 
12 B ) e exportation of corne and 41E. 3. 
T | : graine 3 becaute the neceſfary ſuſtenance of the realme. ang — 427. Joel; 
* this is in effect admitted legal, Rot. Parl R B. 15. 
« Upon a etition fo e 27 Ho. Ge 0 ON CO 
3 1 . f r a repeal of ſuch a reſtraint, the anſwer 43 F. 3. 
s 6 0 3 i le voet a preſent, proviſo que bien liſe a ſon counſel a m. 11. dorf. 
* ron Na. quant il ſemble beoignable, For ſuch reſtraints Cing?” 
” Wo . 4 2 — N x 
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eu- « 2. The ki f thi ee 
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* 30 H. 3. n. 11. | ; a1. 
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© kingdom, yet oftentymes was made a meanes of great damg 
& and oppreſſion, which did arife by lettinge looſe the reſtraint 
* particular men for profitt. 
« And fo ariſeth the next conſideration of the kinge”s powerd 

«© openinge the ports. 

Vide Clauf, The kinge might open the paſſage, which either by his ow 

46 E. 3 ce proclamation he had reſtrained, or which by act of parliament 

B. arY orn. « were reſtrained, either in re ſpect of this or that particular 
«© commodity z as when exportation of ſome particular wires wer 
ce reſtrained in reſpect of the place, as the tranſportation of woch 
« to the ſtaple. This is cleere and without queſtion, wheredf 
& before. Theſe licences were alſo complained of, and often 
e enacted againſt, but could never be remedied. Vide 21 R. 2 
& 2.82, and the procurers of fuch licences puniſhed. 51 E.; 
« . 17. Vide 27 H. 6. n. 29. 9 H. 6. u. 37. 


6. Of his Prerogative in Beacons and Light-Houſes. 


Ing. 148. Tt is clearly agreed, that the king only has a preropatir 
12 Co. 13. in (a) beacons and light-houſes; and that he may erect any ſuch, 
_ 11% and in ſuch places as will be moſt convenient for the ſafety ad 
3 Inſt, 204. preſervation of ſhips, mariners, and navigation. Alſo, it ſeemsto 
(e) Before be the better opinion, that this being for the publick utility, and 


the reign of one of the prerogatives which he is intruſted with for the ſafety 


E. 3. th ; 
wes but the whole realm, he may erect ſuch beacon, &'c. as well in the 
tacks of ſoil or ground of a ſubject as in that of the crown; and that he 
_ Neb may do this without the ſubject's conſent. 


places, which were fired when the enemy was deſcried ; but in his reign, pitch-boxes were inſtead d 
theſe ſtacks of wood ſet up; and this is properly a beacon. 4 Inſt. 148. 


Vide the Alſo, it is clear, that the ſubject hath not any power to ere 
— any ſuch beacon, &c, without the king's licence and authorty 
o for that purpoſe. 


Carter, go. 

(5) Reſolv- But by the 8 Eliz. it is enacted, „That the maſter, warden 
ed by the 4 and aſſiſtants of the Trinity-houſe of Deptford Strond, ſhall and 
two Ch. 5 y i 4 4 
Juſtice, *© may lawfully from time to time at their will and pleaſure, 2 
Attorney (tc at their coſts, make, erect and ſet up ſuch and ſo many beacoth 


and Soli. cc marks, and (6) ſigns for the ſea, in the ſea-ſhores and upland 


5 8 « near the ſea coaſts or forelands of the ſea only, for ſea-mati 
. * this act ex- dc ag to them ſhall ſeem meet; whereby the dangers ma) 
Wb _— te avoided, and the ſhips the better come to their ports; and 
Oy light- tc ſuch beacons, marks, and ſigns ſo by them to be erected, 


2 the © continued, renewed, and maintained from time to time at 1 
—— 4 © cc coſts and charges of the ſaid maſter, wardens, and aſſiſtants. 


c. by the day. 4 Inſt. 149. in maig. 


Fide title And although by the common law none but the king pn 
_ - erect beacons, light-houſes and ſea-marks, yet of later times . 
Wray. letters patent granted to the Lord High Admiral, he hath power 
erect beacons, ſea-marks and ſigns for the ſea; which power 117 


veſted in the Lords of the Admiralty. * 
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in the ſea near in Cornwall, may be in the Court of Admi- 
ralty ; for, as the profits of the beacons belong to the Admiral, ſo 
the ſuit for them ought to be in his court'; though the rock be 
the freehold of another and part of his inheritance. 

It hath been reſolved, that an order or decree for raiſing a tax 
for repairing a beacon, without ſetting forth, that it was in decay 
or out of repair, is good, in that it would be dangerous to wait 
until it became in decay : for the conſequence would be, that there 
would be no beacon in the mean time and during the reparation : 
belides, that it cannot be preſumed, that the parties who contri- 
bute to the tax will tax themſelves unneceſſarily. 


7. Of his Prerogative in Wreck. 


Ry the common law (a) the king hath an undoubted right to 
wrecks; and his prerogative herein is founded on the dominion he 
has over the ſeas; and being ſovereign thereof, and protector of 
ſhips and mariners, he is entitied to the derelict goods of the 
merchant z which is the more reaſonable, as it is a means of pre- 
renting the barbarous cuſtom of deſtroying perſons who in ſhip- 
wrecks approach the ſhore, by removing the temptations to inhu- 
manity. 


regis, 17 E. 2. c. 11.— King R. 1. in the ſecond year of his reign releaſed wreck 


There are four ſorts of {ſhipwrecked goods, flot/ham, jetſham, 
lizam, and vrech, 

Flotſham, is when the ſhip is ſplit, and the goods float upon the 
water between high and low water mark. 

Jelſbam, is when the ſhip is in danger to be drowned, and for 
ſaving the ſhip the goods are caſt into the ſea. 

Ligam, lagan or ligan, is when the heavy goods are caſt into 
K lea with a buoy, that the mariners may know where to retake 

em, 

Wreck, is where goods ſhipwrecked are caſt upon the land. 
The forſham, jetſham, and ligan, in ſhipwrecks belong to the 
king as well as the abrech; for when the mariners are caſt away, 
there is the ſame reaſon that the prerogative ſhould take place in 
theſe goods as in the wreck. | 

But, though the king hath a prerogative herein, yet 2oreck may 
be in a ſubject by grant or preſcription : but, if the ſubject pre- 
ſeribes in wreck alone, he ſhall not have flotſham, jetſham, or ligan; 
for the king's grant ſhall not be taken to be more extenſive than 
the natural import of the words will bear. 

Goods are ſaid to be wrecked at common law, when there are 
00 marks or ſigns of their property whereby to prove an owner; 
which anciently, and before the methods of trading were well 

on, was very difficult to do; unleſs ſome living animal eſcaped 

ro 
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And therefore a ſuit for the profits of the beaconage of a rock — 58. 
01s v. 
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England, as Spelman in his Gloffary, title Wieck, cites it out of Hoveden, But his ſucceſſor reſumed 
the prerogative, and that before the above ſtatute of 17 E. 2. and frequent inſtances thereof are long 
before that ſtatute in the times c E. r., H. 3. and King John., Hale De ſute Maris, c. 7. pa 49%] 


5 Co. 106. 


5 Co. 197» 


2 Inſt, 167, 
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to the ſhore, wheteby they might take the tokens of a propetty 
Bract. lib. 3. Hence, ancient authors define it to be no wreck, if a dog br a c 


fol. 129. eſcape alive; or, if certain ſigns were placed on the goods wherch 


they might be known. And becauſe this prerogative of wred 
was abuſed, to the prejudice of the merchant, the ſtatute Ven 
3 Ed. 1. c. 4. has provided, that if a dog or cat eſcape ale 
(which in theſe caſes they took to be the moſt certain proofs d 
property) that then the ſheriff, coroner, or lord of the iſle might 
claim them; and if the owner came and made his claim within: 
year and day, he ſhould have his goods, otherwiſe they remained 


to the king. 


2 Inſt. 167. The inſtance of a dog or cat are only for examples; for if any 


living thing eſcapes, the claim may be made. 

2 Inſt. 167, If the mariners are purſued by enemies, and come aſhore an! 

Molloy, leave the empty floating ſhip, which comes to land without ay 

wes perſon; yet ſhall they claim the ſhip when it comes on ſhore. 

2 Inft, 1638. The year and the day mentioned in the ſtatute, ſhall be fron 
the time of the ſeiſure; for from the time of ſeiſure there is a 10. 
toriety, in order for the party to make his claim. 

$Co. 107- But the property is in the king or the lord of the manor, again 
all but the right owner, from the time that the goods touch land, 
even before ſeiſure; for the king's intereſt herein is different from 
that of another occupant, who only acquires a right by the ſeiſute; 
for he is intruſted with this prerogative in order to prevent wy 
other occupant. 

If the owner dies within the year and the day, his executors of 
adminiſtrators may make claim thereto ; becauſe it is not limited 
by the ſtatute to the owner at the time of the wreck. 

3 C0. 107- This law extends not only to wreck, but to flotſham, jet/ham, mi 

5 By a ligam : but the wreck mult be claimed by action at (a] common 

expreſs law, the flothham, &c. by ſuit in the Admiralty ; becauſe the rect 


words of is on the land, the florſbam, &c. in the ſeas. 
the ſtatute 


15 R. 2. c. 3. the Admiralty cannot take cognizance of goods wrecked. 


2 Inft. 168. 


g Co.108, If the ſuit be commenced before the year and the day, i ſub 
ficeth, though the verdict be not given; for the delay of the law mult 
do no man an injury. | 
If wreck be embezzled both from the king and the owner, ta 
may be inquired into on a commiſſion of oyer and terminer, 
the party fined. 22 
2 Inſt. 168. If a lord of the manor take the king's goods as wreck, the kin 
may claim them after the year and the day; becauſe the king ar 
Fr employed in the buſineſs of the publick cannot 
und to a time. | F 
If goods wrecked be bona peritura, the king or lord * 4 
them before the year and the day be paſt; for the ſtatute x - 
be underſtood to reſtrain them to keep theſe things that 0 
own nature cannot be kept. 1e. 
5 co. 10% If wreck be granted to the lord of the manor, and he ta 12 
108. Sir ſm and wreck, and the jury find this whole matter, aud 


en O- 4 5 , a 1 {of 
— entire damages, judgment ſhall be given againſt the plaintif 2 


2 Iaſt. 168. 
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ett the court will not give their judgment, when for part of the mat - 

a ter claimed the plaintiff hath no title; and it being matter of fact, 

reby the court cannot apportion the damages. 

rreck Tunnage is granted to the king for all goods imported into the Vaugh. 164. 


realm as merchandize, by any merchant whatſoever : certain goods 0 172. 


alive ate wreckt, and the queſtion was, Whether they ſhould pay this 
fs of duty? And reſolved by Vaughan, that they ſhould not; 1/, Be- 
night cauſe they could not be faid to be imported; for importation is 
hin 2 the bringing in of goods by artificial means, as by ſhips, &c. with 


deliberation, in order for tome uſe; therefore theſe goods caſually 
caſt up, cannot be ſaid to be imported. 2dly, They cannot be ſaid 
to be imported for merchandize, but they are now as goods deſtined 
for ſale ; but they may be reſerved to the proprietor. 3dly, They 
are not brought in by any merchant, for they are preſumed to be 
deſerted and derelict, and thence the property changed; and the 
king having a property in the whole, it is to no purpoſe to give 
him a part. 
Originally all wrecks were in the crown, and the king has a 6 Mod. 149. 
right to a way over any man's ground for his wreck ; and the fame Fe cur. 
privilege goes to the grantee thereof. 


_ 8, Of the King's Prerogative in relation to Coins and Mines. 
iſute; 
it 1 It is clearly agreed, that by the common law the king hath a Dav. 19. 


prerogative in, and js entitled to, all royal mines of gold and ER Alte 
ſlver, and treaſures of gold and filver hid in the earth; and that 3 Co. 3142 
he is intruſted with the (a) coinage, and making money current; Co. 146. 


s . ? _ (a) The le- 
and that he alone can bring the mines and treaſures of any con 8 


n 2nd quered country into uſe, by coining them out into his money. of money, 
mmot And this prerogative is lodged in the king, as he adminiſters juſtice and the giv-- 


to all; and therefore the power and regulation of that which is __ ps 


the () common ſtandard and meaſure of all bartering and com- value, is 


merce is committ | x juſtly rec- 
mitted to his care — 


11 8 majeſtatiz; and in England it is one ſpecial part of the king's prerogative. Hal. Hiſt. P. C. 188. 


it {ub % Money is the common meaſure of all commerce almoſt through the world; it conſiſts principally of 
w mult pee parts; 1. The materials whereof it is made; 2. The denomination or extrinſic value; 3. The 
apreſſon or (amp. Hal. Hiſt. P. C. 183.—Sir John Davis mentions fix things as eſſentials to the 
; FgUmation of coin; 1. Weight; 2. Fineneſs; 3- Impreſſion; 4. Denomination z 5. Authority of the 
er, tho ace; ö. Proclamation. Davis, 19. in the caſ: of mixed money which laft, viz. the proclamation, is 
x, and vt always neceſſary to the legitimation, ſays my Lord Ch. J. Hale; for the currency of money is a queſtion 
s ' latt, and may be proved by the officers of the Mint or their indenture, on an indictment for clipping 
be bin " counterteiting the king's coin. Hal. Hiſt. P. C. 196. 2 Salk. 446. S. P. 
c 
g being Alſo, this prerogative is given to the king as a neceſſary con- Plow. 315, 
mot de elence of the power of war and peace; for there can be no wars 7 
ade without the expence and conſumption of treaſure. Sms of 
. ſel War. Co. Lit. 90. b. 11 Co. 91. 2 Roll. Rep. 298. 
not . N 
exe” tbeödes, it was wry” that if any other perſons had the power Plov. 316. 
d mines of gold and fi ver, they might by theſe immenſe treaſures 


os too formidable, and wreſt that authority from the king which 
depoſited in his hands only. 


Vol, V. L ! The 


j14 Prerogative, 
Cotton, 4, The uſe and neceſſity of money aroſe from the nature of trade; 
; Lockot but more eſpecially from this, that the ſeveral proviſions of lis 


wo are in their own nature periſhable, and not to be laid up in ſpeci, 
This made it neceſſary that ſome things ſhould be fixed on to pul 
: as tickets of credit in exchange for thoſe commodities : hence, 
\ the thing agreed on mult have theſe qualities. 1/2, It muſt le 
| durable, becauſe otherwiſe it would not be more eaſily laid up than 
i the proviſions themſelves. 2dly, It muſt be ſcarce, that a little d 
1 it may ſerve to be carried from place to place, in order to ſuppl 
575 men's ſeveral occaſions. Upon theſe two accounts gold and filxe 
. were pitched on as the two metals moſt ſcarce and moſt durable 
ts; and therefore beſt able to anſwer both the purpoſes. If therefore 
bg: gold and filver be taken up as the meaſures of all other thingy, i 
Ft follows, that the compariſon of their value will. ſtand thus: when 
13 the labour ſpent in digging, refining, and importing an once d 
3 ſilver, is equal to the labour in ſowing, reaping, and threſhiu 
1 a buſhel of corn, then is an ounce of ſilver equal to a buſhel d 
1 corn; the itfduſtry in the acquiring is equal, and, conſequeath, the 
15 men's property in them is the ſame, that is, their values ar wah 
i i equal; for, if the corn be more plenty than the ſilver, then allo 
8 buſhel and a half of corn will poſſibly be worth an ounce of filver; ; 
WE if on the other hand, the ſilver be more plenty than the con, * 
* then, poſſibly, an ounce and a half of filver will amount to 10 baſe 
We more than a buſhel of corn; and what is done by coining of (ix * 
Ja is no more than aſcertaining the value of ſeveral pieces in order Os: 
th for commerce; as that the crown ſhall contain an ounce and the F 
. like, that the people may not be compelled to uſe their ſcale and that 
WH touchſtone on every bargain, ; agai 
Wt. Lock of The policy in relation to the coin is, that the value remains un- agai 
48 Coin. alterable; for the ſtandard cannot be varied without manifeſt in. 
; mu juſtice z as, ſuppoſe a man contracts for ten crowns, which 
" 4 | equal to ten ounces of ſilver, that ſuppoſe equal to ten buſhels d 8 
44 R corn, and before payment the publick ſtandard ſhould alter; far Fn; 
. inſtance, that the crown were leſſened to half an ounce, ad yet Yb 
1484 we ſuppoſe that the induſtry in the acquirement is the ſame in . 5 
"Tj lation to the ounce of filver and the buſhel of corn; it then folloss * 
nh that the ten crowns paid in publick money will be equal to ba wh 
4 five buſhels of corn, and, conſequently, the man by the public Yes 
n act will loſe half the value in which he had a property, by if Gives 
contract: ſo, in caſes of foreign trade, where the meaſure d leſs 
commerce is the incrinſick value of the filver or gold, there can be reaſy 
no variation of ſuch meaſure without injuſtice. ; ſudje 
2 Int. 25 And indeed the keeping to the common ſtandard is of no __— 
[{«) 1» hs portance, that my Lord Cote ſeems to be of opinion (a), that By 
— 2, OY alteration of money in weight or alloy cannot be without 4 F "WH 
ſtoneconcurs Of parliament z and in this grounds his opinion on the rig 5 whic] 
with Lord 25 B. 3. c. 13. and 9 H. 5. . 2. c. 6. but herein the Jaw ferm the g 
1 to be as laid down by my Lord Hale. Lingien — 
Hal Hit. 1. That at the firſt inſtitution of any coin within this k1 M the ki 
p. C. 191+ the king, and he alone, ſets the weight, the alloy, the denom * Ar 
value of all coin; and this is done commonly by indentvre * is en; 


tween the king and the maſter of che Mint. 5” 


ut an 15 
atutes d 
aw ſccm 


kingdom, 
ominatl 


ature * 
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2. He may by his proclamation legitimate foreign, coin, and Hal. Hit. 
make it current money of this kingdom according to the value F+ C. 192+ 
impoſed by ſuch proclamation z but the counterfeiting ſuch money 
was not treaſon till the ſtatute of 1 Mar. c. 6. made it ſo; nor 
the clipping, waſhing, impairing thereof was not treaſon till 
5 Eliz, c. 11. and 18 £/iz. c. 1. but all theſe ſtatutes allow the 
power of legitimation thereof to the king by proclamation. 
He may enhance the external denomination of any coin al- Hal. Hit. 
ready eſtabliſhed, by his proclamation; and thus it hath been gra- 1 
f 4” 6 ; 5 8 
dually done almoſt in all ages (a). This is ſometimes called imbaſ- it be not ab- 
ing of coin, and ſometimes enhancing of it; and it is both; it is folutely an 
an enhancing of coin in reſpect of the extrinſick value or denomi- 75 
nation, but an imbaſing in reſpect of the intrinſick value; as for in the ſpe- 
inſtance, when in the time of Edward IV. a noble was raiſed to a cies, yet it 


higher rate by twenty pence. near the ſame effect. Hal, nit. 7. 


4. He may by his prerogative imbaſe the ſpecies or material of Hal. Hi&- 
the coin, and yet keep it up in the fame denominated or extrinſick _ C. 2 
value as before; namely, to mix the ſpecies of money with an , Roll. Abe. 
alloy below the ſtandard. 166. 

As to my Lord Ceke's opinion, all he ſays that can be inferred Hal. Hit. 
from it is, that it is not ſafe nor honourable for the king to de- F C. 194 
baſe his coin below ſterling; and that if it be at any time done, 
it is fit to be done by aſſent of parliament ; but certainly all it con- 
cludes is that fieri non debet, but factum valet. | 

From the king's prerogative in coins it hath been adjadged, Hob. 470, 
that at common law, and without any ſtatute, an information lay Sourteen 


. b * . caſe, and 

againſt perſons for tranſporting large quantities of money, being popb. 149. 

againſt the policy of the ſtate and government. wine ir 
eld, that 


engroſſing a great quantity of money is an offence ; & wide Roll. Rep. 299. 


But, though mines of gold and filver belong to the king, yet Plow. 323; 
mines of tin and copper belong to the ſubject; for by none of the 2 Int. 578. 
above-mentioned reaſons are theſe to be annexed to the crown. 2. 

But herein there hath been a great queſtion, viz. Whether, if plow. 423. 
the mine of copper or tin contained gold or filver, as they often do, 328. 336« 
whoſe it ſhould be, the king's or the fubject's? And the judges | 
here made a very extended conſtruction, and held, that gold and 
lilver being the nobler and more valuable metals ſhould attract the 
leſs valuable, and belong to the king; as likewiſe for the following 
reaſon, that the king's property cannot be held in jointure with the 
ſubject, and that the king's property, though ever ſo ſmall, ſhall 
not be loſt by mixture with the ſubject's. | 

But upon this caſe the reporter very juſtly obſerves, that in all Plow. 339. 
baſe metals of copper, tin, &c. there is x mixture of gold and ſilver, 
which mixture is of no value in compariſon to the other metal, and 
the gold or ſilver is the life of the mine, without which it cannot 

parked; ſo that this was declaring all copper and tin mines in 

ing. 
And therefore by the ſtatute 1 V. & M. flat. 1. c. 30. 6 4. it 
is cuacted, „ That no mine of copper, tin, iron, or lead, ſnall be 
| LIS & adjudged 
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tt adjudged a royal mine, although gold or ſilver may be extracted 
« out of the ſame.” 
And by the 5. & M. c. 6. $2. © All proprietors of ming 
« wherein any ore ſhall be found in which there is copper, tin, 
« iron, or lead, ſhall hold and enjoy the ſame, notwithſtanding 
« that ſuch mines or ores ſhall be claimed to be royal mines; 
cc provided that their majeſties, and all claiming royal mines under 
« them, may have the ore of ſuch mines, (other than the tin ore 
* in the counties of Devon and Cornwall) paying to the proprie- 
« tors within thirty days after the ore is laid on the banks, and 
« before the ſame is removed, the rates following, vi. for all ore 
« waſhed wherein is copper, 16 J. per ton; and for all ore waſhed 
« wherein there is tin, 40 f. per ton; and for all ore waſhed 
« wherein there is iron, 40s. per ton; and for all ore waſhed 
«© wherein there is lead, 9 J. per ton; and in default of payment 
& it ſhall be lawful for the proprietors to diſpoſe of the ore.“ 
Plow. 336. The king by expreſs words may grant away royal mines as well 
ES wide as inveſt a ſubject with any property in the aforementioned chat. 
— tels, but then it mult be by expreſs words; for, if the king grants 
to F. S. lands and the mines therein contained, and royal mines 
are found in them, they ſhall not paſs to the ſubject; for the king's 
grant ſhall not be taken to a double intent, becauſe they are re- 
' cords that ought to have the ſtricteſt truth and certainty ; and the 
moſt obvious intent is, that they ſhould only paſs the common 
mines that are grantable to a common perſon. 

It hath been held by the judges aſſembled at Serjeant's Inn, that 
the king may enter into any man's ground and dig falt-petre for 
making gunpowder; and that the king hath a prerogative herein, 
being neceſſary for the ſafety of the realm, although it be a thing 
of a new invention. 

12 Co. 13, And herein my Lord Cole obſerves, I/, That it muſt be done 
1＋ with as much conveniency and as little to the prejudice of the 
owner of the ground as poſſible; and, conſequently, that the 
digging in a man's houſe, barn, outhouſe, Qc. or weakening the 
walls of any ſuch houſe, c. is unlawful. 

2. That the ſoil or ground muſt be made and left as commod- 
ous to the owner as it was before. | 

3. That this is in nature of a purveyance, and an incident m- 
ſeparable to the crown, and cannot be granted, demiſed, or trau 
ferred over to another. 2 

4. That the owner of the land cannot be reſtrained from digging 
and making ſalt-petre; the king not having an intereſt in it as be 
hath in gold and ſilver in the land of the ſubject. 


12 Co. 12. 


18 C 12. 


12 Co. 13. 


12 Co. 14 


9. Of his Prerogative in derelict Goods; and therein of Walz 
Strays, and "Treaſure Trove. 


Bro. tit. All derelict goods, and in which no man hath a property, be- 
Prero. pl. Jong to the king as well as derelict lands; ſo (a) of extraparochial 


* © * o . 
—_— tithes, though things of an eccleſiaſtical nature. 


as) 5 Co. 18. 2 lIaſt. 646. That a perſon may be guilty of felony in taking goods, the 
. Jo is unknown, in which caſe the king ſhall have the goods, and the offender fhall be ingiQtes ſa 
taking bona cujuſdam gueti. Hawk. P. C. c. 33, 8 29% 80 
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So, if a perſon dies inteſtate and without kindred, his goods and Salk. 33. 
chattels belong to the king. And herein the uſual courfe is faid H. 4 
to be for a perſon to procure the king's letters patent, and then 
the ordinary admits the patentee to adminiſtration. 


kn As to goods waived, theſe belong to the king, and are in him 5 Co. 109. 
nes; without any office; becauſe the property is in nobody, and there- 
nder fore by publick agreement is put out of the finder, in whom it was 
| ore by the ſtate of nature, and is veſted in the king in recompence 
prie⸗ for his trouble and charge in the execution of juſtice. | 
and But at the common law, the owner purſuing the felon, and the How far a 
| ore felon waiving the goods, the owner may retake them. Alfo, upon — 
ſhed an appeal of felony the owner is entitled to a writ of reſtitution ; overt alters 
ſhed and as a farther encouragement for the proſecution of felons, by the property 
ſhed the 21 H. 8. c. 11. it is provided, that if the party come in as evi- cee 
nent dence on the indictment and attaint the felon, he ſhall have a ir. Fairs and 
| writ of reſtitution awarded by the judge of aſſize. . 
well If a felon in flight waive his own goods, and the king ſeize Bro. Eftray, 
chat⸗ them, theſe alſo are waifs; for they are relinquiſned, and the 2K i 
nn property is in nobody. . 
Enes In trover the defendant pleads in bar, that the queen was ſeiſed ; Co. 109. 
ing's of the manor of Nezwport Pagnel, and that in the ſaid manor the Cro- Elis. 
$A goods were found waived, and doth not ſay, that they were waived — 2 
1 the im flight; this is no bar; for if the goods were only laid upon the 
mon manor, and not waived in the purſuit, they are no ſuch waived or 
derelict goods as the king may claim by his prerogative. 
that The owner may at any time retake the goods waived, if they 21 E. 4. 16, 
e for are not ſeiſed by the king or lord of the manor ; for the lord's pro- Kitchen, 
rein, perty begins from the ſeizure z for ſince there is no property al- 
hing tered by the wrong and theft of the felon, it follows that the right 
| temains till they are ſeized for the king as guardian of the pub- 
done lick ſafety, upon the purſuit, or forfeited to him upon the con- 
F the viction. 0 
the | Vaifs and ſtrays are not neceſſarily incident to a leet, but they 3 H. 7. x, 
g the may be appurtenant to it by grant from the king; for the original Bro. Eftray, 
prerogative is in the crown, and comes from thence to the ſubjecrt 
nodi- at the pleaſure of the king. 
And though a lord of a private manor may have waifs and ſtrays Bro. Eftray, 
t in by preſcription, yet he cannot have bona felonum and fugitivorum 13 _ 
rand- without grant from the king; becauſe no man can preſcribe for - E. a 
hem, for every preſcription muſt be immemorial, and the goods 
oging of felons and f ugitives cannot be forfeited without record, which 
as be preſuppoſes the memory of that continuance. 
The king may grant the privilege of ſtrays to the lord of a 44 E. 3. 19. 
manor, or he may claim it by preſcription, which ſuppoſeth a Je. 205+ 
Vals, grant Joſt; but no lord of a manor can take the king's beaſts as 
lrays, becauſe the grant of the king muſt be ſuppoſed to extend 
i a arther than this particular prerogative of the king, that is, to 
7 N take the cattle of common perf; 
och perſons. 2 
e the lord of a manor hath not a grant or preſcription for 24 H. 6. f. 
* 5 there, the ſheriff ſhall ſeize it in behalf of the king, and ſhall TT 
* count for it to the king in the Exchequer. was 
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Co. Lit. Tf A. be ſeiſed of a manor whereunto the franchiſes of walf ant 
327. b. ſtray be appendant, and the king purchaſe the manor with the ;. 
purtenances, the royal franchiſes are re-united to the crown, and 
not appendant ; becauſe the ſtray belongs to the king by his pre. 
rogative, and when the manor comes to him, the ſtrays are in him 
jure corone: but, if he grant the manor in as ample a manner x; 
A. had it, this grants the ſtrays by reference to the former 
ant. 

29 E. 3. 3. wm the caſe of the king, if a man juſtifies, as beaſts taken in 

Bro. title behalf of the king, yet he muſt ſay. that the beaſts were taken and 

proclaimed; for otherwiſe the king's mere ſcizure ſhall not be: 

ſufficient preſumption in behalf of his property. 

The ſheriff or bailiff of che king cannot pray in aid of the king 
(5)- in an aCtion of treſpaſs brought againft him ; for the aid of the 
Sto, Eu king cannot be demanded to come in to juſtify the acts of his 
694- miniſters, but they are anſwerable for their own acts; and the 
taking any chattels is only a fact of the king's miniſters ; but in 

matters of titles of land which are no fact of the king's miniſters, 
but relate to his permanent revenue, the particular tenant ſhall 
pray in aid of the king in reverſion. a 

Cro. Fliz, Alſo, the pleading of the officer is not good unleſs he ſays, he 

634- hath anſwered the value of them to the king; for the officer can- 
not juſtify the taking in his own right. 

Yely. 96. The king or lord of the manor hath property from the time of 
the ſtray's coming upon the manor againſt all others but the right 
owner; but in relation to the right owner, he hath only the 
cuſtody, and not the property. 

41nR. 133. The king hath a prerogative in treaſure trove, that is, treaſures 

Kitch, 80. of gold and ſilver which muſt be hid in the earth, and in whichno 
man hath a property ; but treaſures of gold and filver found on 
the ſurface of the earth, or found in the ſea, belong to the 
finder. 


** 133. This prerogative was thought to be of that conſequence to the 
— crown, that it is ſaid, that anciently the concealing of treaſur 


trove was puniſhed with death ; but it 1s now only puniſhable vita 
fine and impriſonment. I 


10. Of his Prerogative in Fines and Forfeitures. 


Vent 263, Fines and forfeitures for offences at law, go to the king 26 ti 
Vide tide head of the government; and are given to him as well for the 
Forteiture. publick good as for the increaſe of his revenue. 
Hal. Hift. Hence it is held, that if a perſon be attainted of high treaſon, 
P.C.253- all his lands of whomſoever holden are forfeited. to the king) 
and that though the lands are immediately held of the king, yet be 
hath them not as royal eſcheats, but jure corone or prerigar® 
regalis, 
Moor, 238. Allo, where a ſtatute giveth a forfeiture, either for nonf . 
» C9. 26. or misfeaſance, the king ſhall have it, unleſs it be otherwiſe pam 
e. cularly directed by the ſtatute. And 
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And on this foundation it hath been adjudged, that an arch- 
deacon having ſold the office of regiſtrar of the archdeaconry, 
which is a forfeiture within the ſtatute 5& 6 E. 6. c. 16. the 
right of nomination belonged to the crown, and not to the biſhop 


of the dioceſe. 
Vide plus titles Forfeiture and Outlawwry. 


(C) Of his Prerogative over the Perſons of his 
Subjects: And herein, 


1. Who ſhall be ſaid his Subjects. 


within his protection are his ſubjects, as are all thoſe born in 
Irland, Scotland, Wales, the king's plantations, or on the Englifh 
ſeas; who by their births owe ſuch an inſeparable allegiance to 
the king that they cannot by any act of theirs renounce or transfer 
their ſubjection to any foreign prince. 

Alſo, the ſubjects of a foreign prince, coming into England and 
living under the protectien of our king, may, in reſpect of that 
local ligeance which they owe to him, be guilty of high treaſon, 
and indicted that they contra dominum regem (the words naturalem 
dminum ſuum being omitted) did compals, Cc. contra ligeantie ſue 
debitum. And it is ſaid that even an ambaſſador, committing a 
treaſon againſt the king's life, may be condemned and executed 
here, and that for other treaſons he ſhall be ſent home. 

But aliens who in a hoſtile manner invade the kingdom, 
whether their king were at war or peace with ours, and' whether 
they come by themſelves or in company with Enugliſb traitors, 
cannot be puniſhed as traitors, but ſhall be dealt with by martial 
law, 

lf the king of England makes a new conqueſt of any country, 


the people conquered he gains a right and property in ſuch people, 
and may impoſe on them what law he pleaſes. 

But until ſuch laws given by the conquering prince, the laws 
and cuſtoms of the conquered country {hall hold place; unleſs 
where theſe are contrary to our religion, or enact any thing that 
1s malum in ſe, or are ſilent (a); for in all ſuch caſes the laws of 
the conquering country ſhall prevail. 


conquered country ſhall! be governed according to the rule of natural equity. 


I there be a new and uninhabited country found out by Eng- 
J ſubjects, as the law is the birthright of every ſubject, ſo 
wherever they go they carry their laws with them ; and therefore 
luch new found country is to be governed by the laws of England; 
tough, after ſuch country is inhabited by the Engliſb, acts of par- 


"ment made in England, without naming the foreign plantations, 
vill not bind them. 
L14 2. That 


ALL perſons born in any part of the king's dominions and 


the perſons there born are his ſubjects; for by ſaving the lives of 
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2Vent. 267. 
Woodward 
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7 Co. 1. &e. 
Calvin's 
caſe. Mol- 
loy, 379. 
Co. Lit. 129. 
Dyer, 300. 
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C. 17. * 
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c. 17. $6, 


Dyer, 224. 
Vaugh. 22K 


2 P. Wms. 
75, 76. 

(a) That 
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2 Salk. 4 2. 


2 P. Wms. 
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2. That he is entitled to the Service and Allegianee of his Sub, 
jects; and therein, of the Oaths injoined them. 


Sav. 43. It is clearly agreed, that the king hath an intereſt in all his ſub. 
Moor, 111. jets, and is entitled to their ſervices, and may employ them in 


— ſuch offices as the publick good and the nature of our conſtiturion 


4 Mod. 269. require; and on this foundation it hath been held, that the king 
Salk. 167. may oblige a perſon to ſerve the office of {heriff, and that no per. 
» "= ſon can be exempt from ſuch office but by act of parliament o 
29. Skin. letters patent. f | 

574+ pl. 1. Carth. 306. 


7 Co. Cal- The allegiance that is due from every ſubject to the king is of 


_— two kinds. 1/, Original, virtual, and implied. 2dly, Expreſſed 


p. C. 59. 61. Or declared by oaths or promiſes. The firſt of theſe ariſes from 
(a) Vent. 3. that protection which every ſubject hath from the king and the 


[For the laws, and is (a) iaid to be due to the natural and not to the pol- 
miſapplica- 


tion of their tick perſon of the king; and from the breach thereof ariſeth the 
allegiance to Crime of high treaſon, 

the regal ca- 

pacity or crown, excluſive of the perſon of the king, (among other things,) were the Spencers baniſhel 
in the reign of Edward the ſecond. Hal. Hiſt. P. C. 67.] That the obligation of allegiance is not 
to be applied nor laid upon private cauſes; for no man can make a caule of allegiance other than ſuch 


as the law makes, and as concerns the faith and loyalty that the ſubject oweth to his ſovereign in points 
of ſtate, Hob. 271, 272. 


\ 


xBl.Comm. [Natural allegiance cannot be forfeited, cancelled, or altered by 
_— any change of place, time, or circumſtances, nor by any thing but 
ſerves, that the united concurrence of the legiſlature. For it is a principle of 
© the well- univerſal law, that the natural-born ſubject of one prince cannot 
2 —— by any act of his own, no, not by ſwearing allegiance to another, 
& which the Put off or diſcharge his natural allegiance to the former: for this 
« writers of natural allegiance was intrinſick, and primitive, and antecedent to 
pi 1 the other; and cannot be deveſted without the concurrent act of 
« aoptes that prince to whom it was due. Indeed the natural- born ſubjec 


u and ap- of one prince, to whom he owes allegiance, may be entangled by 


- 3 ſubjecting himſelf abſolutely to another; but it is his own aCt that 
« nemo pe- brings him into theſe {traits and diſſiculties, of owing ſervice to 


2 feſt exucre two maſters; and it is unreaſonable that, by ſuch voluntary act of 
parrian, his own, he ſhould be able at pleaſure to unlooſe thoſe bands, by 


6 compre- 4 . l a 

« hepdetn Which he is connected to his natural prince. 

e the whole 

« doctrine of natural allegiance.” Foſt. Cr. L. 184. This is exemplified by a ſtrong inſtance io the 
iepert which that learned Judge hath given of /Eneas Macdonald's caſe. He was a native of Great 
Brit-in, but had received his education from his catly inf:ncy in France, had ſpent his riper years ! 
profitable employment in that kingdom, and had accepted a commiſſion in the ſervice of the | 
King: acting under that commiſſion, he was taken in arms againſt the king of England, for which he 
was indicted and convicted of high treaſon ; but was pardoned upon condition of his leaving tht Kg 
dom, and continuing abroad during his life. Id. 59. — By ſt. 26 G. 3. c. 60. it is enacted, that 19 
regiſtry of any ſhip or veſſel ſhall thenceforth be made, until the owner or owners of ſuch ſhip or veſſe 
ſhall have taken an oath therein ſet forth in manner therein ditected, containing, among others, 2 
words following : (4 That I the ſaid A. B. (and the ſaid other owners, if any) am (or are) truly 
« bond fide a ſubject (or ſubjects) of Great Britain, and that I the ſaid A. B. have not (nor hare ®) 
« of the other owners, to the beſt of my knowledge and belief] taken an oath of allegiance 1 a8 
« foreign fate whatever, except under the terms of ſome capitulation (deſcribing the ee 
„ thereef).” And by ſt. 27 G. 3. 6. 19+ I 4. reciting che above clayſe, it is enactec, e 
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iich ſhall have been, or may be taken, for the ſole purpoſe of acquiring the rights of a citizen op 
jurgher in any foreign city or town in Europe, to be enjoyed during the time that the perſon or perſong 
aking ſuch oath ſhall reſide in ſuch city or town, and for a limited time after ſuch refidence ſhall have 
npired, ſhall not be deemed an oath of allegiance to a foreign ſtate, within the true intent and meaning 
of the above act. . 


ſubs f 

m in The expreſs allegiance, or by oaths and promiſes, is either by Spelm. title 
ation the common law, or by particular acts of parliament. By the 2 
king common law, beſides the oath due by tenure or ratione feodi, all Finch of Fo 
Pere perſons above the age of twelve were obliged in the torn or leet Law, 241. 
nt of to take an oath of fidelity and allegiance, whether ſuch perſons held 2 


any lands of the king or not; and in all oaths of fealty, as likewiſe p. C. 64+ 
in the profeſſion of homage to any interior or ſubordinate lord or &. 
prince, it was with a /alv; fide et ligeantid domini regis, which 
ſaving to omit was puniſhable in ſuch lord. ; 

The particular acts of parliament relating to this matter are the 
1 Eliz, c. 1. which enjoins the oath of ſupremacy, 3 Fac. I. c. 4, 
which inſtituted the oath of obedience, the ſtatutes 7 Fac: 1. 
. 2& 6. 13 Car. 2. flat. 2. c. 1. 13 & 14 Car. e. 38 4. 
25 Car. 2. c. 2. 30 Car. 2. fat. 2. c. 1. which are abrogated by 
V. & M. . 1. c. 1&8. and new oaths appointed in their 


_ room by the 1 W, & M. ſe. 2. c. 2& 3. 3 V. A. c. 2. 
an ſuck 1j V. 3. c. 6. 8 Ann. c. 22. 4 Ann. c. 8. 6 Ann. c. J. 14. 23. 
point 1 Geo. 1. c. 13. 13 Ges. c. 29. 2 Geo. 2. c. 31. 9 Geo. 2. c. 26. 


6 Geo. 3. c. 53. 


ed by By the 2 Geo. 2. c. 31. it is enacted, M That all perſons that [{a) By the 
g bu * ſhall be admitted into any office civil or military, or ſhall 3 
ole of « receive any pay by reaſon of any grant from his Jelly, o <7" 
a * ſhall have command or place of truſt under his Maje N or by larged to fix 
aber * authority derived from him, in England, or in his Majeſty's — ** 
** * navy, or in Jerſey or Guernſey ; or that ſhall be admitted into ſuch 1 
1 * office in the houſehold of his Majeſty, or of the Prince of Wales, tance, &c. 
att of * or any other of his Majeſty's iſſue; and all eceleſiaſtical perſons, — 
abjed 1 heads and other members of colleges and halls in the univer- paſſed for 7 
ed by * ities, that are of the foundation and enjoy any exhibition, being the purpoſe 
x that Vol the age of eighteen years; and all perſons teaching or read- — 
nen „ing to pupils, and all ſchool-maſters and uſhers, and all — 
d preachers of ſeparate congregations, high conſtables, and every ing thoſe 
ds, by 2 perſon who ſhall act as a ſerjeant at law, counſellour, barriſter, — 
advocate, attorney, ſolicitor, proctor, clerk, or notary, by qualify. ] 

| k practiſing ag ſuch in any court in England, who ſhall after the 
ph bs 5 21/ of January 1728, be admitted into any of the above- men- 
4 : toned preferments, &c., or ſhall come into any ſuch capacity, 

be. &c,, ſhall take the oaths appointed by 1 Geo. I. c. 13. as by the 
44 laid ſtatute is directed in the court of Chancery, King's Bench, 

3 , -ommon Pleas, or Exchequer, at any time (a) before the end 
otvelt 4 of the next term after he ſhall be admitted, &c., or before the 
ery end of the next quarter- ſeſſions where ſuch perſons ſhall 
oy onde,” 
* Perſons neglecting, to incur the penalties in 1 Geo. 1. c. 13. 
* ility to, &c., or to be guardian or executor, or capable 


ots any legacy or deed of gift; or to be in any office, or toyotes 


any election for members of parliament, and ſhall forfeit 3000 be loſt | 
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3. That he may reſtrain his Subjects from going abroad; 28 
herein, of the Writ de Ne exeat 3 ITY 


F.N.B.3;, By the common law every ſubject may go out of the kingdom 
Dyer, 165. for merchandize or travel, or other cauſe, as he pleaſes, without 


2 Roll. Rep, an) licence for that purpoſe: this appears from the (a) flatut indorſe 
12. 5 R. 2. c. 2. made to reſtrain perſons paſſing out of the realn bail by. 
3 __ but excepts lords, great men, and notable merchants ; as alſo A w. 
Stile, 1 the ſtatute 26 H. 8. c. 10. which gave power to the king during i; dang 
(a) This his life to reſtrain perſons from trading to ſome certain coun- private 
— on tries (6) J which acts had been vain and idle, if the king by hi Givi 
. prerogative might have done it. an 
(5) Noy, 182. | A ſo 
e. 33. But, notwithſtanding this general freedom and liberty allowed notion 
. by the common law, it appears plainly that the king by his pren- granted 
$9. gative, and without any help of an act of parliament, may prohibit writ (a) 
— his ſubjects from going out of the realm; but this mult be by 0 
ſays Sir ſoba nee og. 20 prohibition; as (c) by laying on embargoes, which 
Davis, why can be only done in time of danger, or by writ of ne exeat m Am 
_ _ which, from the words quam plurima nobis et corone naſtræ prejuts Smit he. 
cuſtoms, is, cialia ibidem pr ofequi intendis, appears to be a ſtate writ, but is for alin 
his permit. never granted univerſally, but to reſtrain a particular perlon, avoid t 
ting - _ upon oath made that he intends to go out of the realm. Inde | Chance 
— 4 Fitzherbert ſays, that the king may reſtrain his ſubjects by pro was to 
when he clamation; and aſſigns as a reaſon for it, that the king may 10 
— {al know where to find his ſubject, ſo as to direct a writ to him, 
Dav. 9+ (c) Vide title Merchant. 4 Mod. 179. lt ha 
: going 1 
Dyer, 179 It is agreed, that the matter alleged in the writ of ne een ry" and the 
— 109+ 15 not traverſable, and that the king may avoid it without ſhewny to the | 
. — any cauſe; and though it may be objected, that if the king mi, this 
Skin. x66. without aſſigning any reaſon, grant it in one caſe, he may in fe realm, 
hundred, He., the anſwer is, that this is a royal truſt repoſed in 9 00-0 
the king, which the law does not preſume that he will abuſe d and the 
; make uſe of to the prejudice of the ſubject. | reltrain 
F.N.B.8;, This writ may be awarded under the privy ſeal or ſignet, ® ng's « 
Lane, 29. well as the great ſeal, TOY . An 
3 J-S. ( 
76. 11 Co. 92. leriff; 
The writ of ne exeat regno, though a prerogative or ſtate writ E 
hath been introduced into the — Chancery. It was at fir _ 
but tenderly made uſe of, but is now become the comme mo 
proceſs of that court. The plaintiff, by a ſtanding order made in 2-6 „ 
my Lord Cowper's time, is to make oath of his debt; and the vt > — 
| 


is always marked for the ſum ſworn in the affidavit, in words 2 
length and not in figures; and the plaintiff ſwears the defendant 
is going out of the kingdom, which if he ſhould do, che debt * 


Prerogative. 
be loſt ; the order is till anſwer or further order; and it was for- 
merly thought, that upon the party's putting in a full anſwer the 
urit ſhould be diſcharged ; but of late, the party hath been obliged 
to give ſecurity to abide the order on hearing, before the court 
will diſcharge the writ ; which ſecurity is taken by recognizance 
before a maſter, as all other ſecurity is; and it is in the penalty of 


1pdom what is {worn due, and the ſheriff taxes bail accordingly when he 

1thout arreſts the party thereon, the ſum ſworn due being conſtantly — 562. 
latut indorſed on the ne exeat regno, as a guide for the ſheriff to take ER 
realq ball by. | 

lo h A writ of ne exeat regno may be granted in any caſe where there 2 chan. Ca, 
during is danger of ſubterfuge from the juſtice of the nation, though of a 2435. 


private concern. 

Giving out that he intends to go beyond ſea, aſſigned as a reaſon 
for awarding a writ of ne exeat regno, and it was granted. 

A ſolicitor's bill being taxed and reported overpaid 60 J. on 
motion and affidavit of his going beyond ſea, a ne exeat regno was 


Prec. Chan, 
171. Lloyd 


— granted, though no bill was in court whereon to ground this N 
wude writ (a). 6 | h ah been 
— mined, that this writ cannot be granted but on bill fled. Ex parte Brunker, 3 P. Wms. 312] 
which | 

reg A motion was made for a ne exeat regno againſt Sir Ferom a vent. 34g. 
Yrejudh dit han, for that his wife had ſued him in the ecclefiaſtical court Sir Jem 
but is for alimony, and it was ſuſpected that he would go beyond ſea to — 
perſon, e 2void the ſentence; and the writ was granted; and the Lord [$o, Read 
Indeed Chancellor ſaid, that it had been ſo done before, for this court “- Read, 
„ pro- was to aid the eccleſiaſtical court in ſuch caſes. — 8 
ay not 2 Atk. 210. Pearne v. Liſle, Ambl. 76. 


It hath been held, that a ne exeat regno lies to prevent one from 1 P. Wm. 
doing into Scotland, it being out of the juriſdiction of Chancery; 263. pl. 60. 


ut ge and the proceſs thereof not reaching thither, is equally miſchivous n 
devi to the ſuitor here as if he actually went out of the kingdom: and 
g mil iu this caſe it is ſaid, that the condition muſt be not to go out of the 
in fine realm, or to Scotland; but in (a) a latter caſe it is held, that there (a) Huntee 
Med in ls n0 occaſion that the order ſhould be particular as to Scotland ; 8 Maccrage 
vaſe f and that even ſince the union, the writ in the general form will Tabb. 2:6. 


reſtrain the party from going into Scotland as well as any of the 
ag other dominions that are out of the proceſs of this court. 
A ne exeat regno having been awarded againſt the defendant, Prec. Chan. 
}-S. (who was the now petitioner) became his ſurety to the 23% 


lheriff; after anſwer put in J. S. petitions to be diſcharged, but — 25 


e writ vas denied; then the cauſe was heard, and 19, ooo J. decreed 
at fir out the defendant, and he committed for non-payments and 
ymmoN then J. S. petitions again to be diſcharged, becauſe being a manu- 
nade in e, and the party in priſon, there can be no danger of his 
he writ bog beyond fea. Lord Reeper : If fo, then his ſurety is in no 
ords 2 er, and would not diſcharge him, 

fendant | 

bt may 

bt * cle 
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Er parte [It hath been determined, that this writ ſhall not iſſue on a 


. legal demand, for which the defendant might have been holde 


_ to bail. 
Anon. 2 Atk. 410. Pearne v. Liſle, Ambl. 76. Atkinſon v. Leonard, 3 Br. Ch. R 
v. Appleton, Id. 427. But from the caſe of Atkinſon v. Leonard it Roda that it hall - — 
ters where the courts of law and equity have concurrent juriſdiction. by. 


znds at 
ind the 
of Kent, 


80, 1 
duell, 

ealm, | 
nto as 
pl the r 
upitive: 
erman) 
eal ; bu 


22 Nor ſhall it iſſue on a demand which is not certain. 
bi » 421+ 
Shearman v. Shearman, 3 Br. Ch. Rep. 370. Anon, 1 Br. Ch. Rep. 376. 


Rico v. In general, the application for it muſt be ſupported by an ak, 


— — davit, ſwearing poſitively to the debt: but on a bill for an account, 


s it is ſufficient for the plaintiff to ſwear to the bal | 
Yeats. bebe} : e E 
Anon. Where the demand is againſt an adminiſtrator, c., the plaintf | 
2 Ven. 489. ſhould alſo ſwear to his belief of aſſets come to the deten 5 

| hands. | | t a 
Jerningham This writ may iſſue againſt a feme covert executrix, what - 
- - - +17 huſband is out of the juriſdiction. , = bs 
Ambl. 62. S. C. and Moor v. Melliſh, therein cited, Are 
Baker v. As the real object of the writ, when applied to private cos. Br 
— a9 cerns, is to compel the defendant to abide the event of the ſuit Adres 
4 Ack. 66, the court always inclines to diſcharge the writ upon ſuch ſecuriy 4 
. being given. do, in 

. Sz ' 

Ate. 409. Ambl. 62. S. C. Robertſon v. Wilkin, Ambl. 277, Atkigſon v. Leonant, Ku Keaned 
ep. 218. us depar 
Whether the writ ſhall iſſue againſt a foreigner or perſon uſually Wi; 3 

reſident out of the juriſdiction, in reſpect of a demand which . wy 
originated abroad, and is, there ſuable, vide Pearne v. Liſle, Rum . up 

fon v. Wilkie, Atkinſon v. Lane, ubi ſupra.) inees, 

Wert ſh 

4. That he may command his Subjects to return Home; ed, nor 

therein, of awarding a Privy Seal. | ads th 

8 7 * c 
Dyer,128.b. As the king may reſtrain any of his ſubjects from going abroad n . | 
none 44 in like manner it is clearly agreed, that he may command them vine t. 
z Inſt, — return home; and that the diſobeying a privy ſeal to this purpole Wy ſe 
is the higheſt contempt. /, It is a diſobedience to the commmi n, wie 
of the king himſelf directed to the party. 2dly, The commands ether . 
that he ſhall return upon his faith and allegiance, which is the WWW. they 
ſtrongeſt compulſion that can be uſed. 3dly, The thing require! WW in * 

by the king is the principal duty of a ſubject, viz. to be at the Here By 
| ſervice of his king and country. ling of 
(a) And The puniſhment for this offence is, the ſeizing the partſ? ut, the 
when be eſtate (a) till he return; and of this there are divers inſtances u eld, th 

s return , 
he ſhall be Our books. e perce 
fined. Hawk. P. C. c. 22. 44. em, 0 
Dyer, 188. b. As that of William de Britrain in the 19th year of £4. Il. who — at 

Pavlds 


nc gn refuſing to return upon 3 king's writ, his goods and * | 
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nds and tenements, were thereupon ſeized into the king's hands: Lan. 44. 
ind the like was done in the caſe of (a) Edward of Woodſtock Earl — 
of Kent, in the ſame reign. g proved by other precedents. (4) Leon. 10. cited. 


80. in the caſe of one Bartue who married the Ducheſs of Dyer, x76. 
el, they obtained a licence from Queen Mary to go out of the — 4 
eam, under pretence of recovering ſome debts they were entitled |, caſe. 
to as executors to the duke; when in reality it was on account 

the religion eſtabliſhed by Queen Mary, and living with other 

upitives under the protection of the Pal{grave of the Rhine in 

many, who was an eminent Calvini/t, were ſent to by privy 

zl; but the meſſenger in endeavouring to ſerve them with his 

tters, being obſtructed, beat and abuſed by their ſervants and 

ttendants, a certificate was made of this, and their lands and 

enements ſeized. 

So, in the caſe of Sir Francis Englefield, who departed the Leon. 9. 
ngdom on a licence obtained for three years; but not returning Moor, z0g. 
t the expiration of the three years, a privy ſeal was ſent to him Fs 
br Queen Elia. which he not obeying, and this matter being cer- 8. C. 12 
led into Chancery by the queen under her ſign manual, in the Francis _ 
jth year of her reign by virtue of a commiſſion under the great or * 
i directed to Sir Henry Newl and others, his lands and tene- alſo Co. 18. 


pents were ſeized. Poph. 18. 4 Leon. 135» 


laintf 
ndanty 


tained a licence from King James I. to go to Venice; but, before ge. The 
is departure, he by indenture enrolled for valuable conſideration, tf Notting- 
s was expreſſed in the deed (but none paid), conveyed the manor ham. Paſch, 
Killingavorth, with other lands, to the Earl of Nottingham and 7.Js 1. 
thers in fee, with a proviſo, that upon tender of an angel of gol 

| ſhould be void; and with a covenant on the part of the bar- 

unees, that they ſhould make all ſuch eſtates as the ſaid Sir 

dert ſhould appoint : the bargainees were not parties to the 

ted, nor had they notice of it until ſome time after; but after- 

ds they made a leaſe to Sir Robert Lee, to the intent that Lady 

Pulley ſhould take the profits of part of the premiſes for ten 

us, if their eſtate continued ſo long unrevoked. The king, 


_ aing that Sir Robert had been guilty of ſome bad practices 

purpo eyond ſeas, in the fifth year of his reign, ſent his privy ſeal to 

1 m, which he not obeying, the great queſtion in this caſe was, 

man 8 tether thoſe lands thus conveyed were forfeited? And adjudged 

h * t they were, the conveyance being fraudulent as to the king. 

* 5 In theſe caſes it hath been held, that the king hath only an (a) Lane, 48. 


Rereſt in the offender's lands till he return; and (a) that his re- 2 Tanfield, 
wing of th nas . Ch. Baron. 
: got them to him is not a matter of grace but of right. 

lh we though the lands are to be reſtored to the offender, yet it Sar. 7, 8. 
al eld, that till his return the king hath a greater intereſt than Leon - 9. 
4 Perception of the profits; and that he may aſſign or grant ;,wary. 
em, quamdiu in manibus ſuis fore contigerint; and that he or his Moor, 112. 


II. who ente are entitled to Woodfals may make leaſes, and grant 
chanes el,, being domini pro tempere, : : * 


And 
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Moor, 19. And on this foundation it was holden, in Sir Francis Englefelt due ex 

Dyer, 375. Caſe, that where Q. Elia. in the eighth year of her reign, ada thorit 

the forfeiture of Sir Francis, granted a manor, part of Sir and m 

cis's eſtate, with all the profits, quamdiu in manibus noftris fore ay deviati 

tigerit; and afterwards the acts 13 Eliz. c. 3. & 14 Ele. 6 So, 

were made for veſting the eſtates of fugitives in the crown; ah with t. 

which the queen made a ſecond ſeizure of thoſe lands, and by to chats 

letters patent appointed a ſteward, who held a court, took ſur in theſ 

ders, and granted admittances in right of the queen; yet it wy by tho 

reſolved, that this ſecond ſeizure, by virtue of theſe acts, g ertent 

queen no greater eſtate or intereſt than ſhe had before hy Leclare 

common law; conſequently, that the firſt grant was good, 1 there ſc 

the courts holden, ſurrenders and admittances by her ſtem meut. 

were void. Fror 

Dyer, 176. The regular courſe in thoſe caſes is for the meſſenger to cem juſtice 

3 his proceedings into Chancery, of which, by mittimus, a cettihai tb Je 

9 to be is ſent into the Exchequer, out of which court a commiſſion iir in the | 

ſerved by to inquire, &c. and ſeize the lands of the delinquent ; andit that th 

e. 8 ſaid, that this certificate admits of no traverſe, becauſe no vent mult he. 

— nis can be laid here for its trial, the matter being tranſacted beyon rather | 

cath is to fea: but it is ſaid, that the (a) meſſenger ought to make oath © kim 
make a cr" the ſervice of the writ of privy ſeal. 

tificate of it 

in Chancery. 3 laſt. 180. . 

1 And it is ſaid, that there is no need of a date to the privy i The 

for that the matter therein contained is not traverſable, nor 1 amo 

returned as other writs are, but the king who iſſues it is to tec be pro 

the meſſage or anſwer of the party, and he is the judge o though 

contempt. croachr 

Lane, 46. The contempt incurs from the very time notice is given WI illeg 

party; for the words of the writ are quod indilate, &c. | latutes 

Lane, 46. & It is held, that though the party hath a licence at the , , z. 

vide Dyer, of his going abroad, that yet he is obliged to obey the pn 8 2reme 

w ſeal; for that ſuch licence is countermandable, being only and _— 

thority or diſpenſation, and not like an intereſt moving from i Ut. 5. 

king. "ns 56 

3 Inſt, 180. It is ſaid that the king cannot recall the party, but by the gu 608 

ſeal or privy ſignet. Author 

| laws of 

(D) Of the King as the Fountain of Juſtice, à . 

intruſted with the Execution of the Laws: M becauſe 

herein, dam, ei 

Acepta 

I, That all Civil Juriſdiction flows from the King. Vile, 

Fleta, c. 17. AT juriſdiction exerciſed in theſe kingdoms that are m 4 Eos 

8 dience to our king, is derived from the crown; the con 

title | ay laws, whether of a temporal, eccleſiaſtical, or military . tire þ 


are called his laws; and it is his prerogative to tale care o ; 
We, 7 


due execution of them. Hence, all judges muſt derive their au- 
thority from the crown, by ſome commiſſion warranted by law 
and muſt exerciſe it in a lawful manner, and without any the leaſt 
deviation from the known and ſtated forms. 

So, although the king is the fountain of juſtice, and intruſted 4 Ink. 164. 
wich the whole executive power of the law, yet he hath no power 5 54+ 
tochange or alter the laws which have been received and eſtabliſhed THa. me; 
in theſe kingdoms, and are the birthright of every ſubject; for it is P. C. 132. 
by thoſe very laws that he is to govern ; and as they preſcribe the 32 f 
extent and bounds of his prerogative, in like manner do they 2 
declare and aſcertain the rights and liberties of the people, and 
therefore admit of no innovation or change but by act of parlia- 
ment. 

From the inherent right inſeparable from the king to diſtribute x P. Wa. 
juſtice among his ſubjects, it hath been held, that an appeal from 8 
the Iſle of Man, lies to the king in council without any reſervation . — 
in the grant of the e of Man of any ſuch right; and it was ſaid, 
that though there had been excluſive words, that yet the grant 
mult have been conſtrued to be void upon the king's being deceived, 
rather than the ſubject ſhould be deprived of a right inſeparable 
to him as a ſubject, of applying to the crown for juſtice. 


2. Of the King's Prerogative in Eceleſiaſtical Matters. 


The ſupremacy of the crown of England, in matters eccleſiaſtical, Hal. Hitt, 


5 a molt unqueſtionable right, which, as my Lord Hale ſays, may P. — 
be proved by records of undoubted truth and authority; and — by de- 
though, as he ſays (a), the Pope made great uſurpations and en- grees, and 
croachments on this right, yet theſe were always complained of — 
% illegal; and thoſe eneroachments are now pared off by the blicded with 


ſtatutes 25 H. 8. c. 19, 20, 21. and 26 H. 8. c. 1. ſuperſtition, 
uſurped the 


e ol 


zuen l 


the 6 af authority in all matters eccleſiaſtical, as is manifeſt by the ſtatute of proviſors, which was made 
the pr « 2 remedy for this grievance, Sc. Ld. Raym. 25. & wide 5 Co. Cawdry's caſe. Cro. Eliz. 542. 
ly an. N the ftarutes 26 H. S. c. 1. and 1Eliz. c. 1. whereby ſuch authority as the pope had, claiming as 
from! vreme oft, is annexed to the crown, and is declared to belong thereto of right; for which wide 


eln. 2:1, Lit, Rep. 232. Moor, 463. Dyer, 237. Selden Janus Anglo. 27. Co. Lit. 134. Dave 88. 


: laſt. 580. 587 


00) 80 that the King of England doth not recognize any foreign (0 Tbe laws 
Wthority ſuperior or equal to him in this kingdom, neither do the > — 
hus of the Emperor or Pope of Rome, as ſuch, bind in the king- —— 
dem of England ; but all the ſtrength and obligation that eithep the civil 
the papal or imperial laws have obtained in this kingdom, is only m OS 
cube they are and have been received and admitted in this king. je, bu 2 
un, either by conſent of parliament or by immemorial uſage and binding by 
Xceptation in ſome particular courts and matters, and not other» — * 


wiſe, 2 
Hal, Hiſt. P. C. 16. 


The king therefore is ſaid to have two 1 one tem- show. Rep. 


poral, the other eccleſiaſtical ; the latter of which is derived from — * 
* common law, though the form of the proceedings and the co- % 


ure power exerciſed in the eccleſiaſtical courts, is after the *. 4 Co, 29. 
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7 Co. 42. of the canon and civil law; and this being indulged to them, & 
$Co.7- judges of the common law will give credit to their proceed 
Vent. 43. and ſentences in matters in which they have a juriſdiction, and 
believe them conſonant to the law of holy church, although againg 


the reaſon ef the common law; and if there be a Gravaner it 
muſt be redreſſed by appeal. 


7 Mod. 


Pretide But, if theſe courts exceed their juriſdition, and the bounk . . 
Court, and limits preſcribed them by the laws and ſtatutes of the eig, WP bg, 
they are ſubjeC to the controul of, and may be prohibited by, the = 

- king's temporal courts; for the canon and civil law did not hind os tn 
originally in England, nor have they been received unvwerſally; - ns 

and therefore are called /eges ſub graviore lege, the common lay oy 


{till maintaining its ſuperintendancy over them. 


(a) Vide The king being delivered from papal uſurpation, might by com- q Tr 
b _ mon law grant a commiſſion to hear and determine eccleſiaſtical 1 
— An ad Cauſes, Hence the juriſdiction of the High Commiſſion Court ws 3 
for reſtoring acknowledged as deriving its authority immediately from the whethc 
tothe crown crown: but it was held, that that court, without the (a) help of ö 
the ancient ; : \ of apſ 
juriſdiction an act of parliament, could not in matters of eccleſiaſtical conul. he) 
ecclefiaſti- ance uſe any temporal cenfure or puniſhment, as fine or impriſow WW "vs 
16 . . ment. | Upo 
c. 11. by which this court is aboliſhed — and for the juriſdiction it exerciſed, vide 12 Co. 45, Ga nities 
13 Co. 2 Roll. Abr. 224. 4 Init. 332. Noy, 149. Moor, 917. March, 80. Gibf. Cod. 35, bihopr 
Nde title Alſo, the common law hath annexed unto certain offices eccle- to ſuch 
Ecclefalti- ſiaſtical juriſdiction, as incident to the offices : thus, every biſhop but to : 
a by his election and confirmation, even before conſecration, hath though 
eccleſiaſtical juriſdiction annexed to his office, as judex ordinarut * the 
within his d ioceſe; and divers abbots anciently, and moſt arch. tore, th 
deacons at this day, by uſage, have the like juriſdiction within WW: Is 
certain limits and precincts; all which they derive from the tion or i 
crown, although the proceſs in the ecclefiaſtical court runs in the WW'®'cs t 
name and under the ſeal of the biſhop or eccleſiaſtical judge. And i 
2 Inſt. 4838. The matters of eccleſiaſtical conuſance are of two kinds, crim- = | 
Vaugh. a 12. nal and civil: their criminal proceedings extend to ſuch erimes a 2 { 
— by the laws of the land are of eccleſiaſtical conuſance (a), 1 oy 01 
plea of a le- hereſy, fornication, adultery, and ſome others, wherein their pro- 4 th 
gal perjury, ceedings are pro reformatione morum, and pro ſalute anime; and | Mporal 
or perjury in he kin 


contracts, the reaſon why they have the conuſance of theſe and the like 
but for per- offences, and not of others, as murder, theft, Wc. 1s * 
Jury in their the nature of the offence, for the one is as much a fin as 


— 2 other; and therefore if the conuſance were of offences qua 


Etion bet 
ure to ele 
oth belc 


o, where peccata contra Deum, it ſhould extend to all fins againſt God's 5 din, 
— mae law; but the true reaſon is, becauſe the law of the land | = Oo 
8 . . be 

«1 indulged them with the conuſance of ſome crimes, and not | Ro e 
erer. others. * i 
That tne ipi- , R * 

ritual — may proceed to deprive him. Sid. 217. Lev. 138. Keb. 721. Kae, ee Ntronage 
where a pariſh clerk was guilty of ſcandalous crimes, and being proceeded againſt in the ſpiti though U 5 
was held on a motion for a prohibition, that they may proceed to deprive him for theſe 1 Dye 25 pon [ 
they were in their nature only puniſhable in the temporal courts, 2 Ld. Raym, 1507- & G \n offentt ght to 
Comp. Incumb. 53. Hob. Searle's caſe L. P. Cannot puniſh for writing a übel, 1 ſir ofſeſſe d > 
indi at law. Comb, 71. For ſacrilege the party may be proceeded againſt in — 02 0 


You v. 


* Tg * EN 
* 
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41.45 2 Inſt. 492. 2 Keb. 23. Sid. 281. 
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although the robbery is likewiſe puniſhable in the temporal courts. 37 H. 6. 39. Bro. Appeal 
mw l So, m_— at law FM for an aſſault and ba 


li en u ſpiritual perſon, as alſo a ſuit in the ſpiritual court for irreverence to his perſon. 6 Mod. 1 56, 
* Cto, Eliz. 655. — But for calling a woman whore and thief, the party cannot be proceeded againſt in 
| ind the ſpiritual court and by action at law, being one continued act. 2 Roll. Abr. 259+ 80, for ſoli- 


1 Mod. 78. 2 Ld. Raym. Sog, 1101. 


The civil cauſes committed to their conuſance, wherein the 


unds roceedings are ad inflantiam partis, ordinarily are the buſineſs of 
* p „ r a 

N tiches, rights of inſtitution and induction to eccleſiaſtical benefices, 
yz the matters of matrimony and divorce, and teſtamentary cauſes, and 
bind the incidents thereunto, as the inſinuation of teſtaments, legacies 
ſally; of goods and money, Wc. wherein they proceed according to the 


canon law, and the civil law, which is taken as a direCtor in 
paints of expoſition and determination. 


citation of chaſtity which is attended with force and violence. Vide 4 Co. 20. 2 Salk. 552. pl. 15. 


Vide title 
Eccleſiaſtĩ · 
cal Courts, 
let. (D). 


The king is patron paramount of all the benefices in England. hy Cod, 
aſtica ln virtue of which, the right and care of filling all ſuch churches 793e 
* un 3 are not regularly filled by other patrons belongs to the crown; 
1 — whether it happen through the neglect of others, (as, in the caſe 
* ot lapſe,) or through incapacity to preſent, as, if the patron be at- 
col tanted, or outlawed, or an alien, or have been guilty of ſimony, 
iſo BBW cr the like. | | 
Upon which ground, the king hath right to preſent to all ß. Lid. Watly 
1570 fies and benefices of the advowſon of biſhopricks and arch- © 9 
. viſhopricks during the vacation of the reſpective ſees. Not only 
eccles to ſuch as ſhall become void after the ſeizure of the temporalties, 
biſhop but to all ſuch as ſhall become void after the death of the biſhop, 
„ hath though before actual ſeizure. And becauſe it is a maxim in law, 
a Wat the church is not full againſt the king, till induction; there- 
t arch- lore, though the biſhop hath collated, or hath preſented, and the 
within Clerk is inſtituted upon that preſentation, yet will not ſuch colla- 
m the don or inſtitution avail the clerk, but the right of preſenting de- 
in the Fdlyes to the kin g. 
* And it is ſaid, that this privilege which the king hath of pre- Watk. e. g. 
erm. ng by reaſon of temporalties of a biſhoprick being in his 2 K- Ab. 
mes 38 lands, ſhall be extended unto ſuch preferments, to which the 542. 
(a), 3 Nor of common right might preſent, though by his compoſition 
ir pro- e hath transferred his power to others And therefore when the 
e; 1 poralties of the archbiſhoprick of York are in the king's hands, 
he like BH" king ſhall preſent to the deanery of York, although by compo- 
pt from = between the archbiſhop and the chapter there, the chapter 
as the * elect him: and this, . the patronage thereof de jure 
puatens' 4 hog to the archbiſhop, and his compoſition cannot bind 
Go 1 Wc who comes in paramount, as ſupreme patron: for of the 
d — | 5 + vihoprick the king is ſupreme patron, although it be diſ- 
| not 0 wy - ed into divers branches, as deans, and other dignities; 
t # ancient time all the biſhopricks were of the king's gift, 
— 1 the king gave leave to the chapter to elect; yet the 
2 gr =. notwithſtanding remains in the king. . : 
T9 om Promotion of any perſon to a biſhoprick, the king hath a Gidl, Col 
2 preſent to ſuch benefices or dignities as the perſon was rs. 
« pr, "ag oy m_ promotion; though the adyowſon belong- Chief Juſs. 
mon perſon (a), This right of preſenting upon pro- tice b 
You, | o | ( ) Mm - P 5 Grey, ſpealæ · 


ing of thiz motion by the king, as making the avoidance which would tut 
right, faith, otherwiſe happen, did ſpring from the practice of the popes, and 
F Bro Pre- is now an unconteſted right of the crown; and hath been eſt 


ſentmene, bliſhed not only by long practice, but by many judgments upa 
6x. tobe full and ſolemn hearings; and that, whether the churches ar 
4 new or old, and how often ſoever this happens ſucceſſively by 
dis time, promotions to biſhopricks from the ſame benefice or dignity: z 
© was ener- was adjudged in the caſe of St. Martin's and St. Famer s (a), ( 


late, the great queſtion hath been, on ſuppoſition of the right; hoy 


H. 8., and 

x. Elis. far it is anſwered, and the term of the crown ſatisfied, by the 
Thelaw grant of a commendam to retain ſuch promotions, or any pan d 
—— them, together with the biſhoprick. Of which queſtion the ſal 
doubted in tion hath been, that Dy a commendam for life, and for the time d 
— ah oth continuing in ſuch a biſhoprick, the turn of the crown is anſyer- 
Fnce, but ed, and in ſuch caſe the proper patron ſhall preſent, upon death 
finally.de- tranſlation ; but that the right of the crown ſhall not be defeated 
termined in by a commendam granted for a term of months or years, een 
the crown and limited. 


in King William's time, K. v. Bp. of London, 4 Mod. 202. This is not a right of patronagein th 
king; nor is it a right of eviction, for it ejects nobody: nor an uſurpation ; for it is a rightful aft d 
it is a contingent, caſual right, ariſing upon a particular event, the incumbent's becoming a bile. 
® Bl. Rep. 773-—— () 4 Mod. 200. 3 Levy. 377. 8. C. Lev. Intr. 344+ S. C. 1 Show. 413-46 
493. S. C. II. Raym. 23. S. C. Show. P. C. 164. S. C. Carth. 313. S. C. 


Burn's But in Ireland, the law is, that a man ſhall not be promoted u 
1 a biſhoprick there, until he hath reſigned all the preferment 
228. title Which he hath in England: which preferments being void bear 
Biſhops, the acceptance of the biſhoprick, it ſcemeth, that in ſuch caſe te 


192. But 


in Woodley, king {hall loſe the preſentation. 


v. Bp. of Exeter, Cro. Jac. 691. it is holden, that this prerogative right of preſenting accrues u 0 
_ — — is —_— an Iriſh, as an Englith biſhoprick. m_ _ 5 _ -_ - 1 
aer reſpects as rather apochtyphal, it may 
— It hath been determined, that where the TY is in comma, 
de' fo that the patrons are to preſent by turns, the prerogative pi 
Sete ſentation doth not paſs for the turn of the otherwilh rightfu 
dury, 2 Bl. patron; for the prerogative right doth not ſupply, but only ſuſpend 
a” i Lag or poſtpones the turn of the patron, and of all the patrons, if mor 
4. | 0 and lem 
e. than one, and doth not take away the right of the one, ande 
the reſt entire; for that would be rank injuſtice, and this, des 
the act of law, nemini facit injuriam. i 
Caillandy, And as the intervention of the p tive reſentation 
Tag, not ſatisfy or diſappoint the turn of the otherwiſe rightful 
324. Judg- neither doth it deſtroy the effect of a prior grant of the nent} 
+ mag fentation by the owner of the advowſon. = 
and afterwards in the Houſe of Lords, May 16, According to the t 
the caſe of W v. Biſhop of Exeter, = Ja- 692. Joy Bo Ay 1-4 94 it was bolder, Bol 
right of the crown in ET avoidance, for us . 
* next he cannot have, and therefore ſhall have none." Bat 98 
already obſerved doubtful ity. though at fl 
whom it was r takes no —_— 2 Lord Chief Juſtice De 222 ( 
Rep. 774.) That caſe is not clearly ſettled to be law. And in an anonymous note that the | 
r b. (which is apparently the ſame caſe) it is ſtated, that the court reſolved, be 
on have the next avoidance after the prerogative preſentation, becauſe that was the — 
* the prerogative of the king, which excluded him from the git preſentation, injure 36 f 
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Prerogative, $3k 
aimitting fuch determination to have been made, the court ma have the pecullar terms of 
the deviſe, which in Winch's Entries, p. $77. are, © Dedit - eget dan Fare. Baſſett, filis ſus 
« primam et m adwocationem praditte eccleſæ de L. que primo et ule tiger FL 
« * ud whith bm eee to coatieathe e ee tum. 


But, if the incumbent of a donative is made a biſhop, the king Agreed per 
ſhall not preſent to the donative, becauſe ſuch a promotion doth ©: 4 Med, 
not make an avoidance by ce/ſion, for the incumbent is the cre- 

ture of the founder, and is not ſubje& to ordinary and epiſcopal 
viltation.] 


3. Of his Prerogative in creating Officers. 


The king as the fountain of juſtice hath an undoubted prero- Dyer, 176, 
tative in creating officers, and all officers are ſaid to derive their ; Bl. Abr. 
zuthority mediately or immediately from him : thoſe whe derive = 32. 

their authority from him are called the officers of the crown, and 2 Iaſt. 45. 
ne created by letters patent; ſuch as the gu officers of ſtate, 80. 116. 


judges, & c., and there needs no greater or ſtronger evidence of a Rofl. Rep. 
right in the crown herein, than that the king hath created all ſuch 206. 
officers time immemorial. | 2 
But, though all ſuch officers derive their authority from the Lev. ang. 
crown, from whence the king is termed the univerſal officer and © Lit. 3. 
iſpoſer of juſtice, yet it hath been held, that he hath not the * a 
office in him to execute it himſelf, but is only to grant or nomi- 4 Ing. 125, 
nate; nor can the king grant any ne powers or privileges to any . 11,3. 
ſuch officers, but they mult execute their offices according to the 
rules eſtabliſhed and preſcribed them by the lx. | 

Neither can the king create any new office inconſiſtent with 2 50. 


our conſtitution, or prejudicial to the ſubject. 8 _—_ 


And on this foundation it was held, that an office created by Jon. 2 1. 
leters patent for the ſole making of all bills, informations, and Mounſea vs 
letters miſſive in the council of York, was unreaſonable and void. ; 
So it hath been held, that the king could not grant to any per- Hob. 63. 
fon to hold a court of equity, it being a ſpecial truſt committed to 
the king, and not by him to be intruſted to any other except his 
Chancellour. | : 
99, a. commiſſion to ſeize the goods and impriſon the bodies of 4 Af. 3. 
al perſons who ſhould be notoriouſly ſuſpected of felonies or treſ- — 
„ without any indictment or legal proceſs againſt them, was f. 16. 
illegal and void. 2 Inſt. $4» 
do, commiſſions to aſſay weights and meaſures, being of new 716 
mention, were condemned by (a) parliament. | E35. 4 
50, when one Chute petitioned the king to erect a new office Co; 116. 
regiſtering all ſtrangers except merchant ſtrangers, and to grant 
laid office to the petitioner with or without fees, it was re- 
lolred by all the judges, that the erection of ſuch office for the 
of a private perſon was againſt law. 1 | 
0, it is held by Lord Coke, that the king could not authoriſe lat 458; 
the dus to take care of rivers and the fiſhery therein, according to 
a method preſcribed by the ſtatute of Heim, 2. (13 E. 1. fl. 1.) 
'47- before the making of that ſtatute. * | 
Mm 2 By 
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[By ſtat. 22 G. 3. c. 82. if any office of the name, nature, de. 


ſcription, or purpoſe of the offices thereby aboliſhed, ſhall be ef. Uh 


bliſhed hereafter, the ſame ſhall be deemed and taken as a ney Ford 

oſſice. nes 

8 Vide Head of Office and Officers. IE 

of in 

4. Of his Prerogative in making War and Peace. :mity 

the ot 

Hal. Rift. The power of making war or peace is inter jura ſummi imperi merce 


T. C. 159. and in (a) England is lodged (6) ſingly in the king; though, as ny either 


Inez Lord Hale ſays, it ever ſucceeds beſt when done by parliamentay 2. 
gladii, both advice. no lea 
military and N of wa 
civii, is one of the jura majeſtatis ; and therefore no man can levy war in this kingdom without the king) 
commiſſion. 4 Inſt. 9.— () The diſputes touching the diſpoſition of the militia are now ſettled, ad ated « 
declared to be the right of the crown, by the ſtatutes of 13 Car. 2. c. 6. and 13 & 14 Car. 2, 6. them; 
Hal. Hiſt. P. C. 130. The 
_ w_ A general war, according to my Lord Hale, is of two kinds: peace, 
C. 163. petre: 
(e) When I. Bellum ſolemniter denunciatum. 2. Bellum non ſolemniter d. bortife 
4 nunciatum. The firſt is, when war is ſolemnly declared or pro- and re 
— claimed by our king againſt another prince or ſtate, which is tl: inſtanc 
and the moſt formal ſolemnity of a war now in uſe. 2dly, When ee exe 
m__ ic. nation flips ſuddenly into a war without any ſolemnity, which citcipli 
zers of the happens by granting the letters of marque, by a foreign prince u- defend; 
ſame may vading our coaſts, or ſetting upan the king's navy at fea : e & 
ONT peo hereupon a real, though not a ſolemn war, may and hath forn- WW . 5+ 
from op- erly ariſen z and therefore to (c) prove a nation to be at enmity an . 
preſſion and with England, or to prove a perſon to be an alien enemy, there i E 
. no neceſlity of ſhewing any war proclaimed; but it may i 81 
bute juſtice averred, and ſo put upon the trial of the (d) country, whether The 
ho 27 it there was a war or not. ee 
3 la : & JIN 
to be time of peace; ſo, when by invaſion, inſurrection, and rebellions, &c. the peaceable courſe 4 Willan 
Juſtice is diſturbed, then it is ſaid to be time of war; and the trial hereof is by the records and judged cepted 
the courts of juſtice. Co. Lit. 249. (4) Owen, 45. [Cro. Eliz. 142. Freem. 41-] i 
gut t. 
Hal. Hiſt. Peace is of two kinds: 1½, Poſitive or contracted. adh Sucd proclam 
P. C. 159. a peace as is only a negation or abſence of war. A poſitive ea 
is ſuch as ariſeth by contracts, capitulations, leagues, or nuf 07h 
{e) The dif- between princes or ſtates that have jura ſummi imperii, and id 
_ two kinds. 1. Temporary, which is properly (e) a truce, wilt The! 
league and is a ceſſation from war already begun; and then, the term bes . 
truce is, that elapſed, the princes or ſtates are 10% facto in the former fir by rea 
denen of war, unleſs it be protracted by new capitulations, ot are of 
from war for otherwiſe provided in the inſtrument or contract of the mn 3 
a certain a 2+ Perpetual fine termino or indefinite, which regularly * we unde 
* i. an according to the tenor or conditions of the agreement, until 107 - Jeb: 
abſolute new war be raiſed between the princes orſtates upon ſome _—_— lubjeet 
frikirgof injury ſuppoſed to be done by the one party or the other; mother 
Tad. 156. this is properly called a (J) league fedus, and makes the pri , Ep 
4 Inft. 156. - - fl divers is | 
vide Molloy, and ſtates confæderati; and though this may be vario Ties berein | 
Gfied, according to the capitulations, conditions, and qual % 


c. 7, 8. 
We the tions of ſuch leagues, yet they are ordinanly of theſe l fl 


mper!, 


as my 


entary 


he king 
ttled, and 
2. G 


nds: 


ater Ge 
or pro⸗ 
h is the 
Then 1 
which 
NCC u 
a; and 
form · 
enmity 
there is 
may de 
whether 


e courſe d 
d judges 


ſy, Such 
re peace 
T trucos 
nd 1s dl 
7 Which 
m beilf 
er ſtat 
, or be 
e truce 
ontinuss 


til ſom? 


Prerogative. 533 
nf, Leagues offenſive and defenſive, which oblige the princes not municipal | 
only to a mutual defence, but alſo to be aſſiſting to each other in lawn of each 
their military aggrefſes upon others, and makes the enemies: of one cg. 

n efe&t the common enemies of both. 2dly, Defenſive but not — 
ofenfive, obliging each to ſuccour and defend the other in caſes | 

of invaſion or war by other princes. 3dly, Leagues of ſimple 

:mity, whereby the one contracts not to invade, injure, or offend 

the other, which regularly includes alſo liberty of mutual com- 

merce and trade, and — of merchants and traders in 

either's dominions. 

2. A peace, which is only a negation or abſence of war, is where Hal. Hig. 
ro league or articles of peace intervene, nor yet any denunciation F C. 160. 
of war; as among divers princes in the world who never capitu- 
ated one with another, and yet there is no ſtate of war between 
them; and the general rule is, ub: bellum non ęſt pax ęſt. 

The king, in conſequence of his power in making war and (4) 1 Roll 
yeace, hath a prerogative in the coin and royal mines, in ſalt- Rep. 152, 
petre and gunpowder z may (a) enter into a man's lands to make () Molloy, 
fortifications z- may lay on embargoes, grant (5) letters of margue' Abr gong 
nd repriſal, preſs (c) ſoldiers, failors, Wc. ; and though in many — pr. 
aſtances relating to theſe matters, the ſtrict letter of the law may fon can take 
be exceeded, yet from the neceſlity of order, government, and — 


ciſcipline, are they countenanced and allowed; quod necęſſitas cogit adveiſe party 
tefend:t.. — 
miſſion from the king, the admiral, or thoſe that are ſpecially appointed thereunto. Hal. mere 23 
Vern. 54. By the law of the Admiralty, the property of a ſhip taken upon the high ſea without 
«ers of marque, veſts in the king upon the taking, Carth. 399.— Clauſe in a charter which em 
pers the leizing the goods of every perſon is illegal and void. Show. 137. (c) 6 Co. 2 ; 
Hutt, 194 *. * As to the preſſing of ſailors, ſee Foſter Rep. The caſe of ooh 
foot, fo. 154. and 1 Black. Com. 418. and ſee alſo Comb. 245. E's 


The king may declare war againſt one part of the ſubjects of 14. Rm. 
" and may except the latter part; as was done by King 253: per 
lam in his declaration of war with France, where he ex- . 
cepted the French proteſtants; and of ſuch proclamations all 


ought to take notice, becauſe the war begins only b ins 
proclamation. 8 y by the king's 


5. Of his Pr-rogative as Parens Patrie in taking Care of Infants, 
Idiots, Lunaticks, and Charitable Uſes. 


| = king, as parens patrie, hath the protection of all his ſab= V- Head 

l Land in a particular manner is to take care of all thoſe who of Infant. 
f reaſon of their want of underſtanding are iucapable of taking 

are of themſelves and their affairs. By virtue of this high truſt, 


— who by reaſon of their nonage are under incapacities, 
an n 1 the protection of the crown; and hence ariſes allegiance, 
evt of gratitude, which can never be cancelled, though the 


udje& owing ; 
ect owing it goes out of the k ; 
another prince. 8 ingdom, or ſwears allegiance to 


his truſt lod d — . . . . P a | 

zus truſt lodged in the king, and the juriſdiction exerciſed 1p. Wm. 

Rn, originally belonged to the court Cor, and now, 193 oo 
Mm 3 e 
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upon the diſſolution of the court of wards, is again devolved gh 
that court. Hence it is every day's practice in that court 9 
' determine as to the right of guardianſhip, to puniſh abuſes in rs 
lation to their perſons, &'c. | 
2P.Wms. If a perſon appointed guardian is attainted, or otherwiſe he 
n_ n the comes incapable, the truſt devolves on the great ſeal as the 
Duke of general guardian of all infants. 3 
Ormond, who was appointed guardian to the Duke of Beaufort. 


Vide Head In the like manner and for the ſame reaſon it is, that idiots and 
— lunaticks, who are incapable of taking care of themſelves, are pr- 


ticks. vided for by the king as pater patræ. 


Vide Head In like manner in the caſe of charities, the king * bono publa 
. has an original right to ſuperintend the care thereof; ſo that ab. 
and Mort. ſtracted from the ſtatute 43 Eliz. c. 4. relating to charitable uſes 
main. and antecedent to it as well as ſince, it has been every day: 
2 P. We. practice to file informations in Chancery in the Attorney-Generlh 
Wo name, for the eſtabliſhment of charities, &c. 
6. Of his Prerogative in Pardoning. 

Co. Lit. This high prerogative is (2) inſeparably incident to the crow 
114.b> and the king is intruſted herewith upon a ſpecial confidence, that 


* he will ſpare thoſe only whoſe caſe, could it have been foreſeen, 
Show, 284. the law itſelf may be preſumed willing to have excepted out d 
Nay a its general rules, which the wiſdom of man cannot dolly make {0 
— and perfect as to ſuit every particular caſe. 


prerogative in him for a fountain of bounty and grace to his ſubjecta, as he obſeryes them deſerving « 
uſcf.1 to the publick, which he can neither grant or otherwiſe extinguiſh ; per Holt, Ch. J. 4 
Kaym. 214. @ per Rokeby, J. As he cannot but have the adminiſtration of publick reveage, { it 
Cannot but have a power to remit it by his pardons when he judges it proper. Idem. 


Vide Title Pardon. 


7. Of Diſpenſations and Nen Obfaantes, 


4 Roll. Abr. The power and prerogative of diſpenſing with laws and grant 
229. ing nan ohſtantet, hath always been looked upon with a jealous et 
'5, and are ſaid to _ been _ invented in Rome and brought into 
this kingdom by the pope and clergy. 7 
; Dus thn they have not — favoured in the courts d 
Finch, 234. juſtice, yet it hath been always held, that the king had a prerogy 
tive in certain caſes to grant diſpenſations and non ob/antes, Wil 
is founded in plenitudine-poteflatis : and upon this reaſon, that it 
impoſſible for law-makers by human prudence to foreſee lever 
particular caſes that — happen, wherein a law that is good 
general might be miſchievous in ſome particular caſesz 1. 
therefore and for the publick good the law intruſts the king (who# 
intruſted with the execution of the law) to judge of ſuch citcum 
ſtances z and when ſuch particular caſe happens, to exempt it ou 
of the penalty of the general law. ' 
The prevailing diſtinction herein hath been, that the King c- 


not by any previous licence or diſpenſation make a ene 4 


12 Co. 29. 
Dav. 75. 
$ Co. 35» 


puniſ 
whicl 
ſome 
admit 
in the 
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kind ; 
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puniſhable which is malum in /e; but that in certain matters, ue, 
"hich are only mala probibita, he may to certain perſons and on caſte The- 
ſome ſpecial occaſions z and this diſtinction the Ch. J. (a) Vaughan — 3 

admits, being well underſtood and rightly applied, is the Denn 


atters. 1 | 
in theſe m where this learning is fully diſcuſſed ; and in Lev. 217. Sid. 6, 7. S. C. 


On this diſtinction it was always held, that the king could not Vaugh.334- 
diſpenſe with the laws againſt murder, adultery, Nlealing, inceſt, (5) — 
lacrilege, extortion, perjury, treſpaſs, and others of the (5) like — * 
kind ; and that a pardon for any ſuch like offence that was malum Year-Book 
in /e before it happened was void. | — - 7. 
that the king's grant to the Biſhop of Saliſbury and his ſucteſſors having the cuſtody of a priſon, - FEA 


all be quit of all eſcapes, &c. having been allowed in eyre, ſhould be a good dilcharge from any fine for 
a negligent eſcape out of ſuch priſon, is doubted of in 2 Hawk. P. C. c. 37. 528. 


But, where a thing lawful in its own nature is made unlawful 2 Hawk. 
bya& of parliament only, as the carrying bell metal or beer, r. —_ — 
ut of the realm, importing certain merchandizes in foreign ſhips, — 
&c,, ſelling wines beyond a certain price, exporting wool to any oe 
other place than Calais, coining money of a' baſe alloy, and other e «ited. 
matters of the like nature ; it ſeems formerly to have been taken | 
for granted, that generally the king might diſpenſe with it as to a 
particular time or place, or perſon, oreven corporation aggregate, 
ſo far as the publick was concerned in it, | 

Yet, where ſuch diſpenſation could not but be attended with 2 Hawk. 
great inconvenience, as the introducing a monopoly, or fruſtrat- E. ay 
ing the end for which the law was made, as, the licenſing of a . 
particular perſon to import foreign cards or wines prohibited by 
parliament, and 2 fortiors, if it tended to ſuſpend the whole ſtature 
in general, it was commonly agreed to be void. | | 

Alſo, wherever an act of parliament gives a particular intereſt Hawk. P. c. 
er right of action to the party grieved by the breach of it, as the 2 
ſtatutes of mortmain, which give an entry to the next immediate Had. nn 
lord for an alienation to a corporation, the ſtatutes againſt main- 
tenance, forcible entries, carrying diſtreſſes out of the hundred, 
ſuffering one in execution to eſcape, e. which give an action to 
the party grieved by the offence prohibited; it ſeems to have 
deen always agreed, that no charter by the king can be of any 
force to bar the right of the party grounded upon ſuch ſtatute ; 
becauſe it is a ſettled rule, that the king cannot prejudice the in- 
tereſt of the party. . Ke 

Alſo, where a ſtatute is expreſs; that the king's charter againſt 2 Hawk. 

purport of it, whether with or without a clauſe of non ob- 2 . 
ſhall be void; it is ſaid by (e) Sir Ed. Coke, that no clauſe * 
vn oftante can diſpenſe with it, unleſs it tend to reſtrain ſome 
Perogative ſolely and inſepatably incident to the perſon of the 
ung; as the right of pardoning, or of commanding the ſervice 
ol the ſubject for the publick weal ; which being, as he ſcems to 
For founded on the law of nature, are ſo far inſeparable from 
Wn that by a clauſe of non ohſtante he may diſpenſe, with any 
te whatſoever which tends to deprive him of them. 
Mm 4 On 
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2 H. 3. 6. b. On this foundation the reſolution of the Judges in the Yur. 
_ E Boot H. 7. is ſaid to be maintainable; in which it is adjudyed, 
F. C. % that where the ſtatute of 23 H. 6. c. 8. expreſsly enadts, tht 
patents to ſheriffs to continue longer than a year ſhall be yy, injoin. 
and the party diſabled to bear the office of ſheriff notwithſtand. WW gatute 
ing any clauſe of non ob/tante; yet the king by the clauſe of mn ſues ff 


ob/tante might make a good patent of ſuch office for life. The 

In the reign of King James II. when the king's diſpenſing power 20th o 

was endeayoured to © extended, a difference was taken and of Ken 
attempted to be eſtabliſhed in thoſe caſes, which was, that as to1 ſaid cc 

__ law made for publick government, and in which all the place « 

ing's ſubjects were equally intereſted, the king might diſpenke derive: 

with it, but not where any right or intereſt veſted in a particun for thr 

perſon; and it was ſaid to be no objection to ſuch diſpenſing ng the 

power, that the law was made pro bono publico; for that though pariſh 

was pro bono ſubditorum, yet not being /ingulorum, but populi comple in this 

cati, the king might diſpenſe with it, the pe: 

Comb. 41. Alſo the following points were determined in Sir Ed. Hal did ref 
_— 8 caſe in the ſame reign, 1. That the king is ſovereign or abſolute uke th 


Clift, 133. Prince. 2. That the laws of the land are the king's laws. 3. That neglect 
to diſpenſe with penal laws, where the ſubject hath no particular execute 


damage, for neceſſary and urgent occaſions, is an inſeparable pr the for 
rogative of the king. 4. That the king is ſole judge of ſuch The 
neceſſity. 5. That this truſt reſiding in him came not from tle defend; 
people, but was a ſovereign right of the king ab antique. 6. That county 
the diſpenſation in this caſe, becauſe it came within three months Juſtice, 
before any diſability incurred, was a good bar to the plaint the ſaid 
action. neglect 

Theſe reſolutions being thought of dangerous conſequence, 3 In due 
tending in effect to make the execution of the moſt necelſay appear ; 
laws precarious, and merely dependent on the pleaſure of tis WA by the 


king, the defe 
Ito e- By the 1 V. & M. „e 2. c. 2. it is declared and enaQs, To t! 
markable, cc That (a) from and after this preſent parliament, no diſpenlatiol Majeſty 


— te by non ob/tante of or to any ſtatute or any part thereof be allowed ofice, a 
ummoned «© but that the ſame ſhall be held void and of none effect, except next te 


_ os * a diſpenſation be allowed in ſuch a ſtatute,” defore t 


Orange, did not even when they had the making of their own terms in the Declaration of Rigi, ne 9th Day 
to condemn the diſpenſing power in general, which had been uniformiy exerciſed by the fo.mer y - Majeſt y 
England. They on'y condemned it ſo far, as it bad been aſſumed and exerciſed of late, But in the 3% of Eng }. 
of Rights, which paſſed about a twelvemonth after, the parliament took care to ſecure themſelves ma with th 
effeftually againit a branch of prerogative, incompatible with all legal liberty and limitations; and def un the 
excluded, in poſitive terms, all diſpenſing power in the crown ; yet, even then, the Houſe of Lords n. Blance a 
jzeed that clauſe of the bill, which condemned the exerciſe of this power in former kings, and ob f ing to t. 
the Commons to reſt contented with aboliſhing it for the future. There needs no other proof of w_ teſt 

gular nature of the old Engliſh government, than the ſubſiſtence of ſuch a prerogative, always Hunt mer 
and never queſtioned, till the acquiſition of real liberty diſcovered, at laſt, the danger of its wy containe 
Hiſt. vol. 8. p. 241, 2. See alſo the Journals. ] Crimes, 


As the above-mentioned caſe of Sir Ed. Hale is the moſt temat 
able caſe on this ſubject, it may not be improper to inſert it 
large as taken from a MS. report, together with the argument 
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"ers This is an action of debt for 500]. founded on a conviction of Anthony 
gel, the defendant for exerciſing the office of a colonel of a foot regi- _ v. 
that ment, after neglect to take the oath of allegiance and ſupremacy Hale, Trin. 
void, injoined to be taken by the ſtatute 25 Car. 2, c. 2. by which 2 Jac. 2. in 
and. tatute the defendant hath forfeited the ſum of 500/. to him that KR. 

| nem ſues for the ſame. 


The declaration ſets forth, that the defendant Sir Ed. Hale, the 
20th of Nov. ann. 1 regni of this king, at Hackington in the county 
of Kent, was advanced to be a colonel of a foot regiment in the 
fid county (which the plaintiff avers to be a military office and 


| the place of truſt under his faid Majeſty, and by authority from him 
penle derived); and that the defendant held and exerciſed the ſaid office 
iculzr for three months then next following, and to the time of exhibit- 
ning ing the bill of the plaintiff, and did and doth inhabit in the ſaid 
agb it pariſh and county, and did not either in the court of Chancery or 
ompli in this court, in the next term or in the next quarter- ſeſſions of 


the peace holden for the ſaid county of Kent or place where he 


Halts did reſide, or within three months after his admiſhon to the ſame, 
ſolute take the ſeveral oaths of ſupremacy and allegiance ; but did wholly 
\ That neglect to do the ſame, and did continue after his neglect to 
Uculat execute the ſaid office, and yet doth execute the ſame, contrary to 
e pr⸗ the form of the ſtatute in that caſe made and provided. 
[ 10 The declaration further ſets forth, that the ſaid Sir Ed. Hale the 
m the defendant 29th March laſt, at the aſſizes held at Rochefter in the 
„Thu county of Kent before the Ld. Ch. J. Janes and Mr. J. Withens, 
nonths Juſtices of oyer and terminer for the faid county, was indicted for 
intiff the ſaid neglect, and for executing the faid office after the ſaid 
neplect contrary to the form of the ſaid ſtatute 3 and thereon was 
nce, 1 in due form of law convicted, as by the record thereof may 
ceſſar appear; and the plaintiff entitles himſelf to the ſaid 3004. forfeited 
of tle dy the defendant by the ſaid act on his ſaid conviction, and faith 
tne defendant hath not paid him the ſame. 
naQes, To this declaration the defendant pleads in bar, that the king's 
nſation Majeſty that now is, after the defendant's admiſſion to the ſaid 
lowed, ace, and within the three months next enſuing, and before the 
except dert term or quarter ſeſſions of the peace after the ſame, and 
| before the exhibiting the bill of the plaintiff in this court, viz. the 
4, rent . Day of January in the firſt year of the reign of his preſent 
1 Majeſty, his ſaid Majeſty by his letters patent under the great ſeal 


of England, did diſpenſe, pardon, remiſe, and diſcharge, to and 
and hey BH Pt the ſaid defendant, of and from taking the ſaid oaths of alle- 
12 dance and ſupremacy, and from receiving the ſacrament accord- 
Kc, 1 to the uſe of the church of England, and from ſubſcribing the 
; exercil ft mentioned in the act of 25 Car. 2. (c. 2.) or mentioned and 
entaned in any other acts of parliament, and of and from all 
Ws convictions, penalties, forfeitures, damages, and diſabili- 
* incurred or to incur at any time then after for executing the 
rt it at 2 oflice, after he ſhould omit, neglect, or refuſe to do and per- 
1 "Pan of the ſaid matters injoined to be done by the ſaid act; 
urther, that his ſaid Majeſty by his ſaid letters patent did 
Ts WP unto the defendant, that he ſhould be enabled to hold = 
| Aj 


2 „„ 


ſaid office. without taking the ſaid oaths or ſubſcribing the ( 
teſt, as if the ſaid act had never been made,  __. * 
To this plea the plaintiff demurred, and the defendant joinediy 
demurrer. | — 
I am counſel with the plaintiff in this caſe, and am humbly y 
ſhew your Lordſhip and the court the cauſes of this demurre, 
This action is grounded on the ſtatute made 25 Car. 2. «1, 
which requires, that all and every perſon or perſons, that ſhoulf 
be admitted, entered, placed, or taken into any office or och 
civil or military, or ſhould receiye any pay, ſalary, fee, or wap 


reaſon of any patent or grant of his then Majeſty, or ſhoul 
— — . — place of truſt from or under bs Gra lat 2 

zeſty, his heirs or ſucceſſors, or by his or their authority, ory pirſt 
authority derived from him or them within this realm of R. ton 
c., after the firſt day of Eafter term 1673, and ſhall inhabit, bs 33 
or reſide, when he or they is or are ſo admitted or placed, vidi WT 
the cities of London or Weſtminſter, or within thirty miles of nnter 
ſame, ſhall take the ſeveral oaths of lerrereg and allegiance i re 
his Majeſty's high court of Chancery or in the court of Rug... 
Bench in the next term after ſuch his or their admittance d ion 
mittances into the office or offices, employment or employmeny Fir 
aforeſaid ; and that all and every ſuch perſon or perſons to place k 
admitted as aforeſaid, not having taken the ſaid oaths, ſhall, te d - 
quarter-ſeſſions of that county or place where he or they lib 3 
reſide, next after ſuch his admittance, or admittances into any bach n A 
the ſaid reſpective offices or employments aforeſaid, take the lat dees 5 
ſeveral reſpective oaths as aforeſaid, and ſhall receive the ſacaaii hire 
of the Lord's Supper, according to the uſage of the church ü ein 
England, within months after his or their admittance into d Fourt 
receiving the ſaid authority and employment, in ſome pubic u Maj 
church on ſome Sunday immediately after divine ſervice or de king 
vice and ſermon, and ſhall ſubſcribe the teſt in the ſaid act me The 3 
tioned at the time when he ſhall take the ſaid oaths. _ 1. K! 

And by the ſaid act it is further enacted, that all and eg * 
the perſon and perſons aforeſaid, that do or ſhall neglect or cu s 2. 


to take the ſaid oaths and ſacrament in the ſaid courts and patth 
and at the reſpective times as aforeſaid, ſhall be iſo fafo adjuyh 
incapable and diſabled in and to all intents and purpoſes wha 
ever to have, occupy, and enjoy the ſaid office or offices, 
ployment or employments, &c., and every ſuch office and pl [ 
employment and employments ſhall be void, and is by the fad 
adjudged void, RENE th 
Then comes the clauſe of forfeiture, by which the plain 
entitled to this action, which is, that all and every ich 


ot 
thereupon 7 


* 4+ #«- t 


* 


pr 1 


ery ſuch perſon and perſons ſhall be diſabled from theneeforth 
2 or uſe any action, bill, plaint, or information in courſe of 
uw, or to proſecute any ſuit in any court of equity, or to be 
guardian of any child, or executor or adminiſtrator of any perſon, 
or capable of any legacy or deed of gift, or to bear any office 
within the realm of England, &c., and ſhall forfeit the ſum of 
cool. to be recovered by him or them that ſhall ſue for the ſame, 
to be proſecuted by an action of debt, ſuit, bill, plaint, or informa- 
tion in any of his Majeſty's courts at Wefminfter, wherein no 


wa ein, protection, or wager of law ſhall lie, 

ſhoul In this caſe, my Lord, I ſhall lay down and endeavour to main- 
ud. las BOW tin theſe two things : | 

A Firſt, That the plaintiff hath well entitled himſelf by his decla- 
6 ration to recover the 5007. demanded by him againſt the defend 
bi, I ant, according to the ſaid act 25 Car. 2. c. of the late king. 

vi 


Secondly, That the defendant hath not by his plea alleged any 
matter that can bar the plaintiff from the recovery of the ſame. 

As to the firſt, I conceive, that by the ſaid act four things are 
necefſarily required before the informer can be entitled to bring an 
action for the 5000. 


N Firſt, That ſuch perſon hath been admitted into ſome 

| , th 7 , or employment within the deſcription and intention of . 

a id act the 
ſka 


Secondly, That ſuch perſon after his admiſſion into ſuch office 
hath neglected or refuſed to take the ſaid oaths at the times and 
places by the ſaid act directed. 

Thirdly, That ſuch perſon after ſueh neglect or refaſal hath 
continued to execute ſaid office. 

Fourthly, That ſuch perſon be convicted thereupon” in one of 
tis Majeſty's courts at Weſtminſter, or at the aſſiſes, at the ſuit of 
tte king, by information, preſentment, or indictment. 

The plaintiff hath ſhewn all theſe things in his declaration. 

1 It is ſet forth, that the defendant was admitted to be colonel 
it 2 foot regiment, which is expreſsly averred to be a military 
office and a place of truſt under his preſent Majeſty, and by 
uthority from him derived, according to the words of the ſaid 
parliament, | 
2. It is expreſsly ſhewn, that the defendant did negle to take 

oaths of allegiance and ſupremacy in the next term in the 


8 F 


- . LY 
* 4.” - = 
» - 


— 
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MY a of Chancery or this court, or in the next quarter- ſeſſions for 
le tte county or place where he did then inhabit, or within three 
i months next after his admiſſion to the ſame, which are times and 
verſe 1 and appointed by the ſaid act for the taking of the 
— [is exprefaly averred, that che defendant did execute the 
11 he after the times expired, and his neglect to take the ſaid 
ee, it is ſet forth in the declaration, that the defendant 
Py. >) indietment at the affiſes in Kent before Sir 73s. Jones and 
the 7 wes Withens, Juſtices of oyer and terminer for the ſaid 


Lem, lawfully convited for exeeuting the ſaid — 
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after his negleck to take the ſaid oaths, contrary to the form ul de 
ſaid ſtatute; which is a conviction by one of the means, un. by 


ing of 
and ce 


indiftment, and in one of the courts, viz. at the aſſiſes, in the {aj To 
ſtatute mentioned. | | _— 
Theſe, my Lord, I conceive are made neceſſary by the ſtatut mace 
but it is not incumbent on the informer to make them all appear ne, 
to be ſo; for as to the three firſt, they muſt be proved on the in am 
formation, preſentment, or indictment at the king's ſuit, be . ple⸗ 
ſuch officer can be convicted; but when there is a conviction, the & 398 
informer need only ſhew the record thereof. In 3 
If then the plaintiff hath entitled himſelf to his action, the nen WW © 
thing to be conſidered is, the matter alleged by the defendant in * 
bar thereof. treaſon 
In ſpeaking to this I ſhall conſider two things. | y 5 
Firſt, Whether the defendant ſhall be now admitted to plead * - 
this diſpenſation in bar of this action, and whether he hath nx * 1 
loſt the benefit of it, by not pleading of it in bar to the indi- A 
ment whereon he hath been convicted. 8 
Secondly, Admitting he may plead the ſame now, whether tie 7 
fame be good in law to enable the defendant to execute the ſul 1 ** 
office without taking the ſaid oaths, ſo that he ſhall be exempted 1 = 
from the penalty inflicted by the ſaid act of parliament for execut 5 1 
ing the ſaid office after his neglecting to take the oaths. 3 y 
As to the firſt point, I ſhall obſerve to your Lordſhip the time; we 1 
mentioned in the record now before you: the defendant wa By 5 F 
admitted to the office of colonel the 2oth Nov, anno 1. of d g. Gin 
king; the offence in executing the ſaid office after his neglect h _ * 
take the oaths of allegiance and ſupremacy, is alleged to be tie N , 
1oth of March, anno 2. of this king; and the conviction for tie Br tl 
ſame appears to have been the 29th of Aſarch, anno 2. ; and the al lege "0 
penſation pleaded by the defendant was granted to him the giv WW - he 
day of Jan. anno 1. of this king, which was before the offence and 18 
conviction; ſo that as to this point the caſe will be but this: reſt of 
An act of parliament doth enact, that he who doth neglect u ut the 
take the oath of allegiance within the certain prefixed time, and penſatior 
ſhall be convict of the ſame by indictment, ſhall forfeit 500% on the | 
him who will ſue on ſuch conviction for the ſame ;, the defend ſutute 4 
ant neglects to take the ſaid oath, having a diſpenſation of the mit b 
ſame granted to him before the time lapſed for taking the ſad pint 
oath z and which (to make a caſe) is admitted to be a good exculs words of 
and may be pleaded in bar of any indictment for hat neglecl. ond bein 
The defendant is after indi&ted for that neglect, and pleads r r * 
guilty to the ſame; and an action is brought by the p f to be in 
againſt him for the 500 J. on the ſaid conviction, and the defend de defen 


ant pleads the ſaid diſpenſation in bar. I conceive, with ſuba# to the {ar 


ſion, he comes too late; for the defendant had his clothes 5 The pf 
have pleaded the ſaid diſpenſation in bar of the ind 1 


to have relied on it; and that was his proper time to make e forth 
the ſame or to waive it, and inſiſt on his innocence, and p . Mniſtrat 
guilty ; and when he pleads not guilty, and does not mate © ſtat 


the diſpenſation for his defence, the law conſtrues it to 8e 


Prerogative. 


ing of it ; and he ſhall at all times after be eſtopped by his plea 
and conviction thereon to ſay, that he did not waive the ſame. 


' b To make this plain, I humbly ſubmit to your Lordſhip's conſider- 
tas ation, that after the conviction the defendant could never have 

made uſe of his diſpenſation to have ſtaid the judgment on the 
12 fame, which is the expreſs opinion in the 11 H. 4. Bro. tit. 
we Chartres de Pardon, pl. 15. the words of the book are, © He who 
e u. « pleads not guilty cannot plead a pardon afterwards, unleſs the 
cor « pardon be of a later date than the time of his plea.” 


„te in 3 Cro. 4 Margaret and Marſball's caſe, the difference there 
| taken makes out the reaſon of it to be what I have before offered, 
ut e 3/or/a/! in the reign of Queen Mary had committed petit 
treaſon ; the 10 Eliz, there was a general pardon, notwithſtanding 
which ſhe was outlawed for the petit treaſon after, and ſhe 
brought a writ of error to reverſe the ſame; and it was there re- 
ſolved, that ſhe may aſſign the general pardon for error, becauſe 
ſhe had no day in court to have pleaded it, but always made 
default ; but that it had been otherwiſe if ſhe had ever appeared in 
court, and had not pleaded the ſame. 

In a ſcire facias upon a recognizance, if the defendant appear, 
and having a releaſe that he may plead, do not plead it, and 
julgment be given againſt him, he hath totally loſt the benefit of 


ſame againſt the ſaid judgment, for he hath waived the benefit of 
it himſelf ; but, if judgment had been given againſt him by default 
on a niþi] returned, there, he ſhould be relieved by audita querela ; 


1 for that he never had any time before to have pleaded it: This is 
te areed, my Lord, in the caſe cited of Marſhall, and in Roll. Ar. 306. 
© he vnere divers caſes to this purpoſe are collected together. 


By this I conceive it is very clear, that as to the king, the 


* „ deſendant by pleading not guilty to the indictment did thereby 

— hole the benefit of his diſpenſation, and could not help himſelf by 
1 the ſame againſt the conviction on the ſaid indictment, either in 
ea o arelt of judgment, or by error. In the next place, I conceive, 
A pi that the defendant ſhall be no more admitted to uſe the ſaid dif- 
* * penſation againſt the plaintiff than he could againſt the king; for 
Lefend on the plaintiff's bringing his action for the 500 J. forfeited, the 
n of tht latute veſts the benefit of the conviction in him, and creates a 
he fail mit between the plaintiff and defendant as much as if the 
denen Nanmtiff had been party to the record of the conviction; by the 
Q words of che ſtatute this appears very plain, for the words are, 
"ads n0t "a being thereof convicted ſhall forfeit the ſum of 500 l. to be reco- 
plain Tr by him who _<vill ſue for the ſame ; this action I take therefore 
\cen e m nature of an execution of that conviction, and therefore 


 ſubmil i* Efendant ſhall not be admitted to plead any matter precedent 
Aion 1 Th lame in bar of this action. 

-n, oo... PlaintifF in this action, may, I conceive, be reſembled to an 
de uſe d - 2 de bonis non, who by the ſtatute 18 Car. 2. c. 8. may 
Jeadnd nd execution on a judgment obtained by an executor or ad- 
"ator before him; and certainly no man ever thought but 


e ee put the adminiſtrator de bonis non, to all intents and 
i purpoſes, 


his releaſe, and ſhall not be relieved” in an audita querela on the 
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Prerogative, 
ho obtained the judgment was in; and that the defendant cum 
allege any matter whatſoever againſt him, which he could not kay 
alleged againſt him who obtained the ſaid judgment. | 
My Lord, I conceive there is a great difference where a 
of a conviction is the foundation of an action, ſuch as vit: pe 
which the action will not lie; and. where it is an evidence oh not dif 
which the plaintiff may make uſe of or may let it alone, ads the 
maintain his action; as in caſe of a conviction on an indiftmes lance t 
of battery, which is evidence the plaintiff in an action for the WW they a 
ſame battery may make uſe of, or maintain his declaration by oba The 
proof. In the firſt of theſe caſes the record muſt be taken to WW of pub 
true according to the tenor of it, till it be reverſed by etror; Net; f 
in the other cafe the defendant is not at all concluded by it, in WW The ſt 
the plaintiff doth not, nor can rely on the ſame as he-doth onthe being! 
firſt ; for there the conviction is ſo much the foundation of nl, for 
plaintiff's action, that I conceive he might have declared only WW cannot 
the ſame, and have ſet nothing out in his declaration, but that te WW Fr,. 
defendant was indicted and convicted for the offence contamedin WW be not 
the indictment. | ear in it, I 
If the defendant ſhall be admitted to plead this plea now, & ation © 
ſhall thereby falſify the record of the conviction in the very pout This 
tried; which he ſhall never be admitted to do, as appears by Lol dis gr 
Cotes P. C. fol. 230. I th 
For theſe reaſons and authorities, I ſhall conclude as to the ful boundi 
— that the defendant by pleading not guilty to the indiQtmen, N tute ne 
ath waived the benefit of his diſpenſation, and ſhall never hat that w 
advantage of the ſame to avoid the execution of the judgment ii 1njoin ; 


the conviction on that indictment, which is to be executed by ts WW zdility 
action according to the direction of the ſtatute. doing c 
But admitting this point to be againſt the plaintiff, and that the BW the kin 
defendant hath liberty to plead the diſpenſation to this action, diſzbili 
conceive it is no bar; but that, notwithſtanding the ſame, tit before 
plaintiff ſhall recover; for that the diſpenſation was merely wi or afte 
in law, and could not enable the defendant to execute the fi ſuch a 
office, without taking the ſaid oaths, nor exempt him from the BN given t 
| penalties inflicted by the ſaid act on his executing the faid offer mes z 
after his neglect to take the ſaid oaths according to the ſaid 10. queſtio 
I ſhall not trouble your Lordſhip with a diſcourſe on non ons ben co 
in general, nor how nor where they were brought into the worlt; By tl 
and ſhall not deny but agree, that the king hath, by his prerp- ſtitut 
tive, a power of diſpenſing with penal laws in many caſes ; an bat 
is a great uſe and advantage to the ſubject as well as to himſdh Tuptly t 
that he hath ſuch a power; for although acts of parliament Þ@ INF * «dj 
with the greateſt deliberation that can be, yet the judgmen® th pet 
the law-makers are but finite and fallable, and 2 ply 20 
foreſce all events that may happen; and that which wa” roy 
intended and ſpecious in the theory, may be fatal in the W { t 
and to particular perſons there may be, without the aid 4 wo 
prerogative, the greateſt injuſtice many times done by the bu = 


a law; but thoug the king hare ſuch » precogutive, ic 


G go. 
Prerogative. 


ative is bounded by the law; and with ſome acts of parliament 


the king cannot diſpenſe at all to any perſons in any caſes; with 


other acts though he may diſpenſe, yet not to all perſons nor in 
ull caſes. 4, 

That the king cannot diſpenſe with ſome acts of parliament to 
any perſon, will appear from 11 H. 7. fol. 11, 12. the king can- 
not diſpenſe with a law that prohibits an act that is malum in ſe; 
i the king cannot licenſe a man to kill another, nor do any nui- 
fance to the common highway; and if ſuch licences be granted, 
they are void. 1 

The king cannot diſpenſe with an act of parliament which is 


J publick concernment, and in which the people have any inte- 


reſt; for that is ſo veſted in them that the king cannot diveſt it. 
The ſtatutes of 13 R. 2. c. 3. 15 R.2. c. 5. and 2 H. 4. c. 11. 


ing ſtatutes declaring the juriſdiction of the court of the admi- 
0 


nl, for that all the ſubjects of the realm have intereſt in them 
eannot be diſpenſed with by any non obſtante; this appears by Cotes 
Furiſ, of Courts, fol. 135. Whether the law now diſpenſed with 


be not of publick concernment, and the people have not an intereſt - 


in it, I ſhall leave to the conſideration of court, on conſiders 
ation of the ſtatute. 

This I only offer to your Lordſhip, to ſhew your Lordſhip, that 
this great prerogative of the king may be bounded, 


I ſhall confine myſelf in my further diſcourſe touching the 


bounding of this great prerogative of the king, purely to the ſta- 
tute now before your Lordſhip ; and I ſhall lay down this rule, 
that wherever an act of parliament doth abſolutely and directl 
1njoin and prohibit the doing of any action, and doth create a dif- 
adility to any purpoſe to fall on any perſon on the doing or not 
doing of ſuch act, (let the concern of ſuch ſtatute be what it will,) 
the king, with ſubmiſſion I conceive, by reaſon of the clauſe of 
dilability, cannot diſpenſe with ſuch law by a non obſlante, either 
before the doing or not doing ſuch action injoined or prohibited 
er after; although he might have diſpenſed with the ſame if 
ſuch action had been prohibited only ſub meds, as on a penalty 
gyen to the king. This I ſhall endeavour to make out by autho- 
tes; for that clearing the ſame will, J conceive, determine the 
queſtion on this ſtatute now before your Lordſhip 3 which I ſhall 
then come ſhortly to conſider. | | 
y che ſtatute 31 Ez. c. 6, it is enacted, that every admiſſion, 

ution, and induction, on any ſimoniacal contract to any ec- 
Cebaſtical benefice, ſhall be utterly void z and the perſon ſo cor- 
ruptly taking ſuch benefice, ſhall thereupon and from thenceforth 
be adjudged a diſabled perſon. in law to have and enjoy the ſame. 
ity perfon be ſimoniacally induced to an ne th fame by 
— att immediately becomes void z and the incumbent is ſo ab- 
=p difabled for ever after to be preſented to that church, as 
ben ae king himſelf (to whom the law giveth the title of pre- 
ſuration in that caſe) cannot preſent him again to that living z for 
＋ binds the king in that caſe, and he cannot diſpenſe with 

mne ; and this only by reaſon of the diſability therein, 


This, 
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This, mp Lond, appears by Ce. Lit. 120. 3 In}. 154. when the 


difference between an act of parliament's making a diſability, a 
prohibiting any matter ſub modo, is taken ; and ſo it hath hen 


often reſolved on the ſtatute; Cro. Fac. 385. The King againſt Th 


Biſhop of Norwich and others, and the ſame caſe Hab. 75. are & 
preſsly ſo reſolved; ſo is the caſe of Smith v. Sherbors, Man, 
l. 1299. | 
, By the ſtatute 5 E. 6. e. 16. it is enacted that every pero 
that ſhall give or contract to give any ſum of money for any office, 
or ſhall make any promiſe, agreement, or aſſurance for any oft 
mentioned in the ſame act, ſhall immediately thereon be adjudged 
a diſabled perſon in law to all intents and purpoſes to have and 
enjoy ſuch office. Sir Robert Vernon being cofferer to K. Jam. l, 
contracted with Sir Arthur Ingram to ſell his office (the ſame being 
an office within the ſaid act) to the ſaid Sir Arthur, and agreed u 
ſurrender it, to the intent that Sir Arthur might obtain a grat 
thereof ; which was done, and Sir Arthur obtained a grant fron 
the king of the ſame : The office was adjudged after to be void; 


and that Sir Arthur was a perfon diſabled by the ſtatute to tak: 


that office ; and that no non ob/tante could diſpenſe with the (a 
act to enable him. Co. Lit. 234. Hob. 75. Cro. Fac. 386. 

From theſe caſes it is plain, the king cannot diſpenſe with a 
act enacting a diſability on the doing or not doing any action 
after the action injoined or prohibited to be done is done, a 
omitted to be done, contrary to the act; and that if this diſpens 
ation to Sir Ed. Hale had come after his refuſal to take the oaths, 
and his exerciſing the office contrary to the act, it had been us 
effectual to enable him againſt this ſtatute, 

Now, my Lord, I ſhall conſider whether the king may diſpenſe 
with ſuch act enacting ſuch diſability on the doing or not doing 
any action, after the action injoined or prohibited to be done l 
done, or omitted to be done, contrary to ſuch ſtatute z and I cons 
ceive he cannot; for, with ſubmiſſion, the. reaſon why the kug 
cannot in the caſes cited diſpenſe with theſe perſons, is, not be. 
cauſe diſability is attached, but becauſe the king cannot controw 
an act of parliament, and make a perſon capable againſt the el 
preſs proviſion of the ſame ; which he doth as much do when 
grants a diſpenſation precedent to the offence, as when it 
granted ſubſequent. This, my Lord, I ſhall a little enlarge @ 
when I come to conſider the ſtatute now in queſtion. 

As for inſtance, if the king ſhould licence any perſon who hath 
an office within the ſtatute of 5 & 6 E. 6. c. 16. to ſel 
ſame, and another to buy it non ob/tante the ſaid ſtatute of L 
this certainly would be a void non obſtante, although it were 
any contract made for ſuch office; and ſuch non obante or 
not hinder, but that the ſtatute would avoid the ſaid KY - 
the purchaſer would become and remain diſabled to hold 
office. This was agreed by all the judges who argued for of 
king's prerogative to diſpenſe with penal laws in the 
Thomas v. Sorrel, touching wine-licences, which was in 


chequer-chamber about ten ycars ſince; and ſo it doth oppor 
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be my Lord Vaugban's argument in his Rep. fol. 354. which cannot, 
a I humbly conceive, be diſtinguiſhed from this caſe now before 
aw your Lauf. 
The Now, my Lord, I ſhall conſider this ſtatute whereon this queſ- 
* tion ariſes ; and with ſubmiſſion I conceive this diſpenſation of 
ar, that ſtatute, though granted before the offence committed, can n 
more be maintained to be lawful than can the diſpenſations in the 
fon caſes before cited on the ſtatutes of the 5& 6 E. 6. c. 16. of 
ie, offices, and 31 Eliz. c. 6. of ſimony; but this ſhall be ineffectual 
ſue for enabling the defendant againſt this act, for the ſame reaſons 
gel that thoſe diſpenſatious were uſeleſs againſt the diſabilities created 
and by thoſe laws. | ; 
. For by this ſtatute jt is directed and poſitively enacted, That 
eg every perſon admitted to any office, &c. thall take the oaths of 
dn allegiance and ſupremacy, either in the court of Chancery or in 
an this court, in the next term after his admittance to the ſame, or 
from at the quarter-ſeſhons for the county or place where he ſhall re- 
old; fide, next after ſuch his admittance ;z and ſhall receive the ſacra- 


ment within three months after his admiſſion to the ſame. 

Then comes the diſabling clauſe, That every perſon that doth 
or ſhall neglect or refuſe to take the ſaid oaths and ſacrament in 
the ſaid courts and places, and at the reſpectiye times aforeſaid 


ie, df tents and purpoſes whatſoever, to have, occupy, or enjoy the ſaid 
ſpenls office; and cvery ſuch office ſhall be void, and is thereby void. 
oaths Every man by the common law had a double capacity as to 
en u. offices. | . 
1. He was capable to take the ſame. | 
w 2. He had a capacity to hold the ſame for any time whatſo- 
ou wer, 


The ſtatute works not at all upon the firſt capacity, but every 
perſon remains Ne as capable of taking as ever; but 


e king it quite changes his capacity of holding, and annexes a condition 
ot de Wi precedent to the ſame ; on performing which condition only he 
zntroul ſhall be capable; and till that be performed, by judgment of this 
the en & he is incapable, 

hen he This, I conceive, may properly be called an incapacity ; for that 
n l. who is incapable to any one purpoſe, is as properly ſaid to be 
rge „ perſon incapable as if he was diſabled to all purpoſes. 

The intent of the ſtatute appears to be the ſame as if it 

bo hath dern enacted in theſe words, That no man ſhall hold an office 
ell ds done three months, unleſs within the three months he take the 
of E ech of allegiance, in which caſe it would be plain, that a diſabi- 


ly to hold beyond three months, would attach on every one who 
ud accept an office ſo ſoon as he ſhould accept the ſame ; 
Mich could not be removed but by qualifying himlelf as the act 


7 the diſpenſation plegded will enable the defendant to hold 
Sem without qualifying himſelf by taking the oaths, then may” 
ng enable a man in a point wherein he is diſabled by act of 

V. Na parliament; 


ſhall be 10 facto adjudged incapable and diſabled in law to all in- 
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arliament; which is expreſsly contrary to the reaſon of the caſes 
before cited; and here it doth appear the diſability was attached 
in the defendant before the diſpenſation granted; for he was ad. 
mitted to the office the 28th November, and the diſpenſation wa 
not granted till January, and therefore, according to what! 
have offered, it comes too late. | | 

By the ſtatute 7 Fac. c. 6. for taking the oath of allegiance, it is 
enacted, That every member of the Houſe of Commons, at any 
parliament or ſeſſion to be aſſembled, before he ſhall be permitted 
to enter into the ſaid Houſe, ſhall take the ſaid oath before the 
perſons mentioned in the ſaid ſtatute. - | 

By the opinion of Lord Vaughan, the king cannot diſpenſe with 
that act; for that every member, ſo foon as choſen, is perſms 
inabilis, and ſhall not be permitted to enter the Houſe without the 
oath taken. 5 | 

My Lord, by the very diſpenſation it appears, that the king; 
counſel, who drew it, wcre willing to make what proviſion they 
could againſt the diſability incurred by the taking the ſaid office of 
a colonel, which the defendant had not three months when 
the diſpenſation was granted; yet he is thereby expreſsly dif. 
charged from all diſabilities incurred by the ſaid act; which 
ſeems to admit there was a ſort of incapacity then on the de- 
fendant; to remove which the diſpenſation cannot be of any 
avail for the authorities I have before cited. 

I ſhall humbly offer this farther matter to your Lordſhip's con- 
ſideration, that this caſe as to the ſtatute is prime impreſſionis ; and 
that this prerogative was never made uſe of herein ſince the mak- 
ing of the ſtatute, although many perſons at the time of the making 
of this act ſtood in need of the aid of it, and for want of which they 
loſt their employments, and the late king the benefit of their ſervices. 

I ſhall in the next place conſider the authorities of Sir Ed. Cote 
in his 12 Rep. 18. which I foreſee will be objected to me, and I ſhall 
ſtate it, and give ſuch anſwer to it as occurs to me, and ſubmit the 
whole matter to your Lordſhip's conſideration. 

There my Lord Coke ſaith, that no act can bind the king from 
any prerogative which is ſole and inſeparable to his perſon, but 
that he may diſpenſe with it by a non ob/tante, as a ſovereign power 
to command any of his ſubjects to ſerve him for the weal publick; 
and that this royal power cannot be reſtrained by any act of pa- 
liament and for that he relies on a caſe 2 H. 7. fol. 6, which i 
on the ſtatute 23 H. 6. c. 8. which enacts, that all patents made 
or to be made of any office of a ſheriff, c., for a term of yea!s, 
for life or longer, ſhall be void and of no effect, any clauſe or 
parole of non ob/iante put or to be put in ſuch patents to be made 
notwithſtanding ; and further, whoever ſhall take upon him or 
them to accept or occupy ſuch office of ſheriff, by virtue of ſucl 
grants or patents, ſhall ſtand perpetually diſabled to be or bear the 
office of ſheriff within any county in England; yet, faith my 
Lord Coke, there the king by his royal prerogative may command 


any perſon to ſerre him for the weal publick as ſheriff =. 
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tounty for years or for life ; ſo he faith it was reſolved by all the 


judges of England in the Exchequer-chamber in that cafe,  , . 
This and ſome other matter of the like nature, which are put 


together by my Lord Coke, are, with ſubmiſſion, the only authori- 
tics in the law, that ſeem to give countenance to this diſpenſation 
now before your Lordſhip. I ſhall very briefly conſider, whether 
that be any authority or not; and if it be, whether it differs from 
the caſe now before your Lordſhip. ; | 

To the firſt, I conceive it is the ſingle opinion of Sir Ed. Cale, 
but he is miſtaken in the caſe on which he relies; for by the 
book 2 H. 7. 6. on which he relies, it appears plainly that there 
never was any ſuch reſolution as he cites, but a ſudden apinion 
given, and at that time the judges declared they would not be 
bound by what they then ſaid, but adviſed the king's counſel to 
conſider well the point; and ſo they faid they would; and by 
Bro. Abr. tit. Pard. 45. 109. where he rather repeats than 
abridges the caſes, it appears, nothing more was ever done in that 
matter, but it reſted and was never adjudged. The great founda- 
tion failing, the ſuperſtructure of Lord Czke thereon, and his opi- 
nion, mul needs fall and be rejected as an opinion grounded 
on a palpable miſtake. 

But admit that caſe and the reaſon of it to be law, that the 
king cannot be deprived of the power of commanding any of his 
ſubjects to ſerve him, yet I think it differs quite from the cafe 
aow before your Lordſhip ; and the reaſon of it can now be no 
rule in this caſe, for theſe reaſons. 

The ſtatute 23 H. 6. c. 8. was an act purely reſtraining that 
power the king had of commanding, and was rather a diſabling 
the king than the ſubject; for it took away the power the king 
had of granting the office for years, life and inheritance, and by 
conſequence was a total depriving him of the uſe of ſome of his 
ſubjects at ſome times; and I may very well allow, that ſuch act 
of parliament did not, nor can bind. the king; but, my Lord, in 


the act of parliament now in queſtion, the prerogative nor the 


power of the king is not any manner touched; for the king may 
grant an oificeto any perſon, or may command any perſon to ſerve 
him, as he might have done before this law; and he is in no ſort 
deprived of the uſe of his ſubject by any thing in the ſtatute ; for 
this ſtatute is a direction and obligation on the ſubjects to qualify 


themſelves according to the act, to obey the command the king 


ſhall lay on them; and there is nothing in this act that excuſes any 


perſon from ſerving the king, when he by his royal command re- 


qures his ſervice, but he is at his peril to qualify himſelf for that 
ſervice and to do the ſame z and if he be one incapable, it is by 


his own voluntary neglect, and he is puniſhable by law for the 


lame, as every other man is who without any reaſon refuſes 
to ſerve the king in what ſtation he is pleaſed to require his ſer- 
vice 1n, ; 

This, my Lord, will appear plain from the reſolution of the caſe 
of Sir John Read, which was in the Exchequer Hil. 27 & 28 
Car. 2, Sir John Read wal the late king made ſheriff of Hert- 

> n . ; 


aſpire, 
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8 ford/hire, and Sir Jobi was duly ſworn into the ſaid office hit 
after neglecting to take the oaths and receive the ſacrament in. Bu 
Joined by the law now before your Lordſhip, the office became clear 
void ; whereupon an information was exhibited againſt Sir John IK 
Read in the Exchequer, ſetting forth the ſtatute of 25 Car. 2. cg, 
and that he was appointed and ſworn ſheriff for that county, and 
did neglect to qualify himſelf by taking the oaths according to 
the ſaid act, whereby the office became void by his voluntary 
neglect ; and the publick juſtice in the adminiſtration thereof in 
that county, as to the office of ſheriff, was obſtructed. On this 
information the ſaid Sir John Read was convicted and fined in the 
 faid court; for the court there was of opinion that the ſtatute never 
intended to put it in the power of any man by his own act to dif- 
charge himſelf of that duty he owed the king, but hath poſitively 
. that every officer ſhall qualify himſelf for his duty, the 
not doing of which is an offence for which he is puniſhable; fe 
that from hence it is plain there is no reſemblance between the 
ſheriff's caſe and any caſe on this ſtatute. 1 
There is likewiſe another difference between the ſheriff's cafe 
and this caſe at bar. In the ſheriff's caſe, the diſpenſation is in 
the very ſame patent that the office is granted, and in the fame 
clauſe, and enables the grantee before the diſabilities are in any 
ſort attached on him ; but here the office was granted in Novem- 
ber to the defendant, by which immediately, for the reaſons 
I have before offered, he is diſabled by this act; and in Fanury 
after is this diſpenſation granted, which, for reaſons I have before 
offered, I conceive comes too late. , 
For theſe reaſons and authorities I conclude therefore, that this 
diſpenſation, granted to the defendant, is void in law. 


8. Of his Proclamations. 


Fortef. de lt is plain that the king by his prerogative may in certain caſes 
Laud. o. 9. and ſpecial occaſions make and iſſue out proclamations for the 
75. prevention of offences, to ratify and confirm an ancient law, or, 
11 Co. 87. as ſome books expreſs it, quoad terrorem populi, to admoniſh them 
Daliſ. 20. that they keep the laws on pain of his diſpleaſure ; and ſuch pro- 
2 Roll. Abr. clamatious being grounded on the las of the realm are of great 
209. force. 


12 Co. 74 It is likewiſe clear, that the ſubject is obliged on pain of fine and 
Hob. 251. impriſonment to obey every proclamation legally made; and that 
though the thing prohibited were an offence before, that yet the 
proclamation is a, circumſtance which highly aggravates it; and 
upon which alone the party diſobeying may be puniſhed. _. 
Bro. Procla- It is clearly agreed, that no (a) private perſon can make a pro- 
— -4 clamation of a publick nature except by cuſtom, as is uſual in ſome 
N br. cities and boroughs ; this being a prerogative act with which 
Wh alone the king is intruſted. | 
bis ber Knightly, executor of Sir William Spencer, made proclamation. in certain market towns, that the 
creditors ſhould come in by a certain day and prove their debts ; he was fined and impriſoned for this 
becauſe, as the book ſays, he did it publickly and without any authority. Bro, Proclamat» pl. 105 at 
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But notwithſtanding the king's prerogative herein, it ſeems Daliſ. 20. 
clearly agreed, that the king cannot. by his da change — A 
any part of the common law, ſtatutes, or cuſtoms of the realm; 12 Co. $7. b. 
nor can he by his proclamation create any offence which was not (6) By * 
an offence before; for that theſe things cannot be done without a est 
(a) legiſlative power, of which in our conſtitution the king is but ed) it was 
a part. It 80 | enacted 


, 
That pro- 
camations made by the king and the greater part of his council, ſhould have the force of acts of parlia- 


ment; but there was a proviſo that ſuch proclamation ſhould not croſs any ſtatute or laudable cuttom 
the realm. N. Bacon's Hit. 2 Part. fol. 215. 


And on this foundation it hath been held, that the king's pro- 2 laft. 63. 
camation prohibiting the importation of wines from France 
upon pain of forfeiture, was againſt law, and void ; there being 
no war at that time ſubſiſting between the two nations. 

So, where an act was made by which foreigners were licenſed 12 Co. 75. 
to merchandiſe within London; and Hen. IV. by proclamation pro- 
hibited the execution of it, and ordered that it ſhould be in 
ſuſpenſe tue ad proximum parliamentum; this was held to be 
againſt law. | 
Wed a conference between ſome lords of the privy council and 12 Co. 74 
the two chief juſtices (of which the Lord Coke was one) and Ch. 

Þ, and Baron Altham, the queſtions were, I/, Whether the ing 
by proclamation might prohibit new buildings in about London 
2dly, If the king might prohibit the making of ſtarch of wheat? 
And the judges were of opinion, that the fubject could not be re- 
{trained in theſe particulars by the king's proclamation. ' 

But, notwithſtanding the above-mentioned opinion, there are Hob. 251. 
inſtances of perſons who have been ſentenced in the Star-cham- | 
ber upon proclamations againſt the increaſe of buildings; and 
particularly in Hab. where a perſon was fined in the Star- chamber by. 
for building without brick, though upon an old foundation; and 
it is there ſaid, that ſuch buildings had an ill effect from the dan- 
ger of fire, conſumption of timber, and difficulty of feeding, 
cleanſing, and governing the city ; and it was ſaid in general, that 
proclamations were ſo far juſt as they were made pro bono publica, 
and for publick utility. | | OTE TS 

The king by proclamation may call or diſſolve parliaments, may 3 Inf. 162. 
declare war or peace; for theſe are prerogative acts with whic * — 
he is intruſted as the executive part of the law: but (5), if there (5) Owen, 
be an actual war between us and a foreign nation, it is not neceſ- 45- Raſt 
fary in pleading to ſhew that ſuch war was proclaimndd. E 605. 

e king by proclamation may legitimate foreign coin, and Co. Lit. 
make it current money of this kingdom, according to the value . _ b. 
impoſed by ſuch proclamation : he may legitimate baſe coin or Der. . 
mixt below the ſtandard of ſterling (c): he may enhance coin to a Hal. Hiſt, 

gher denomination or value; and may decry money that is cur- * 3 
tent in uſe and payment (d); and in all theſe caſes a proclamation 1 This 
with a proclamation-writ under the great ſeal is neceſſary. | ogy 


Winks, ought to be by compariſon with the ſtandard of our own in; otherwiſe the conſent of parlia- 


Ms * will be neceſſary. x Bl. Com. 278. (4) By tat. 14 G. 3. Cc. 70. all officers of the revenue 
ode le to cut every piece of gold coin tendered to them, it it is not of the culrent weight meong 
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Comp. In- The king by proclamation may appoint faſts and days of thankf. 
dumb. 354. giving and humiliation ; and ifſue proclamations for preventing 
and puniſhing immorality and profaneneſs ; and injoin the reading 
of the ſame in churches and chapels. 
Dec. 1780. [The king by proclamation may authoriſe the lords of the ad. 
mairalty to grant letters of marque and repriſal, as was done in 
the commencement of the late war againſt the Dutch. 
A proclamation muſt be under the great ſeal, and if denied is 
_ Keley to be tried by the record thereof : but, if a man pleads that he 
' Evide Roll. Was prevented from doing a thing by proclamation, it ſeems the 
Rep. 172. better opinion that he need not aver that ſuch proclamation waz 
under the great ſeal; for alleging that ſuch proclamation way 
made, it ſhall be intended to have been duly made. | 


"SY Car. 


(E) How the Rules of Law differ with refpe to 
the King and a priyate Perſon : And herein, 


1. Of what Things incapable from the Dignity of his Perſon and 


nice. 


(e) Cannot FROM the dignity of his office and perſon the law preſume 


my 2 him (a) incapable of doing any wrong * : but, if- the king, 


Lit. 19. command an unlawful act to be done, the offence of the inſtru- 


Co. 45. ment, as my Lord Hale ſays, is not thereby indemniſied; for, 
4 Ned ing i i law, yet in 
$5. Bratton, though the king is not under the coercive power of the law, y 


1. 3. c.q. many caſes his commands are under the directive power of the 


Stawf, P. C. law; which, conſequently, makes the act itfelf invalid, if (6) un- 
184 _ lawful, and fo renders the inſtrument of the execution thereof 


P. C. 43, 44. Obnox ious to the puniſhment of the law. 

(6) If two men combat together at barriers in time of peace for trial of ſkill, and one kill the other, it is 

homicide, butif it were by the command of the king, not felony. 11 H. 7. 23. a. & vide 3 Inſt, 56,169, 
In his poktick capacity he is under the happy inability of doing wrong, becauſe acting by his ol 

cers, and limited by law. Conf. on Law of Forfeiture, &c. 101. | WF 


2 Inſt. 187. The king cannot arreſt in perſon nor impriſon, nor can he com- 
<7 ag mand another to impriſon; but it muſt be done by fome order, 


— cannot WTIt, or precept, or proceſs of ſome of his courts. 


fit in judgment upon any indictment. 2 Hawk. b. C. c. 1,—— Cannot be a witneſs. 2 Hal. Hit. 
P. = 282. | 


Bro. Prerog, The king cannot execute any office relating to the adminiſtra- 
where tion of juſtice, although all ſuch offices derive their authority from 
Co. Lit. 3. b. : | ant to 
$ Co. 55, the crown, and although he hath ſuch offices in him (c) to gr 
2Vent 270 others. 

(e) Ii lands : 1 
with he office of foreſter be granted to J. S., remainder to the king in fee, this is a good rema! Bro, 
though the ting cannot be an officer to any man, becauſe he may grant it over. 1 H. 7+ 31. 


Bro. Feof tio The king cannot be feiſed to an uſe, becauſe there is no means 


53 le- 
— hog to compel him to perform it; for the Chancery has only a de 


Dyer, 333. gated power ſrom the king over the conſciences of his _ 
pl. 3 and the king, who is the univerſal judge of property, an Ss: ally 
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equally concerned for the good of all his ſubjects, ought to be 
perfectly indifferent, and not to take upon him the particular 
defence of any man's eſtate as a truſtee. 

If one hath the nomination to a church, and another the pre- 


ſentation, and ſuch right of preſentation doth accrue to the king, (a) 


he that hath the nomination ſhall have (a) all; by reaſon that it is 
indecent for the king to do any thing as ſervant to another. 


SJ! 
Cro. Joe. 20. 


Hard. 46 


. 


Dyer, 48, 

a) But by 
deridge, 
J. the no- 
minator ſhall 
in ſuch caſe 


nominate to the Lord Chancellor, who in the name of the king ſhall preſent to the ordinary. 


Pop. 153, 


The king cannot be tenant, nor can he hold by any ſervices 
from his ſubjects; for his poſſeſſions are called ſacra patrimonia and 
tminica corone regis ; and on this foundation it hath been adjudged, 
that where lands, holden of the ſubject, came to the poſſeſſion of 
the king by the ſtatute of 1 E. 6. c. 14. of chantries, and the king 

nted thoſe lands over to another, though there was a ſaving in 
the ſtatute to the donor, of the ancient rents, ſervices, & c., that yet 
the patentse ſhould hold of the king, according to his patent, and 
not of the ancient lord; and that the ſaving in the ſtatute, as to 
the ſervices, was controuled and made void by the common law; 
ſo that the patentee was to pay the rent, by which the ſaid lands 


were before holden, as a rent ſeck diſtrainable of common right, 


to the lord and his heirs, of whom the lands were before holden, 
but diſcharged of the ſervices, | | 

The king, in regard to decency and order, cannot ſuffer a com- 
mon recovery for in ſuch recovery he muſt be either tenant or 
rouchee ; and in both caſes the demandant muſt count againſt 
him, and there muſt be judgment againſt him, which the law does 
not ſuffer 3 ſo, he cannot come in as tenant by receipt; but if the 
party have any warranty he muſt pray in aid. 

The king cannot be tenant at will ; ſo that if he takes a leaſe at 
will, though he may determine his will, yet the tenant cannot 
otherwiſe do it but by ſurrender, | 

The king may be appointed an executor z but, as it cannot be 
preſumed that he has ſufficient time and leiſure to engage in a 
private concern, the law allows him to nominate ſuch perſons as 
he ſhall think proper to take upon them the execution of the truſt ; 
againſt whom all perſons may bring their actions: alſo, the king 
nay appoint others to take the accounts of ſuch executors. 


2. What Things enure to him in his natural, what in his political 
Capacity. 


The king has two capacities, the one natural the other politick ; 
mn which laſt he is conſidered as a ſole corporation, capable of 
taking in ſucceſſion, as a biſhop or dean. In his natural capacity 
it 1s ſaid, that he may purchaſe lands to him and his heirs ; and 
that ſuch lands, as alſo lands deſcending to him from an anceſtor, 
ſhall go to his heir, in caſe he is removed from the royal eſtate. 
But my Lord Coke ſays, that all the lands and poſſeſſions whereof 
the king is ſeiſed jure corone, (hall ſecundum jus coronæ attend * 
. an 


Nu 4 


Co. Lit. 1. 
Day. 2s 
4 Leon. 40. 
Dyer, 313+ 
And. 45. 
Stroud's 
caſe; & vide 
1 Co. 47. 
8 Co. 114. b. 
Cro. Car. $2. 
2 Roll. Rep. 
246. 
On. 274+ 
it, Rep. 43. 


Cro. Car "ES 
96, 97. 
Pigot, 74" 5+ 


Ld. Raym. 
Sh 


4 Inſt. 335. 
Godolph. 


Repert. 76. 


Plow. 234. 
in the caſe 
of Wilſon v. 
LA. Berkley. 


Co. Lit. 15. 
b. 7 Co. 10, 
12. in Cal» 
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Vins caſe. and follow the crown; and therefore, to whomſoever the crown 
9 Co. 123. deſcends, thoſe lands and poſſeſſions. deſcend alſo; and that the 

lands and the crown are concamitantia. 
Co. Lit. 16. If the king purchaſe lands to him and his heirs, he is ſeiſed 
thereof in jure corone; A fortiori, when he purchaſes lands to him, 
his heirs and ſucceſſors. , ,, - | 

Plow..205- 80, if lands in gavelkind deſcend to the king and his brother, 
a. Co. Lit. the king ſhall take one moiety and his brother the other: but, if 
ae king dies, his moiety ſhall deſcend to his eldeſt ſon, and not 
according to the rules of deſcent in gavelkind; for the king wis 
ſeiſed of his moiety jure corone, therefore it ſhall attend the crown, 
and, conſequently, go to the eldeſt ſon, 


1H 4. pro- | Bu h hy 
. when the duchy lands come to the King, they ſhall not be under ſuch government and regula. 
tion as the demeſnes and poſſeſſions belonging to the crown ; for the act ſays, Quod taliter, & tali mids 


=o Per tales officiarios & miniſtres gubernentur, ac fi ad culmen dighitatis regiæ afſumpti minime fuiſen, 

aym. 90. 7 . 

2 Roll. Abr. If the king has a title to preſent to a church which is void, and 

11. dies before preſentment, his ſucceſſor ſhall have the preſentment, 
and nat his executor. ; | 

2 Roll. Abr. So, if the king be ſeiſed of a ward and die, his ſucceffor ſhall 

211. have it, and not his executor. | | 

xx Co. 92. e treaſure and other valuable chattels are ſo neceſſary and 

2 Roll. Abr. incident to the crown, that in caſe the king dies, they ſhall go 

wee with the crown to the ſucceſſor, and not to 4 executors. 


Co. Lit. go. So, a leaſe for years to the king and his ſucceſſors is good, and 
= - Co. ſhall go accordingly, and not to his executors and adminiſtrators, 
Co. Lit. 13. The ancient jewels of the crown are heir-looms, and ſhall de. 
Bo ſcend to the next ſucceſſor, and are not deviſable by teſtament; 
+ hoc but, it hath been ſaid (5), that the king may diſpoſe of them in 
his life-time by letters-patent. 
14. Raym. If the king be ſeiſed in fee of an advowſon, and he create the 
26. incumbent biſhop, he ſhall preſent as patron, that being a title 
precedent to that of the prerogative. | 
3. Of the Difference in the Rules of Law as directing the King's 
Property, otherwiſe than that of a Subject. 
Co. Lit. 47. The king may reſerve rent out of inheritances which are incor- 


Plow. 227+ poreal, as commons, tithes, fairs, &c., becauſe the king by his pre- 
— +" Ns may diſtrain m all (c) other the lands of the leſſee for fuch 


(c) That rent; and having ſuch remedy, the law adjudges the reſervation 
this muſt be d 
terftons Bod. 


of all ſuch other lands as his tenant has in his actual poſſeflion, and not in the poſſeMion of his Tefſee for 
life, years, or at will. 2 Inſt. 134, 4 Inft. 119. & wide 5 Co. 4. 6. 1 Rol. Abr. 670. 2 Rol, 


Abr. 159. Lane, 39. Whether he may diftraia on other lands of the tenant that are under fequet- 
tration out of Chancery, vide 2 Vern. 714. x P. Wms. 306-7. ————— That this prerog tive ſhall noc 


do, 


extend to the King's grantee. Bro. the Prezoge 68. 
ws | 
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Prerogative. 1 

6, if a rent- charge is granted to the king to be iſſuing out of Bro. Prerog 
the manor of D., the king may diſtrain in any other the lands of 3 
the grantee. So, the king may diſtrain for a rent-ſeck, which 3 * 
in the caſe of a common perſon is not diſtrainable by common 
law. 

The king may reſerve rent payable to a ſtranger, co to Moor, 162, 
the rule of law, which makes void ſuch reſervation. in the caſe of 3 143 
2 common perſon. prin _ 

But, where the king made a leaſe of his houſe belonging to his 14. Rayw. 
houſe-keeper of Whitehall, reſerving a rent to the houſe-keeper for 36. 
the time being, it was held an ill reſervation; for though the kin 
may reſerve rent to a ſtranger, yet ſuch a reſervation as this is ill, 
becauſe he cannot reſerve rent to an officer who is removeable at 
the will of the king. | | 

The rule of pale fratrit does not hold in the deſcent of the Co. Lit. 
crown or its poſſeſhons, neither is half blood any impediment in 15. b. 
ſuch caſe ; for the brother of the half blood ſhall be preferred to 
the iter in the enjoyment of the crown, as the moſt capable per- 
ſon of the two, by the advantages and prerogative of his ſex, to 
liſcharge the important and weighty bafineſs of the crown. 

So, if the king hath iſſue a ſon and a daughter by one venter, Co. Lit. 
ind a ſon by another venter, and purchaſes lands and dies, and 5: b. 
the eldeſt ſon enters and dies without iffue, the daughter ſhall not 
inherit theſe lands nor any other fee-ſimple lands of the crown, 
but the younger brother ſhall have them together with the 
crown. ; 

If lands are given to the king by deed enrolled, without the co. Lit. g: 
words (a) ſucceſſors or heirs, a fee-fimple paſſeth; for he is con- 1 259+ 


„ and ſdered as a corporation that never dies. — _ N 
ators. ng of ſucceſſors in grants to the king, was but of late time, and a new device; fer Dyer, Px 
7 enk. 209. 271. S. P. (a) So, a grant by the king, without mentioning fucceffors, ſhall bind 

l des lucceſſors. Plow. 176. Yelv. 13. ; 

nent; : 

m in If the king gives lands to a man and a woman and the heirs of co. Lit. 21. 


their bodies, and the woman dies without ifſue, the man ſhall be b 

te the tenant in tail apres poſſibility, Sc.: but, if the king gives lands to a 
| title man with a relation of his in frank-marriage, and the woman dies 
without iſſue, the man ſhall not be tenant apres poſſibility, c., 

dut his intereſt in the land ceaſes upon the death of his wife with- 

Ling“ out iffue. This is a privilege of the king's which is not extended 
to a common perſon z and the reaſon of it may be this; the wealth 

and demeſne lands of the crown are not only neceſſary for the 

incor- honour and credit, but alſo for the ſafety and protection of the 
s pre- tzuon ; and therefore in this particular caſe it is but reaſonable, 
r fuch that if land applied to fuch particular uſes and purpoſes be granted 
ation Way, ſuch grant ſhould bind the king no longer than the conſider- 
uon and cauſe of the grant continues z and therefore, in the firſt 

flee for alle, the man may be tenant in tail apres poſſibility, &sc., becauſe 
de. © Envices, which were the cauſe of the gift, are ſtill owing, and 
Tr” be performed by the tenant to the king; but in the laſt caſe, 
4 Mere the woman, who was the cauſe — 
ue, 
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iſſue, the cauſe of the gift, which was the proviſion for the de, 
ſcendants of that marriage, ceaſes; and, conſequently, if the grant 
continued, the tenant would hold the land free from all ſervices, 
Pyer, 1. The king may grant a c59/e in action, as an obligation forfeited 
x BY to him upon an outlawry, &c., and the grantge may ſue by action 
379, 380, in his own name, or by extent in the king's name, although 
| there are not the uſual words in the grant to ſue in the king's 
name, | 
rH.7.19. So, a choſe in action, as an obligation, may be granted or aſſigned 
ro, Prer9g- to the king, and he may bring an action in his own name, though 
40- - 
the deed of gift be nat enrolled. 
Bro. Prerog. If a man enters into an obligation to two, and one of the obli. 
| __— gees aſſigns to the king, or is outlawed, the king may bring an 
P. though action in hig own name, and ſhall recover the (a) whole debt to 


one of the his own uſe. 

obligees ST 

might have releaſed the obligation, Lucas Rep. 245. S. P. per Parker, Ch. J. (a) If lands deſcend 
to the king and a common perſon, the king ſhall have but a moiety ; for to take the whole would be; 
wrong, which the king cannot do by his prerogative. Plow. 247. a. | | 


Bro. Aſſur. Before the ſtatute de dons, when the king created a conditional 
3 fee, there was no reverſion but a poſſibility; and if the donee had 
Recovery, iſſue and aliened, the king's poſſibility was barred as well as thatof 
tit. a common perſon ; but after the ſtatute de donis had turned that 


Tail, 41. Ee. k 
Ros poſſibility into a reverſion, and after common recoveries were al- 


Plow. 433, lowed to be common conveyances, and to bar remainders and re- 
$53- verſions, it became a queſtion, how far a recovery could bar a te- 


. mainder or reverſion veſted in the king. And herein the judges 


Piggot of detexmined, that though a recovery ſuffered by tenant in tail barred 
Recoveries, the eſtate-tail, that yet it did not (6) diveſt any intereſt the 
5 The act king had in the remainder or reverſion, it being unreaſonable to 
of the party, {trip the king of any part of his revenue upon the conſideration 
as a fineor of an imaginary recompence ; but they allowed that the eſtate- 


roar el tail, as to the iſſug, was barred ; for that otherwiſe the eſtate- til 
never diveſt in the ſubject muſt be perpetuated, which is againſt the policy of 
any eſtate; the law, 
remainder, 

or reverſion out of the king; but by act in law a remainder or reverſion may be diveſted out of the king: 
As, if there be tenant in tail, remainder to A. in fee, tenant in tail diſcoatinue in fee, and take 
back an eſtate to himſelf for life, remainder to the king in fee; tenant in tail die; the iſſue is remitted 
and the remainder pulled out of the king, and veſts in A.—— So, if a recovery be on a good title 78 
tenant in tail, and the king have the remainder by a defeaſible title, there, it ſhall diveſt the remainde 
out of the king, and reſtore and remit the right owners. But, if a gift be made to A. in tail, te. 
mainder to B. in tail, remainder to the king in fee; if in this caſe A. ſuffer a common recovery, thus 
bars A. and his iſſue, and the remainder to B., but not the king's reverſion; for that cannot bc 
diſcontinued or put to a right, or plucked out of him by the a& of a third perſon, Piggot of Re- 
coveries, 86, 87. a - 


2 Jon. 252 But in the reign of Hen. VIII. an act of parliament was made to 
invalidate even recoveries againſt the ifſue in tail, where the reverſon 
or remainder was in the crown; the intention of which act u- 
to perpetuate thoſe eſtates in families which the king himſelf had 
given, or for money or other conſideration had procured to be 
given to any ſubject, as a reward for his ſervices to the _ 
that the deſcendants of that ſtock might never forſake the . 
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Prerogative, 
of the crown which had fo liberally rewarded their anceſtor's 


loyalty. } 
5 therefore by the 34 & 35 H. 8. c. 20. it is enacted, that 
the king give any of his own manors, lands, g., or cauſe or 


procure another in conſideration of money or other lands, to give 


ny manors, &c., to any of his ſubjects or ſervants in tail, in re- 
compence of their ſervice, remainder to the king in fee-fimple or 
ſee· tail, ſuch eltates-tail are not to be barred ; nor ſhall any 
ſeigned recoyery to be had by aſſent of parties againſt any tenant 
or tenants in tail of any lands, © c., whereof the reverſion or re- 
mainder at the time of ſuch recovery had ſhall be in the king, 
bind or conclude the heirs in tail; but after the death of ever 
ſuch tenant in tail, againſt whom ſuch recovery ſhall be had, the 
heirs in tail may enter, hold and enjoy the lands, Sc. recovered, 
according to the form of the gift in tail, the ſaid recoyery not- 
withſtanding. 

In the conſtruction of this ſtatute, the following opinions have 
been holden: | 

That if a reverſioner or remainder-man upon an eſtate-tail 
grant the reverſion or remainder to the king, this is no ſecurity to 
the iſue in tail, becauſe the eſtate-tail was neither of the gift 
or other proviſion of the king, and canſequently not within the 
act. 

So, if a man make a gift in tail, and the crown deſcend on him, 
or if the king's anceſtor, not being king, make a gift in tail, and 
the rererſion deſcend on him, the eſtate-tail may be barred. 

f a man makes a gift in tail, remainder in fee, he in remainder 
grants his eſtate to another for life, remainder to the king in fee, 
on condition to be void on payment of money; recovery by te- 
nant in tail bars the king's remainder and condition; for the 
grant was void, 

f a ſubject by the king's proviſion or procurement makes a gift 
in tail, and then grants the reverſion to the king for life or years 
only, in this caſe the eſtate- tail, remainders, and reverſions may 
be all barred ; for the reverſion or remainder in the King, muſt be 
in fee or in tail. | 

If the king grant an eſtate-tail, reſerving the reverſion to him- 
ſelf, and after grant the reverſion to another, tenant in tail may 
lufer a recovery, and thereby bar the reverſion. 

Therefore where Hen. VIII. gave lands to Michael Stanhope and 
his wife and the heirs of their body, in conſideration of ſervices, &c. 
Michael died, and his ſon and heir petitioned the queen to grant 
the reverſion to ſome perſons in fee, to the intent that he might 
make a leaſe for ninety-nine years by way of mortgage ; and en- 
tered into a recognizance to the queen, conditioned that nothing 
loud be done whilſt the reverſion was out of the crown, preju- 
dicial to the crown and accordingly the queen conveyed the re- 
rerſion to the Lord Burleigh and Sir Walter Mildmay, in fee 
then the ſon made a leaſe for ninety-nine years, and ſuffered 
*recovery; and then the truſtees reconvey to the queen; it was 
{101vcd, 1/7, That the grant of the queen was good. 2d/y, That 
: | during 
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during the time the reverſion was out of the crown, the ſon vn 

not reſtrained from aliening within the ſtatute, and ſo the rec 

good to bind the iſſues; but a fine or recovery, aſter the regrant 

to the queen, would not have been good to bind the iſſue, as i 

ſeems; becauſe that act doth not require that the reverſion ſhould 
ze continue (a) always in the king, hyit it ſufficeth if it be in him at 
409. the time of the fine levied or recovery ſuffered. 
2 Jon. 250- If tenant in tail of the gift of the king, makes a giſt in tail, the 
x Ear'of ſecond donee is not within the ſtatute ; for his eſtate, as far ai 
date cited to could, diſaffirms the reverſion of the king, though it could nt 
have been take it out of him; and his poſſeſſion was injurious to the eſtate 
adjudged by given by the king. | 
Judges, 13 Car. I» 


Raym. 266. King K. III. by letters patent gave ſeveral lands to the Earl of 
286. 319- Derby and the heirs male of his body, in conſideration of grex 
-, Pp 249. ſervices to the crown, &c. afterwards by a private act made 4 Jas 
Earl of Ber- 1. ſeveral alterations were made in this eſtate 3 as that Charte 
by's caſe. then Earl of Derby, ſhould hold and enjoy them for his life; and 
after his death, that they ſhould go to James his ſon and heir - 
parent, and the heirs male of his body; and ſo to the ſecond, 
third, &'c. and ſeventh ſon of Earl Charles ; and then to fevenl 
athers in tail male, who by the limitation of the letters patent 
would have ſucceeded to the eſtate upon failure of ifſue male of 
Earl Charles, with power for Earl Charles and the ſons ſuccelhnely 
to make leaſes for lives or years, and jointures for wives. After 
Earl Charles's death, his ſon Earl James levied a fine of theſe lands 
and ſold them to a ſtranger; yet upon ſpecial verdict in ejeQ- 
ment, brought after his death by his fon, it was reſolved by all the 
judges in the Exchequer-chamber, except three, that the ſine was 
no bar; for that the reverſion continued in the crown, and that 
theſe eſtates given by 4 Fac. 1. were no new eſtates, but al 
within the compaſs of the firſt tail created by the letters patent, 
and only a diſtribution of the enjoyment of them, and all to 
the ſame perſons who would be entitled under the letters patent; 
and the power to make leaſes was with conformity to the poet 
of tenant in tail; and that to make jointures was in Ben d 
dower : beſides, there was a ſaving to the king, and all other per- 
ſons, all ſuch rights, Ec. ſo as the prerogative of the king, by Is 
reverſion to reſtrain the tenant in tail from barring his iſſue, v 
ſaved ; and the eighth, ninth, and all other ſons inheritable by 
virtue of the entail let in, though the firſt, &c. and ſeventh only 
were named; and the alterations were only in accidents, not it 
the ſubſtantial parts of the limitations; and fo within 34 & 35 
H. 8. c. 20. | b 


If the king in conſideration of money, or other conſideration 


protected by the expreſs words of the ſtatute, 
I 


dre or ee, by vr again any fuch tenant in tail, muſt be in- And. 46. 
tended w 


{uſers the warranty to deſcend, without any entry made in the life 
of the anceſtor, this binds ; becauſe he is not party or privy to 
any act either done or ſuffered by-or againſt him. 

If che king make a leaſe reſerving rent, with a claufe of re-en- 2 H. 5. 8. 
try for non-payment, the king (a) is not obliged to make any de- Bro .Prervy, 
mand previous to his re-entry, but the tenant 18 obliged to pay the 7 — 11. 
rent for the preſervation of his eſtate; becauſe it is beneath the prerogative 
royal dignity of the crown to attend a ſubject, to demand the is not to be 
rent; but the law for the fupport of that dignity obliges every — * 
pirate perſon to attend the king with the ſervices due to him. lasen. 

| Moor, 149. 154+ 161, 

But, if the king, in caſes where he need not make a demand, 4 Co. 73. 
afizns over the reverſion, the patentee cannot enter for non-pay- — > <6 
ment without a previous demand; becauſe the privilege is inſe- 4; © 
parably annexed to the perſon of the king for the ſupport of his Dyer, 87. 
opal dignity 3 and therefore ſhall not be extended to caſes where . 306. 
the king is no way concerned. 

So, if a prebendary make a leaſe rendering rent, and if the rent Moor, 210. 
de arrear and be demanded, that it ſhall be lawful for the pre- P13, s. 
dendary to re-enter; if the reverſion in this caſe come to the 
ung, the king muſt demand the rent, though he ſhall! be by his 
prerogative excuſed from an implied demand ; for the implied de- 
mand is the act of the law, the other the expreſs agreement of 
the parties, which the king's prerogative ſhall not defeat; there- 
fore in the caſe of the king, if he make a leaſe reſerving rent, with 
2 proviſo that if the rent be in arrear for ſuch time (being law- 
fully demanded, or demanded in due form) that then 'the leaſe 
ſtall be void; it ſeems, that not only the patentee of the reverſion 
n this caſe, but alſo the king himſelf, whilſt he continues the re- 
frion in his own hands, is obliged to make an actual demand by 
raſon of the expreſs agreement for that purpoſe. 

There can be no occupant of any of the king's poſſeſſions; and Co. Lit. 47. 
"acrefore if the king grants lands to A. during the life of B. and 2 Roll. Abr. 
4. dies, living ceftut que vie, the laws allows no man to gain the 55 
Pieſion which is now vacant by the death of H. but preſerves it 
or the king; for this reaſon, that he is preſumed to be taken up 
a the publick affairs of the kingdom, and therefore not at leiſure 
v attend his o private concerns: alſo, the king's grants pro- 
dug from his own bounty and liberality, none ought to have 
= benefit from them but thoſe for whom he firſt deſigned them; 
and therefore when he made the grant to 4. during the life of B., 
1. he intended 4. ſhould have the benefit of it during the 
*of B., yet if A. dies before B. none tan make himſelſ a title 


Co. Lit. 
201. b. 
Cro. Elia. 
462. 
Moor, 404» 
4 Co. 73. 
Dyer, 37. 


Roll. Rep. 
169. 


Plow. 491. 


Fide Comp. 
Incumb. 
22 iy 224. 
and ſeveral 
authoiities 
there cited, 


(a) Latch, 


254. 
2 Roll. Abr. 


354 
Dyer, 392. 


Gouldſ. 163. 


Co. Lit. 30. 
b. 4 Co. 55. 


3 129. 


ard. — . — # 
In caſe of concurrent titles between the king and ſubject, the rule is detur digniori. 


3 Leone 2 51+ 


| Prerogative. 
under the grant, becauſe it was made only to A., nor ought 1 
one by way of occupancy to take advantage of a grant made ty 4 
for his particular ſervices; becauſe that were to extend th 
king's bounty further than he deſigned it, whereas ſuch a grant i 
the caſe of a common perſon ought to be taken moſt” ſtrong 
againſt the grantor, becauſe he parted with his land for the life d 
B. upon a valuavle confideration, and therefore is no ſufferer 
he does not enjoy it during the time for whicu he granted i 
away. Alſo, no man can make himſelf a title to the king's yi 
ſeſſions, without matter of record; and therefore none can clan 
any of them as occupant, becauſe that is an act un pair, and u 
matter of record, 1 8 1 

If the king makes a leaſe reſerving rent, the tenant muſt pai 
without demand, either to his receiver for that purpoſe, or at th 
receipt of the Exchequer, as well as if by words of the leaſe th 
rent had been made payable at the Exchequer, or into the hand 
of his receiver; but, if the king grants the reverſion, the patentre 
muſt demand the rent upon the land, that being the place ;. 
pointed by law for a common perſon to demand it on. 

If the king make a feoffment on condition, that upon payment 
by the king of 100 J. ſuch a day, the feoffment ſhall be void; the 
teoffee muſt apply to the king at the day; for the king is mt 
obliged to make a tender, as in the caſe of a common perſon. 

The deed of a private perſon hath a relation only to the time dl 
the delivery, and not to the time of the date; but the king 
charter hath relation to the time of date; for being of recon, 
it cannot be averred to have been executed on any time than tht 
on which it bears date. 

If the king preſents to a church, and his clerk is admitted and 
inſtituted, yet before induction the king by his prerogative ma 
revoke fuch preſentation z nay the preſentment of another is 
law a repeal and revocation of ſuch preſentment, and that without 
any notice to the ordinary; but in the caſe of a common perlat 
by preſentation and inſtitution he hath given up his power to tie 
ordinary, and cannot afterwards vary, alter, or revoke his pt 
ſentation. But ſome (a) books hold, that after a preſentment onl 
he may vary; and this ſeems to be the right diſtinction and bette 
opinion at this day. | 


4. That his Rights ſhall be preferred to a Subject's where the) 
| happen to meet. 


It is an eſtabliſhed principle in law, that where the king's riat 
and that of a ſubject meet at one and the (ame time, the kings 


ſhall ferred. 
all be preferre — 


Hence it is ſaid, that if there be a lord meſne and tenant, a, 
the tenant pay the rent at the day to the meſne, betore noon 3 3 
after on the ſame day, the meſne die, his heir within age, 


nant ſhall pay it over again to the king. i 


the te⸗ 


them 


| Prerogative. | _ 5 9 


Sht we If a woman marries; and hath iſſue, and lands deſcend to the Co. Lit, 30. 
le to 4 wiſe, and the huſband enters, and after the wife is found an idiot bd. 

nd oY by office, the lands ſhall be ſeized for the king, according to this 

grantin maxim, that when the title of the king and a common perſon 

ſtrongy WY begin at one inſtant, the title of the king ſhall be preferred: 

e life df So, if the woman had been the king's nief, and one had mar- Co. Lit. ze. 
ferer i ned her without the king's licence, &c., and lands had deſcended d. 400. 35. 
anted 1 before or after iſſue, yet the king, upon office found, ſhall have 


them. 
Baron and feme joint purchaſers of a term for years, the huſ- Dyer, 108. 
hand drowns himſelf, the leaſe is forfeited, and wife ſurviving ſhall P!ow- 260. 


not hold it againſt the king or his almoner; becauſe the title of ED 


g's pi 
im clam 
, and ng 


ſt pay WY the king and a common perſon coming together, the king's ſhall 
r at ti be preferred. Fox: | 
eaſe the 


ie hand 


5. Ol Acts of Parliament which extend to or bind not the King. 


atentee 
- 4 Herein a general rule hath been laid down and eſtabliſhed, viz. plow, 136, 
that where an act of parliament is made for the publick good, the 137. in Id. 
payment advancement of religion and juſtice, and to prevent injury and 3 
oid; the wrong, the king ſhall be bound by ſuch act, though not particu- 68. b. _ 
g is not larly named therein. | 5 Co. 14. 7 Co. 32. 
— But, where a ſtatute is general, and thereby (a) any prerogative, 11 Co. 68. 
, time of night, title, or intereſt is deveſted or taken from the king, in ſuch {) And it 
ge king! caſe the king ſhall not be (5) bound; unleſs the ſtatute is made by — 
Fre expreſs words to extend to him. | ſaving of the 
han that king's right, 


ke. is only ex abundanti cautela, and not of abſolute neceflity, Show. P. C. 179. (5) But may 
ue advantage of an act of parliament, though not particularly named. 11 Co. 68. b. Leon. 150, 


itted and 


tive un On this foundation and theſe diſtinctions it hath been held, 
Se That the ſtatute of W/m. 2. (13 Ed. 1. fat. 1.) de donis extends Pla. 238. 
ke to and binds the king; as, where lands were given to the king ——_ 
\ peil, and the heirs of his body, it was adjudged, that the king's prero- — . 
hs gatiye had not given him a greater eſtate than in the caſe of a in 11C0.72. 
his po common perſon ; and that an alienation by him would be a tort 5,59 14+ 
Dich and an injury to the donor, which the king cannot do. Nis 
nd betten So, it hath been adjudged and alſo held in parliament, that the 11 Co. 75, 
king is bound though not named, by the (c) 13 Eli. c. 10. which To 5 
reſtrain eccleſiaſtical perſons from making leaſes, &c., this being 2 
© general law, and for the publick good. 12 15. b. 
a | oll. Rep, 
45 (e) The ſtatute 1 Eliz. c. 19. which reſtrains biſhops from making eſtates, &c. hath = 
o- it ſhall not extend to the king; which, my Lord Coke ſays, was of abſolute neceſſiiy; for that 
1 _—_— the king would be bound by it. 5 Co. 4. b.—lt ſeems the law was held otherwiſe on the 
ng 8 Trig 1 13 Elz. c. 10. and therefore where a leaſe was made to the king by a deen and chapter, and the 
he king s had alligned it over, after that the law came to be held, that the king was bound, the aſſignee had 


— leaſe made good to him in Chancery againſt the ſtatute, becauſe he could not know the law in a mat- 
lo dubious. Rol. Abr. 378. : | 


it. 26% 


nant, and 
oon; i» 


e, the tt 
- 


80, the king is bound, though not named, by the ſtatute 32 H. 8. 2 1n8. 687. 
5 a5. againſt diſcontinuances by huſbands of their wives eſtates, Show. Rer. 
A for this being an injury to the wiſe, it ſhall extend to the **? 

0 „ whoſe moſt immediate concern is to relieve his ſubjects from - 

/ jury or wrong, 55 | 

2 So, 


Preronatfve. 


\$o, the Ling, though not named, is bound by the Nat 
3 


_ 


35 H. 6. 67. 

— b. Merton, 20 . 5. made againſt in doubling the w 
lack. 39. in the caſe of an infant heir who has made default in payment, 
3 ſtatute Merton, 20 H. 3. whith ordains, that ſuit to the lord my 
b 99* be done attorney, Sc. "IRC OG 
Co. Lit. The king is bound by the 31 Ez, c. 6. againſt ſimony; bein 


wh a law made for the advancement of religion. 

1100.4. b. So, the king, though not named, is bound by the 27 Zliz; g 
againſt voluntary conveyances to defraud purchaſers ; ſo tha 
voluntary conveyance to the king is as much void againft a ſubſe. 
quent purchaſer for a valuable conſideration, as in the caſe of 
common perſon. 

2 Iaſt. 169. Bound by the ſtatute We. 1. (3 Ed. 1.) c. 5. that none fhdl 

4 Mod. ac. diſturb elections upon pain of great forfeitures. 

2 Inſt. 144. Bound by the ſtatute of Marlbridge, (5 2 H. 3.) c. 22. that now 

4 Rep. may diſtrain his freeholders without the king's writ. 


Mod. 20. By an act of parliament 22 Car. 2. c. 11. the pariſhes of $ 
Sbow. Rep. Michael, Wood-ftrect, and St. Mary, Siaining, in Londan, wen 
205. Creks's united and eſtabliſhed as one pariſh church; and it was provided 


cedar che that the firſt preſentation ſhould be made by the patron of ſuch e 
caſeitis the ſaid churches, the endowments whereof were of the greatel 


+a value; the king was patron of St. Mary, Staining (of far leſs yalue) 


twoinſtances and a common perſon patron of St. Michael, Woed-ftreet, who pie- 
in London ſented Mr, Crooke; on a caveat entered againſt the inſtitution, it 
were under was determined by civilians, by the advice of lawyers at Doctor. 
this prero- Commons, that this ſtatute though in the affirmative, and without 
gative the any negative words, extended to, and fo far bound the king, asto 
— d deprive him of any preference he might have by his prerogative, 
; as in caſes where his intereſt is intermixed with others; and that 
bur this is the act of parliament giving a new eſtate to the king, and pre- 
— ſcribing the manner of enjoyment, the method limited muſt take 
Jefferies, place of the king's prerogative. 
and never conteſted, 
Blow. 240. But, as acts of parliament are to be conſtrued according to toe 
mob. 740, ſubject- matter, and not to be extended further than the intention 
Moor, $40. of the legiflature ; hence in variety of caſes we find it determined 
| that general words in an act-ſhall not ouſt the king of his ptero- 
ative. | 
Lit. C 140. : As, on the ſtatute guia emptores terrarum, which enacts, that nwt 
Beit 9% ſhall alien lands in fee to hald of himſelf ; yet it is held, that the king 
b. 68, may give lands in fee to hold in fr igne or other ſervices. 


So, the 12 c. Mag. Cha. which provides, grad communia peri 
non ſeguantur curiam ngſtram ſed teneantur in alique certo loco, does 


b. 244+ a» 


11Co. ss. b. not bind the kin but that he may bring an action of debt ot 

—: eee 
Plow.240.a. - So, of the ſtatute VH. 2. (13 Ed. 1. flat. 1. ] c. 19. Whie 

| you vides, that where divers inheritances by knight”s ſervice deſcend, 

quad ille demi mur de -ceters beat maritogium de que antecsſor Ju 

prius fuerit feoffat. : | 


of 
12 N 


ſtatute 
bind tt 

The 
made t 
labour 
bind tl 

As! 
the co 
yet gr. 


07 
ing dif 
wiſe b 
but th 

80, 
miſo! 
cellou 

do, 
witho! 

90, 
queen 

by 
Was te 
ent p. 
the 0 

ame, 
* 
vicibin 
ſented 
and h 
tick o 
and it 


Prerogative. R 56 I 

Not bound by the ſtatute of Marlbridge (52 H. 3.) e. 9. ; but all Plow. a 40. b. 
eoparceners, in reſpect of the lands deſcended on them, muſt each 
of them do ſervice, as before the making of the ſtatute. . 

Not bound * ſtatutes of (a) limitation, nor by the ſtatute of 12 Co. 63. 
Wefim. 2. (13 3 1.) c. 5. which makes a plenarty for fix Elen. 244- 

ths a . | 208, 
* aſt 188. [ Though the crown is not bound by the ſtatute of limitations, yet a grant may be 
preſumed from great length of poſſeſſion. It was ſo done in the caſe of the Corporation of Hull v. Horner, 
Coop. 102. : not that, in ſuch caſes, the court really think a grant has been made, becauſe it is not pro- 
bable 2 grant ſhould have exiſted, without its being upon record; but they preſume the fact, for the 
purpoſe and from a principle of quieting the poſſethon. Per Lord Mansfield, Cowp. 215.] 

Nor by the ſtatute 27 E. 1. (at. 1. c. 4.) which gives the trial 11 Co. 62, 
by ni privs in the country. 

Neither the ſtatute merchant, thoſe concerning the ſtaple, the Jon. 204. 
ſtatute of frauds, nor thoſe relating to bankrupts, extend to, or 0g yn 
bind the king. — — 

There are alſo ſtatutes, which, as my Lord Hobart ſays, were Hob. 126. 
made to put things in an orderly form, and to eaſe a ſovereign of 
labour, but not to deprive him of power, which cannot be ſaid to 
bind the king. 

As the 27 H. 8. c. 27. which enacts that all grants concerning Dyer, 50. a; 
the court of augmentations ſhould be under the ſeal of that court; | 
yet grants under the great ſeal have been held good. 

So, the ſtatute 25 H. 8. c. 21. which direQts the manner of grant- Hob. 146. 
ing diſpenſations, though it ſays that diſpenſations ſhall not other- 
wiſe be granted; yet the king's power is not thereby reſtrained, 
but that by virtue of his prerogative he may grant them as before. 

$0, on the ſtatute 28 H. 8. c. 15. for the trial of piracy by com- Dyer, 225, 
miſſion, it hath been held, that the trial may be, though the Chan- Hob. 146. 
cellour does not nominate the commiſſioners, as that act appoints. ; 

do, on the ſtatute ꝙ B. 2. flat. 2. that the queen may make ſheriffs Dyer, 303. 
without the judges. 

So, on 31 H. G. c. 5. the office of alnage was granted by the Heb. 146. 
queen, without the bill of the treaſurer; and held good. 

By a private act of parliament LW 2. the pariſh of St. James Show. P. C. 
vas taken out of the pariſh of St. Martin, and made an independ- 1% | 1 
ent pariſh; and it was provided by the ſtatute, that Dr. Teniſen, 2 540. 
the then vicar of St. Martin's, ſhould be the firſt rector of St. pl. 2. 
Jane's pariſhz and that the patronage of the advowſon ſhould on. Hops 
belong to the Biſhop of Londen and the Lord Fermin, alternis 2 
vi0us; the firſt rector, after vacation by Dr. Tenzſon, to be pre- 3 Lev. 377. 
ſented by the Biſhop of London, and the next by-the Lord Fermin E 
and his heirs, and ſo on. Dr. T; eniſon was protnoted to the biſhop- 23. 8. C. 
nick of Lincoln, by which the church of St. James became void; Lev. Fot. 
and it was adjudged, that although it was by the ſtatute expreſsly b. gods 
Ippointed, that the Biſhop of Lenden ſhould preſent upon the-avoid- 3c, 301. 
vice, yet the ſtatute deſigned only to direct the methods and turns Sah. 313- 
etween the patrons, and not to exclude the king of his preroga- 274 3 
tne; and although this was a church newly ere yet the king Holt, «25. 


wing the prerogative to preſent to all churches where the in- fl. u. be- 
cumbent is promoted, ſhall have it in this church when it is — and 
a | Biſhop of Londdn, and Dr. Birch» 
E 


erected. 


Vol. V. Oo 


562 


Pretogative. 


6. That no Laches can be imputed to him; and therein, of Ta 

Maxim, Nullum Tempus occurrit Reg. * 

stamf. Pre- From the preſumption that the king is daily employed in the % 
p8: 32+.33- weighty and publick affairs of government, it hath become a 1 
2 Co. 28. eſtabliſhed rule at common law, that no laches ſhall be imputed to 
on. 79. him, nor is he any way to ſuffer in his intereſts, which are certain ry 
(a) Fietan- and permanent; and this his privilege (a) guod nullum temp ud 
855 8 ne occurrit regi, has been confirmed by the ſtatute de prermgaim 7 'F 
dormientibus regis. ; | A 
jura ſubwe- | eat! 
miunt, is a rule for the ſubject; but nullum tempus occurrit regi, is the king's plea ; for there is no fein derty 
that he ſhould ſutter by the negligence of his othcers, ot by tneir compacts or combinations with the a. hon 
verſe party. Hob. 347» _ If 
Lit. $193, Hence it was held, that if the king's villein had purchaſed land and: 
— why and aliened before entry by the king, yet, upon office*found, the his p 
Fing might have entered, quia nullum tempus occurrit regi; though preſe 

it was otherwiſe in the caſe of a common perſon, had | 

Co.Lit, 294 80, ia writ of right of advowſon brought by the king, the WWW bappe 
tenant ſhall not tender the di mark, becauſe nullum tempus occur ten p 

regi and therefore the king ſhall allege, that he or his progeniim ſhall 

was ſeiſed without ſhewing any time. If t 

Co. Lit, So, an action of account lay at common law againſt the exec. fit m. 
yu tors or adminiſtrators of the king's debtor or receiver; for bein; to ſet 
ſuppoſed buſied and employed in the weighty affairs of the king-W prope 

dom, it was not thought reaſonable that he ſhould ſuffer in u clerk; 

treaſure by an omiſſion occaſioned perhaps by ſuch his attend not be 

ance. If t 

Co. Lit, For this reaſon it is that there can be no occupant againſt te inſti 
N king; ſo that if the king grants lands to 4. for the life of B., ani his pr. 
B. dies, no man by his entry can gain himſelf a title aging anothc 

the king; though it was otherwiſe in the caſe of a common ordina 

' perſon, Ml ſofpic 


85 Co. Lit. 07. 


Bro. tit. DiC- 

ſeiſin (4). 

Hob. 3 
Roll. Abr. 


659. 


2 


* 


entry on him after the king's conveyance, but only continued 


intruder ftill, and liable to an action of treſpaſs or czech 


So, there can be no tenant at ſufferance againſt the king; but be or 
who holdeth over is an intruder, becauſe no laches can be 1mputes 80, 


to the king for not entering. 
Therefore, if the king be ſeiſed in fee of the manor of B., and his pre 


a ſtranger erect a ſhop in a vacant plot of it, and take the pron cer; ; 
of it without paying any rent to the king; and after the king g tic bet 
over the manor in fee, and the ſtranger continue in the ſhop a not beĩ 
occupy it as before, this is no diſſeiſin; for the firſt entry of te But, 
ſtranger was no difſeiſin, but an intruſion on the king's poſſeſſion Clerk tl 
for that the king's title appearing on record, the entry in fg 


' which is not an act of equal notoriety, will not diveſt it out of nf the kin 

if then the king is not diſſeiſed, his conveyance of the freehol n ater; 
good, and the grantee is ſeiſed by virtue of it; and, conſequent! King is 

cannot be faid to be diffeiſed by the ſtranger who bas made 4 _ 
Won h 
tule 2 
; limite 
, V( 


old -intereſt-which he had before the grant; and ſo remains 
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Pretogativs, 663 

A perſon cannot be indicted on the ſtatutes againſt forcible co. 69. 
entries for entering into the king's poſſeſſions, becauſe he cannot Mugs T 154 
de diſſeiſed. | | 3 | 303. * 

A deſcent caſt is no plea againſt the king, nor does it take away Plow. 243 4. 
his right of entry. 2 Leon. 31. 

If the king's goods become wreck, the lord of the manor can- 2 Inſt. 168. 
not take them, but the king may claim them after the year and Flow. 243- 
the day; for this reaſon, that he is 7 3 0509 employed in the 
publick affairs, and therefore no lapſe of time ſhall injure him, 

For this reaſon the lord of the manor cannot take the king's 49 E. 3. 4. 
beatts; as ſtrays; as alſo that this privilege of waifs and ſtrays is Kitchen, Si. 
derived from the crown, and cannot be ſuppoſed to extend farthet 
than a liberty to take the goods and cattle of a common perſon. 

If a grant be made to the king of the next avoidance of a living, Plow. 243. 
and a ſtranger upon the death of the then incumbent preſent, and * 
his preſentee continue in fix months, and die, yet the king may 
preſent another, quia nullum tempus occurrit regi. So, if a grant 
had been made to the king of all ſuch preſentments as ſhould 
happen within twenty years, and iu the twenty years there happen 
ten preſentments which are filled up by a ſtranger, yet the king 
ſhall preſent to them over again. | | | 

If the king be patron of a church, and he omit to preſent within Bro. title 
{x months, the ordinary cannot preſent for the lapſe, but is only goon 
to ſequeſter the profits, and ſerve the cure till the king thinks —— 2 
proper to preſent; but if in this caſe the ordinary collate his 11. 
clerk, and afterwards the king preſent, the clerk ſo collated can- 
not be turned out without a guare impedit. 

If the king preſents to a church, and his clerk is admitted and 7E. 4. 32. 
inſtituted, yet the king * induction repeal and revoke , "142 
lis preſentation z and it is held in this caſe, that the preſenting 10 But to 
mother is a repeal in law, without any other notice to the freethe ſe- 


cond pre- 
ordinary (a). ſentation of 


Il ſofpicion of being obtained by fraud in deceit of the king, it is proper that it ſhould make expreſs men- 
on of the firſt preſentation, Gibſ. 795. Watſ. c. 205] 

So, where a title by lapſe comes to the king, if the king doth Lien. 559% 
prelent, and his preſentee is inſtituted, yet the king may tevoke — of 
tis preſentation, and ſo null the inſtitution at any time before his Norwich, 
clerk is inducted ; or, if his clerk be inſtituted upon ſuch title, and 
lie before his induction, the king may preſent another, his turn 
not deing ſerved by the inſtitution only of his clerk. 

But, though the king may remove the patron's or ſtranger's 7 Co: 28. 
Clerk that comes in upon his lapſe, yet, if ſuch clerk happens 22 
to ) die incumbent of the church is the king doth preſent, Ceo. BIG. 
the king hath loſt the advantage of the lapſe, and ſhall not preſent 44- Co. 
wer wards, ot remove the patron's ſecond preſenteez becauſe the 225 2 
dug is to have but one turn, and that the next; and if the law fictey, 144. 
ſhould be otherwiſe; the king, by ſuffering divers uſurpations Boll, 28. 
pon his lapſe, might even diſinherit the very patron; and the — —5 
1 nullum tempus occurrit regi, is not to take place where the king (50 07 if 
mited to a time certain. | | the chure 

add by refignatiog or deprivation; * ſuch reſignation wete by fraud et covin. Cro. } 1 

9 2 8 
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Owen, 89. 4 Leon. Caſe 351%. ———* By ſtat. 9 G. 4. c. 16. (which is called the Nallum tangu ad, 
and was brought into parliament by Sir Geo: Saviile) the king ſhall not ſue, &c. any perſon, t. fr 
any lands, &c. (except liberties and franchiſes), or any title which has not firſt accrued within 

rs before the commencement of ſuch ſuit, unleſs he has been anſwered the rents within that time, « 

y bave been in charge, or ſtood inſaper of record, and the ſubject ſhall quietly enjoy againſt the king, 
and all claiming under him, by patent, &c.— This extends net to eſtates in reverſion, or remainder, 
limited eſtates. —— Theſe lands ſhall be held on the uſual tenures, &c. Uſual fee-farm rents can. 
firmed. Putting in charge, ſtanding inſaper, &c. good only when on verdict, demurrer, or heating 
the lands, &c. have been given, adjudged, or decreed to the king. [ And preſcription is now pleadith 
againſt the crown even in the caſe of franchiſes and offices ; for by ſtat. 32 Geo. 3. c. 58. fit year 
poſſeſſion of a corporate office gives the corporator a preſcriptive title upon an information in the nature 
of a quo Tuarranto, exhibited by the attorney - general or other officer on the behalf of the crown, by 
virtue of any royal prerogative, or otherwiſe. Neither is it competent to the crown to queſtion um &. 
rivative title, where the-perſon from whom it is derived was in exerciſe de facto of the office or franchil, 
in virtue of which he communicated the title for a like period of fix years. ] 


7. Of his Prerogative in his Suits and Proceedings in Courts d 
Juſtice. 


Thel. Dig. [The king, though the chief and head of the kingdom, may 

c' redreſs any injuries he may receive from his ſubjects by ſuch 

— uſual common law actions as are conſiſtent with the royal prero- 

373- gative and dignity. He may too ſue in Chancery for a matter in 
Ee uit o 4 

2 Lev. $2. 3 hn for the king ought regularly to be in the name d 
his attorney-general; though where it was in the name of the 
king himſelf, viz. coram domino rege venit dominus rex, it was, upon 
demurrer for this cauſe, adjudged good. 

3 Bl. com. But the more effectual means of aſſerting the rights of the crown, 

258. and redreſſing its injuries, are thoſe which are obtained by the pre- 
rogative modes of proceſs. Such is that by inquiſition or inquelt of 
office: which is an inquiry made by the king's officer, his ſherih, 
coroner, or eſcheator, virtute officii, or by writ ſent to them for that 
purpoſe, or by commiſhoners ſpecially appointed, concerning at 
matter that entitles the king to the poſſeſſion of lands or tenements 
goods or chattels. This is done by a jury of no determinate num 
ber ; being either twelve, or leſs, or more. 

Stamf. Pr. Stamford lays it down, that in all caſes where a ſubject ſhall not 


SS bs have poſſeſſion, in deed or in law, without entry, the king will net 
be entitled without office found, or other matter of record. 
Ia. As, if the king's tenant aliens in mortmain, or without licence 


the king's title mult be found by office. 4 
Sembl. Lev. So, if the king claims upon a forfeiture, or (5) a conditih 


— — broken. 
Sir W. jon. 78. 217. (3) Sav. 70. 2 Ro. 215. 


Stamf. abi 80, if the . the lands of an idiot, lunatick, &c. the 
Jubra. perſon ought to be found an idiot, &c. by office. PO 
Ibid. So, if he claims the year,. day, and waſte, of a felon attainted 
or the temporalties of a biſhop for a contempt. 
Say, 8. So, if he claims a freehold or inheritance as forfeited for 2 col. 
tempt. | 
Attorney- Zo, if he claims as forfeited to the crown, choſes en ation, - 
2 belonged to an alien enemy. And in ſuch caſe, à peace des 
Pak. 267, the inquiſition taken, diſcharges the forſeiture. 115 
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| Prerogative, | 565 
Theſe inqueſts of office, were deviſed by law, as an authentick 3 Bl. Com. 

means to give the king his right by ſolemn matter of record; E 
without which he in general can neither take, nor part from any (4% a 
thing. For it is part of the liberties of England, and greatly for TY any 
the ſafety'of the ſubject z that the king may not enter upon, nor 34 E. 3. 
ſcize any man's poſſeſſions, upon bare ſurmiſes without the inter- 3 
vention of a jury. And although a defendant is now permitted c. 13. 
to traverſe theſe inqueſts (a), and therefore they are not concluſive 23 H. 6. 
evidence, yet, as the legiſlature has directed (5), that inquiſitions 3, J H. 8 
ſhall be taken publickly and in an open place, and has empowered c. dee 
every one to give evidence openly before the inqueſt, the court (e The 


vill (c), in ſome caſes, order reaſonable notice to be given of the BER 
x : „ Ves. 
iſuing of ſuch commiſſion. | 469. 


Where an eſtate is given to an alien, or in truſt for an alien, Attomey- 
though ſuch eſtate doth not actually veſt in the king, until an — vo 
office is found, yet he hath before office found ſuch a right to it, Pak. * 
23 will entitle him to the aſſiſtance of a court of equity to enforce 
a diſcovery of the fact of alienage. > 

If the office be found againſt the king, a melius inquirendum, Or Stoughter's 
farther inquiry under the former commiſſion, may be awarded. caſe, 8 Co, 
But in good diſcretion no melius inquirendum ſhall be awarded in 3 9 
uch caſe, without ſight of ſome record, or other pregnant matter Dupleſſis, 
for the king, to ſhew the former was miſtaken. And by pregnant 2 Ves. 555. 
matter for the king, is meant matter pregnant with evidence of awe 


the king's right, — 


only on the 
part of the crown, and is given, becauſe the crown cannot traverſe, as the ſubject can. 3 Atk. 6. 


But, if the melius inguirendum be found againſt the king, he is Stoughter's 
thereby precluded from having another melius inquirendum ; for if — 
this were allowed, it would lead to infinity, for by the ſame reaſon “ 
that he might have a ſecond, he might have them without end. 

However, if the firſt writ of melius inguirendum were repugnant 
n itſelf, if it did not give authority to find ſuch an office as was 
found, as, where the writ was to inquire, whether at the time of 
the death of a perſon who died in the reign of Queen Elizabeth, 
the manor of O. was holden of the lord the king that now is, 
mother writ of melius inguirendum may be awarded. | 

li the king's title be found to lands and tenements, the king ſhall Stamf. Pr. 
be in poſſeſſion by the office only without ſeizure, if the poſſeſſion . 
be vacant, or if the title be found to a local office, or of which 28 5054. 
continual profit may be taken. . | 

But, if the king's title be found by office to an incorporeal in- g Co. gg. by 
lertance, (as, an advowſon, Sc.) the king ſhall not be in poſ- b 
en before ſeizure ; for if the king, after office, preſents, the 

eſendant in a quare impedit may traverſe the king's title without 
Uarerling the office, 

And in all caſes where a common perſon is put to his action, 9 Co. 25: b. 

e upon an office found, the king is put to his ſcire factas ; for — 5 
at office entitles the king to an action only, and not to an entry. r e 
vid where a common perſon may enter or ſeize, there, an office 

nout a ſcire facias ſhall ſuffice for the king, 4 "Rai 

Ooz - PI It 


Prerogative. 


866 . 
If the king do not ſeize within a year and a day after off 


Stamf. Pr. 5 

54+ b. 1 found, he ought to have a ſcire facias before ſeizure. 4 
Id. 56. a. But no office is neceſſary, if the king's title appears by othe ＋ 
matter of record. wi ; fend. 

Id. $4. 3. So, if a poſſeſſion in law be caſt upon the king, no office nll 
408. 58. is neceſſary, but the king may ſeize without it. As, if the Ws 
> Co. 95. b. king has a title by deſcent in remainder or reverter; for the free wo 
Fark hold is caſt upon him by law. 80, if he is entitled by eſcheat; At 
or is entitled to the temporalties of a biſhop in the time d bis p 

vacation. ſpect; 

gar. 8. So, where the king ought to have chattels or profits of lands ſa Aue 

« Vent. a contempt, he may ſeize without office; as, upon an outlayy "oY 
e goods of a prior alien. So, in the caſe of ſimony the king _ 
ſhall preſent without office. So, he ſhall nominate to an offi: . 
void by ,t. 5 & 6 Ed. 6. c. 16. . : 46M 

And by ff. 33 H. 8. c. 20. incaſe of attainder for high treaſon If 
the king ſhall have the forfeiture inſtantly, without any inquiſition ney- 
| of office. | AS 
2 Bl. Com, Another prerogative proceſs is an information, filed in the Ex. "AY 
76. chequer by the Attorney-General. This is a method of fuit for WW ©: 
recovering money or other chattels, or for obtaining ſatisfaCtionin b; 
damages for any perſonal wrong committed in the lands or other "ig 
poſſeſſions of the crown. It differs from an information filed i nofſe 
the court of King's Bench, in that 24s is inſtituted to redteſs: SJ 
private wrong, by which the property of the crown is affeQed, ＋ 
that is calculated to puniſh ſome publick wrong, or heinous mil- If 
demeanour in the defendant. | wor 

The moſt uſual informations are thoſe of intruſion and delt: is * 
tryſion, for any treſpaſs committed on the lands of the crown, 2 80, 
by entering thereon without title, holding oyer after a leaſe is de- 1 8 
termined, taking the profits, cutting down timber, or the like; ns 

and debt, upon any contract for monies due to the king, or for plea 
any forfeiture due to the crown upon the breach of a peru 7" 

ſtatute, much 
There is alſo an information in rem, when any goods are ſup ng th 
poſed to become the property of the crown, and no man appears tion fe 
to claim them, or to diſpute the title of the king. As antienty was fo 
in the caſe of treaſure-trove, wrecks, waifs, and «ſtrays, ſeized "Tak 
by the king's officer for his uſe. Upon ſuch ſeizure an informs. he die 
tion was filed in the Exchequer, and thereupon a proclamation vi Afr 
made for the owner (if any) to come in and claim the effects; Wl be ſom 
and at the ſame time there iſſued a commiſſion of appraiſemem p derer 
value the goods in the officer's hands: after the return of which ſhall } 
and a ſecond proclamation had, if no claimant appeared, the goods format 
were ſuppoſed derelict, and condemned to the uſe of the crow: lein! 
And when, in later times, forfeitures of the goods themſelves, r 1 
well as perſonal penalties on the parties, were inflicted by att 0 deriye 
arliament for tranſgreſſions againſt the laws of the cuſtoms, 3 preſen 
exciſe, the ſame proceſs was adopted in order to ſecure ſuch 2 princi 
feited goods for the publick uſe, though the offender himſelf Worn 
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An information of intruſion is in the nature of a treſpaſs quare Sav. 48. 
dauſum fregit. It may be general therefore, that the king was 
ſeiled of certain lands, without deſcribing the particular ſpecies 
or quantity. So, on the other hand, it is ſufficient for the de- Semb. Mo. - 
fendant to plead only ſo much as ſhews that he has title to the 370, 376 
poſſeſſion: as, where the defendant ſhewed, that ſhe had a jointure 
of a third part, without anſwering to the reſidue; for by that ſhe- 
had the poſſeſſion of the whole in common with the king. 

At common law, upon an information for intriſion, the king by Dy. 238. b. 
kis prerogative might put the defendant upon ſhewing his title 4 6 IO 
ſpecially. And, if he pleaded not guilty, he ſhould be imme- ws = vs 2 
diately put out of his poſſeſſion : for that, regularly, the king's Sav. 68. 
title appeareth of record, and therefore the defendant may take 
knowledge thereof, and the rather, for that in every informa- 
tion of intruſion it is ſpecified of whoſe poſſeſſions the lands, &c, 
were. 7 | 

If the defendant ſhews an inſufficient title in form, the attor- Dy. 238. b. 
ney-general . may demur : but if the attorney-general in ſuch 
caſe do not demur, but join iſſue on a fact alleged, which is found 
againſt him, he ſhall not afterwards take advantage of the de- 
ect, 

By /. 21 Ju. I. c. 14. if the king, or thoſe claiming under 
him, or thoſe under whoſe title the king claims, have not been in 
poſſeſſion, or received the profits within twenty years, the defend- 
ant may plead the general iſſue, and ſhall not be ouſted of his poſj- 
ſeſhon, till the title be found or adjudged for the king. | | 

If the plea allege ſeveral facts, the king by his prerogative may Sav. 29. 
traverſe them all, though a common perſon ought to traverſe but 
one, BY | 
50, if the plea allege a title, which ' avoids the poſſeſſion Sav. 62. 
in the king ſuppoſed by the information, the king needs not 
maintain the information, but rhay traverſe the title alleged by the 
Pica. N 5 
And it is ſufficient, if the king, by his replication, traverſes ſo Bid. 
much of the title as encounters the information, without anſwer- 
ing the whole title alleged by the defendant : as, if to an informa- 
won for intruſion in the moiety of a manor, the defendant ſays, A. 
vas ſeiſed of the whole, and died ſeiſed, by which there was a de- 
cent to the defendant ; it is ſufficient to traverſe, ab/que hoc, that 
be died ſeiſed of ſuch moiety. 273 FL , 

After judgment in an information for intruſion, execution ſhall S. 35. 
be ſometimes by injunction ; or it may be by amoveas manum : and dt. 460. 
thereupon every party to the information, or claiming under him, 
lhall be removed from the poſſeſſion. But a ſtranger to the in- 
formation ſhall not be debarred of his entry; for no judgment ff 
leib is given, nor does an habere ß 

As the king is the fountain of jultice, and all. cburts of juſtice Co. Lit. 
@rive their authority from him, hence he is ſuppoſed to be always 3,11 
pelent in court; and therefore it hath become an eſtabliſhed. (68). 
Pincple of law, that the king cannot be nonſuit in any action or Sar. 56. 
Wrmation in which he is ſole plaintiff. ' N 

Dog” 2 e 


1 


Co. rie. But it ſeems that any informer qui tam, or plaintiff in a populy 
.. Rep. action, may be nonſuit, and thereby wholly determine the ſuit, x 


Prerogative. 


33 136, well in reſpect of the king as of himſelf “. 2 "IRS 
* But the king may afterwards proceed for his ſhare of the penalty, in the uſual way, as if no ſuch ſy 
had been inſtityted, provided the proſecution is commenced. in due time. ey! 


Co. Lit. Alſo the king's attorney-general may enter a nolle Profeui, 
$3 42% Which has the effect of a nonſuit to any information or aGtion 
Salle 21. brought by the king only. 


pl. 11. like point, where it is ſaid by the Ch. J. that the crown, notwithſtanding a nolle proſequi, n 
award new proceſs upon the ſame indictment. 


Vent. 33. In an information for extortion, iſſue was joined, and the day 
The King uy . 2 
v. Beaton, the jury were returned, the king ſent a writing under his ſign 
manual to Sir Thomas Fanſhaw clerk of the crown, to enter 1 
ceſſer of proſecution ; and Palmer, attorney=-general, afhrmed, that 
the king may ſtay proceedings; yet notwithſtanding the court 
roceeded to ſwear the jury, and ſaid they were not to delay for 
the great or little ſeal; whereupon the attorney entered a nul 
pPreſequi. 8 
1d. Raym. No proſecutor upon an (a) indictment can enter a nolle proſequ, 
(a) That en. Without leave of the aitorney-general. , 


tering nelle proſequis upon indictments, began in Charles 24's time. 6 Mod. 262. fer Holt, Ch. J. 


It is a rule of the common law, that the king by his prerogatig 
SH may ſue in what court he pleaſes; and therefore may bring à wiit 
— er. of right or a quare impedit in the court of King's Bench. 


{And In an information upon a ſtatute, the king's prerogative to lay it in any county cannot be takea 
away without expreſs negative words in the ſtatute. 4 Init. 172. Cro. Car. 525. 2 Su, 74% 
Parker, 132, ] | ; 


4 Inſt. 17. 
Plow. 243 


Vent. 17. In an action for embezaling the king's goods, which was laid in 
1 the declaration to be in Londen, it was moved for the king, that 
„ebd. the county might be changed; and the court held, the king might 
chooſe his county, and might waive that which he had ſeemed to 

have elected before, as he may waive his demurrer and join iſſue. 

Hi. 6 0. 2. If a perſon be guilty of two capital offences, the king may eled 


in 8 which of them to try him on ſirſt; and accordingly, where two 
ze. perſons murdered the poſt-boy in Lincolnſhire, and afterwards 
committed a robbery in IF ilts, for which they were taken and in 
cuſtody in Wilts; the attorney-general moved for a habeas corpus 
to the ſheriff of Wilts, to deliver them to the ſheriff of Lincoln, and 
another to the ſheriff of Lincoln to receive them; which was 


granted ; the court allowing the crown had ſucheleQion, 


Lamb v. Where the king's revenue is concerned in the event of a cauſe, 
Gunman it thall be removed from any other court where the action 
Parker, 143. 


brought, into the office of pleas of the Exchequer. _ 
Thus, in an action between the Duke of Cleveland's bailiff and 
ſome other perſons of the town of Rye, upon a demand of pri- 
ſage of wine, an iſſue was joined upon this queſtion, whether 
town of Rye was entitled by charter to, be exempted from this 
claim of priſage? The king had a reverſionary intereſt in this pt 
ſage, becauſe it was granted to the Duke of Cleveland in tail; an 
iy reſpect of this intereſt it was holden, that the king had a rigat 
to defire that the cauſe might be removed into the Exchequer 
and the cauſe was accordingly removed, 


4 Again, 
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Again, an action was brought againſt a Mr. Pennington, who. Jan. 29, 
yas the collector at Briſſol, for money had and received by him, ous 

and it appeared that the action was brought for money received de 
by him on account of the duties on glaſs, whereupon the court of 
Exchequer removed it, and ordered it to be tried in the Exches 


quer, and not in any other court; the queſtion being, whether 
Mr. Pennington was entitled to retain that money ſo received as du- 
ties on glaſs, or not ? 

So, an action brought by Mr. Baring againſt Sutlin, one of the 
principal officers in the port of London, in order to get back mo- 
nies which had been charged to him for duties upon ſome goods 
which he thought he was not liable to pay, was removed into the 
court of Exchequer, a” 

So, in an earlier period, in the year 1702, two aCtions were re- 
moved. One was an aCtion of treſpaſs, the other of trover : one 
was for entering a ſhip and ſeizing goods for non-payment of du- 
ties, and the other was trover for the ſhip itſelf. Both theſe 


actions were removed; and the minute only ſays, “there being 


«an information for the duties.” Now an information for the 
duties is nothing more than the king's action of debt; and there- 
fore there was nothing properly of prerogative in that, except 
merely the form of ſuing by information, inſtead of the com- 
mon action of debt: but the ground of removal muſt have been, 
that a part of the queſtion in thoſe actions would be, whether the 
duties were payable or no. If the duties were payable, then it 
might follow, that the party might have a right to enter the ſhip 
and look for the goods, and might have a right tq ſtop the ſhip 
and the goods till the duties were paid. If no duties were pay- 
adle, this juſtification failed. 

An action of treſpaſs for taking goods by colour of a warrant 
to levy a penalty of 100 J. forfeited by the plaintiff, he having 
been convicted on an information before the commiſſioners of 
exciſe, for not making due entries of teas fold by him, was re- 


An. 1555, 
1010 777 


Cawthorne 
v. Camp- 
bell, Anftr, 
205... . 


moved into the court of Exchequer, for that the action propoſed 


to draw into queſtion elſewhere that debt or forfeiture, wherein 
the king had an intereſt, a moiety thereof, as ſoon as it was fixed 
and veſted by judgment, becoming a regular debt to the crown. 


Again, an ejectment was brought in 1710, in the court of Aaftr, 275. 


King's Bench; and it was, as to part of it at leaſt, for lands 
which were part of the queen's eſtate, There was an application 
to the court of Exchequer to ſtay the proceedings, and the parties 
vere heard upon it. The attorney-general attended, and after 
the hearing, it was put off for a day or two; at length the entry is, 
that an injunction iſſued fro domind regind. So that the action 
vas not removed, but, ſimply an injunction went to ſtay proceed- 
"gs. And the reaſon was, if the action had been removed, the 


dueltion could not have been tried, even in the office of Pleas, be- 
cauſe the queen's title cannot be tried in an ejectment. The. 


« 


en was in poſſeſſion z her hands muſt be removed by ſome 
Rex courle of proceeding than an ejectment; and therefore it 
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R. 13, 

. $.2. 
2 Ro. 41. 


Cro. Car. 
347. 
Vaugh, 6 5. 


Hardr. 455. 


Cro. Car. 
347+ 


Stamf.6 5. b. 


Vangh. 65. 


Hardr. 459. 
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was fruitleſs to think of removing it, and it remained under u 
injunction. It may be ſaid, that it might be as well left to dt 
Queen's Bench to determine that the queen's lands could not be 
recovered in ejectment. To be ſure they might, if the prerogs 
tive of the queen had not been, that the queen had a right to pre. 
vent that queſtion from being diſcuſſeckthere. 

The king may amend his declaration in the ſame term, but ac 
in another term. 


The king may waive his replication in another term, when the 
defendant 1s ready to rejoin. | 

And in an information he may waive his demurrer to the de. 
fendant's plea, and reply to iſſue. 
pl. 322. 2. ; g 


A defendant cannot waive his plea, and plead the general iſſe 
without the conſent of the attorney-general. 

But, after iſſue joined, the king may, in the ſame term, wan 
the iflue and demur, or take another iſſue. 


pl. 322+ 3. 13 E. 4. S. a. 


Semb. 
Vaugh. 64. 


1 Mod. 276. 


But, if the king joins iſſue upon his title he cannot afterward 
waive it, to traverſe the title of the defendant. 


R. 13. E. 4 8. a, 


Vaugh. 62. 


Rex v. 
Muſters, 
Parker, 58 


Rex v. 
Hare, 
1 Str. 266. 


Jav. 2. 


Cro. Car. 
38. 


Cro. Car. 


599+ 


Sew. Hardr. 


170. 


Where the king's title appears to be no more than a bare ſug- 
geſtion, the king can, no more than a common perſon, (and for 
the ſame reaſons,) forſake his own title, and endeavour only the 
deſtroying of the defendant's title; for the weakening ot the 
defendant's title without more, can no more make a good titleto 
the king, than it can to a common perſon. 

Where a defendant pleads a title againſt the crown, and the 
attorney-general will not reply or demur in a reaſonable time, the 
court will order judgment to be entered for the defendant, unlels 
the attorney-general, upon being attended, will either enter a a## 
Preſegui, or proceed. 

It upon a /cire facias out of the petty-bag office to repeal letters 
patent, one defendant pleads to iſſue, and as to the other de- 
murrer is Jed, the king may bring on either the trial or the 
demurrer firſt, as he pleaſes. a 

In the Exchequer, no ni prius ſhall be granted where the king 
is 2 party, unleſs the attorney-general conſents to it. | 

So, the trial ſhall be at „, privs, and not in bank, if the king 
requires it, though it be upon an indictment removed Þf 
certiorari. | 

If a title appears upon record for the king, the court ex of 
ſhall adjudge it for him. 

If the attorney-general confefies the plea of the party, 2nd 
thereupon he is diſcharged, where the plea is no bar in law, Ut 
king ſhall not be bound; for though a confeſſion by the attorne?”* 
general in a matter of fact binds the king, yet it is not ſo n: 


matter of law, | | 1 


Prerogative. 571 


t ſeems queſtionable, whether, after a di//ringas and a jury re- Lake's caſe, 
turned upon it, the attorney-general can at his pleaſure ſtay 4 Lon. 32. 
trial. x 

He cannot waive the iflue after verdict. 

The king cannot be ſued by his ſubjects by writ, for he cannot Thel. Dig, 
ue a command to himſelf ; though it is ſaid in ſome books (a), 1. 4. c. 1. 


Hardr. 455. 


that before the time of Edw. I. the king might be ſued as a com- 8 2 
i 3. $6 3$ 

mon perſon, the form being, Precipe Henrico Regi Anglia.” 24 4 J. 
65. b. pl. 40. 


43 E. 3. 22. Sed vide Stamf. Pr. Reg. 42. 


Neither can any one vouch the king, for that is in nature H. 9 H. 5. 
of an action. So, if a fine is to be levied by the king of lands, 5% 14d. 
n muſt be by render, and not by writ of covenant. . 2. gz. Co, Ca. pci 


The common law methods of obtaining redreſs or reſtitution 3 Bl. Com. 
L — 2 6. 
from the crown of either real or perſonal property, are, 1. By peri- 75% 4 85 
tn de droit, or petition of right. 2. By monſtrans de droit, mani- W. Black- 
ſeſtation or plea of right; both of which may be preferred or pro- ſtone calls 


* . : the Man- 
ſecuted either in the Chancery or Exchequer. Grate tb 


4+: 2 common law remedy, yet Stamford's opinion is expreſsly, that the morſtrans de droit was given 
57 36 E. z. and did not ie at common law, and in Anderſan's report of the Sadlers caſe (1 And. 181.) 
it i; affirmed by the court, that the :rraverſe and monſtrans de droit are both given by that ſtatute. And 
6 the ſame opinion is the Lord Keeper Sommers in his argument in the Banker's caſe. 11 St. Tr. 154. 
I: is ſaid, that at this day a menſtrant de droit lies only in the Chancery or Exchequer, except in a ſpe- 
di caie, as in Lady Broughton's caſe, where the monſtrars de droit was brought in B. R. becauſe the 
ward of the cry” To and ſeizure were there. Skin. 610.—A ſuit by petition may be ts the king 
a parliament, or, according to Comyns (Dig. tit. Prerogative, D. 80.), in any other court. If it be 
in pariiament, it may be eſtabliſhed by act of parliament, or puiſued as in other caſes. Stamf, 
Pr. 72. b. N 

There is alſo a remedy given by ſtatute 2 E. 6. c. 8, and that is 
by way of traverſe ta the king's title. 

At common law, when the king was ſeiſed of any eſtate of 4 Co. 55. a 
nheritance or freehold by any matter of record, were his title by 
matter of record judicial, as, attainder; miniſterial, as, by office ; 
a by conveyance of record, as, by fine, deed enrolled, c.; or by 
matter in fact, and found by office of record on oath, as by 
aenation in mortmain, purchaſe by alien born, c., he who had 
right was put to his petition of right in nature of a real action ta 
be reſtored to his freehold and inheritance. 
And this method of proceeding by petition is proper, where the Stamf. Pr, 
ung ſeizes the goods or lands of a ſubject without due order of 7* * > 
law, or enters into the lands of another without title or office 
found. 

do, :t he does not pay an annuity granted by him, or iſſuing out — 
& lands in his hands; or does not pay a debt, wages, c. . 


gument, 
11St. Tr. 154, $+ 


So, if the king be entitled by a record not traverſable, as, by a Stamf. Pr. 
Kovery in the king's court, by aſſent, without title; or by an 7+ * 
enoneous judgment; for error ſhall not be allowed without a 
Mtition, 

Aud in all caſes where the entry would be tolled, if the land Stamf. Pr. 
dete in the hands of a common perſon ; or, where the party 7+: . 


Korerts the king's title, the proceeding is by petition. IN 
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Lord Som- 
mers's Arg. 
11 St. . 


249 


(a) This not 
neceſſary if 
the Attor- 
ney-Genera 
confeſſes the 
ſuggeſtion. 
Skin. 608. 


Fitzh. tit. 
Traverſe , 


pl. 51. 
6 Bretit. Peti- 


tion, pl. 34+ 
Menvile's 


caſe. 


Moor, 639. 
Stamf. Pr. 
73, b. 


Menvile's 


caſe, 


Moor, 639. 


Prerogative, 

And where a traverſe or monſtrans de droit does not lie, fui 
ought to be to the king by petition : as, if the king be entitled by 
double matter of record. But, if A. be attainted in B. R. andj 
be found by inquiſition in the Exchequer, that he was ſeiſed of the 


of record; ſo as to force the owner of the land to his petitian, the 
record of the attainder not being in the ſame court with the i, 
quiſition. 

Where an eſtate is forfeited by attainder, &c. none can ſue hj 
petition before office found, for till office, the eſtate is ng 
veſted in the king. * LS 

'The party muſt be careful to ſtate truly in the petition the 
whole title of the king, elſe the petition will abate. For upon u 
iſſue in the petition found againſt the king, he ſhall be conclude 
for ever to claim by any of the points contained in the petition. 

The manner of anſwering petitions, it ſhould ſeem, was for. 
merly very various : which variety did ſometimes ariſe from the 
concluſion of the party's petition, ſometimes from the nature of 
the thing; and ſometimes from favour to the party; and according 
as the indorſement was, the party was fent into the Chancery, or 
the other courts. If the indorſement is general, ſait droit fait a 
partie, which is now the uſual indorſement, the petition mult be 
delivered to the chancellor of England, and then a commiſſion (a) 
iſſues to inquire of the truth of the ſuggeſtion ; and that being 
found, ſo that there is a record for him, thus warranted, he 
is let in to interplead with the king : but, if the indorſement 
is ſpecial, then the proceeding is to be according to the in- 
L in any other court. The caſe Mich. 10 H. 4. 4. l 
full as to this matter. The king recovers in a guare impedi 
by default againſt one who was never ſummoned, the party cannot 
have a writ of deceit without a petition. If then, ſays the book, 
he conclude his petition generally, gue le roy lui face droit, and the 
anſwer be general, it muſt go into the Chancery, that the night 
may be inquired of by commiſſion ; and upon the inqueſt found, 
an original writ muſt go directed to the juſtices to examine the 
deceit ; otherwiſe the juſtices, before whom the ſuit was, cannot 
meddle : but, if he conclude his petition eſpecially, that it nn 
pleaſe his Big hneſs to command his juſtices to proceed to the examinatim, 
and the indorſement be accordingly, that will give the juſtices a 
juriſdiction. 

But, where no office is found to entitle the king, the party ma 
purſue a petition without an inquiſition for him. 


After a commiſſion whereon a title is found for the party, be- 
fore he can interplead with the king, there ought to be a writ® 
inquire of the king's title; and this, in all caſes, where land is in 
the king's hands, or granted to another: and in this laſt caſe, 
there ſhould be a ſcire facias alſo againſt the patentee. 

Where a petition difaffirms the king's poſſeſſion, there ougit 
to be four writs of ſearch directed to the treaſuter and cliamber- 


The wits of lains of the Exchequer ; but, writs of ſearch are not meer 
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where the petition affirms the King's poſſeſſion : as, upon a pe- ſearchifſue 
tion of right of dower, | LEE — ths" 
of the Attorney-General, that there are in the Treaſury ſeveral records, charters, | deeds; tn 

ments, &c. touching the king's right to the eftate in queſtion. Raſt. Entr. 4632. a4. = unf 


I” ” 


* 
— * E 


Where the right of the party, as well as the right of the crown, 4 Co. 38. K. 


| zppeared upon the ſame record, or the right of the party appear- b 


ed by another record of as high a nature as that upon which the 

right of the crown appeared, the party was entitled by the com- 

mon law to have a mouſtrans de droit. Thus, if a conveyance be 

to the king, upon condition to be void, if a fine be levied, or a 

recognizance given, or other matter performed, which muſt be 

upon record; he who has made the conveyance, levied the fine, 

zren the recognizance, Sc. may have a mornftrans de droit by 

the common law ; for the recognizance appears by a record as 

high as the conveyance. So he may, though the performance of | 

the condition be not upon record, if it be afterwards found b 

office. : | 
$, if the title of the party be not found by the ſame or an- 4 Co. 37. &. 

other record, whereupon ke ſues to the king by petition, and an 

inquiſition is granted upon the petition finding his right, he after- 

wards may have a monflrans de droit by the common law, _ 

But, if the title of the party did not appear by the ſame record, 4 Co. 53. v. 
which found a title for the king, or by a record of as high a nature, 
he could not have a monſtrant de droit by the common law, but 
was forced to ſue by petition. And this, though it appeared by 
the return of the ſheriff, mayor, &c. to a diem clauſit extremum, 
or other writ; for the return, though filed of record, is not fo 
high as an office found per facramentum proborum hominum. _ 

But by ſtat. 36 E. 3. c. 13. where lands are ſeiſed by inqueſt 
of office before the eſcheator, and any man will make claim to 
them, the eſcheator ſhall ſend the inqueſt, within a month, into 
the Chancery, and a writ ſhall be delivered to him to certify the 
cauſe of ſeiſure; and then the claimant ſhall be heard to traverſe 
the office, and ſhew his right. And therefore, where an office is 4 Co. 59. 1. 
found, which is traverſable by that ſtatute, the party may have a | 
nen/trans de droit ; and this, though he be not put out of poſſeſſion 
by the office, or, though the king be entitled by matter in pais 
found by record; as, by alienation in mortmain, Ge. „ 

o, if the king be entitled by office, or matter of record, Stamf. Pr. 
which is traverſable, but, being true, cannot be traverſed, the 71. * 
party may have a monſtrunt de droit. 5 

But, where the king was entitled by double matter of record, 
the party could not have a monſ/lrans de droit till it was given by 
the ſtatute of 2 &9* 3 E. G. c. 8. 14 

The monfirans de droit recites the inquiſition found for the Co. ow. 
us, and then ſhews the right of the party, which it offers to 402. 
"ity, and concludes with praying judgment, and an dmoveas mu- 
5. and reſtitution of the land aud tenements, and of the profits 
am the time of taking the inquifition. N 
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Co, Entr. If the Attorney-General confeſſes the title of the party, or, 
404. 406. b. he replies, and afterwards confeſſes, or, if it be found for th 


Cs party after verdict, or upon demurrer, the judgment is quod many 


695. domint regis amoveantur, and that the party be reſtored to the yo 
H. ſeſſion of the premiſes, with the appurtenances, together ih 
J. 


ameveas ma- the meſne profits from the time of the caption of the inquiſitia 
rut is the not anſwered to the crown, /alvo pure domint regis; which hf 


w_ - every clauſe is always added to judgments againſt the king, and is e 
de preſsly required by fat. 2 & 3 E. G. c. 8. And by this jucz. 
comes» hone the king is inſtantly out of poſſeſſion. 

— king; for without that judgment, the land will till remain in the king's poſſeſſion, Keiw 
158. a. 


28alk. 448. But the party cannot have judgment in a monſtrant de drit 


though the king have no title, unleſs he can ſhew a title in 
himſelf. | | 


Lid. It is ſaid, that the party who ſues a monſtrant de droit is 1 
If the party plaintiff, and may be nonſuit, 4 H. 6. 11. and if he fails in his 
aonflrans de OWN title, he is gone as effectually as if he were nonſuit, and no 


drcit may be judgment need be given for the crown; and accordingly in 


—— The Dueen v. Maſon, the judgment was, quod nil capiat per billan 
this pro- ſuam de monſtratione prædictd. 
ceeding is quite anomalous. For the party certainly appears upon the record in the character of a t&- 
fendant : he ſhews his right in the form of a plea; the Attorney-General replies; and the other pary 
when he takes the iſſue ponit ſe ſuper patriam, as on the other hand the Attorney-General in that cut 
petit guad inquiratur per patriam. And Lord Sommers in his argument, 11 St. Tr, 154. ſays, * | take 
«« jt to be generally true, that in all caſes where the ſubject is in nature of a plaintiff, to recover ay 
« thing from the King, his only remedy, at common law, is to ſue by petition to the perſon of the 
& king. I fay, when the ſubject comes as a plaintiff” For, when upon a title found for the king ty 
& office, the ſubject comes in to traverſe the king's title, or to ſbe bis own right, he comes in in the 
& nature of @ defendant ; and is admitted to interplead in that caſe with the king in defence of his title, 
& which otherwiſe would be defeated by finding the office.” And in another part he fays explicit 
C Tn this ſort of proceeding (. a mont rang de dreit) the ſubjett is in the nature of a defendant, ul 
& comes in and pleads to a title found for the king.” And note farther, that the caſe refetred to from 

the Year-book (4H 6. 11.) is of a traverſe to an inquiſition. Now it has been exptefsly derermines 
in the King v. Roberts, 2 Str. 1208. that the traverſer of an inquiſition for the king is properly to 
conſidered as a defendant, who oppoles the title found for the crown, without ſetting up any title n 
himſelf, as he might do in a petition of right. And indeed it would be abfurd, ſay the court, t 
conſtrue the liberty of traverſing, to give a power of delaying the crown ; which muſt be, if the party 
is confidered as having the common right of a plaintiff The court therefote held. in that caſe, that 
the record was well made up and carried down for trial by the proſecutor of the commithon, 


Co. Entr. The proceedings upon a monſtrans de droit are had in the Petty- 

405. bag office in the court of Chancery, and are not enrolled as n 
other courts, but remain upon files in that office. | 

4 Co. 56.a. At common law, where the king was entitled by office, though 

Stamt. Pr. untruly found, the party could not have a traverſe to the office 


d. 284 2 . 2 
13K. 4.8. a. nor could he avoid it without petition, 


4 Co. 55. a. Nor, where the king was entitled by any matter of record, 

36. a. judicial or miniſterial, conveyance of record, or matter of 
found by office of record, notwithſtanding the office conicerne! 
only a San real, | | 

4 Co. 56. b. But, where the office did not give a ſeiſin or poſſeſſion to the 


king, but only entitled him to an action for the recovery "I 
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und, in ſuch action the party might traverſe the office by tlie 
common law. As, if an office finds, that the king's tenant has 
ceaſed for two years, or done waſte, or made a feoffment by 
colluſion, c. whereby the king is entitled only to his action of 
ſire facias againſt his tenant, in which the tenant may traverſe 
the cher, waſte, colluſion, Sc. . | 
So, by the common law, an office or inquiſition for goods and Stamf. Pr. 
chattels perſonal might be traverſed. As, if A. be attainted of . 


. E. 4. 8. a. 
treaſon, or felony, or outlawed in debt, treſpaſs, Sc. and an =D 24» 


inquiſition find, that he had ſuch goods at the time of the felony 2. 
or outlawry, à ſtranger, who has the property, may tra- 
verſe it. a 

So, offices of inſtruction only were traverſable by the com- 2 


mon law, as, all offices under the Exchequer ſeal. on co 


offices, one of intituling, and another of inſtructlion. The office of intituling was always by inquiſition 
found, by commiſſion under the broad ſeal, for the king could not take but by matter of record: and 
this was a part of the liberty of England, that the king's officers might not enter upon other men's 
poſſefions, till the jury had found the king's title; therefore where the king's title appeared on record, 
kis officers might enter without any office found; as, where the lands are held of the crown, and the 
tenant dies without heirs, the officers of the king may enter, becauſe the tenure whereby the king's 
title appears, is upon record; fo, by the common law, where lands belong to no body, the king's of- 
ficers may enter, becauſe by the law the land is in the crown; for the law entitles the king, where the 
property is in no man: but if any body eiſe were in poſſeſſion, the lands cannot be divetted without 
matter of record. But notwithitanding where the king is entitled by matter of record there is no need 
of an office to entitle him; yet, there were always offices of inſ/rufion found, (that is to ſay,) 
the eſcheator was bound, wir:ate iii, to hold an inqueſt, by auc of inflruficn, and to return the ſame 
imo the Exchequer : and. this is by 34 E. 3. c. 13. as likewiſe 10 H. 6. c. 7.; and by that laſt ſtatute 
ſuch offices are to be returned either into the Chancery or Exchequer, within one month after the taking 
ef the lame, under the penalty of 40 l.; and by 1 H. S. c. 8. the eſcheators were to fit in open places, 
and the ſheriſfs were to return jurors, and the inquiſition was to be taken by indenture, whereof one 
part was to remain with the ſoreman of the jury, and the other part was to be returned into the 
Chancery or Exchequer, within one month; and trom the Chancery it was to be tranſcribed into the 
Exchequer. The reaſon why it was returned into Chancery, was, becauſe that was a court that was 
always open, ſince the Chancellour was always an itinerant with the prince. The office of inſtruction 
might either be taken by the eſcheator, wir:ute eli, or it might be taken by wwrir from the court of 
Exchequer, and both were equally offices of irfiruftion : but by 33 H. 8. c. 22. the eſcheator was not 
to lit 6:rtute officii, where the lands were 5 J. per annum or above, on pain of 5 l., which ſtatute was 
made, to hinder eſcheators from ſeizing lands by virtue of their office, without a wriv directed out of 
tie Chancery or Exchequer : and it ſeems, that the office to entitle the crown muſt be by writ out of 
Chancery. But, if the frechold was caſt upon the crown, though the eſcheator could not ſeize, wirtute 
V, after the ſtatute ; yet he might have a writ of ſeizure from the Exchequer, and thereby take an 
effice of inſtruction; becauſe ſuch lands, being in the king without office, were within the ſurvey of 
the court of Exchequer. T hele offices of inſtruction ſettled the annual value of the lands, and by that 
value the eſcheators accounted ; unleſs the court, upon putting them up to auction, found any perſon 


_s . give more for the lands, and then they let them by leaſe under the Exchequer ſeal. Gib. 
IC 9 109. 


y flat, 34 E. 3. c. 14. where lands or tenements were ſeiſed 
nto the king's hands by office of the eſcheator, on account of 
alienation without licence, or the tenant in capite dying, and leav- 
ng his heir within age, it was to be returned into Chancery; and 
the tenant would fraverſe the office ſo taken by the king's com- 
mands, and ſay, that the lands were not ſeizable, he was to be 
ved ſo to do, and proceſs was to be ſent into the King's 
nch to try it according to lav. 
But this act extended only to offices found virtute brevis, or 4 Co. 57. a. 
®@mm/ſienis ; for the words are (taken by the king's command) ſa. 
ilat an office taken virtue Meli, was out of the act. | 
5 It 


$70 


4 Co. 57. b. 
Stamf. Pr. eſcheator, or before commiſſioners. 


61. a. 


It alſo extended only to the two caſes above-metitioned i 


alienation without licence and ward. 


And farther, it extended only to a traverſe, and not to'a mw 


trans de droit, by which although on the traverſe, the iſſue vn 


found for the party, yet the judges could not proceed to judgmay 


without a writ de procedendo ad fudicium. * 

To remedy theſe inconveniences the ſtatute of 36 E. 3. « 11, 
was made, by which it is provided, that if land be feized by u 
office before the eſcheator, returned into Chancery, any one, who 
challenges the land ſeized, ſhall be heard without delay to tief 
the office, or otherwiſe to ſhew his right, and from thence (et 
before the king to make a final diſcuſſion without attending other 
commandment. 


This laſt ſtatute allows a traverſe to all offices found before the 


And by ſtat. 8 H. 6. c. 16. it is extended to all aggrieved by the 
inqueſt, though not put out of poſſeſſion by the eſcheator. 

But, notwithſtanding theſe ſtatutes, perſons were till liable w 
be precluded of their rights, by the untrue finding of offices. Ay 
for inſtance, perſons holding terms for years, or by copy of count 


. Adder terrete 
roll, were often put out of their poſſeſſion by reaſon of-1nquilition, Wl ;..... 
or offices found before eſcheators, commiſſioners, and others, et- BS 
titling the king to the wardſhip or cuſtody of lands, or upon at "ts 
tainders for treaſon, felony, or otherwiſe, and this, becauſe ſuch 2 Wh 
terms for years, and intereſts in copyhold were not found: alter ed 
which they had do remedy, during the king's poſſeſſion either j . . eg 

g traverſe or monſirans de droit, becauſe ſuch intereſts were only withou 
1. chattels in cuſtomary hold, and not freehold. In like manner 80.1 
AM perſons having any rent, common, office, fee, or other prof ſonal 
* apprendre, if ſuch intereſt were not found in the office entitling the heator 
K king, they had no remedy by traverſe, or other ſpeedy meals H .. 
i without great and exceſſive charges, during the king's right ther- 
F | in. To redreſs theſe hardſhips on the ſubject, it is declared bf 
i . ſtat. 2&3 £.6. c. 8. that all perſons in the above caſes fal 

I enjoy their rights and intereſts, the ſame as if no office or inqui- (F) C 
1 5 tion had been found, or as they might if their intereſt had bert 
5 regularly found at the ſame time in ſuch inquiſition or offce 
| Remedy was given where a perſon was found, untruly heir of q 
. king's tenant, and the like. And where a perſon is untruly four 
4 lunatick, idiot, or dead, and in ſome other caſes, it is enacled, df 
. | the party grieved ſhall have a traverſe, and proceed to trial therein 1. Of ( 
i" and have like advantages as in other caſes of traverſe upon ume 
* inquiſitions and offices. The ſame of untrue finding, Where 2 fe * 
. ſon is attainted of treaſon, felony, or præmunire, the-party $ q FRO) 
3 b may have a traverſe or monſtrant de droit, without being _— s# Þ the 
* a petition of right, And in all traverſes taken upon this att, pe lepara 
1 directed, that the perſon purſuing his traverſe ſhall ſue out? of 
; of ſcire facias, one or more, as the caſe ſhall require, againſt * aablit 
; perſon as ſhall have an intereſt either by the king or by tus pu. Va 
; | 
; 
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tee, in like manner as upon traverſes and petitions in other caſes, = ;! 

with like pleas to the defendants in the ſcire faciar. 

If a term for years is found and ſold on an inquiſition on an Rex v. 

outlaw ry, a mortgagee not in poſſeſſion ſhall be allowed to plead to 22 

the inquiſition. N nen n ö und, 104. 
Upon outlawry, inquiſition thereon returned, levari iſſued, and Rex v. 

money levied, he who has a ſtatute-merchant, and is in poſſeſſion Frag. | 

of the land, may, on motion, have time to plead to the e N 

and inquiſition 3 and, on giving ſecurity; have the money in th 

ſheriff's hands repaid to him. | 5 . 2 

Where on an inquiſition a man was found "poſſeſſed of a term Watts v; 

ire uxoris, and after his death it was ſold on a venditioni exponas, 1 

the widow was permitted to plead to the inquiſition, though ſhe * 85 

had defended an ejectment brought by the purchaſer, and filed a 

bill in Chancery. | $3 56; 460d * 

If a man traverſes an inquiſition, the uſual courſe of the court Per Baron 

is to take ſecurity to the value of two years? profits of the land, NY 

becauſe in that time it is intended the right of the crown and party 8 

will be determined. \ WE 7 

To an inquiſition on an extent on an outlawry, the defendant as Rer. 

terretenant, may plead, that the party outlawed is dead, without 8 

ſetting forth a ſpecial title; for, upon affidavit of the fact, the * 

attorney-general uſually allows the plea, there being after the 

party's death no title ſubſſting in the cron. | L 
Where by office, or ſtatute without office, a particular eſtate is Linch v. 

reſted in the king, he in reverſion or remainder dependant-upon 2 65. 

that eſtate may, upon the determination of it, enter upon the king 88 

vithout traverſe, or amoveas manum. | | | 

So, if it be found by inquiſition that a perſon outlawed in a per- Stamf. Pr. 

ſonal action was ſeifed of lands, which B. claims, and the eſ- 7 

cheator take the profits by this falſe office; B. may diſturb him 


vithout a traverſe.] 


(F) Of the King's Grants and Letters patent: And 


herein, 
I, What Things the King may grant; and therein, 


1. Of Grants ariſing from his Prerogative of Power, and \ 
are inſeparably annexed to the Crown. 


* . 7 
* 4. 


* 


ROM the great truſt and confidence repoſed in the king, and Bro. pat. 16. 

the high authority with which he is inveſted, the law hath 79 Abr. 

tleparably annexed to the crown a power of granting and diſpoſ- , - vi 5.37, 

mg of divers rights and privileges, which cannot be granted or Co. Lit. 

tlabliſhed by any leſs authority. Of theſe there are ſome that have (29, | _ 

Weriſtence till created, ſuch as franchiſes, liberties, fairs, markets, Jenk. 79. 
Vo. V. | Pp hundreds, 307. 
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{a) And 
therefore a 
ſubject 


Bro. Patent, 
12. Noy, 
176. Darc 
v. Allen. 


13 H. 4. 14. 
Bro. Patent, 
12. 


Bro. Patent, 
100. 


Noy, 176. 


Moor, 4 6. 
wide title. 
Fairs and 
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(c F. N. B. 


220. 


Bro. Patent, 
33 


7 Co. 17,18. 


Plow. 339. 
Carter, 90. 
Carter, 92. 


ꝗ4 Inſt. 87. 
Sid. 338. 
Co. Lit. 114. 
Lev. 219. 


4 Inſt, 163. 
245. 


2 Inſt. 54. 


4 1nft, 161, 


Prerogative. 
hundreds, leets, parks, warrens, which the king (a) only by his pr 
rogative can (5) eſtabliſh. : 80 19 wad 


cannot build a caſtle or other place of defence without the king's licence, Co. Lit. 5, (5) be 
be created by ordinance, as my Lord Hobart expreſſes. Hob. 15. 


So, the king may grant pontage or murage to be taken by thus 
who erect new bridges or walls; but the payment thereof ſhall 
continue no longer than the bridge remains uſeful, or the wall ne. 
ceſſary for the defence of the ſubject. 

So, a grant of a ferry, and that every perſon going over ſhal 
pay a halfpenny, is good, being for the publick utility; and the 
payment is in conſideration of the particular benefit. 

But the king cannot grant toll to be taken in the highway, 
which are to be free to all people; and therefore a toll - traverſe 
toll-thorough cannot commence by grant at this day, but mult be 
claimed by preſcription. ' 

And indeed in all grants of this kind, the good of the publick 
ſeems to be principally regarded, as appears by the writ of (c) a 
quod damnum ; and in this, that if the king creates or grants: 
fair or a market to a perſon, and afterwards grants another to 
another perſon to the prejudice of the firſt, the ſecond grant i 
void. 

All extraparochial tithes belong to the king by his prerogatire, 
and may be granted by him. 

So, the king may grant a ſwan-mark or the game of wild ſwans 
in ſuch a river, and ſuch grant is good; but none can har 
a ſwan-mark unleſs he hath an eſtate of freehold of five mark 


per ann. 


So, all royal mines belong to the king, and he may grant them, 
but it muſt be by expreſs words. 

None but the king can erect a beacon or ſea-mark, unleſs he 
hath a licence or a grant for that purpoſe. 

Where the king hath a ſuit to a mill ratione prerogative, he maj 

ant it, | | 

All judicial offices which have been uſually granted by ths 
crown, are of the inſgnia maje/latis, and ſo inſeparably annexedto 
the crown, that they cannot be granted by any leſs authority, wor 
in any other manner, nor with other powers than as warranted 
the known and approved forms in ſuch caſes, | 

Hence commiſſions of a new invention, though under pretence 
of publick good, have been condemned; as commiſſions to ali 
weights and meaſures. : 

So, commiſſions to ſeize the goods and impriſon the bodies of all 
perſons who ſhall be notoriouſly ſuſpected of felonies or treſpaſſes, 
without any indictment or other legal proceſs againſt them, have 
been held illegal and void. 

So it has been held, that the king could not authoriſe perſons u 
take care of rivers and the fiſhery therein, according to the m. 
thod preſcribed by the ſtatute WP, 2. (13 Ed. 1. fat. 1.) c. 47. be- 
fore the making of that ſtatute. | * 
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Go, a grant by Hen. VI. to the corporation of dyers in London 2 laſt. 47. 
of a power to ſearch, c., and if they found any cloth dyed with ! 
logwood, that it ſhould be forfeit, was adjudged void; it being (e) Sid. 441. 
zgainſt law that any (a) forfeiture ſhould incur by letters patent. Vent. 47. 

The crown may grant cognizance of pleas to proceed /ecundum Lit. Rep. 
gem terre, but not to proceed by other laws; for that would be 2 
to make new laws, which the crown, being but one branch of the — ; 
legiſlative power, cannot do. | 2 * 
The king cannot grant to any to hold a court of equity, be- Hob. 63. 
cauſe this is in derogation of the common law; and the Chan- Noy, 147. 
cery in Chefter and Durham are incidents to a county palatine nay * 
which had jura regalia. 

A grant to the town of Berwicł that they ſhould be a county, Vent. 407. 
but no grant of having a ſheriff, was adjudged to be void, becauſe 
there would be no officer to execute and do juſtice, 

There are likewiſe perſonal prerogatives which the king only 
can grant, and which are of ſo high a nature, as that they cannot reps Patents 
be delegated to any other; ſuch as the power of making an alien, Skin. 606. 

1 denizen, the power of pardoning felonies, &c. | 

[A grant by the king within time of legal memory to a town Harg. Co. 
of the right of ſending repreſentatives to parliament is good with- Ht: 109. b. 
out firſt incorporating ſuch town. Thus, the city of miner, 2 
which hath never been incorporated, firſt ſent members to parlia. 
ment in the reign of Edward 6.] 


Dyer, 300. 


2, Of Grants ariſing from his Intereſt. 


It ſeems to be clearly agreed, that the king may alien, grant, or Plow, 236. 
charge any branch of his revenue, in which he hath an eſtate of i214. Berk: 
inheritance, as alſo his lands in fee-ſimple, though he is ſeiſed of pd bop 
them jure corone. And this power is ſaid to be founded on Co. Lit. 1g. 
reaſons of ſtate, and ariſes from the nature of our conſtitution, by 7 Co. 12+ 
vlich the king is diſabled to levy money on the ſubject without 
a act of parhament ; ſo that if this power were not inherent in 
the crown, the kingdom might ſuffer by a ſudden invaſion, &'«. 

Allo, as rewards and puniſhments are the ſupporters of all go- 
rernments, it is but highly reaſonable that the crown ſhould have 
the power of rewarding thoſe who deſerve well. And this hath 
been the conſtant uſage of the kings of England, by granting out 
al the erown· revenue penſions and eſtates to thoſe whoſe ſervices 

e been meritorious, as alſo to ſuch of the nobility whoſe for- 
unes have come to decay. | 1 

Lands in ancient demeſne, though they ſeemed moſt appropriate 5 Mod. 55. 
v the king's uſe of any of his revenues, (for the tenants had ſeveral Ie Holt, 
Povileges, all relating to the king, as not to be empleaded out of the dt. Ancient 
Manor, to be free of toll for all things concerning their ſuſtenance Demeſne. 
ind huſbandry, not to be impannelled on any inqueſt,) were, not- 

"thſ{anding all this, always alienable. | 
ay goods of felons, fugitives, perſons' outlawed, c. waifs, 9 Co. 25. 
* deodands, wreck, Cc. are deemed the flowers of the N 
n, and diſtinguiſhed by that name; and theſe the king clearly Macatta's 
Pp 2 may 


380 -  Prerogative. 


eaſe. may grant; and between theſe and liberties and franchiſes, whis 
wg og have no exiſtence till created, a diſtinction hath been eſtabliſh) 
And. 859, Viz. That if the firſt of theſe, and the poſſeſſions to which they a 
Med. 232. appendant or annexed, come to the crown, they fink in the crom, 
and the king is ſeiſed of them again jure corone ; but, if the poll 
fions, to which liberties or franchiſes, ſuch as fairs, markets, ts, 
are appendant, come to, the crown, yet theſe laſt are not extind 
but continue to exiſt according to their firſt eſtabliſhment, 
Cro. Els, If the king grants to F. S. felons? goods, or waifs and ſirmy 
-< Pg within his manor, J. S. ſhall have them in the lands of the fres 
Bet, holders; for they are liberties due to the king, which he ny 
grant, and are not charges to the ſubjeCt ; for the king hath thi 
right in every man's land, and therefore may grant it to another, 
Yelv. 29. The forfeiture of goods and chattels in an outlawry in a per 


poſt- 
main 
and 1 
Bar h 
ng, 

herec 
to th 
ciouſ 


wag Rep. ſonal action belongs to the king, which the king may, and uſual 

does grant to the perſon who is at the expence of ſuing out the liſt w 

outlawry ; yet this is but ex gratia regis, and not debito juflitie, liſt, b 
Ld. Rayn, All fines for offences de jure belong to the king, becauſe it s difor 
13 214+ his correction, and the publick revenge is in his hands; but te g 

king may grant them to others, thoſe 
* It was — in the Banker's caſe, that King Car. II. having te 7"! 
+ 024, ag revenue of exciſe veſted in him, his heirs and ſucceſſors, by act d defic! 
pl. 11. The Parliament, might grant or charge the ſame or any part thereof; ciouſl 
x7 agg 5% and that, accordingly, the letters patent and grant of 25,000 the d 
Tr. 136. ber ann. out of the hereditary revenue of exciſe, for the payment df 8 | 

a 


intereſt to Sir Robert Vinor and others, of whom the king hat 
borrowed large ſums of money, till ſuch time as the principd 5 gr 
debt ſhould be diſcharged, were good and valid in law, and bound certat 
the king's ſucceſſors ; although it was objected, that this revenue 


was granted by act of parliament ; that it aroſe out of the purls (that 
of the people, and that it was given in lieu of wards, livericy lets 
purveyances, &c. which were inheritances unalienable. But to an 
theſe it was anſwered and reſolved, that being given in fee, thou ® Cec 
by act of parliament, it muſt have the ſame incidents as other in. * to 
heritances in fee have, one of which is to be alienable at pleaſure; 4 of 
and as to its being granted in lieu of inheritances which were © hy 
unalienable, that was held not to be material, as thoſe inheritancts « the 
were extinct, and fo could not affect inheritances of another na- * pat 
ture newly given: beſides, thoſe inheritanees.of wards, livetics > un 

( po 


Sc. were in effect alienable, for they might have been releaſed of 
diſcharged. | 5 : : 
[It ſhould ſeem, that before the Revolution there was proper! * ſh; 


no publick revenue, but that all the revenues both ordinary a0 g for 
. were tlie king's only, and wholly diſpoſable at his 5 tw 
pleaſure. Upon the introduction of the funding ſyſtem at the Re mi 


volution, appropriations became neceſſary, and therefore a certall - 

portion only of the. revenues hath been ſince that period ſubjel * 
to the immediate diſpoſition of the crown, for the ſupport of ig 
honour and dignity. This, in the late reigns, conſiſted of m 
annuity granted by parliament, and the hereditary revenues ot the 
crown. that is, the produce of certain branches of the — 
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poſt-office, the duty on wine licences, the revenues of the re- 
maining crown lands, the profits ariſing from courts of juſtice, 
and in King William's reign, the 4 1-half per cent. duties ariſing from 
Barbadoe and the Leeward Iſlands, But his preſent Majeſty hav- 
ing, ſoon after his acceſſion, ſignified his conſent, that his own 
hereditary revenues might be ſo diſpoſed of as might beſt conduce 
to the utility and ſatisfaction of the publick; and having gra- 
ciouſly accepted the limited ſum of 800,000 /. per annum for the 
ſupport of his civil liſt; the hereditary and other revenues were 
carried into and made a part of the aggregate fund; and the ag- 
gregate fund was charged with the payment of the whole annuity 
to the crown of 800,000 J. which being found inſufficient, was 
increaſed in 1777 to 900,000 /.. per annum. | 

The power of the crown with reſpect to grants out of the civil 
liſt was till lately wholly unlimited, that part of it, called the penſion 
liſt, being totally diſcretionary in its amount. 'This occaſioned great 
diſorders in the adminiſtration of the civil liſt, and by exhauſtin 
too great a part of the reyenues, diſappointed the juſt claims of 
thoſe who had liens upon them, and reduced the crown to the 
painful neceſſity of making application to parliament to ſupply the 
dehciencies, His preſent Majeſty having therefore been gra- 
ciouſly pleaſed to expreſs to his parliament his defire to diſcharge 
the debt on his civil lift, without any new burden upon the pub- 
lick, and to introduce a better order and economy in the civil liſt 
eltabliſhment, it was propoſed to reduce the penſion liſt, both in 
its groſs quantity, and in its larger individual proportions, to a 
certainty, It is therefore enacted by ſtat. 22 G. 3. c. 82. $17. 
that * for the better regulation of the granting of penſions,” 
(that is, of penſions chargeable upon the civil liſt, for this ad af- 
ects only to regulate and reform the civil liſt eſtabliſhment,) 
* and the prevention of abuſe or exceſs therein, no penſion ex- 
* ceeding the ſum of three hundred pounds a- year ſhall be granted 
* to or for the uſe of any one perſon ; and that the whole amount 
Hof the penſions granted in any one year, ſhall not exeeed fix 
* hundred pounds; a liſt of which, together with the names of 
* the perſons to whom the ſame are granted, ſhall be laid before 
* parhament in twenty days after the beginning of each ſeſſion, 
* until the whole penhon liſt ſhall be reduced to ninety thouſand 
pounds; which ſum it ſhall not be lawful to exceed by more 
* than five thouſand pounds in the whole of all the grants: nor 
* ſhall any penſion, to be granted after the ſaid reduction, to or 
* for the uſe of any one perſon, exceed the ſum of one thouſand 
tuo hundred pounds yearly, except to his Majeſty's Royal fa- 
* mily, or on an addreſs of either houſe of parliament.” 

And by F 18, reciting that © it had been uſual that perſons 
© Who have ſerved the crown in foreign courts, had, after the 
F Expiration of their ſervice, at his Majeſty's pleaſure, received 
4 luch proportion of their former appointments, as to his _— 
> hath ſeemed expedient, it is enacted, That nothing in this 

contained relative to penſions ſhall be conſtrued to extend to 
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cc ſuch allowance, either in preſent or in future, provided thy 
ce the ſaid perſons do not ſeverally enjoy ſome place or other pu- 
cc fit from the crown, to the amount of the penſion uſually allowe 
« in ſuch caſes; provided that the liſt of the ſaid penſion 
& ſkall be laid, in the manner before mentioned, before parliz. 
« ment.” | 
By 5 19. reciting that much confuſion and expence had ariſen 
& from having penſions paid at various places, and by variou 
« perſons; and that a cuſtom had prevailed of granting penſions 
« on a private liſt during his Majeſty's pleaſure, upon a ſuppoſ- 
« tion that in ſome caſes it may not be expedient for the publick 
« good to divulge the names of the perſons in the ſaid liſt, or tha 
<« it may be diſagreeable to the perſons receiving ſuch payments 
& to have it known that their diſtreſſes are ſo relieved, or for ſu- 
« ing the expence of fees and taxes on ſmall penſions z by means 
c of which uſage, ſecret and dangerous corruption may hereafter 
« be practiſed:“ Reciting further, that “ it is no diſparagement 
ct for any perſons to be relieved by the royal bounty in their dil 
cc trefs, or for their deſert, but, on the contrary, it is honour- 
te able, on juſt cauſe, to be thought worthy of reward, it is en- 
« acted, That no penſion whatever, on the civil eſtabliſhment, 
&« ſhall thereafter be paid but at the Exchequer, and in the ſame 
& manner as thoſe penſions which were then paid and entered 2 
& the Exchequer, under the head, title, and deſcription of Penfns 
* and with the name of the perſon to, whom, or in truſt for whom, 
te the ſaid penſion is granted; and that thoſe which are transferred 
5 thither by this act ſhall be ſubject to no taxes or fees whatever, ei- 
C cept the taxes and fees to which before this act they were ſub» 
ce ject; any ſtatute, law, or uſage to the contrary notwithſtanding: 
Nor ſhall any penſion hereaftcr to be granted be charged at the 
«. Exchequer with further or other fees than were heretofore paid 
«© on penſions to the paymaſter of the penſions.” It is, however, 
by g 21. permitted to the high treaſurer, or firſt commiſſionet 
of the treaſury for the time being, to return into the Exchequer 
any. penſion or annuity, without the name of the perſon to whom 
it is made payable, on his taking an oath, that according to the 
beſt of his knowledge, belief, and information, the penſion or an- 
nuity ſo returned without a name by him into the Exchequer, 5 
not, directly or indirectly, for the benefit, uſe, or behoof of any 
member of the Houfe of Commons, or, ſo far as he is concerned, 


applicable, directly or indirectly, to the purpoſe of ſupporting ot 


procuring an intereſt in any place returning members to parlis- 
ment: upon taking which oath, it is enacted by g 22. that the pen 
ſion or annuity ſhall be paid at the Exchequer to the order of the 
bigh treaſurer, or firſt commiſſioner, whoſe receipt ſhall be 80, 
cepted and taken as an acquittance for the ſame. But by 5 23. 

any ſuch ſecret penſion ſhall continue in the liſt for more than fre 
years, the high treaſurer, or firſt commiſſioner of the trealur 
or one of the ſecretaries, or one of the chief clerks of the tres 
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Prerogative. | 
ſhall be paid at the Exchequer, that he believes that the perſon for 
whoſe uſe the ſaid penſion or annuity hath been granted is living. 

In order to prevent, as much as may be, all abuſes in the diſpoſal of 
monies iſſued under the head of ſecret ſervice money, or money for 
ſpecial ſervice, theſum to be iſſued or paid from the civil liſt revenues 
for the purpoſe of ſecretſervice within this kingdom ſhall not exceed 
the ſum of ten thouſand pounds in any one year : And as to foreign 
ſecret ſervice money, it is enacted, that when it ſhall be deemed 
expedient by the "Treaſury to iſſue, or in any manner to direct the 
payment of any money from the civil liſt revenues for that pur- 
poſe, the ſame ſhall be iſſued and paid to one of his Majeſty's prin- 
cipal ſecretaries of ſtate, or to the firſt commithoner of the admi- 
ralty, who ſhall for his diſcharge at the Exchequer, within three 
years from the iſſuing of ſuch money, produce the receipt of his 
Majeſty's miniſter, commiſſioner, or conſul in — parts, or of 
any commander in chief, or other commander of his Majeſty's 
nayy or land forces, to whom the ſaid money ſhall have been fent 
or given, that the ſame hath been received for the purpoſe for 
which the ſame hath been iſſued; which receipt ſhall be filed in 
the Exchequer to charge the ſaid miniſter, commiſſioner, Qc., 
with the ſame z and the ſaid receipt, on proof of the hand-writing, 
ſhall be ſufficient to acquit and diſcharge the ſaid ſecretary, &c., 
in their accounts at the Exchequer. And by 5 26. any foreign 
miniſter, &c, charged at the Exchequer with the receipt of any 
ſecret ſervice money, ſhall ſtand acquitted thereof, if within one 
year after his arrival in Great Britain, he ſhall either return the 
laid money into the Exchequer, or make oath before the barons of 
the Exchequer, or one of them, that he has diſburſed the money 
intruſted to him for foreign ſecret ſervice, faithfully, according 
tothe intent and purpoſe for which it was given, according to his 
belt judgment for his Majeſty's ſervice. And by 5 27. whenever 
it [hall be neceſſary for the ſecretary or ſecretaries of ſtate, or firſt 
commiſſioner of the admiralty, to pay any money ĩſſued for foreign 
ſecret ſervice, or for ſecret ſervice in detecting, preventing, or 
&leating treaſonable or other dangerous conſpiracies againſt the 
ſtate in any place within this kingdom, then it ſhall be ſufficient 
to acquit and diſcharge ſuch ſecretary, &c. or ſuch ſecretary or 


ſecretaries, or the under-ſecretary of ſtate in the office to which 


ſuch ſecret ſervice money hath been paid, or for the firſt com- 
miſſioner of the admiralty, or the ſecretary of the admiralty, to 
make oath, that the money paid to him for foreign ſecret ſervice, 
ir for ſecret ſervice in detecting, preventing, or defeating treaſon- 


able or other dangerous confpiracies againſt the ſtate (mutatis mu- 


tondis, as the caſe may be), has been bond fide applied to the ſaid 
purpoſe or purpoſes, and to no other; and that it hath not 
appeared to him convenient that the ſame ſhould be paid abroad. 
By (28. it is enacted, that no certain or ſtated ſum ſhall be given 


Tr allowed out of the civil liſt revenues, under the name of ſecret 


vice money, as had been theretofore the practice; but when an 
monies for ſecret ſervice ſhall be deemed neceſſary by the commiſ- 


bonerg of the treaſury, the ſame ſhall be iſſued by their direction, 
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Prerogative. 


as the occaſion ſhall require, in the manner thereinbefore direfe, 
And by 5 29. whenever any money ſhall be iſſued for the purpok 
of any ſpecial ſervice, or ſhall be given without proviſion of annul 
or other ſtated payment, but in a groſs ſum or ſums, as to an 
ſecretary or ſecretaries of the treaſury, or others, to be paid ow 
to or for the uſe of any perſon or perſons for ſpecial ſervice, org 
of royal bounty, the ſaid money, together with the ſpecial ſervice 
or ſervices, or as of royal bounty, to which the ſame 1s applied, 
as alſo the name of the perſon or perſons to whom it is paid, ſhall 
be entered in a book to be kept for that purpoſe in the treaſury, 
in order to be produced to either houſe of parliament, if required, 
And for the better prevention of all practice by which ſuch grants 
as of bounty may be made a colour under which penſions may be 
ſubſtantially granted, it is enacted by 5 30. that any money { 
given as of royal bounty, to any perſon more than once in three 
years, the ſame is and ſhall be reputed a penſion to all intents and 
purpoſes whatſoever, , 

The act next divides the payments of the civil liſt revenues ini 
ſeveral diſtinct claſſes, and directs that no ſalary or penſion (hull 
be paid but in the order there preſcribed. And it farther pro 
vides, that if any ſalary, fee, or penſion, or any part thereoh 
remain in arrear at the uſual time of payment, at the end of a 
period of two years, from want of caſh belonging to the civil lil 
revenues to pay and diſcharge the ſame, ſuch arrear ſhall not be 
carried as a debt to the account of the year following, but ſhall be 
wholly lapſed and extinguiſhed, as if the ſame had not been 

ayable. 

N The ſtatute of 1 Ann. c. 7. which provides for the civil lif 
eſtabliſhment of that reign, reſtrains the power of the crown in 
the diſpoſal of its land revenue, and enacts that no grant ſhall 
be made by the crown of any manors, meſſuages, lands, tene: 
ments, rents, tithes, woods, or other hereditaments (advowſon 
of churches and vicarages only excepted), whether belonging t0 
the crown in right of the crown of England, or as part of the 
principality of Malet, or of the duchy or county palatine of Lat 
cafter, or otherwiſe howſoever, for any longer term than one and 
thirty years or three lives, or ſome term determinable upon one, 
two, or three lives, and unleſs it be made to commence from 
the date or making thereof; and if to take effect in reverſion, 
it do not, together with the eſtate in poſſeſſion, exceed three 
lives or the term of 'one and thirty years in the whole; ut 
leſs the tenant be puniſhable for waſte, and unleſs the ancient 
rent, or more, that hath been paid for the greater part of twenty 
prone prior to the grant, be reſerved upon it; and if no tet 
zath been paid before the grant, then unleſs there be reſerved 
a reaſonable rent, not under the third part of the clear year 
value of the eſtates compriſed in the grant; and alſo ſuch rents 
be made payable to the queen, her heirs or ſucceſſors who f 
make ſuch grant, and to her or their heirs or ſucceflors, during 
the whole term of the continuance thereof. But, where e 
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Prerogative. 


ments belonging .to the crown ſhall, at the-time of making any 
leaſe or grant thereof, conſiſt of buildings thereon, which may 
want to be repaired or re-edified, in ſuch cafe, to encourage the 
re-building or-reparation thereof, it is provided that the crown 
may grant ſuch tenements or hereditaments, for a term not ex- 
cceding fifty years or three lives, ſo as ſuch grant be made to 
commence from the date or making thereof, or if in reverſion, that 
itdo not with the eſtate in poſſeſhon exceed fifty years or three lives 
from the date or making thereof, and that it be under the other 
reſtrictions required in the grants of one and thirty years. But 
this proviſo is repealed by ſtat. 34 G. 3. c. 75. except as to grants 
under the ſeals of the duchy and county palatine of Lancafter; and 
it is enacted, that where any land or ground belonging to the 
crown ſhall be deemed proper by the treaſury for the erection of 
houſes or other buildings thereon, or for neceſſary gardens, yards, 
curtilages, and other appurtenances to be enjoyed therewith, and 
ſhall be by their order directed to be appropriated to that uſe, and 
where the leſſee ſhall agree and covenant to erect buildings there- 
on of greater yearly value than the land or ground fo to be leaſed 
er granted, or where the greateſt part of the yearly value of any 
tenements or hereditaments belonging to the crown doth or ſhall, 
at the time of making any grant thereof, conſiſt of any buildings 
thereon, 1n any of thoſe caſes, the crown may grant the land or 
ground fo directed to be ſet apart, or the tenements or heredita- 
ments of the above deſcription, for any term not exceeding ninety- 
nine years, or three lives to be computed from the date of the 
grant, or if in reverſion, not exceeding, together with the eſtate in 
poſſeſſion, the like term of ninety-nine years, or three lives, to be 
computed in like manner from the date of the grant, ſo as when 
ere ſhall happen to be any ſubſtantial building upon the ground 
to be demiſed, or that the buildings thereupon ſhall not require, 
or not be intended and agreed to be rebuilt, there be reſerved an 
annual rent not leſs than two-thirds of ſuch annual ſum as ſhall 
de deemed by the treaſury a reaſonable rent or conſideration for 
ſuch buildings and ground reſpectively, for the term intended to 
be granted, and ſo as there be paid to the uſe of the crown a fine 
tothe amount of the remaining part of ſuch annual ſum, ſubject 
oa diſcount, which ſhall not be computed at a higher rate than 
tic higheſt legal rate of intereſt at the time of making ſuch grant z 
nd when there ſhall happen to be no ſubſtantial building on ſuch 
ground as the buildings thereon require, or ſhall be intended and 
greed to be rebuilt, or other new buildings to be erected thereon, 
a that caſe there ſhall be reſerved ſuch annual rent as ſhall be 
lecmed by the treaſury a reaſonable rent or conſideration for ſuch 
and and old buildings for the term intended to be granted, without 
i 


huldings of this laſt deſcription, there be contained a covenant or 
condition on the part of the grantee, for the erecting of proper aud 


abc houſes and buildings thereon, within a reaſonable time, 
o be in each caſe limited for that purpoſe, and ſuch other cove- 
flts for keeping buildings in repair, and doing all ſuch other 
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acts as the treaſury ſha!l think reaſonable; and ſo as all ſuch um 
be reſerved to be paid free of all taxes and aſſeſſments during th 
whole term, except ſuch rent or ſuch part thereof, during ſug 
part of the term as the treaſury ſhall think fit to be allowed, ng 
exceeding in any caſe the term of three years: and fo ag 
ſuch grantee or leſſee ſign, ſeal, and deliver a counterpart of ly 
grant or leaſe, which counterpart ſhall not be ſubject to any ſtam 
duty. | 

And it is further enacted, that on every grant, leaſe, or oda 
aſſurance by the crown under the great ſeal, or ſeal of the Ex 
quer, of any manors, meſſuages, lands, tenements, rents, tiths, 
woods, or other hereditaments, (advowſons of churches and vicws 
ages, and ſuch tenements and grounds, with buildings ered 
thereon, as are hereby authoriſed to be granted for any term ng 
exceeding ninety-nine years or three lives, and whereon any i 
or fines ſhall be payable as aforeſaid only excepted,) whereby ay 


| eſtate or intereſt whatever at law or in equity ſhall paſs from tle 


crown, there be reſerved ſuch clear annual rent as by the treaſun 
ſhall be deemed reaſonable, without taking any fine for the ſame; 
which rent ſhall be made payable to the crown during the whok 
term of the continuance thereof; but no ſuch grant ſhall be godl 
unleſs the grantee execute a counterpart thereof, ſuch counterpat 
however not to be ſubject to any ſtamp duty. 

With reſpect to the renewal of the crown leaſes, it is enacted 
that no leaſe or grant of any manors, meſſuages, lands, tenementy 
tithes, woods, or other hereditaments belonging to the cron 
within the ordering and ſurvey of the Exchequer in England, ſhal 
be renewed, until within five years of the period of the expiration 
thereof, except ſuch tenements and hereditaments as are auth 
riſed by this act to be granted for any term not exceeding ninety 
nine years, nor ſhall any grant of any ſuch tenements and hers 
ditaments ſo authoriſed to be granted be renewed, until with 
twenty years of the period of the expiration thereof, nor al 
grant for lives, ſo long as there ſhall be more than one of ſuc 
lives in being. However, where it ſhall appear to the ſatisfaQuol 
of the Treafary, that any perſon, has, at any time before tit 
paſling of this act, entered into any covenants or engagements 
obtain renewals at earlier periods, in confidence that the fant 
could be renewed according to the ordinary practice in ſuch caſt 
in that caſe, a renewal may be made at a greater diſtance of um 
from the expiration of the leaſe, ſo as to enable ſuch perſon u 
perform his engagements: In like manner, where any perſon ſha 
be the leſſee of any tithes of any lands, or any profits iſſuing dn 
of any lands, and ſhall be the owner of, or intereſted in | 
lands, the Treaſury may order a renewal of ſuch leaſe at ſuch times 
as ſhall appear to them convenient for the moſt beneficial ens, 
ment of ſuch tithes or other profits, together with ſuch han? 
and where it ſhall appear to the ſatisfaction of the Treafury, 7 
any leſſee of lands belonging to the crown, has, before the p k 
of this act, demifed, or agreed to demiſe the ſame, for the pu 


poſe of improving them by building, and has entered _ all 
cov 
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corenants or engagements, in conſequence whereof ſuch perſon 
would, by reaſon of the improvements ſo made, be bound to pay, 
upon the renewal of any leaſe or grant of ſuch lands, more than 


h rea 
ing the 


* he would be entitled to receive from the under: leſſees or leſſee 
erg thereof; in ſuch caſe, the Treaſury may make an abatement in the 
\ of rent and fine to be reſerved and paid to the crown in conſequence 
y lang of ſuch improvements, and ſuch leaſe or grant as ſhall be made 


(regard being had to ſuch circumſtances) ſhall be good and ef- 
fectual, It is alſo provided, that where any waſtes belonging to 
the crown ſhall be incloſed by authority of parliament, or where 


Ir other 


Exchs 

„tie =" lands or grounds belonging to and held under any leaſe or 
dun 62"! from the crown under the great ſeal, or ſeal of the Exche- 
ered ger, {ball be deemed by the Treaſury fit to be planted and ap - 


propriated to the growth of wood or timber, or any farm-houſe, 
or other ſubſtantial building, to be ereCted for the better manage- 
ment and improvement of any lands or grounds, or any pits, 
ſhafts, levels, watercourſes, engines, or other works, to be made 


-rm not 
any fie 
eby ay 


rom th ' - ae. 

creafur for the better working of any mines, quarries, or collieries be- 
e fave longing to the crown, and holden as aforeſaid, and where the 
« while rm or eſtate in poſſeſſion therein ſhall be deemed by the Treaſury 
w* be inſufficient to repay the coſts and charges of tuch works and 
nterpar MG provements, with reaſonable profit and advantage to the par- 


ties making or cauſing the fame to be made, or to their repre- 
ſentatives or aſſigns, in all ſuch caſes, it ſhall be lawful at any 
time hereafter to grant any further leaſe of any ſuch houſes or 
ether buildings, land, or ground, for any term not exceeding the 


enacted, 
.ements 


wh, 
ad, tl term hereby authoriſed to be granted; provided that there be re · 
piration ſerved and made payable to the crown the rents above required, 
* authe- nd that covenants or conditions be inſerted therein on the part 
** of the lefſees, for erecting ſuch new houſes or other buildings, 
1 ber- performing ſuch reſpective works and improvements, at the 
il withit colts and charges of ſuch leſſees, within a reaſonable time to be 
nor n eich caſe limited and appointed for that purpoſe, where ſuch 
of fuck bouſes or buildings, or works and improvements, ſhall not have 
zac bern previouſly erected or made. But no grant ſhall be made of 
core te lands capable of ſurvey until a ſurvey ſhall be had, and eſti- 
ments unde be made of the improved annual value of the eſtate propoſed 
he ſan: d be granted by a ſurveyor to be appointed by the Treaſury or 
ch caſt urveyor-general of the land revenue, which ſurveyor is to certify 
of tint ® lame upon oath, and is alſo to ſtate for what term of years it 
*erfon n all appear to him moſt beneficial for the intereſt of the crown, 
ſon {hall o grant ſuch holding or ground, regard being had to the quality 
uing out ind condition of the building then ſtanding upon ſuch ground, 
in ſuch 0 of the buildings propoſed to be erected thereon. But where 
ich tine de tenements propoſed to- be leaſed, are of a fixed and unim- 
al enjof Porable value, or where they are incapable of valuation b 
h lands: wy of a ſurvey or inſpection, or where they are of ſuch ſmall 
ury that = not to be worth the expence of a ſurvey, a leaſe of them. 
e paſſing = granted or renewed, under the direction of the Treaſury, 
the put ut any previous ſurvey or eſtimate. | 
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$ 22, The act further provides, that the ſurveyor-general ſhall every 


three years, within thirty days after the commencement of the 
ſeſſion of parliament, certify under his hand and ſeal to the king 
and both houſes of parliament, what leaſes or grants of any yan 
of the land-revenue of the crown ſhall have been made within tha 
time, for what terms, and alſo the annual value of the tenement 
and hereditaments compriſed in ſuch leaſes, as returned on oh 
by the ſurveyors employed to ſurvey the ſame, and the annul 
value by the laſt preceding ſurvey thereof, {where there ſhall hap 
pen to be a former ſurvey or valuation thereof in the cuſtody 
power of the ſurveyor-general,) what rents ſhall have been ms 
ſerved upon, and what fines paid for every ſuch leaſe, and th 
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conſiderations for making them; and alſo, ſo far as the ſame cu ws this 

be done, the rents and fines which were reſerved and paid upon their pr 

for the laſt preceding leaſe or grant of ſuch tenements or be ©* 
ditaments. | * 
Although the above ſtatute of 1 Aun. c. 7. 57. reſtrains the gen 

crown from alienating the hereditary revenues and duties thereby : ” 1 

$8. granted for the ſupport of the civil liſt, yet it does not diſable i « forth 
from making ſuch grants or leaſes of lands and hereditamem WW | 

parcel of the duchy of Cornwall as it was authoriſed to make ly _ 

ſtat. 12 V. 3. c. 13. or from granting away or reſtoring eſtate ef did. 

forfeited for treaſon or felony, ſeized upon outlawry, or u ** 4 

in execution, or from making cuſtomary grants or admittances d * 

copyhold eſtates. And the ſtatute of 1 G. 3. c. 1. which cam NUL 

the hereditary duties to the aggregate fund, confirms and ef * e 

bliſhes the above clauſes of the ſtatute of Queen Anne. Lb 

The aft in The duty of 4 1-half per centum ariſing from Barbadzes and the ©! be 
Barbadoes Leeward Handi, was a l and 1 b rand © 
was palles L , a perpetual and irrevocable revenue gram 3 
the iah of to King Charles II. his heirs and ſucceſſors, originally by an the court 
— * 2663. of the aſſembly of Barbados, and afterwards by ſimilar acts of e . 
ide fat. aſſemblies of the other Briti "| br 
i e. . ritiſh Leeward. lands, charged upon 4 Throw 
Comm. dead commodities the growth of the iflands, ſhipped to any pana « +: in 
_— zoth the world. It appears to have been granted in exchange for e 
arch1702. - " aſſemb 
Ser debe. acknowledgment of forty pounds of cotton per head, and all ti Y ce 
inthe Houſe duties, rents, and arrears of rent due to the proprietor or grants und [earne 
of Lords in of the above iſlands, for quieting the poſſeſſions of the inhabitan 3 
1795 upon Of the iſlands, for a full confirmation of their eſtates and tenum * 
the penſions for holding their ſeveral plantations to them and their heirs for ext ere 
granted out in free and common ſocage, and in conſideration of the gf — 
toLors charges neceſſary for maintaining the honour and dignity of  F*$ 
Auckland Majeſty's authority there, the publick meetings of the ſeſlons e e all 
. often attendance of the council, and the reparations of the fort ha 
The right of and other publick charges incumbent upon the government. the tives 
— 3 duties were, during part of King William's reign, appropriated 33 
DO by the other hereditary revenues of the crown for the ſupport ol [x 
vir:ue of the Civil liſt, but were diſappropriated in the commencement of the {us I parliamie 
prerogative ceeding reign. This diſappropriation ſeems to have taken PR "lag 


Ny — in conſequence of an addreſs from the Houſe of Commons = 


iflands 8 
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queen, grounded upon a petition to that Houſe from the mer- upon the 
chants and planters of Barbadoes, praying that the duties may be uns ed | 
plied to the local purpoſes of the iflands, with which, as it may very Fully 


be ſuppoſed, the queen promiſed a compliance. But notwith- diſcuſſed in 


eren 
of the 
e king 


* * landing this reſolution and addreſs of the Houſe of Commons, — 
in that and conſequent declaration from the throne, theſe duties have not and Hall, 
aer in fact been, or been conſidered to be, appropriated merely to the _ — 
n " ſervice of the iſlands, but are holden to be an entirely open fund, n g fl. 
11 applicable to any purpoſes, which the bounty of the crown may lows:--The 
p- N . - : iſland of 
les MAY require. 
ody & direct, or its een * y require | pogo 
een u farrendered by capitulation in 1762, and, with its dependencies, was finally ceded to Great Britain by 
the cefiaitive treaty of peace at Paris on the 10th of February 1763. The chief ſtipulation material to 
nd the the preſent purpoſe in favour of the inhabitants, as well by the treaty as by the articles of capitulation, 
me can x33 this-=That, as they would become, by their ſurrender, ſubjects of Great Britain, they ſhould enjoy 
e their properties and privileges, and pay taxes, in like manner as the reſt of his Majeſty's ſubjects of the 
pon ather Britith Leeward Iſlands. The iſland and its independencies being thus become a Britiſh colony, 
r ber one of the firſt meaſures of government was to ifſue a proclamation under the great ſeal, bearing date the 


5th day of October 1763, wherein, amongſt other things, it is declared, That the king, by letters 
patent under the great ſeal, had given exprefs power and direction to the governor, as ſoon as the ſtate 
« and circumſtances of the colony would admit thereof, with the advice and conſent of the council, 
« 2nd the repreſentatives of the people, to make, conſtitute, and ordain laws, ſtatutes, and ordinances, 
« for the good government thereof, as near as may be agreeably to the laws of Englind, and under ſuch 
u regulations and reſtrictions as are uſed in the other Britiſh colonies.” This proclamation was fol- 
loned by another, dated the 26th of March 1764, inviting purchaſcrs upon certain terms and con- 
duons. The governor thus ſaid to have been appointed, was General Melville, whoſe commiſſion how- 


ins the 
thereby 
iſable it 
tamen 
nake by 


- eſtate ter did not bear date until the gth of April 1764, and the aſſembly which he was. directed to ſummon, 
| taken met for the firſt time in 1765. But before that time, indeed before the departure of the governor 
* fom England, letters patent were iſſued under the Great Seal, bearing date the zoth of July 1764, 
ances df which after reciting, that the above duty of 4 1-half per centum was payable in Barbadoes, and in all the 
1 Carries Britiſh Leeward Iflands ; and the expediency and importance to the other iſlands that the like duty ſhould 
nd eſu take place in Grenada, orders and directs, by virtue of the prerogative royal, that from and after the 


29th day of September then next, the duty of 4 1-half per centum in ſpecie ſhould be raiſed and paid to 

de king, his heirs and ſucceſſors, upon all dead commodities, the growth and produce of Grenada, that 
and the ſhould be ſhipped off from the ſame, in lieu of all cuſtoms and duties formeily paid to the French king. 
The queſtion therefore ſubmitted to the court was, Whether it was competent to the crown, under the 
wore circumſtances, to levy this duty merely by virtue of the prerogative royal? The determination of 
Jy an al the court was againſt the crown, but it reſted ſolely on the circumſtance of the proclamations of October 
ts of the 174, and March 1764, being of prior date to the letters patent, by which means the king had precluded 


1 kimielf from the exerciſe of legiſlative authority over Grenada, before the letters patent were iſſued. 
upon * Through inattention,” ſaid Lord Mansfield, “of the king's ſervants, in inverting the order in which. 
1 part dd * the intruments ſhould have paſſed, and been notoriouſly publiſhed, the laſt act is eontradictory to, and 
e for at violation of the firſt, and is therefore void; and the duty can only now be levied, by an act of the 
Al othe! * aſſembly of the i land, or by an act of the parliament of Great Britain.“ But, although the queſtion 


In this caſe was immediately determined upon the inverſion of the order of the inſtruments, yet the noble 
r grantet un! learned Judge, in delivering the judgment of the court, went very fully into the law upon the ſubject. 

Hu Lordſhip fated theſe fix propofitions as clear, and in which the counſel on both fides were perfectly 
weed : 1ſt, A country conquered by the Britiſh arms becomes a dominion ef the king in right of his 
mM; and therefore neceſſarily ſubje& to the legiſlature, the parliament of Great Britain. 2d, The 
UMnered inhabitants once received under the king's protection, become ſubjects, and ate to be unĩverſ- 
uy confidered in that light, not as enemies or aliens. 3d, The articles of capitulation upon which the 
wuntry is ſurrendered, and the articles of peace by which it is ceded, ate ſacred and inviolable, according 
® their true intent and meaning. 4th, The law and legiſlative government of every dominion equally 
ets all perſons and all property within the limits thereof; and is the rule of decifion for all queſtions 
Mich ariſe there. Whoever purchaſes, lives, or ſues there, puts himſelf under the law of the place. 
An Engliſhman in Ireland, Minorca, the Iſle of Man, or the Plantations, has no privilege diſtinct from 

auves. 5th, The laws of a conquered country continue in force, until they are altered by the con- 
bert; the abſurd exception as to Pagans,mentioned in Calvin's cafe, ſhews the univerſality and antiquir 
7 the maxim, For that diſtinction could not exiſt before the Chriſtian æra, and in all probability aroſe 
— che mad enthuſiaſm of the Cruſades, 6th, If the king, that is, the king without the concurrence 
Kuen, has a power to altet the old and introduce new laws in a conquered country, this legiſla- 
being ſubordinate, that is, ſubordinate to his own authority in parliament, he cannot make any new 
uu Contraty to fundamental principles; he cannot exempt an inhabitant from that particular domi- 
a; az, for inſtance, from the laws of trade, or from the power of parliament, or give him privileges 
— of his other ſobjects; and ſo in many other inftances which might be put. As to the queſtion, 
the king had of bim/eif the power to ſubſtitute the preſent duties inſtead of the impoſts "cy 
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paid to the French king, between the roth February 1763, the day the treaty of peace was 
the 7th of October 1763, the day on which the firſt proclamation bears date, his LordMip ſaid, « 1 
* left by the conſtitution to the king's authority to grantor refuſe a capituiation : if he refuſes, and 152 
* the inhabitants to the ſword, or exterminates them, all the lands belong to him, If be eech 
* the inhabitants under his protection, and grants them their property, he has a power to fix kg 
4 terms and conditions as he thinks proper. He is intruſted with making the treaty of peace: he wy 
* yield up the conqueſt, or retain it upon what terms he pleaſes. Theſe powers no man ever difpy 
« neither has it hitherto been controverted, that the king may change part or the whole of the laws 
6, political form of government of a conquered dominion. His Lordſhip then went into the hiſtaꝶ g 
the conqueſts made by Ihe crown of England, and in the courſe of his inquiry took notice of the g 
delivered by Sir Philip Yorke and Sir Clement Wearge reſpect ing Jamaica, In 1722, the aſſembly of uu 
ifland being refractoty, it was referred to thoſe two great law-officers to know, „ what could be done 
e the aſſembly ſhould obſtinately continue to withhold all the uſual ſupplies.” They reported thu; 
« If Jamaica was ſtill to be conſidered as a conguered ifland, the king had a right to lewy taxes upon th 
inhabitants; but, if it was to be conſidered in the ſame /;ght as the other colonies, no tax could be im 
* on the inhabitants, but by an aſſembly of the iſland, or vy an ad of parliament.” | 


The forfeited eſtates in Scotland, which were annexed to the 
crown by the ſtatute of 25 Ges. 2. c. 41. are diſannexed therefron 
by the ſtatute of 24 G. 3. . 2. c. 57. for the purpoſe of enabling 
his Majeſty to grant them to the heirs of the former proprietors, 


3- How far the King muſt have an Intereſt, in order to enable hin 
| to grant. 


$Co. 55. b There are three kinds of inheritances which the king may 
N. a. grant, though different as to the manner; which differences ait 

rom the nature of his intereſt. 1/, All his lands, tenements, 

rents, commons, &c. he may grant in poſſeſhon, reverſion or u 
f(a) Grants mainder (a). 2dly, A corody in a religious houſe, or preſentation u 
9 a church, which he can only grant in poſſeſſion, or when the c- 
nowre, Tody or the church become vacant; for of theſe he hath only the 


Krained by preſentation or recommendation, and therefore cannot grant them 


— — in reverſion. 3dly, Offices which he may grant, but cannot hin- 
* ſelf occupy. By 
So. 93. If the king grants for three lives, habendum a die confectionit lits 


wel rarum patentium, this is void; becauſe an eſtate of freehold cat- 

; not commence in futuro, and letters patent under the great ſea 
2587393. | * 

S. C. amount to a livery; and if the freehold ſhould paſs immediately 

from a day to come, then the king would have a particular i- 

tereſt in the mean time without any donor, which is againſt the 


rules of law. 


4 Mod. 27. Upon a grant of the office of a ſearcher in the port of Py 
1 mouth, it was adjudged, that the king may grant an eſtate in an 


2 Salk. 46. office to commence in futuro, or upon a contingency z for he hath 
Pl. 2. no inheritance in the office or the execution of it, but in point 
co 35% of intereſt only to grant; and it was ſaid in this caſe, that there 
SC % Has a diverſity between offices in fee exiſting, and ſuch as wer 
Ld. Raym. pranted only for life ; which being as a new thing created mighh 


8 . as a rent de novo, be granted to commence in futuro. 
Dyer, 18. The king may grant that which is not actually in him at the 


2 Roll. Abr. time of the grant; as the marriage of (4) a ward, quando accider#7 
_ 246, Although he had the ward in right of his prerogative. 

(6 Wards, liveries, purveyances, &e. were always in effect alienable, as they might be — 
iſcharged. 5 Mod. 56, Skin. 605. per Holt, C. J. in his argument in the Banker's calc, 
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he king cannot grant land when it ſhall eſcheat, Raym, 241, —— Whether -he can land 
hen it ſhall become derelict. Raym. 241. 2 Lev. 171. | grant 


The king cannot grant an annuity, for his perſon is not charges Salk. 58. 


ble as the perſon of a ſubject ; but, if he grant it out of his exciſe, — 1 1 


xcrewith chargeable. 


„ Grants tending to a Monopoly; and therein, of Things of a 
| new Invention. 


The king's grant of a monopoly, as of the ſole buying, ſelling, Var tit. 
working, making, or uſing of any commodity, is not only void by Monopoly. 
the common law, but the perſons procuring ſuch grants are faid 
to be puniſhable by fine and impriſonment. 

And indeed the freedom of trade and labour is of ſuch conſe- 3 Mod. 128. 
quence, that as no perſon can by his own act totally debar himſelf Noy, 152+ 
of this privilege, much leſs can he be reſtrained by the king's let- 
ters patent. | 

But notwithſtanding this, it is agreed, that the king may for a 
reaſonable time grant to a perſon the ſole uſe of any art firſt in- 
rented by him; and this it ſeems the king might do at common 
law, and is therefore a matter excepted out of the ſtatute of mo- 
noplies, 21 Fac. I, c. 3. by which it is provided, “That no de- 

* claration in the ſtatute ſhall extend to any letters patent and 
« grants of privilege for the term of fourteen years or under, 
* of the ſole working or making of any manner of new manu- 
« factures within this realm, to the true and firſt inventor and 
© inventors of ſuch manufactures, which others at the time of 
* making ſuch letters patent and grants ſhall not uſe ſo as alſo 
* they be not contrary to the law, nor miſchievous to the ſtate, 
by raiſing prices of commodities at home, or hurt of trade, 
wor generally inconvenient ;z the ſaid fourteen years to be ac- 
counted from the date of the firſt letters patent or grants of 
* ſuch privilege ; but that the ſame ſhall be of ſuch force as they 
x _ be if the ſaid act had never been made, and of none 
other,” 
In the conſtruction of this branch of the above-mentioned ſta- 
tate, the following points have been held: | 
[hat no new invention concerning the working any manufac- bo 184, 
are 15 within the meaning of this exception, unleſs it be ſub- gf 
atially new, and not barely an additional improvement of an old this, for 
ne (a), ' where the 
Nether an additi a . Holes 8 
— 3 = the old eng om was the ſubject of a 2 2 _ 3 
_ Ay, pet aw, viz. that there can be no parent for a ition, be with the defendant, tha 
cord, and he might move in arreſt of judgment; but that that objection would go to re- 
- wol every patent that was ever granted: there was a verdict for the plaintiff, and 500 J. da- 
1 acquieſced in. Morris v. Branſom, Sitt. Weſt, E. 1776. Bull. N. P. 76. Aod 
"waxy aſe, it hath been the generally received opinion in Weſtminſter-Hall, that a patent for an 


I — good. But then it muſt be for the addition only, and not for the old machine too. 2 H. 
'49- and Rex v. Elſee, Sitt. Weſt. Mich. 178 f, coram Buller, J. Bull. N. P. 78. laſt edition.] 


That no old manufacture in uſe before, can be prohibited in 3 Inſt. 284 
in grant of the ſole uſe of any ſuch new invention. 


„ + s 


That 


o 
- 
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caſes the patetit is againſt the law, an cannot be ſupportes- 


| : | | 
roMod.15r. That if a patent be granted in caſe of a new invention, the WW caſe be 
king cannot grant a ſecond patent; for the charter is granted ꝝ appear 
an encouragement to invention and induſtry, and to ſecure the allow, 
patentee in the profits for a reaſonable time; but when tht WW vas or 
zs expired, the publick is to have the benefit of the diſcovery. the pat 
Inſt. 184. It is held by my Lord Cote, that a new invention to do as mud plaintit 
2 This work in a day by an engine as formerly uſed to employ mary made t 
See. - hands (a), is not within the ſaid exception 3 becauſe it is income calcine 
ploded.] nient in turning ſo many labouring men to idleneſs. taken, 
2 Salk. 447- If the invention be new in England, though the thing vn wheth« 
(2H. B. practiſed before beyond ſea, the patent is good 1 becauſe the at WW ceding 
Sed by intended to encourage new devices uſeful to the kingdom; x fuſio 
Eyre, C. J.] and it is not material whether the diſcovery be owing to ſtudy c falt to | 
travel, RD | #.; zem, w. 
z Mod. 77. If a man invent a new art, and another happen to learn it zah, T 
tid 012% before the inventor can obtain à patent, a patent afterwards ob Wl the pat 
4 ; 100 It wi tained, is yoid (6). Thele \ 
I not be void, if the perſon who has learnt it, has not diſcloſed it.] that it 
3 Skin. 204. If a perfon obtains a patent for a new invention, and another ＋ 
. e * makes uſe of the invention without the licence or conſent of the bh he 
9 TIER an ac- patentee, an action lies againſt him. 1 1 5 — 
. tion on his patent, if the novelty or effect of the invention be diſputed, he muſt ſhew in what his int 
* tion conſiſts, and that he produced the effect propoſed by the patent in the manner ſpecified. Slight ple, no' 
bes. evidence of this on his part is ſufficient, and it is then incumbent on the defendant to falſify the Tpecid- 2 methc 
A | cation. Per Buller, I. 1 Term Rep. 607.] | ſome ne 
* f al 
bf 2 H. Bl. [It will not impeach the validity of a patent that another perſon m_ 
. +7% © firſt made the diſcovery which is the ſubject of it, if in truth the M Nncip! 
ot rit made t Y _ ) Fg a % to be 
*i i patentee were the firſt who made it publick, for it was the diſclo- 1 
b ſure of new inventions which the ſtatute meant to encourage. I. . 
is therefore a proviſion, and indiſpenſible condition in all patents Hartley 
that the patentee ſhall aſcertain the nature of his Invention, BH - 2 
and in what manner it is to be performed. The ſpecification 3 
Rex v. Ark- is the price which the patentee is to pay for his monopoh. for that 
dus weg, It hath been laid down, therefore, that the patente 2 war 
Trin. 2785, diſcloſe the ſecret and ſpecify the invention in ſuch a way, f 33 
Bull N. P. other artiſts of the ſame trade may be taught to do the thing fe 3 
78. lalt edit. hich the patent is granted, by following the directions of de the who 
ſpecification, without any new addition or invention of theit bereby 
own. He muſt deſcribe it ſo that the publick may, after the * more 6+ 
piration of the term, have the uſe of the invention in as cheap an 3 
beneficial a way as the patentee himſelf uſes it, and 1 ef glaſs 
the ſpecification deſcribes many parts of an inſtrument or mac 1 e 
and the patentee uſes only a few of them, or does not ſtate of WW fiance at 
they are to be put together and uſed, the patent is void. 2 7 ow 
the ſpecification be in any part materially falſe or were” fe 
there be any ambiguity affectedly introduced into it, or i e ther 
which tends to milſea the publick, if the patentee fay, that by W the 
proceſs he can produce three things, and fail in any one; or 5 uy 
ſpecification direct the ſame thing to be produced oo wa aer for 
by ſeveral different ingredients, and any one of them fail, in 152 Common 


eaſe before Lord Mansfield for infringing a patent for ſteel truſſes, it 
appeared that the patentee, in tempering the ſteel, rubbed it with 
wllow, which was of ſome uſe in the operation; and becauſe this 
was omitted, the ſpecification was holden to be inſufficient, and Bull. N. P. 


the patent was avoided. So, in an action for infringing the 
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Liardet v. 
Johnſon, 
ditt. Weſt. 
Hil, 1778. 


79. Turner 
v. Winter, 


plaintiff's patent for making patent yellow; three objections were erm Rep. 
made to the patent: I/, That after directing that lead ſhould be 602. 


calcined, it directed another ingredient, namely, minium to be 
taken, which would not anſwer. the purpoſe, as it did not ſay 
whether it was to be calcined or fuſed, and by reference to the pre- 
ceding words it would be to be calcined, which would-not anſwer, 
a fulion was neceſſary. 2d/y, That it directed any kind of foſil- 
falt to be taken, whereas only one kind of foſil-falt, namely, /al 


gem, would anſwer the purpoſe, becauſe it muſt be a marine ſalt. 


adly, That all the things together did not produce the effect; for 
the patent was to do three things, but this produced but one only. 
Theſe were allowed to be deciſive objeCtions to the patent, and 
that it was void. 

The above act of parliament having excepted only patents of 
the ſole working or making any manner of new manufefures, it 


hath been ſaid that the foundation of all patents muſt be the- 


manufafure itſelf ; that there can be no patent for a mere princi- 
ple, nor for the mere application or mode of doing a thing, for 
a method only, without having carried it into effect, and produced 
ſome new ſubſtance. On the other hand it hath been ſaid, that 
though there can be no patent for a mere principle, yet for a 
principle ſo far embodied and connected with corporal ſubſtances, 
i to be in a condition to act, and to produce effects in any art, 
tnde, myſtery, or manual occupation, there may be a patent; 
that a method may of itſelf be the ſubject of a patent: that Mr. 
Hariley's patent was ſolely for a method of ſecuring buildings from 
fre: that it was not for making the plates of iron, for thoſe 
were in uſe before: that it was not for the effect produced, 
for that was merely negative; but it was for-his method of dif- 
poling the plates of iron ſo as to produce the propoſed effect: that 
methods of manufacturing articles in common uſe, for which 
anariety of patents have been granted, where the ſole merit and 
the whole effect produced, are the faving of time and expence, and 
dereby lowering the price of the article, and introducing it into 
more general uſe, may be faid to be manufaFures in one of the 
common acceptations of the word, as we ſpeak of the manufactory 
laſs, or any other thing of that kind: that the patents in theſe 
ales cannot be for the effect produced, for it is either no ſub- 
ace at all, or, what is exactly the ſame thing, as to the queſtion 
Won a patent, no new ſubſtance, but an old one produced advan- 
ageouſly for the publick : that it cannot be for the mechaniſm, 
1 there is no new mechaniſm employed: it muſt then be 
7 the method; that is, in the words of Lord Mansfield, for 
detached from all phyſical exiflence whatever. Such 
* lome of the topicks of argument diſcuſſed in the court of 
"mon Pleas in the following caſe, upon which the : judges af 
* were equally divided. J 
or. V. A patent 


9 


=_ =_—_- - 72 SE — . 3 1 
. nn Iu en are n n 

jo re er * —— — od 5. te dans 8 7 * 
* Py . * 


8 - . 
5 

—— 

ä 


2 


— 


= Wet al, 


— — 
* So 


$94 Prerogative. 


Boulton and A patent was granted to the plaintiff att fot a new: in 
Na . method of leflening-the conſumption of ſteam and fuel in fe, 
Bl. 463. engines. The ſpecification ſtated, that the werhod-confiſted o 
In conſe- certain prixcipler,, and deſcribed the mode of applying thoſe prin 
23 ciples to the purpoſes of the invention. And an ac ef parliament, 
ente of opi - reciting the patent to have been for the making and vending d 
nin inthe mee engines invented by Watt, — to him for a 

e Hi term than fourteen years, the privilege of mating, confirufting, md 
* ſelling the /aid moon The jury found that this — wn 
this caſe, it new and uſeful invention, and that the privilege veſted in Watt and 
was atter- his aſſigns by the act of parliament was infringed by the defendant 
to diffolve as charged in the declaration. They alſo found that the ſpecif- 
the injunc- cation was of itſelf ſufficient to enable a mechanick acquainted 
yon which with the fire-engines previouſly in uſe, to conſtruct fire-engins 
tained, foe producing the effect of leſſening the conſumption, of fire and ſteam 
the purpoſe in fire-engines, upon the principle invented by the plaintiff Wat. 
— ab The queſtions propoſed for the opinion of the court were, il, 
the patentin Whether the patent was good in law, and continued by the a(t 
nog parliament ? 2d, Whether the ſpecification was in point of hay 
Chancellour ſufſicient to ſupport the patent?) 


ſaid, that there muſt be another action, and that the injunction in the meantime muſt be continued, 
and that he could not impoſe any terms upon the patentees in bringing the action. 3 Ves. jun. 14 
Accordingly, another action was brought in the court of Common Pleas, which came on to be tried 
the ſittings in London Dec. 16th, 1796, before the Lord Chief Juſtice Eyre, when a verditt was fduns 
for the plaintiff with nominal damages. 


5. Grants of the ſole Liberty of Printing. 


Carter, 8g. The king's prerogative in granting letters patent for a privilege 


_ 256 of printing, hath in many inſtances been diſputed, and his power 
II 3. *23* herein greatly doubted, on this foundation and theſe reaſons, that 


3 Mod. 77. grants of this kind which exclude all other perſons, and confi 

Vern. 275. this liberty or privilege to the patentees, tend to a monopoly i 
enhancing the prices of books, reſtraining trade, diſcouraging it- 
duſtry, and in making the patentees careleſs and remiſs m thei 
duty. 

(% Carter, But notwithſtanding theſe reaſons, and the uncertainty that a- 


99. it i» pears in ſome of the caſes in the books on this ſubject, it ſeems 
faid, that 


fifty ſuch the better opinion, that the king hath a peculiar prerogative i 
patents have printing, which hath been countenanced and allowed in all ( 


e YM ages, and ſeems eſtabliſhed on the fundamental maxims of go⸗ 


time. verument, as being a matter of a (+) publick nature, firſt (e) i. 
= _ troduced by the kings of England; and in which an (d) unte- 
efore ſuc 00 $ ff 2 
— ſtrained liberty might be of dangerous conſequence to the 
buſinefs was lic Le, «4 
managed by the King's ſervants. (5) In 3 Mod. 75. a difference is made between things of a publick u 
ture, and thoſe only of publick uſe ; and on this diſtinction the court inclined to think, that the _ 
patent granted for the lole printing of blank warrants, bonds, and indentures, were no on theſe y 
only of publick uſe, and not ſo in their nature. (c) The art of printing was firſt at Harlem, the * 
of it came to Hen: 6. Who at the defire of the Archbiſhop brought it over at his bun charge, 1 
expence of 1500 marks the perſon aſſigned for this ſervice was a merchant. Carter gh ron 
to be introduced. by Hen. 6. Skin, 234-—— And that the king printed the Bible e ena 
Verk. 2756. (4) Printing is a conveyanice by which men communicate their notions in 


manner, and with the-moit laſting impreſſion ; and thetefore if 'thiy are good, this/1s a man 


them and to give chem v more dif vf ve infivency and if ey are-bad-ngtenss Mie is Ukrvile- 
to ſpread the miſchief wider. Skin. 234+ 2 RED 
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Prerogative. | 595 

Accordingly we find this prerogative admitted in the caſe of Moor, 637. 
Darcy v. Alleu, the gteat caſe of monopolies, and the reaſon Noyg 173. 
thereof given by Dedderidge, who-argued againſt monopolies, be- 
cauſe it is neceflary for the peace and ſafety of the realm. 

It ſeems agreed, that if a book has no certain àuthor, the king Mod. 236: 
has the property of the copy (a), and may grant it to whom he Han Bu if 
pleaſes; hence (b) almanacks are deemed prerogative copies. certain au- 


thor, the property would not de the king's, but common. 4 Burr. 2402. ] (5) So, of the tranſlatiof 
of the Bible, Y ear- books, Common Prayer, and Starute-book, Lucas, 105. 2 Chan. Ca, 70. 


In the 15 year Fac. 1. a patent for printing law books was 
granted to one Moor, which came to Colonel Atkins on his mar- 
rage with Moors daughter, The Company of Stationers obtained 
copies of Roll's Abridgment, which they printed ; and this being 
complained of in Chancery by Colonel Azkins, an injunction was 
awarded, not only againſt thoſe of the company — Tyton and 
Roher) who were principally concerned, but againſt every member 
thereof ; and this matter coming afterwards before a committee of 
parliament, it was there likewiſe determined in favour of the pa- 
tentee. And in this caſe it was ſaid, that the king hath a particular 
prerogative over law books, and that ſo he would have had, if the 
art of printing had never been known. 


Carter, $9. 
M.18 Car. 2; 
10 Mod. 
106. S, ** 
cited to havs 
been decreed 
in Chancery 
in favour ot 
the paten- 
tees, and af · 
firmed in 
the Houle of 
Lords. 

[ It was this 
Colonel At! 
kins, who 


upon this occaſion invented the fiftion that printing was a flower of the crown acquired by H. 6. by 
purchaſe, the firſt printer in England having been brought to Oxford by Archbiſhop Bourchier, at that 


king's expence. 1 Bl. Rep. 113-] 


4 


But the caſe of the greateſt weight on this head, is that of 
Rite and Streater, which was this: Reper bought of the execu- 
tors of Juſtice Croke, the third part of his reports, which he 
printed; Colonel Streater had a grant for years from the crown 
for printing all law books, and printed upon Roper ; on which 
Roper brought an action on the ſtatute 13 & 14 Car: 2. c. 33. 
greater pleaded the king's grant; and on demurrer it was adjudged 
in B. R. for the plaintiff againſt the validity of the patent on 
theſe reaſons : that this patent tended to a monopoly; that it was 
of a large extent; that printing was a handicraft trade, and no 
more to be reſtrained than other trades ; that it was difficult to 
aſcertain what ſhould be called a law book ; that the words in the 
patent, touching or coricerning the common or ee law, were looſe 
and uncertain ; that if this were to be conſidered as an office, the 
grant for years could not be good, as it would go to executors and 
aminiſtratorsz and that there was no adequate remedy in the 
Vay of redreſs in caſe of abuſes by unſkilfulneſs, ſelling dear, 
printing ill, e. But this judgment was reverſed on a writ of 
error in parliament, for the following reaſons : that the invention 
of printing was new; that this privilege had been always allowed, 
Which was a ſtrong argument in its favour, although it could not be 
ld to amount to a preſcription, as printing was introduced within 
ume of memory; that it concetned the ſtate; and was matter of 
Publick care ; that it was in nature of 2 proclamation, which none 
but the king could make; that the king had the making of judges, 
ſtjeants, and officers of the law; that as to the uncertainty, 
'ueſe words in the patent were to be taken ſecundum ſubjefam ma- 
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Skin. 2-4. 
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and ſaid to 
have been ſa 
determined 
in B. R. 
M. 22 Car. 2: 
but reveiſed 
in the Hout? 
of Lords. 
2 Show. 
360. 8 
cited as ad- 
judged, 
M. 24 Car 21 
and there 
the judg- 
ment given 
in B. R. is 
called a ſu4+ 
den jud, - 
ment, à 4 
ſaid to be 
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parliament. 
10 Mod. 10. 
S. C. cited, 
and there 
ſaid, that 
the validity 
of the pa- 
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596 Prerogative. 


3. C. cited, #eyiam, and not to be extended to a book containing a quotationef 
was not now law, but where the principal deſign was to treat on that ſubjett; 
tobe ſhaken, that as to its being an office, it was not ſo properly an office u 


(a) — employment, which may well enough be managed by executors 
properly be adminiſtrators z and that, as to abuſes, theſe like all others wen 


called an of- Punifhable at common law, or the patent itſelf might be re 
fice, yet it is (a) by ſci, fa. e * . 2 


a truſt, and 
a ſci. fa. will lie to repeal the grant. 3 Mod. 77. 


Mod. 256. In an action of debt by the Company of Stationers againſt $4. 
8. C. 7% mour, for printing Gadbury's almanack, it was adjudged that the 


2 Show.260. letters patent, granted that company for the ſole printing of alan 


1 — nacks, were good; and though the jury found, that the almanac 


and alike ſo printed contained ſome additions; yet having likewiſe found, 


judgment that the ſaid almanack had all the eſſential parts of the almanac 
ſaid to be that is printed before the Book of Common Prayer, the additions 


given in the were looked upon as immaterial. 
Stationers* Company v. Wright, for printing pſalters and pſalms. Hil, 35 Car. 2. Skin, 246 
10 Mod. 106. like point, but no judgment. 


2 Show. So, an injunction was granted againſt Lee, on the application df 


77 ani. the Stationers Company, to reſtrain him from ſelling primmer, 


junction was Pſalters, almanacks, and ſinging pſalms imported from Holland; the 


fuſed to 1 inti 1 , 
— _ ſole privilege of printing theſe belonging to that company; and 


of Engliſh that (6), without any trial directed as to the validity of the p- 
Bibles, and tent. 

to quiet the right of patentees, becauſe not a plain right; and therefore an iſſue directed. Vern. 120. 
— $0, where the Univerſity of Oxford claimed by patent a right of printing Bibles, though the Lad 
Keeper was of opinion, that the Univerſity patent extended to no more than were for their own uſe, or to 
ſome ſmall number to compenſate their charge; yet he refuſed to grant an injunction until the right a 
ſettled by a trial at law. Vern. 275. & wide 2 Chan. Ca. 56. 93. & 2. as to theſe cafes; for injunc- 
tions ſeem frequently to have been ſince granted in favour of patentees and owners of bouks, upon pre- 
ducing the patent in court under the great ſeal. 


10 Mod, But, notwithſtanding the above deciſions, this prerogatir 
— right to the e almanacks was ſtrongly inclined againſt by 
2402, the court of King's Bench in the cafe of the Stationers Compan 


2 Bl. Rep. againſt Partridge. No judgment indeed was given in that caſe, 


— 4 but it ſtood over, that the company might ſee if they could make 


of this deci- it like the cafe of the Common Prayer Book, whether they could 
Lon, an act ſhew that the right of the crown had 75 foundation in property 


was paſſed - 33 , 
which, after and it was never moved afterwards. owever, in a later caſe of 


reciting, the Stationers* Company againſt Carnan, the queſtion hath been 


« at de, again brought forward, and the right of the crown to make fuch 
40 3 a excluſive grant to the company hath been expreſsly denied by ti 


< liberty to court of Common Pleas on a caſe ſent out of Chancery for the 
« print ini 

8 OPINION, : 
snacks and other books was heretofore ſuppoſed to be an inherent right in the crown ; and that de 
« crown had, by different charters under the great ſeal, granted to the Unl ver ties of Oxford and Cm. 
« bridge, among other things, che privilege of printing almanacks ; and that the Univerſities 22 
« miled to the Company of Stationers of the city of London, their privileges of vending almanacks 2 
« calendars, and had tecei ed an annual ſum of one thouſand pounds and upwards, as = confideration' 
«« ſoch privilege : and that the ſum ſo received by them had been Jaid out and expented is promi 
«« different branches of literature and ſcience, to the great increaſe of religion and learning, 2nd N 
6 ral benefit and advantage of thele realms : and that the privilege or right of printing 

& bern, by a late decifion at law, found to have been 5 county Age, over which 
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In the caſe of Baſtett v. Univerſity of Cambridge, the prerogative 
right of printing acts of parliament was ſanctioned by a deciſion 
of the court of King's Bench. 'That caſe aroſe upon a bill filed by 
the plaintiffs for an injunction to reſtrain che defendants from 


printing or ſelling a book, entitled © An exact Abridgment of all 


« the Acts of Parliament relating to the Exciſe on Beer,” Sc. 
Both parties claimed under letters patent from the crown, the 
plaintiffs as the king's printers. The court were of opinion, that 
during the term granted by the letters patent to the plaintiffs, they 
were entitled to the right of printing acts of. parliament, and 
abridgments of acts of parliament, excluſive of all other perſons, 
not authoriſed to print the ſame by prior grants from the. crown. 
But they thought that by the letters patent granted to the Univer- 
lty they were INTRUSTED with a concurrent authority to print acts 
ef parliament, and abridgments of acts of parliament, within the 
Univerſity, upon the terms in thoſe letters patent. 

And the following cafe eſtabliſhes the excluſive right of the 


crown to print ads of parliament” and books of divine ſervice 


beyond all controverſy. We are enabled to lay before our readers the 
judgment of the court as delivered by the Lord Chief Baron Skinner, 

This is a caſe in which Charles Eyre and William Straban are 
plaintiffs, and Thomas Carnan is the defendant. | 

Chis bill was brought to reſtrain the defendant from printing 
ad publiſhing a Form of Prayer, which had been ordered by his 
Majeſty to be read in all churches; and for an account of the 
profits which have ariſen from his ſale of it. 

The bill ſtates, that the plaintiffs held the office of king's 
printer, which was granted the 19th of December, the 2d of King 
berge the Firſt, to Jr Baſkett for 3o years in reverſion after two 
terms which were then exiſting, the laſt of which expired the 21ſt 
of January 1770, when the grant to Baſtett took effect in poſſeſ- 
on, The grant, which was read, imports to be a grant to John 
by/ectt of the office of Printer to his Majeſty, and his ſucceſſors, of 
among other things) all Bibles and Teſtaments in the Eugliſs 
language; and all Books of Common Prayer and Adminiſtrationg 

the Sacraments, and other Rites and Ceremonies of the Church 
& England, in all volumes whatſoever heretofore printed by the 
lng's printer, or to be printed by his command; and of all 
er books which he, his heirs or ſucceſſors, ſhould order to be 
uſed for the ſervice of God in the Church of England. 

The intereſt in this grant was aſſigned by Baſkett to John Eyre, 
under whom the plaintiffs claim the benefit of it; the plaintiff 
tyre in two-thirds, and the plaintiff Strahan in the other third. 

The bill ates, that in December 1779 a Form of Prayer was 
— by his Majeſty to be uſed in all churches and chapels 

dughout England and Wales upon the 4th Feb. 1780; that it 
"printed by the plaintiffs, and a ſufficient number thereof cir- 

Qq 3 culated 


597 
« controul, and conſequently the Univerſities no power to demiſe the (are to any particular perſon 
« or body of men, whereby the payments ſo made to them by the Company of Stationers had ceaſed and 
« been diſcontinued ; enacts, that 300 J. a year ſhall be paid to each of the Univerſities, out of the 
monies arifing by the duties upon almanacks. State 21 C. 3. c. 56. § 10. 
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ulated for ſale at ſixpence each, which was a reaſonable pri, 
and at which they had been formerly ſold. 


That the defendant Carnan had printed and ſold a great nun, 
ber of them; and upon this ground the plaintiffs Pray an injune- 
tion and account. The defendant Carnan; in his anſwer, admit. 
ted the printing and felling, and he ſubmitted to an account if the 
plaintiffs had the excluſive right of printing ſuch Form of Prayer, 

An injunction was granted upon filing the bill to ſtop th 
publication. | 
The queſtion now is, Whether the court ought to direct th 
account which is prayed by the bill, for as to the continuance 
the injunction in ſuch a caſe, it is a mere matter of form ? 
Two objections are made by the defendant to this part of th 
relief; One is, that the price for which the plaintiffs have ſold i 
was not a reaſonable price; the ſecond, that the right is doubth, 

As to the price, though it is proved that it might be afforded u 
a cheaper rate, yet it is likewiſe in proof that the price which hs 
been taken by the plaintiffs is the ſame which had been uſed to 
raken for like Forms of Prayer ſo printed; and therefore we think 
this not a ſufficient ground for denying the account, 

The next objection is to the plamtiffs' right. It has been ſai 
that courts of equity never proceed in ſuch caſes to decree accounts 
but upon clear and undoubted rights. 

That the preſent right, if it be one, has never received the 
ſanction of any legal determination. That though in the prez 
queſtion concerning literary property the Judges conſidered and 
treated the excluſive right of the crown to print acts of ſtate and 
books of divine ſervice as an acknowledged right, yet they pu 
it upon different grounds, fome upon the grounds of prerogati! 
qthers upon the ground of property; and as it is now determine 
that property cannot be the ground of ſuch à right, the right i 
ſelf conſequently becomes doubtful. In the argument of th 
queſtion reſpecting literary property in the Houſe of Lords, in tit 
caſe of Millar and Taylor, it was aſſumed by all the Judges tht 
the king's copy-right continued after publication, and fron 
thence ſome of them drew arguments in ſupport of that right of a 
author after publication, inſiſting that property in the compoſ- 
tion was the foundation of both; others denjed that property, " 
the ſtrict legal ſenſe of the word, was the foundation of the 11g 
of the crown; but they all agreed that the crown had this rig, 
The right therefore ſeemed to have been in effect recognized a 
eſtabliſhed in this memorable caſe by the unanimous opinion of the 
Judges, though they differed reſpecting the origin of it. 
is certain reſpecting ſuch origin, that it has ever been a truſ * 
poſed in the king, as executive magiſtrate, and the ſupreme hea 
of the church, to promulgate to the people all thoſe civil and 
ligious ordinances which were to be the rule of their civil 09 
religious obedience. There are traces" of the ancient mode d 
promulgating the ordinances of the ſtate yet remaining to us, _ 
to the gloomineſs of the times when few who heard them co. 
have read them; the king's officers tranſmitted authentick © 
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of them to the ſheriffs, who caufed them to be publickly read in 
their county court. When the demand for authentick copies be- 
gan to increaſe, and when the introduction of printing facili- 
tated the multiplication of copies, the people were ſupplied with 
copies by the king's command by his patentee. This ſeemed a 
rery obvious and reaſonable extent of that duty which lay upon 
the crown to furniſh the people with the authentick text of their 
ordinances. Our courts of juſtice ſeem to have ſo conſidered it 
when they eſtabliſhed it as a rule of evidence, that acts of par- 
lament printed by the king's printer ſhould be deemed authen- 
tick, and read in evidence as ſuch. As to the promulgation of 


religious ordinances by the king's command, or hy his patentee, 
it is not to be expected that inſtances ſfiould be found of the execu- 
tion of this truſt by the crown during the papal uſurpation of the 
ſupreme authority over all eccleſiaſtical matters in this kingdom. 
It appears, however, by a grant made in tne 34th year of King 
Henry the Eighth, to Richard Grafton and Edward Whitchurch, of 
the ſole right of printing the Maſs-book and certain other books 
of divine ſervice, that ſuch books had never at that time been 
printed in England, but had been brought into this kingdom from 
other countries, probably from Rome ; though, as the grant recites, 
printing was at that time arrived at great perfection here. This 
grant, which bears date the 28th January, the 3 4th year of He 
the Lighth, is to be found in Rymer, vol. 14. p. 766. The peri 
between the time of the re- eſtabliſnment of thi ſupremacy of the 
crown and the completion of the Reformation under Queen li- 
zabeth, conſidering the fluctuating ſtate of religion, was nor likely 
to afford, and in fact has not afforded, any inſtance/of the ſuper- 
intending care of the crown in printing books of divine fervice, 
except that which J have alluded to, and which I have referred to 
chiefly to ſhew how the demand of the publiek ſor ſuch books had 
been ſupplied before that time, namely, from foreign coun- 
tries, and under the direction of a foreign power; but in the firſt 
year of Queen Elisabeth, the excluſive right of printing books of 
Urine ſervice was inſerted in the ſame. patent with the riglit of 
printing the acts of parliament, which had ſome time before been 
granted, and from that time they have been regularly granted to- 
beter, and enjoyed by the king's patentee. Long uſage, refer- 
able to ſuch an origin, ought not to be ſhaken lightly, if there 
vas no authority to ſupport it; but in the cafe of Baſkett againſt 
the Univerſity of Cambridge, the right of printing acts of par- 
lament received the ſanction of the court of King's Bench; and 
in the caſe of Millar and Taylor, before- alluded to, both the 
rights, as well that reſpeAing acts of parliament as that reſpect- 
ing books of divine ſervice, were fully acknowledged. The pri- 
"lege of the patentee has in fact been always executed with the 
creluſion of all other printers: it is therefore, in conſideration of 
law, a monopoly; but it is a monopoly ſupported by long ufage, 
and ſtanding upon very ſpecial grounds of neceſſity and publick 
Mility ; for it is of manifeſt publick utility to place in proper 
bands the Tight of fuch publication, as well upon account of the 
Qq 4 ſpecial 
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ſpecial care and ſuperintendence which a truſt of ſuch importaiy 
neceſſarily requires, as becauſe the excluſive right of doing d 
authoriſing any acts in which the-publick is intereſted implies n 
obligation to exerciſe that right in ſuch manner as to anſwer the 
purpoſes for which it was given; and, conſequently, the right 
now in queſtion impoſes upon the cro: n an obligation to publiſh 
and diſperſe as many books of. divine ſeryice as the intereſt f 
religion and the demands of the publick require. It appears, then, 
that the right claimed by the plaintiffs, under the grant to Jul 
Baſkett, is founded in publick convenience, is ſupported by lony 
ulage, and that it has been acknowledged by the unanimons op- 
nion of all the Judges. Under ſuch circumſtances, we think it 
is not now to be conſidered as a doubtful right. If it is not doubts 
ful, the plaintiffs are entitled to the account which is prayed; and 
which the court muſt accordingly decree. It is a matter of form 
to direct the continuance of the injunction ; for in a caſe of thi 
kind there is an end of all the effects of it; the defendant, there. 
fore, muſt be decreed to account according to the prayer of the 
bill; and as the defendant has by thus printing the books of di- 
vine ſervice invaded the rights which the plaintiffs and the king's 
patentees have been long in the uninterrupted poſleflion of, the 
account muſt be with coſts.) 

Here it may be proper to take notice of the acts of parliament 
relative to this matter, and the rather as they have been urged a 
arguments for the king's prerogative in theſe concerns. The firlt 
„ Repealed ſtatute is that of 25 H. 8. c. 15.*, which expreſsly provides in 
by 12 G. 2. caſes of books, that the Lord Chancellour, Lord Treaſurer, or 
c. 36. f. 3. any of the Chief Juſtices, may ſect and limit the prices as well d 
books as of binding. | 

In the ſtatute 21 Fac. 1. c. 3. (/ 10.) againſt illegal and miſchie- 
vous monopohes, it is particularly declared, that this ſtatute ſhould 
not extend to, or any ways impeach patents for ſole printing then- 
tofore made or then after to be made. 

The ſtatute 14 Car. 2. (now expired) recites, that printing i 
a matter of publick care, and every where countenances the fole 
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Mod. 2 57. 
2 Show. 


©, this privilege of printing, and ſeems to be ſounded on the king's prero- 
ſtatute gative 3 but was a hard law, and injurious to the liberty of the 
> ay aaa ubject, in reſtraining the number of preſſes, licenſing books, and 


1692) it impoſing penalties and forfeitures. 

was enacted, that no private perſon wkatſoever ſhould print or cauſe to be printed any book or pamphlet, 
unleſs the ſame ſhould be firſt entered in the book of the Regiſtrar of the Company of Statoneni 
in London; except acts of parliament, proclamations, and ſuch other books and papers as ſhould bt 
appointed to be printed by virtue of the king's ſign manual, or under the hand of one of the Secrets 
of Satte; and unleſs the ſame ſhould be firit licenſed by the ſeveral perſons therein directed; that 15 ü 
ſay, all books concerning the common law were to be printed by the allowance of the Lord Changenty 
the Lords Chief Juſtices and Lord Chief Baron, or one of them; of hiſtory concerning the itate 4 
this realm, or other books concerning any affairs of ſtate, by one of the Secretaries of State j & 
heraldry, by appointment of the Earl Marſhal, or, if there ſhould be no Earl Marſhal, then by tue d 
the Kings of Arms ; all other books, whether of divinity, phyfick, philoſophy, or other f . 
or art whatſoever, by the Archbiſhop of Canterbury, or Biſhop of London, or by their mm_—_ 
reſpectively; or, in the univerſities, by the Chancellour, or Vice-Chancellour there, provided 
the ſaid Chancellours or Vice-Chancellours ſhould not meddle either with books of common * 
matters of ſtate or government, nor any book the right of printing which ſolely and properly rage 
any particular perſon. And the printers were to ſet their names, and declare the name of the - Und 
required, But there was a provilo, that nothing therein ſhould extend to infringe any che juſt nega 
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qrivileges of either of the ſaid Univerfities, touching — whettig of books therein; nor 


rtancy kould extend to prejudice the juſt rights and privileges granted by the king, or any of his royal 
08 Ot deore, to any perſon or perſons under the great ſeal or otherwiſe, but that they might & . 


riphts and privileges according to their reſpective grants. ] 


jo By the 8 Ann. c. 19. “% The author of any book not yet printed, "{0) It frees 
ubig WY © and his aſſigns, ſhall have the ſole liberty of printing it for four- = a good 
eo teen years, to commence from the day of publiſhing thereof; for an ation 
then « and (a) if any perſon within the ſaid time ſhall print, reprint, or at cm 
* jmport any ſuch book without the conſent of the proprietor in — 
eng Ws ſigned in the preſence of two credible witneſſes, or tion to a 


« ſhall knowingly publiſh it without ſuch conſent, the offender court of 


« ſhall forfeit the books and ſheets to the proprietor, who ſhall —.— bat 


« forthwith damaſk and make them waſte paper, and ſhall forfeit entitle the 


1 _ « 14, for every ſheet found in his cuſtody, either printed or party ie 
* printing, one moiety to the crown, the other to him who will 22 
of this * ſue in any court at eftminſler.” the terms of 
ch the act as to regiſtering the book in the Stationers Company, &e. muſt be @mplied with. {For the 
+ property does not veſt before the book is regiſtered. 2 Atk. 95. See alſo tat. 15 G. 3. c. 5 96.7 
of Ui [And the act further direCts, that, if at the end of that term, 
king' the author himſelf be ſtill living, the right ſhall then return ta him 

f, the for another term of the ſame duration. ] 


[lt was determined by the court of King's Bench in the uu 4 Burr, 


ament cle of Millar v. Taylor, Yates, J. diſſent. that an excluſive right in 3. 
ged 1 authors exiſted by the common law. But afterwards in the caſe 

x ” of Dinald/on v. Becket, before the Houſe of Lords, which was 

es 


inally determined 12th February 1774, it was holden, that no 


er A eph-right ſubſiſts in authors after the expiration of the ſeveral 

rell of teams created by the above ſtatute of Queen Anne. In conſequence 

"Bat of this deciſion an act was paſſed in the following year for Stat. 15 Ge. 
iſchie. enabling the two Univerſities in England, the four Univerſities in 3 © 5+ 
ſhould Wotland, and the Colleges of Eaton, Weſtminſter, and Wincheſter 

then. WW hold in perpetuity their copy-right in books given or bequeath- 

9 55 ed to them by authors, or their repreſentatives, upon truſt 

"_ bat the profits ariſing from the printing or re- printing of ſuch, 

ie ſole books, {hall be applied as a fund for the advancement of learning, 

1 80 ad other beneficial purpoſes of education. 


Although a plaintiff ſhould eſtabliſh his right only as to a part Carnan v7 


5 and of 2 work, yet the court of Chancery will grant an injunction to —_ 
* kitain the publication of ſuch part. If an author has ſold a/l his — 80. 


ntereft in the copy- right, he has no reſulting right at the end of the Ih 

irt fourteen years, as againſt his own aflignee, and will be in- 

fined from re- publiſhing. | 

If there are ſeveral invaſions of a copy-right by different perſons, Dilly v. 
proprietor cannot join them all in one bill, — muſt file ſepa- — 

| two of Rite dills againſt each. , 


22 dee farther on this point, tit. ( Injunction, vol. 3. 651. ] 


5 IO 


pl. 1. 


602 f Prerogative. 


DN ven ah the Conſtruction of the King's Grants and Letters Paus 
2s to their being good or void; and herein, of the King's bei 
| deceived in his Grant. | 


Plow. 333- As the king's grants proceed chiefly from his own bounty, an 
588 his letters patent are records of a Ingh nature, they ought to con. 
7 Co. 12. tain the utmoſt truth and certainty, and have in all times ben 
$ Co. 56. conſtrued. moſt favourably for the king (a) contrary to the grants 
8 of common perſons; and accordingly in a great variety of ente 
Heb. 224, We find incertainty, mifrecitals, falſe ſuggeſtions, and all ſuc 
man, Ai matters as ſhew that the king was deceived in his grant, held ſud 
— her reaſons as have been ſufficient to vitiate the grants. 
king, proceeding by and with the advice of parliament, is in that ſituation, in reſpect of which he is u. 
dex the ſpecial protect ion of the law, and can be conſidered to be deceived in his grant? 2 H. Bl 56] 


In a matter therefore in which ſuch great exactneſs has bee 
required, it may be neceſlary in the firſt place to lay down tle 
| following general rules: 

(3) 5 Mod. Firſt, That in the conſtruction of letters patent every falſe u. 
2 Sail, 560. eital in a part material will not vitiate the grant, if the king's in 
Carth. 440. tent ſufficiently appears; this was ſo held in the caſe of (6) Th 
Skin. 651. King and Biſhop of Cheſter, where the grant was made to a perlon 
Ld. Ram. AS a knight, who in truth was no knight; and though the grat 
292. S. C. was held void for this reaſon in B. R. yet the judgment was it . 
verfed in parliament. | ter! 

(-) 4 Mod. Secondly, That if the king is not deceived by the falſe ſup and tl 


ld eſtions of the party, but only miſtaken by his own ſurmiſes, tl to the 
Carth, 350. 8 : ne fi P. 7 4 Y % - th 
Comb. 334. will not vitiate his grant; and ſo was the reſolution in the cale d togeth 
= gps — 54 (e) The King v. Kemp, 


445. pl. 4. Ld. Raym. 50. S. C. 


0% 6Co.55. Thirdly, That though the king miſtakes either in matter of lan 
pores _ or fact, yet if this is not any part of the conſideration of the gam 
(% Itis (gig it will not vitiate it; and ſo is (d) Lord Chandss's cafe, which un 
the king thus: Henry VII. granted to Lord Chandos a manor in tail, and the 


may kunt ſame king by other letters patent reciting the former grant, ut 


without any 


conſidera. that the ſaid Lord Chandos had ſurrendered the ſame to be cance 
tic, Hob. Jed, and that the ſame had been cancelled, by reaſon whereof be 


. king was and is ſeiſed in fee, did grant the ſaid manor to huſb 


conſidera- and wife, and to the heirs of the huſband, c. Now, though if 
tion be not a the ſurrender of the firſt letters patent, the eſtate-tail was not de 


IL one, iti - - | p 
— termined; and ſo the king not ſeiſed of the manor in ſee as he re 


for kingsare cited he was in the ſecond grant; for he had only a reverſion i 


. fee expectant upon the determination of the eſtate· tail; s 
Verp. 279. clauſe, wiz. by virtue whereof ave are ſeiſed in foe, being w _ 
—lIf the king collected to be the conſequence of the ſurrender, and nd! 
5 ag all owing to the miſinformation of the party, either as to the el 


confidera- tail or furrender, the miſtake which he made being no part ol 
tion real (e) confideration, the grant was held good. AGE 
executory, | : | PTS” 
it will avoid the print; but not in a couſideration perſonal! executed. Freem. 332. ** 
difference, wide s Co. 93. Jenk. zog. 10 Co. 67, but in 5 Co. 94. Berwick's caſe, If ** 
re @ maxim, that if the confideration which ie tor the bencht of the king, be it eic ſt 


Prerogative. 603 
cated, or be it of record or not of record, if it be not true or not truly performed, or if any prejudice 


may ariſe to the king, by reaſon of the non-performance thereof, the letters patent are void, & vide 
Moor, 393+ Hobs 221. 3 Leon. 248. Plow. 454. Skin. 663. Lane, 3. 76. Dyer, 252. 


Fourthly, That the words ex certä ſcienti4 & mero motu, in the Bro. Patents 


y, nd king's charters and letters patent, do occaſion them to be taken in 8 
* the moſt benign and liberal ſenſe, according to the intent of the 6 Co. 56. 


king expreſſed in his grant. 7 Co. 14. 


| Leon. 249. 
— > But, where the king in his grant recites a thing which is falſe, that ſhall not 3 the — 


ons good, although the words be ex certä ſcientia & mero metu. 10 Co. 112. 3 Leon. 249. Plow, 502. 
1 fk A 5 £2 + Si, 5. 37. Dyer, 300. 2 Salk. 561. 
an Fiſthly, That though in ſome caſes, general words of a grant may So held in 

b be qualified by the recital, yet if the king's intent is plainly ex- — 
* preſſed in the granting part, it ſhall enure according to that, and is Bihop of 

| not to be reſtrained by the recital, Cheſter,which is grounded on Legatt's caſe, 10 Co.112, 

been 

wo the In a quare impedit, it was found by a ſpecial verdict, that Kin Mod. 195; 


H. VIUL.was ſeiſed in ſee of the manor of Leyburn in Kent, to which 2 Keb. 442. 
the advowſon of the church of Leyburn is appendant (which manor The King 
came to the king by the diſſolution of monaſteries, having been 7: . 
part of the poſſeſſions of the abbot of Gray Church), and that he as 
granted the manor to the archbiſhap of Canterbury and his ſucceſ- 
ſors, ſaving the advowſon ; afterwards the archbiſhop regranted 
the manor and the advowſon to the king, his heirs, and ſucceſſors ; 
atter which the king grants the manor with the appurtenances, 
and this adyowſon (naming it in particular) which lately did belon 
to the archbiſhop of Canterbury and to the abbot of Gray Church, 
together with all privileges, profits, commodities, &c., in as ample 
manner as they came to the king's hands by the grant of the arch- 
biſhop, or by colour or pretence of any grant from the archbiſhop, 
or by ſurrender of the late abbot of Gray Church, or as amply as 
they are now or at any time were in our hands, to Sir Edward 
North and his heirs ; and the queſtion was, Whether by this grant 
the adyowſon did paſs ? and adjudged that it did; for though here 
vas 2 falſity or miſrecital, the advowſon never having been in the 
hands of the archbiſhop, yet that not being material, as the king 
could not be ſaid to be deceived, having granted the advowſon 
erpreſsly by name, it was adjudged ut ſupra. 
In the argument of the abeve caſe, the following points were 
lad down as ſupported by the authorities in the margin: 
i, Where a particular certainty proceeds, it ſhall not be de- Oro. _ 
| ſtroyed by an incertainty or a miſtake coming after. ooh 427 
rerſion 8 3 Leon. 162. And. 148. 2 Godb. 423, Markham's caſe. 10 Co. Legatt's caſe, 
Jet u 


what i 2, That there is a difference when the king miſtakes his title to 21 K. 4-49- 
nd not i dle prejudice of his tenure or profit, and when he is miſtaken only 33 fl. LY 
o the en in ſome deſcription of his grant, which is but ſupplemental, and 3 E. 4. 11, 
art ol U not material nor iſſuable. 12. Lane, 111. 2 Co. 54. 
: 3- That diſtin& words of relation in the king's grant are good 22 

: 2 bh o pals away any thing, 9 Co. 24. 10 Co. 4. Whilller's caſe 
it $188 ; 

gory fn 4. That 
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2 Inf, 
446-7. 
6 Co. Sir 


ohn Mo- honour of the king. 
g caſe, 10 Co. 65. 


Hob. 220. 


Needler v. 


Biſhop of 


Wi 


Plow. 455. 
Sir Thomas 


Wreth's 
caſe, 


Leon. 30. 


Sir Walter 


Hunger- 


ford's caſe. 
(a) 12 Co. 
86. L. P. & 


wide title 
Election. 


2 Rol. Rep. 
118. Dix- 


on's calc, 


$ Co. 167. 


Lane, 39. 
Cumber- 


land's caſe. 
(6) Dav. 45. 


7 Co. 14. 


S Mod. 301. 


Cro. Fliz. 
$12, 513. 


Ld. Darcie's 


Prerogative. 


4. That when the king's * are upon a valuable confide, 
ation, they ſhall be conſtrued favourably for the patentee for tl 


So, 
lene e 
attaind 


One Southwwel! and his wife being ſeiſed of the of 
Horſham to them and the heirs of the huſband, Barry 


roth May, granted the ſame to King Henry VIII. in conſideration WP"! 


whereof the ſame king, by his letters patent, dated the 21ſt Ju wood 1 
following, granted the vicarage of Harley to them and the heirs be Lo 


the huſband ; after which, and on the 26th Fly following, the BW" © 
deed roth May was enrolled ; and it was objected, that the kin Ce? 
was deceived in the conſideration, as nothing paſſed by the dee who gr 
before enrolment, and therefore the grant void; but notwith fonum 

ſtanding this it was held, that here was no deceit in effect, uu WW"*"* ' 
though the deed could not be pleaded as ſuch before enrolled, je antebac 
it took its force and effect from the execution; and to that the M deſe u 
enrolment ſhall have relation, fo as to make it good ab initis. 4 - : 


If the King recites the conſideration to be the ſervices of the 
patentee, though none were done by him, or if he recites that: WY” cop; 


manor came to him by efcheat, when in truth it was his inherit J - 
ance; theſe will not vitiate the grant; /eczs, if they are the ſur ny sr 
o gr. 


miſes of the party. | : 

Queen liz. being ſeiſed of a great waſte in the pariſh of CM ce 
nam, granted a moiety of a yard-land in the ſaid waſte to the "mp 
mayor and burgeſſes of Chipnam, without any certainty, name r IA 
deſcription ; and afterwards granted the faid waſte to H. Ad 1 th 
was adjudged, that this firſt grant was void, not only againf tht N 
queen, but againſt the ſecond patentee, for incertainty; and (a) tha — : 


it could not, as in caſe of a common perſon, be made good by any 


election of the patentee. Tunes tl 
Ed. VI. grauted totam illam rectoriam de Dale, ac omnes decimat, 

&c., que quidem omnia & ſingula 13 are of the true yeatl 

value of 32 /., and at the time of this grant there was a farm in 80, 2 

the pariſh of Dale in leaſe under a yearly rent; and though the Flo ſtar 

words que quidem omnia, &c. refer only to tithes of that yearly "5g vi 

value, and it might be the king intended to paſs no more, ſet = 

having granted totam illam rectoriam generally, it was adjudged The 


that the tithes of that farm ſhould paſs, though it made it mort 
than 32/. per ann, 


If the king grants fotum illud manerium ſuum, ſive tatam an d 3, 
rectoriam five advocationem, & c. if he had a manor and no rectory, keepers. 
or an advowſon and no rectory, or a manor or a rectory imp bm tre 
priate, yet that which he had ſhall paſs, becauſe it was the effet By thy 
of the grant; and in this caſe a rule was laid down, vig. that U lings 8 
the king's grant may be taken to two intents, one of which may dot knip 
good, and the other not, it ſhall be conſtrued to ſuch intent tha Wouph ; 
the grant may take effect. | | WF ut, i 

If the king grants a manor with ſuch privileges and franchilo We 1. 
as the dean and chapter of Sr. Paul's formerly enjoyed there.” Wh entire 
is a good grant becauſe of the certainty to which it relates. 0 ce 


Prerogative, 605 


lden Go, a grant of a manor, habend, to the grantee and his heirs ade 10 Co. 64. 
or the e & integre, as it came to the hands of the king by the 2 


attainder of F. S. or as is contained in ſuch letters patent, or the 
fike, is good according to the rule, id certum eft quod certum reddi 


def os! 
A Ed. VI. being ſeiſed of the manor of Cleobery, then late Dyer, 362+ 
parcel of the poſſeſſions of the late Earl of March, whereof a great 2 hs 
wood was parcel, grants this wood to the Lord Paget in fee; from Queen = 
the Lord Paget it came to the Lord Seymour, and by his attainder Thornton» 
it returned to Ed. VI. again; from Ed. VI. the manor and wood 

came again to 2 Mary, and from her to Queen Elizabeth, 

who grants to the Earl of Leicgſter this manor, nuper parcell. poſſeſ= 

mum nuper comitis Marchiæ, et omnia aÞ ter boſ# & heredita- 

menta manerio pred” ſpectan, vel ut pars, parcelP five membrum inde 


os antebac habita, cognita five reputata exifien'; and it was adjudged that 
4 theſe woods did pals. 


vir Francis Forteſcue being ſeiſed of a manor, grants the ſame Pollexf.410. 
to the Earl of Denbigh except ſuch lands as were then held for life pray 


that; WY") copy; afterwards the inheritance of this copyhold was granted Browne. 
| bert. the Earl of Denbigh, and then the copyholder dies, and the 
* far Earl grants by copy again, and afterwards forfeited all to the king, 


who granted the manor and every part and parcel thereof, or that 
; reputed parcel thereof, to the Earl of Clarendon ; and the queſ- 


bor don was, Whether this copyhold, having been thus ſevered, paſſed 

ame or dy the words reputed parcel, or not ? and adjudged that it did. 

Andi If the king grants to J. S. lands and the mines therein con- Plow. 336. 
oft the ned, and royal mines are found in them, they ſhall not paſs; ET as 
10% tha for the king's grant ſhall not be taken to (a) a double intent; and ,qerce- 


the moſt obvious intent is, that they thould only paſs the common ments royal, 


by an a 
121 anes that are grantable to a common perſon. e 

reyal, ſhall 

decimal, not paſs by general words, of all mines, amercements, and eſcheats. Dav. 17. 57. 

; yearly ; 

farm in 80, a grant of bona felonum, &c. will not paſs the goods of one 1 3 

uph the who ſtands mute and will not plead. modes 

i yearly wh G vide Rol. Rep. 339. 12 Co. 75, Jenk. 325. 2 Rul. Abr. 194. Owen, 155. Sand. 275. 

ent 33. Sid. 142. 2 Mod. 107. | 7 


Ide king granted to a ranger of a foreſt all manner of wd, Attomey- 
lun or thrown down by the wind, and all dead wood, and the boughs 8 
and branches of trees and wood in the foreſt, cut off or thrown down, well, Anſtr. 
md bouſe-bote and re- hate, for himſelf and the foreſters and 392. 

pers. It was adjudged, that under theſe words, branches cut 

nm trees felled for his Majeſty's uſe did not paſs.} wo 
by the ſtatute of 17 E. 2. { flat. 1.) de Prerogativ4 Regis, the 10 Co. 64. 
* gift or grant of land, manors, cum pertinentiis, conveyeth 

u ight's fees, advowſons, or dowers, without expreſs words, 

＋ be otherwiſe in caſe of a common perſon. 

N he a manor with an advowſon appendant be in the hands 2 
u de king by eſcheat or by purchaſe, and he at this day give it 
© ukehy as J. S. held it before it came into our hands by way 
or as J. S. held who enfeoffed us, in ſuch caſe the 


advowſon 


: 


"— Prerogative. 


advowſon fliall paſs without ſaying in the charter cum fedi io WY bf in! 
advocationibus; becauſe the law in ſuch caſe intends, that the king BAY ben 

is appriſed of his right. | | „dh 

Latch. 248, 80, if the king grants ercigſſam, the advowſon paſſes, the (a) nages 
15 The tent, and not the preciſe words, being to be regarded in the me be li 


ing's grant 


of the vicar- grants. may le 
age of D. will not paſs the advowſon of the vicarage of which the king was ſeiſed. Cro, Ellz. 163. king's 
| the ki 


* In plead- tain; notwithſtanding it was objected that the king may h inſuflic 
ing itought divers manors of the ſame name, and no iſſue can be taken which i ters pa 
in what manors the king intended to paſs b. difſeiſo 
counties the manors lie, as the plaintiff did in the Earl of Shrewſbury's caſe, and if the other jury title, v 


$ Co. 45. So, a grant to the Earl of Rutland, a tempore plenæ etatis, when Hom 
4 290-279- in truth he was of age long before, was adjudged a good patent WW be may 
becauſe it was the intent of the king that it ſhould commence WW cannot 
from that time; and if that could not be, then for the time to Orig 
— | ; LOTS: N night to 
Co. 46. If the king, being tenant in tail or for life, grants tatum fatu privileg 
ſuum, nothing paſſes. 
Dau. 43. So, if the king, being ſeiſed in fee, grants the lands or a rent 
=D. and limits no particular eſtate in the gift, the grant is void, 1 .___ 
Co. 43. the patentee has no freehold either for his own life or for the lit 
of the king, nor even an eſtate at will; becauſe moſt grants pro- 
ceeding from the application of the ſubject, they ought to ko 
what they aſk ; and if that do not appear, nothing ſhall paſs fron 
the king by reaſon of the incertainty. 
Co. Lit. 27. So, if lands are given by the king's letters patent to a man and 
_ his heirs male, this is void, for there can be no ſuch tenure ; and 
® Cnrra therefore the king is deceived in his grant “. RN 
of armories or arms granted by the king to a man for reward of ſervice, as the ſame is deſcendible u le 
heirs male lineal or collateral, Co, Lit. 27. a. 3 
* e 134 So, if the king poſſeſſed of a chattel intereſt grants it in fs, engaged 
Garteres, this is void. | —_ 
| ad * tequires 
3. Where the King's Grantee ſhall partake of his Prerogatn% 
_— A choſe in action may be aſſigned to the king, as alſo granted df Unde 
Pp afligned by him; and in this latter caſe, the grantee may en) 1 
Keilw, 169. ſue in his own or in the king's name. But it is (6) ſaid to be mW by 
{*) 7P. * uſual to ſue in the king's name, in order to take advantage 
l . prerogative. | el (B) x þ 
Dyer, 30. J. S. attainted of treaſon, and being poſſeſſed of certain 10 ficer 
2.08 en., gations which became forfeited, the king 2 them to " Ang 
1x3. Cro. Wife (e) without any words enabling her to ſue for them on f 
ac. 82. own name; and ſhe having ſued in her own name, it wis = 


ke Pelat. that ſhe well might; for the law allowing the grant good, 7 


Prerogative. 6o9 
* 1 tf implication the grantee the neceſſary means of attaining the 
or benefit of it. ; 
"on So, where J. S. in an action on the caſe recovered 40007. da- Cro. Jac. 
mages, and afterwards became outlawed in a perſonal action; and 549” King 
the king having granted this 4000 J. it was held, that the grantee v. Twine. 
may levy this ebt by action in his own name, or by extent in the Sav. 133- 
king's name; though he has no words in his grant to ſue it in A 


- : . - 49, 5O. 
the king's name, as is uſual in ſuch caſe; but in this caſe an Bro. Diſteit. 


ion (-) aſſignment by the king's patentee was held void. 65. 

uncer- If the king enters without title, or ſeizes lands by a void or (9) FRG 
r i ſufficient office, he is no diſſeiſor: but (5), if the king by let- patents 
which tcrs patent grants lands ſo ſeized, and the patentee enters, he is a ſhall not 


Aleiſor; becauſe he has time to inquire into the legality of his take adean- 


er die, which the king is ſuppoſed to want leiſure for. - ue cos 
given ia PET PETRA mullum tempus occurrit regi. Poph. 26. 


The king may diſtrain for his rent-ſervice in any lands of his Pro. Prerog. 


» when BW tenant : fo, if he hath a rent-charge iſſuing out of certain lands, 

patent, A he may diſtrain in any other lands of the party; but his grantee 

mene Bl cannot do ſo. „en 1122, een n 

time to Originally all wrecks were in the crown, and the king has a 6 Mod. 189 


right to a way over any man's ground for his wreck; and the ſame 
privilege goes to the grantee thereof. 


_ —— _—_ . 


Privilege. 


RIVILEGE 1s an exemption from ſome duty, burden, or 
attendance, with which certain perſons are indulged, from a 
ſuppoſition of law, that the ſtations they fill, or the offices they are 
engaged in, are ſuch as require all their time and care; and that 
erefore without this indulgence it would be impracticable to 


cꝛecute ſuch offices to that advantage which the publick good 
tequires. | 


Under this deſcription we ſhall conſider, 

(A) The Duties and Offices from which certain Per- 
lons by reaſon of their Privilege are exempt. 

(B) The particular Privileges in Suits allowed Of- 
licers and Attendants in the Courts of. Juſtice : 
And herein, „ HS | ö 

i, Who are the Officers entitled to Pririlege. wy 


Privilege. 


2. Of the Privilege and Protection allowed thoſe wii 


Attendance is neceſſarily required. | 

3. In what Caſes this Privilege is to be allowed. 

4. Of claiming and allowing Privilege; and therein, that 
muſt be ſet torth and pleaded. 

5. How privileged Perſons are to ſue and be ſued, 

6. Whether there can be Privilege againſt Privilege, 


(C) Privilege of Peers and Members of Parliz 
ment. | 


1. Who are the Perſons entitled to this Privilege. 

2. How far this Privilege extends to their Servants ad 
Attendants. | 

3. In what Caſes this Privilege is to be allowed. 

4+ Of the Commencement and Continuance of this Privileg 

5. How Privilege is to be claimed and taken Advantage of, 

6. What ſhall be deemed a Breach of Privilege. 

7. Of the Proceedings in Courts by and againſt Perſons er- 
titled to Privilege of Parliament. 


(A) The Duties and Offices from which certain 
Perſons by reaſon of their Privilege are exempt. 


2 Inſt. 531. 


HE king's ſervants are privileged in ſome caſes in reſpect a 
=. their neceſſary attendance. 
pl. 21. 2 Chan. Rep. 196. 2 Show. 84. pl. 72. Privileged from arreſts. Ram. 15% 


It is an eſtabliſhed rule of law, that the king cannot grant an exemption from any duties but thoſe i! 
s a title to impoſe z and which are perſonal to him, and diſtin from the general intereſt of the ein. 

2 Roll. Abr. 198. K. pl. 1. 20. T. pl. 2. Therefore where a ſtatute enacted, that the lord-lieutenand 
of the ſeveral! counties ſhould © charge any perſon with horſe and arms for the county where his eftat 
« ſhould lie, towards the maintenance of the militia, it was holden, that a charter granted to the 
College of Phyſicians, exempting the members © from bearing or providing arms to ſerve in the 
& militia in London and Weſtminſter, or the ſuburbs or within ſeven miles thereof,“ did not exam 
one of the members from the charge, though his eſtate lay within feven miles of London. Sir aw 
Sloane v. Lord William Paulet, 8 Mod. 12. But it ſhould ſeem, that it is competent to the cron 0 
grant an exemption ſrom being preſſed ; becauſe in the crown alone lies the power of iſſuing prele-vi 
tants. Cowp. 520-1] 


(a) 1 Sid. One (a) Swallzw, being the king's minter or moneyer, n 
1 * elected an alderman of London, but refufing to take the oath of 
Seid, an alderman was fined, and committed for the fine by the judg 
Gale, ment of the court in London, which appeared on the return 75 
habeas corpus. He alleged in B. R. that he was an officer of the 
mint, and that, by an ancient charter of privilege granted ſuch 
officers, he ought to be exempt; and offered to plea this matter 
to the return of the habeas corpus, as a matter conſiſtent with hin 
to do: but this the court refuſed to. admit, as he might by 
leaded it in the court below: however, he wag directed to * 
rth in a ſuggeſtion in the erown- office, which he did, and x 
tained a writ of privilege, which at another day he brought * 

court. The recorder objected to its being allowed againk 


ancient privilege of the city, confirmed by acts of parliament; 4 
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Privilege. 509 
the court held it a reaſonable privilege, the office being ancient, 

aud the attendance neceſſary elſewhere. They ſaid, that if there 

were not perſons ſufficient beſides to ſerve, this might have been 

ſhewn, and it would be a good reaſon to ſuſpend his privilege; and 

though aldermen were not mentioned in the charter, yet, as ſupe- 

rior and inferior officers were mentioned, *as, mayor, ſheriff, 

eſcheator, collector of tenths, Sc., they faid the middle were 

included; and accordingly he was diſcharged. 

But, where ſome perſons belonging to the cuſtom-houſe, Lon- Sid. 272. 
dn, were indicted for not keeping watch and ward, though they > 
pleaded a ſpecial privilege granted them by the king to exempt „. Clark. 
them from this duty; yet, as they did not aver that there were 
ſuſcient perſons beſides, the plea was over-ruled, | | 

The king by his charter may exempt ſome perſons from ſerving Sid. 243. 
on juries if there be enough beſides. But ſuch charter of exemp- 8 
tion does not extend to the court of King's Bench, unleſs particu- Keb. 840. 
larly named; nor to any caſe where the king is concerned, unleſs 
It has theſe words, licet tangat nos. And the ſheriff muſt not 
return ſuch privilege, but the perſons who would have the benefit 
ol it muſt claim it. | 

A juror ſurmiſed at the bar, that he was tenant in ancient Leon. 207. 
demeſne, and had his charter in his hand, and prayed to be ex- 1 
empted from ſerving on the jury; but the court did not regard Ve title 
it, but cauſed him to be ſworn. It was ſaid {a), he might have his Ancient De- 
remedy againſt the ſheriff; or, if he had made default and loſt e 
ues, he might ſhew his charter in the Exchequer upon the wide Co. 
mercement eſtreated, and there he ſhould be diſcharged. 2 5 5 

Where a peer is party, either plaintiff or defendant, two or more 2 Mod. 182. 
knights“ muſt be returned on the jury; and it was ſaid, that in — _ 
Cumberland there was but one freeholder who was a knight, beſides pl. 27. 
dir Richard Stote, a ſerjeant at law; and the court were of opinion, See 24 G. 
that rather than there ſhould be a failure of juſtice, a ſerjeant at © _ 
hu ought to be returned a juryman; for that his privilege would challenge to, 
wt extend to a caſe of neceſſity. the array, for want of a knights 


. 
64 


If a {worn (5) attorney or other officer of any of the courts of March, 30. 
W:imin/er-hall be choſen conſtable, he may have a writ of privi- pos avg 
lege for his diſcharge. And it is held, that ſuch officers ſhall have 389. 
Ws privilege, not only where there is no ſpecial cuſtom concern- 3 
ng the election of conſtables, but alſo where they are choſen by a br Foy is 
prticular cuſtom in reſpect of their eſtates or otherwiſe ; for that thought to 
w ſuch cuſtom ſhall be ſuppoſed to be more ancient than the c_ 
ze of thoſe courts, and therefore ſhall give way to them, 2 "ory . 


2 Hawk. P. C. c. 10. 4 39. 


So, an attorney, being choſen church- warden of a pariſh, may 2 Rol. Abr. 
den Vrit of privilege : ſo, a writ of privilege was ſigned by all lim. 39. 
* court of C. B. for G. a clerk under the cuffos brevium, to free Lev. 265. 

n from being a ſoldier. And it is therein recited, that it is the Vent. 16.29. 


1 of the court, that neither the attornies nor clerks of it 180. 


. Rr ſhould 


Gro Privilege. 


Tro. Car. ſhould be elected to any office without their conſent, but oughtiy to his 
| <3s 399. attend the ſervice of the court. | 87 54 the c 
Co. Ent. 436. the like writ of privilege. expire 
Trin. Cale, an attorney of B. R., was elected one of the twenty-four hi 1 
7 Car. in purgeſſes in the town of —, and becauſe he refuſed to ſc; -7 
Cale's caſe, Was fined ten pounds: then he procured a writ of privilege, which Lande 
2 3 512. he ſhewed; het which debt was brought for the ten pounds in judge: 


B. R., and it was prayed after imparlance to ſtay the action again Do 
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W 3» 

n. 462. 
erman 


. bdy's caſe, 


* At the 
mmer 
| ies at 


« roydon, 1777, Lord Mansfield refuſed to fine Mr. Plumbe, returned as a ſpecial juryman ina 
| gtore his Loidſhip, becaule at that time he was one of the ſheriffs of London. 


2 Jon. 46. 
i ulcels cate. elected overſeer of the poor in the pariſh of &. Peter the Fu 


By the 6 V. 3. c.4. © All perſons uſing the art of an apotbe- 
cc cary, who ſhall be brought up and ſerve in the ſaid art 47 
« prentices ſeven years, ſhall be exempted from the offices n 
« conſtable, ſcavenger, overſeer of the poor, and all other parilh 
cc ward, and leet ofhces, and from ſerving on juries.” | 

If an alderman of London has a houſe in the manor of N. u 
the county of Eſex, (in which manor the lord has by preſcription 
a leet,) and he as an inhabitant is choſen conſtable there, yet be 
is not compellable to ſerve; for that as an alderman he is bod 
to be preſent in the city for the good government thereof *,—Atl 
a writ was awarded to the lord of the manor to diſcharge 2 


One Price, being high conſtable for the hundred of Wanffead,v 


in Lexdon; and upon producing the certificate of the 27 
of the peace of the county, and their certifying that ® 
fervice in the office of conſtable was of great uſe and i 


(dw, of 1 
V confer g 
Ges not ap 


In the 


that he 


Gale, becauſe that after imparlance he could not plead his priv- rel. 

i | , 

lege to the action; and Szone's caſe was cited, who was elechi WW chore 

5 reeve to collect the rents of the lord at Harrow the Hill, and wa for the 

diſcharged by his writ of privilege. The court held, that the ad th 

privilege of an attorney. was a good diſcharge in this caſe : they on 3 

likewiſe held, that the writ of privilege had a retroſpect to thy WW e 

whole, and that being diſcharged from the office, he was diſcharged 1 

| from the fine alſo. ne 

| Sid. 252. It ſeems to be the better opinion, that if 2 captain of the kings WW Chumter 

5. guards, a gentleman of quality, or practiſing (a) phyſician, be 1 

„od. 22. x : . uſtinio! 

g Lev. 233. Choſen conſtable in a pariſh, where there are perſons. ſufficient u We, th 

| Keb. 439 ſerve, and in which there is no ſpecial cuſtom direCting ſuch WF fs: Dr. 

Be 225 309. election, that every ſuch perſon may be relieved or diſcharged by “lee, 

bir 578, - the court of King's Bench, which hath a ſupreme and mandatory Aw 

Ki (9) _ power in caſes of this nature: but, in caſe of a ſpecial cuſtom in WW :nneare 

bt Colin ot reſpect of eſtate or otherwiſe, it hath been holden, that ſuch per. merſee 

1 i"ayficians ſons are not to be excuſed; and the rather, becauſe they may WW but Ha 
R i 1 London 

a a mpued by execute the office by deputy. | lege of 

| te ſtatute 32 H. 8. c. 40. [But the equity of this act, it ſhould ſeem, does not extend to owe and if 

1 phyſicians not mentioned in it. 2 Hawk. P. C. c. 10. & 44] mon la: 

'4 ; preſent 

£ 2 Keb. 578. By the ſtatute 5 H. 8. c. 6. ſurgeons are exempt from ſerving be moy; 

F pariſh offices. Gtions, ex 

1 
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to his Majeſty, he was by the court of B. R. diſcharged from 
the office of overſeer till ſuch time as his office of conſtable 


expired. | 
But, where A. was indiQted for not taking on him the office of Vent. 344. 


y-four high conſtable, and the queſtion on a ſpecial verdict was, Whe- * 75. 
ſerie ther a tenant in ancient demeſne may be made conſtable of an The King 


hundred which reaches further than the demeſnes? it was ad- v. Betteſ- 
judged, that he might. worth, 
Doctor Lee, archdeacon of Rochefter, having lands within the Vent. 105. 


, privi level, was made an expenditor by the commiſſioners of ſewers ; ho 

lefted whereupon he prayed his writ of privilege, which Was granted; caſe, and 

id was for the regiſter is, vir militante des non implicetur ſecularibus negotits; Mod. 2824 

at the WW d the ancient law is quod clerici non ponantur in officia—Clergy- ice 
2 ' aid, the 

: they nen are not to ſerve in the wars. reaſon was 

to thi Meme the land was in leaſe, and the tenant, if any, ought to do the office. [ The like point wag 


determined in the vicar of Dartford's caſe, 2 Str. 1107. more fully reported in Andr. 353. under the 
ume of Chambers* caſe. The court in delivering their judgment in this laſt caſe ſaid, that upon 
the authority of Dr. Lee's caſe, and 6 Mod. 140. (infra), they were clearly of opinion, Mr. 
Chambers, the vicar, was not compellable to exerciſe the office: the firſt caſe being directly in 


an, de point, and ſtanding upon both the reaſons given in the books; and the other being contrary to the 
97 dfin&ion taken between an office at common law, and under act of parliament, And Lee, C. J. 
lent d added, that the uſage which had been offered of ſeveral clergy men having actually ſerved the office 
4 ſuch foce Dr. Lee's caſe, had no inſtuente on the preſent queſtion ; for the exemption being claimed as a 
-ged by xivilege, any perſon entitled to it may certainly waive it, if he pleaſes. ] 

10atory A writ of privilege was moved for to have a clergyman, who 6 Mod. 140. 
(tom in : ppeared to have no cure of ſouls, privileged from the office of __ 5 
ch per · orerſeer of the poor, which three judges thought reaſonable ; $11. difent= 


ey may but Holt, Ch. J. ſeemed againſt it, who thought that their privi- ing min ters, 


lege of exemption was only extendible to their ſpiritual revenues; 2,ỹỹ 
if 1 ; 31 G. 3. 
and if in any caſe they were perſonal, it was only from com- Cc. 3a. Ro- 


mon law offices, eſpecially if they were without cure, as in the man cathe- 


| preſent caſe 3 and in deference to his opinion it was directed to 3 
ſerving i be moved for again. certain con- 
ditions, exempted from ſerving all county, ward, and parifs offices, and therefore a clergyman of rhe 
apothe- (burcb of England may be ſuppoſed to be exempted; for it cannot be imagined, that the legiſlature meant 
i confer greater privileges upon ſeFaries, than the regular clergy were underſtood to poſſeſs : but there 


| to oche 


505 * des not appear to be any adjudged caſe preciſely to this point. note to laſt edition of 6 Mod. ſupra, J 
ces | 
r parilh In the caſe of Evedon an attorney of B. R., it was determined M. 9 G. 2. 


. - 2 In . 
that he was not obliged to ſerve in the train-bands, or to find a Evindon's 


of R. u N puty for that purpoſe, although the array and muſter of theſe is caſe. 2 Str. 
ſcription WF orefted by ſeveral acts of parliament which contain general 1143. 


„Jet de i words; for his privilege ſhall exempt him from offices, as well — 
is bound N choſe created by ſtatute as thoſe at common law, if there be not 1143. S. P. 

b, — Ard erpreſs clauſe for taking away his privilege. — — 
him. 4 10 \ 42, the militia acts having allowed a commutation of ſervice into a payment of 10 l. it bath 
jan in 3 wk iden, that an attorney is not entitled to his writ of privilege to exempt him from ſerving in the 
ad, it being no longer deemed to be a perſonal ſervice, upon which ground alone he could be entitled 
„. Gerard's caſe, 2 Bl. Rep. 1123.—By 26G. 3. c. 170. $27. 4% No peer of the realm, nor 
Bend, vn \ 27 perſon who ſhall ſerve as a commiffioned officer in any regiment, troop, or company in his Ma- 
'p 17 Z leg y' other forces, or in any one of his Majeſty's caſtles or forts, nor any non-commiſſioned officer 
the 3 „ate man, ſerving in any of his Majeſty's other forces, nor any commiſſioned officer ſerving, or 
juſtices L hath ſerved four years in the militia, nor any perſon being a member of ei: her of the univerſities, 
his nor anyclergyman, nor any teacher of any ſeparate congregation, nor any conitable or other peace-officer, 

that i dot any acticled clerk ice, { ſeafar! or any perſo ſtered, trai d doi 

* bury erk, apprentice, enman, or aring man, nor any perion muſtered, trained, and doing 
} « , |! er employed in any of his Majeſty's docks or dockyards for the ſervice thereof, or employed and 
b Tultered in his Majeſty's ſervice in the Tower of London, Woolwich Warren, the ſeveral gun- What is at 


Rr 2 «« Portimouth, 


612 Privilege. 


c« Portſmouth, or at the ſeveral powder- mils, powder magazines, or other ſtorehouſes belonging to bi li. 

4 jeſty under the direction of the Board of Ordnance, nor any perſon being free of the Company ci 

c Watermen of the river Thames, nor any poor man who has more than one child born in wedlock, B 
4 ſhall be liable to ſerve perſonally, or provide a ſubſtitute to ſerve in the militia; and no perſon hay. 

te ing ſerved perſonally, or by ſubſtitute, according to the directions of this, or any former adl, ſhall le he 
4e obliged to ſerve again, until by rotation it ſhall come to his tum: but no perſon who has fenet 

ce only 25 ſubſtitute ſhall by ſuch ſervice be exempted from ſerving again, if he ſhall be choſen bj Al 
cc ballot,” 


Mayor uu [An attorney, it hath been holden, is exempted by the pri 
© hay. vilege of the court to which he belongs, from ſerving the of. 


| 4 Burr. fice of ſheriff in a corporation; though he be a member of the HI 
j 113. 1 Bl. ö 7 1 hy 
| 2173 corporation, and reſident in the corporate town, before and when 


Rep. 636. 


8. E. he is admitted an attorney. ceſſary 


be ſuec 


\ Deleworte's A. who was a juſtice of peace, and reſided at Blackheath in Kent cept in 
L 698. Str. and in London, being appointed conſtable in London, moved for a N 


1 


writ of privilege. But the court denied it, ſaying they hal 


heir cl 
nothing to do with it, but the proper method was under the "wb 


other t 


AP 
— 3 
Bs 

88 8 


| ſtatute of Car. 2. to apply to the ſeſſions. And; 
3 5 — Barriſters are conſidered as exempt from ſerving the office d ing his 
* 4 Burt. 2114. ſheriff, f a N city; t] 
3 It is permitted by 1 W. M. c. 18. and 31 G. 3. c. 20. to di granted 
"a ſenters and Roman catholicks to ſerve the office of conſtable by WW refuſed, 
| 1 deputy. | Was a 
185 Anftr. 216. The officers of the exciſe and cuſtoms claim, and have been WW juſtices 
1 allowed in ſeveral inſtances, their writ of privilege from the court WW ing to « 
» of Exchequer, as officers of the court, to be difcharged from WW to emp! 
oF offices. One of theſe writs of privilege, that are now in uſe, wa Wi court u; 
1 ſettled by Lord Chief Baron Comyns himſelf. An a 
. I Harriſon's So, the foreign appoſer was allowed his writ of privilege to pririleg 
Nj 5 Bund. exempt him from ſerving the office of conſtable. put in f 
* ] Biſhop v. One Martin, who was deputy to the uſher of the cuſtoms, being I tin 
3 — choſen head- borough for hm in the county of Eſſex, mopel xe the 
. d a5 5. for a writ of privilege to diſcharge him from that office, which mo £ 
1 was granted. Upon the authority of this precedent it was move ati 
. for a writ of privilege for the chief accountant to the commil- en, Ch. 
1 ſioners for victualling the navy, who was choſen churchwardend ; 
77H the pariſh of Saint Botolph, Aldgate, his attendance upon the kings But, + 
| * buſineſs and the revenue of the crown being, it was urged, equalif procurec 
1 concerned as in the other caſe. But the court thought this cal pivilege 
1 not like the other caſe, for it did not appear here, that there vn In det 
140 a clauſe of exemption in the patent conſtituting the commiſſioners WW 7c... . 
oth of victualling, as in the other caſe there was for all officers, T's # they c 
. and the true reaſon they went upon in the other eaſe was, for that BBW ce in 
"a all officers in the cuſtoms are bound to an attendance in the cou Bl bi; fe 
410 of Exchequer, which, in this caſe, the party applying for this vm g for that 
5 of privilege is not.) | leaſe, 
12158 has no p 
\s i Fat it? 
LY ke Crown, 
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(Me : 

by & 232 os . . 

us, WK (3) The particular Privileges in Suits allowed Of- 

ll feers and Attendants in the Courts of Juſtice; 

ae And herein, 

* 1. Who are the Officers thus entitled to Privilege. 

. THE officers, miniſters, and clerks of the courts in Woſminfer- 2 Int: 5. 
1 þall are allowed particular privileges in reſpect of their ne- 9 


fry attendance on thoſe courts : they are regularly to fue and Dyer, 357.4. 
be ſued in the courts they reſpectively belong to, and cannot, ex- Pl 3» 


Km, cept in certain caſes, be empleaded elſewhere z which privilege 
for a ariſes from a ſuppoſition of law, that the bufineſs of the court or 
r. their clients? cauſes would ſuffer by their being drawn into any 
T 


other than that in which their perſonal attendance 1s required. 

Anderſon, Ch. J. of the C. B., brought treſpaſs by bill for break» 3 Leon'r49« 
ing his houſe in the city of Worcefer, againſt a citizen of the ſaid 2 
- | on's caſe, 
city; the mayor and commonalty came and ſhewed a charter 
granted by E. VI. and demanded conuſance of pleas ; but it was 
refuſed, becauſe the privilege of that court, of which the plaintiff 
was a chief member, is more ancient than the patent; for the 


» been jultices, clerks, and attornies of this court ought to be here attend- 
: court ing to do their buſineſs, and ſhall not be empleaded or compelled 
| from WW to emplead others elſewhere; and this privilege was given this 
e, v court upon the original erection of it. | 
An attorney, ſo long as he remains on record, ſhall have his Bro. title 

lege to privilege ; and therefore where it was moved, that J. S. ſhould Attorney, 

put in ſpecial bail, being an attorney at large, and having (a) diſ- apy 
„being continued his practice, the court ſaid, that attornies at large Vent. 1. 
. have the ſame privilege with the clerks of the court, and are to _ John 
which WY ppear de die in diem; and they were not fatisfied that he had yyey. 
moved diſcontinued his practice. (a) That if 
ommi- - utorney abſents himſelf for a year, by the new rules he loſes his privilege. 2 Lill. Reg. 371. per 
dene Yu, Ch. J. See acc. 4 Burr. 2114. 
ny But, where J. S. was arreſted in B. R., and after the arreſt he 2 Rd. Rep. 
yy / Focured himſelf to be made an attorney of C. B., and prayed his 115. 
» ” pilege ; it was diſallowed, becauſe it accrued pendente lite. 


ln debt againſt the warden of the Fleet, by bill of privilege, he 2Le0n-173- 
refuſed to appear; the court doubted how they could compel him, 7 M 
ſor that they could not forejudge him the court, he having an inherit- 
ce in his office; but it being ſurmiſed that he made a leaſe of 
1 wi * office, it was held, that he ſhould not have his privilege, 
4 * the leſſee, and not he, was the officer during the 
do, if the marſhal of B. R. grants his place for life, the grantor Vent- 65. 


"Here ; 4. if he 
privilege during that time *. 3 


kb * the flat. 27 Geo, 2. c. 17. whereby the power of appointing the Marſhal is reveſted in 


Rr 3 A clerk 
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Privilege. 


A elerk of B. R. was ſued in an inferior court for a debt unde 
five pounds, and had a writ of privilege allowed; for the ſx. 
21 Jac. 1. c. 23. never intended to take away the privilege d 
attornies. . | 


614 


Palm. 403 · 


Hard. 365. In the court of (a) Exchequer there are three ſorts of privilege; 
9 Ben II, As debtor. 2dly, As accountant. 3dly, As officer. 


or Miniſter of the Exchequer is one of the parties in a perſona! action, he ſhall be ſued in that cout, 
becauſe his abſence might hinder the king's affairs: ſo, a priſoner of this court, or any accountant tht 
is entered into his account, ſhall have the like privilege; and a farmer or one indebted to the king, fe 
the king's more ſpeedy ſatisfaction of his debt or duty, may ſue his debtor by a 9us minus in the Excheque, 
2 Init. 531. | hat officers of the revenue, as ſuch, are privileged to be ſued in the E xchequer in all cſs, 
is a doctrine and opinion which has been ſuppoſed to obtain in the Exchequer. However, the genen 
privilege to be ſued in all perſonal actions in that court hath been doubted by very great authority; fx 
it ſeems that the court has always confined the privilege of removing the action, to thoſe caſes in which 
the action hath been brought for ſomething which hath been done by them in the execution of ther 
office. Lord C. Baron Eyre's argument in Cawthorne v. Campbell, Anfſtr. 2:6. And this doubt d 
the learned Judge is ſupported by the caſe of Barkley v. Walters, Bunb. 306. where a cuttom-hovie d. 
ficer had ſeized two cables, one of which only was forfeited ; and an action being commenced againfthin 
In the court of King's Bench, the court of Exchequer refuſed to remove it, becauſe it did not appear, but 
that the action was brought in B. R. for the other cable only.] 


> (hey J. S. was ſued in an action of battery in London, which he re 

alrend v, . . = . 

Winroll, moved into B. R., and afterwards prayed his privilege in the cour 

; of Exchequer ; and upon the puiſne baron's coming into court, 
and bringing the red-book of the Exchequer, which ſhewed that 
he was an eſcheator, and ſo an accountant to the king, the pri- 
lege was allowed. 

. If one holds of the queen as of her manor, he ſhall not hare 

Bur. the privilege of the Exchequer for that cauſe z but (6), if the king 

(5) Inz grants tithes, and thereupon reſerves a rent nomine decime, and: 

Leon. 146. tenure of him, there he ſhall have privilege. 


It is ſaid, ; A 
that the tenant of the king in chief, or he who pays firſt fruits, or he who holds of the queen in fv 
farm, ſhall not have privilege. ; & wide 3 Leon. 258, — That commencing a ſuit in the ache. 

ver on a guo minus as debtor to the king, is not ſuch a privilege as will ouſt an inferior juriſdiQiu; 
2 it is now grown the common method of ſuing in thoſe courts. Hard. 316. 2 Vent. 362. 


> Show. On a /atita?'s being ſued out againſt the commiſſioners of the 
bor. treaſury, the puiſne baron of the Exchequer came into the cout 
Lampen v. Of B. R., and brought into court the red-book of the Exchequth 
—.— * which is deemed a record in that court; and thereby it appeartd 


>: that the treaſurer had privilege of being ſued only in that coun; 


(e) Differ- and the patent being produced in court which conſtituted the 
. defendants, c., and granted them the office of treaſurer of 


ces that are Jand, their privilege was allowed them without putting them ' 


of recordd bring a writ of privilege, the court grounding themſelves on tt 
— 3 5 (c) record before them. | 

Hard. 3:6, Tt hath been held, that the treaſurer of the navy is wh 
— accountant ; and that an accountant's privilege will hold again , 
23: 5511 ſpecial privilege in another court, as officer of the court or ot 
— _ wiſe ; though it be not alleged that ſuch an accountant is (d) entere 


(c But, if ed upon his account; for that every accountant may be 2 
an account- by the court to make up his accounts, and mult a 


— purpoſe de die in diem. 


aceouat and reduces it to a debt, he ſhall have no privilege but ag a general debtor. Hurd. 363 · [a 
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In debt in B. R. againſt J. S., he pleaded to the juriſdiction, 
that none of the privy- chamber ought to be ſued in any other 
court, without the ſpecial licence of- the lord chamberlain of the 
houſchold, and that he was one of the privy- chamber; on demur- 
rer to this plea, the court over-ruled it with great reſentment, and 
awarded a reſpondeas oufter. 

It was agreed in Serjeant (a) Scrogg's caſe, that the privilege of 
the court of C. B. which ſerjeants claimed, extended only to infe- 
rior courts, not to the courts in Weftminſter-hall ; and that a ſer- 
jcant may be ſued in any of theſe, becauſe he is not confined to that 
court alone, but may practiſe in any other court: but it is other- 
wiſe as to attornies or filazers, who cannot practiſe in their own 
name in any other court but ſuch as they reſpectively belong to. 
A ſerjeant at law therefore is to be ſued by original, and not by 
bill of privilege, 

So, in an action by bill brought in C. B. againſt a ſerjeant at 
law, for work done, he pleaded that he ought to have been ſued 
by original, and not by bill. [Upon arguing the demurrer, a 
caſe was quoted, Baker againſt Swirdale, in the court of C. P. 
Mich. 10 G. Roll. 360. It was an action brought againſt a pro- 
thonotary's clerk by original, to which he pleaded, that he ought 
to be ſued by bill ; whereupon the plaintiff demurred, and the 
court gave judgment that the defendant ſhould anſwer over. Per 
cr, This caſe is in point; ſerjeants, prothonotaries' clerks, and all 
others not obliged to attendance in court, are upon the ſame foot. 
Judgment quod billa caſſetur. 

The defendant pleaded in abatement, that he was one of the 
clerks of Sir J. Cooke, prothonotary in C. B. Upon a rule to 
ſhew cauſe why it ſhould not be ſet aſide, the afhdavit, annexed 
to the plea was produced, wherein the defendant ſwore, that he 
ſerved his clerkſhip with a Common Pleas attorney, and that he 
lad for many years acted as an attorney or ſolicitor; and followed 
no other employment. After conſideration the court ſet aſide the 
plea, being all of opinion, that ſuch clerks: had no privilege at 
all, they not being ſworn as attornies are, nor ever acting as 
clerks in the prothonotary's office; and that it was not ſufficient 
for the prothonotary to enter their names in his book. As to ſuch 
clerks as were actually employed under him, for ſo long as they 
continued in that employment, they would be privileged, but.no 
longer ; as in the caſe of a judge's clerk; and an old rule 8 Car. 


vas cited, where they were reſtrained from practiſing as at- 
tornies.] 
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Raym. 34 
Keb. 137. 
Barringion 
Vs Venables, 


(a) 2 Lev, 


129. 3 Keb. 


424. 2Mod. 
296. S. C. 
— $0 of the 
ſervant of a 
ſerjeant at 
law. Cro. 
Car. 84. 


Trin. 78 « 2» 
Serjeant 
Gi:dlecr's 
caſe, 


Barnes, 37 1. 


Payne v. 

F ry, 1 Str. 
546. The 
old way 

of pleading 
that a man 
is a clerk of 
one of the 
prothonota- 
ries, was, 
that he was 
emplayed in 
engroſſing 
records, 
aſſiders in 
curid, and 


the like. 


K. B. of 


lite years an affidavit has been required to that effect. Cooke v. Latimer; Reade v. Chambers, Forteſc. 
£ 


Ne. and in the caſe of one Worthington, 1 Ld. Raym. 399 . Clift. 572. 


J.. being arreſted by a writ out of C. B. brought his writ of 
Pivilege as clerk of the Crown-office z but it appearing that he 
as only a clerk to Mr. Ward (clerk of that office) and not an 


was 


= 
2 Show. 

287. | 
pl. 284. 
Ward v. 


immediate clerk of the office, a ſuperſedeas to the writ of privilege Lawrence, 
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6 16 Privilege. 
(a) That an was granted on motion; the court having agreed, that he had ng Serj 


att 8 — , 
jr wg more privilege than an (a) attorney's clerk. bull, w 


no privilege. Comb. 12. adjudged. —- But the clerk to the clerk of the Pells in the Exchequer is u. made t 
titled to the privilege of that court, Comb. 482. . but all 
they a1 


Stil. 460. A ſerjeant at law, (5) barriſter, attorney, or (c) other priyilegei the cor 


* perſon, whoſe attendance is neceſſary in We/tminſler-hall, na 


2 Show, | ; 1 ? L : occa⁰ο 
242. pl. 239. (4) lay his action in Middleſex, though the cauſe of action accrue — 
r in another county; and the court on the uſual affidavit will og arreſt | 
e hath diſ- Hy 20" FE 

Continued Change the venu?. ould 
his practice for ſome time. 2 Show. 176. pl. 172. [ide ſupr. contr. But he does not loſe ti comm! 
privilege by reſiding in the country. 2 Bl. Rep. 1065.] (c) U bis privilege extends to judges clerks he F. 
and alſo to the clerk of aſſiae. Salk. 670. pl. 9. 671. 2 Ld. Raym. 1253. (4) It is the comma 1 
right of any gent eman at the bar to have a trial at bar; and it has never been denied in the caſe ofa ledgme 
ofhcer of the coutt. 6 Mod. 123. per cur. 80, 


Darth. 126. But it hath been held, that if a privileged perſon be ſued, and e 


„ me a ** ether 
8 m. the action brought againſt him in the right county, his privilege 3 


Show. 148. will not entitle him to have it tried in M:ddleſex. 1. 
Biſſe v. Harcourt. But in Salk. 668. in Wiicocks's caſe, Trin. 2 Ann. the venue is ſaid to ben E 
been changed where an attorney was defendant. ¶ And the like was done in the caſe of Wigley v. Mat Was 20 
gan, 2 Str. 1049. Ca. temp. Hardw. 28 5. Andr. 384. However, this caſe hath been fince ont. ſhould 
ruled, and the law is now ſettled agreeably to the doctrine in the text. Pope v. Redſearne, 4 Butt. 204 ſhould 
Yeardly v. Rowe, 3 Term Rep. 573. 


formed 
bail, 
of prix 
of his 


2 Vent. 7. Tf an attorney lays his aCtion in London, the court will change 


wg 595. the venue on the uſual affidavit ; for by not laying it in Midalia, 


[So, an at- he ſeems regardleſs of his privilege, and is to be conſidered 4 here 
torney ſuing perſon at large. eriff 
by original, | If pr 
waives his privilege, Hetherington v. Lowth, 2 Str. 857.] fend it 


21d. Kym. On a motion to diſcharge a rule which had been obtained fr — 
Loh 5 changing the venue, it appeared, that the plaintiff was a barrilter band, 

8 and Maſter in Chancery; and the court held, that he had 3 pri If + 
Purroughs vilege by reaſon of his attendance, to lay his action in Middlya, 


v. Willis . ſter ex 
als. and therefore diſcharged the rule, — 


2 Stra. $22. arreſtec 
Barnaid. K. B. 14+ N | withou 
has bee 

2. Of the Privilege and Protection allowed thoſe whoſe Attends BWW dne no 


ance is neceſſarily required, licely ſca 
| bien is no 
2 tuals, 
Brownl. 18. The law not only allows privileges to the officers of the cout 4 
Rm. 101. but alſo protects all thoſe whoſe attendance is neceſſary in courts; 
2 Mod 181. bY . * . . of 
2 Rol. Abr. To that if a ſuitor is arrcſted either in the face of the caurt, 


. . . , teted poir 

272, out of the court, as he is coming to attend and follow his ſuit, & charged, r 
Solac 33+ upon his return, it appears upon complaint made thereof, that the Ita later 
(+) If he * W from t in the 6, 
new that fact was ſo, the court will not only diſcharge the party from J 


the party arreſt, but will puniſh the officers or bailiffs, as alſo the (e) plat 
— —4 tiff who procured the arreſt, as for a contempt to the court. 
defending any ſuit ; becauſe an affront to the court, as well as an injury to the party arreſted. 2 Li 
Reg. 369. | | 


Serjeut 


Privilege. 
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ad Serjeant Screggs, entering his coach at the dovr of Veſtminſter- M. 26 Car. 
10 4 a in C. B. 
kill, was arreſted upon a latitat out of B. R., and complaint being + 
er iy 6 made thereof in C. B., it was agreed, that not only ſerjeants at law, 
but all other perſons whatſoever, are freed from arreſts ſo long as 
; they are in view of any of the courts at Weſtminſter, or if near 
Uleged the courts, chough out of the yiew, leſt any diſturbance may be 
, may occalioned to the courts or any violence uſed, which in ſuch caſes 
ccruel js very penal. In this caſe the ſerjeant was diſcharged of the 
ul no arreſt by rule of court, and the Judges faid, that if the plaintiff 
ſhould bring an action againſt the ſheriff for an eſcape, they would 
loſe ti commit him. The bailiffs who made the arreſt were committed to 
2 the Fleet, but the next day, upon their ſubmiſſion and acknow- 
aſe of a kdement, were diſcharged, paying their fees. 
So, where one Long an attorney of C. B. was arreſted in 2 Mod. 182. 
Palace-hard, not far from the Hall-gate, ſitting the court, he to- Long's . 
cd, and gether with the officer was brought into court, and the officer 
wwileg committed to the Fleet ; and becauſe the plaintiff was an attorne 
P 
FI of B. R. who informed the court of C. B. that his cauſe of action 
** was 200 l., the court ordered that another of the ſheriff's bailiffs 
ace oner ſhould take charge of the priſoner, and that the prothonotary 
W ſhould go with him to the court of B. R., and that court being in- 
ſormed how the caſe was, diſcharged the defendant on common 
chang bail. The writ upon which he was arreſted was an attachment 
225 of privilege, which the court ſuppoſed to be deſigned to ouſt him 
; N of his privilege; for there was another writ againſt him at the 
| ſheriff's office, at the ſuit of another perſon. 
t proceſs hath iſſued againſt a huſband, and in coming to de- Dyer, 357. 
fend it, he and his wife are both arreſted, the wife ſhall have A 30. 

; privilege as well as the huſband; for they are conſidered as one 52 
ned for { . . . 17. vide 
writer _ in law, and the wife cannot anſwer without her huſ- Noy, 68. 

| and, 

1 2 pri 1 1 e 
* If the court give either plaintiff or defendant leave to inquire 2 Rol. Abr. 
daliſa, f . . 7 2 5 272 
ater evidence in any cauſe depending in that court, and he be 185 1 
reſted, he ſhall have privilege; but it is otherwiſe, if he go ure of 
vithout the permiſſion of the court. So, if one on the day he this, for the 
ED. has been attending his cauſe be arreſted at ten o'clock at night, by b nent 
tte one noway engaged in the cauſe, he ſhall not have privilege (a). been very 
kicely ſcanned, ſo as to require a man to go the direct road. Bro. Privilege 4. allows that the protec- 
ven 15 not forfeited by the plea of extra viam, becauſe it may be, the party went to buy a horſe, vic- 
, court tas, or other neceſſaries for his journey, Neither is the law fo ſtrict in point of time as to require the 
2 piy to ſet out immediately after the trial is over, as in the caſe of Hatch v. Bliſſet, infra, and Gilb. Rep. 
court; 3**. The defendant, an old woman, had a trial at Wincheſter aſſizes, which was over on Friday at 
urt, 0! vr 12 the afternoon : the ſtaid there till after dinner on Saturday, and in the evening at ſeven was ar- 
ſuit, ot ted going home to Portſmouth, which is twenty miles: and the court held, that ſhe ought to be d ſ- 
hat th ed that her protection was not expired, and a little deviation or loitering would not alter it. And 


04 later caſe, where the defendant was attending his cauſe at the fittings, and though it was put off early 

ys day, (taid in court till five in the afternoon, and then went with bis attorney and witneſſes to 

* a a tavern, where he was arreſted during dinner ; the court held, that fuch a neceſſary refreſhment 

latin ought not to be looked upon as a deviation, ſo as to cancel the defendant's privilege radaundo. 
oc v. Cameron, 2 Bl. Rep. 2123+] 


1. has 2 ſuit againſt B. in C. B., and afterwards B. is arreſted Jenk. xyz. 
um 1nferior court, when he was not coming to or returning from 


the defence of his ſui | 22 
t, he ſhall not have privilege. EW 
3 A perſon 


23 

—— 1 — 
3 
n 


2 3 
TCC cc 


=. 2, 
$a” — 


EY 


— 


= 


. 


— = => CASA — 
ä IST => 
5 388 2 == — <0 
* —— 


1 — = 
A 898 Oz = = 


A _ 


=_ 3 


2 


— 
oy 

1 * 
* 

+ 


1 


= - = 
* As EE ES — 30 
22 — = 2 _ 
— * * — 5 — 2 
5 4 3 . 
A a EEE . BEE ry Ends 


618 Privilege. 


Comb. 29. A perſon coming to give ſecurity of the peace, it was heli ly 
here os was privileged; if he had come to have ſworn the peace, the x, 
*. 5 reſt would have been allowed. | 

2 Salk. 544. So, where one came to conſeſs an indictment, the court hel 

wal he had no privilege eundo & redeundo, becauſe there was no pry 
ceſs againſt him. 

Vent. 17. The courts not only protect the parties themſelves, but a 

Mod. 66. witneſſes are protected eundo & redeundo; for ſince they ar 
obliged to appear by the proceſs of the court, they will ng 
ſuffer any one to be moleſted whilſt he is paying obedience ty 
their writ, | 


Meekinsv. [And it hath lately been laid down by the court of C. P a1 
_— general rule, that all perſons who have relation to a ſuit wid 
636. Calls for their attendance, whether they are compelled to attend 


by proce's or not, are entitled to privilege from arreſt eund {s 
redeundo, provided they come bond fide. And in this deſcriptiag 
bail and barriſters upon the circuit are included.) 
20 H. 6. 4. 


. Alſo, the courts not only protect the perſons of their attend. 
— 4 Rol. Ants, but likewiſe all thoſe things that are neceſſary for their jour 


Abr. 273. ney or the defence of their ſuit; but not merchandizes or goods 

for ſale or traffick. | | 
Kinder v. [The court of B. R. hath refuſed to diſcharge a perſon in cul 
iy rang tody by proceſs of the ſheriff's court in a cauſe afterwards x. 
| ce 377- moved into B. R. becauſe he was arreſted whilſt attending cony 


But ſee Ex miſſioners of bankrupt to prove a debt. ] 


Parte Ker- 


ney, 1 Atk. 55. Ex parte Dick, and Ex parte Stow, 2 Bl. Rep. 1142, 


3. In what Caſes this Privilege is to be allowed, 


Sand. 67. The privilege allowed officers of the court, is to be underſtod 
as extending only to ſuch caſes where the party who ſues then 
has ſufficient remedy in their own courts : therefore, if a wit 
entry or other real action be brought againſt an attorney of B. 
he cannot plead his privilege ; becauſe, if this ſhould be allow 
the plaintiff would have a right without remedy : for the King 


Bench hath not cognizance of real aCtions. 


Sand. 67. So, if an attorney of C. B. be ſued in an appeal, he ſhall not hare 

his privilege ; for his own court hath not cognizance of this action 
Sid. 362. So, if money be attached in an attorney's hands by foreign . 
. tachment in the ſheriff's court in London, he ſhall not have Þs 


Turbill's rivilege; becauſe in this caſe the plaintiff would be remedilels 
caſe, & wide For the foreign attachment is by the particular cuſtom of Lenden 
2 Leon.156. and does not lie at common law, | 7 ; 
4Leon. 81. In indictments, informations, or ſuits, in which the king alone 
r — Abr. js concerned, the officer ſhall not have privilege; for it * 
Lit.Rep,g7. be unreaſonable that the court ſhould allow protection to tho | 
- who offend. againſt the publick peace of the community and 
| king's intereſt, | 4 | 4 
123 398. But it ſeems the better opinion, that in an action penny 
Lat 195. on the fat. 23 H. 6. c. 7. againſt an attorney, for continuing 


7 


Skin. 549. Tiff longer than a year, 5 defendant ought to have his priviege 
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for though it be brought in the king's name, and the king is to Salk. 20. 
have part of the money, yet it is to be conſidered as the mere 2, 2 Jak. 
ſuit of the party, in which the mY may be nonſuit. Beſides, the 543. pl. x. 


party may have a tales, without the warrant of the Attorney- bo Rep. 
General. Comp. 367. 
Alſo, the privilege the courts allow their officers, is reſtrained Hob. 177. 
to thoſe ſuits only which they bring in their own right, or are On 

brought againſt them in their own right; for if they ſue or are 2 Sid. x59. 
ſued as executors or adminiſtrators, they then repreſent common Latch, 19g. 


eld by 
the ar. 


t hell 
10 pr 


but al 
ey ar 
111 nad 


nee 1 . * 

WT perſons, and are not entitled to privilege. e we, 
P. 31 * Goldfb. 47. Sav. 20. 
which As, where a clerk of the King's Remembrancer in the Exche- 


attend 
und» 1 
:riptiog 


ver married a woman who was executrix to J. S., and having 

brought an action of debt by privilege, for a debt due to the teſta- 

tor, it was held, that he was not entitled to privilege. 

So, in an aCtion againſt an attorney, who was executor to ls 


attends 8. who pleaded his privilege, it was over-ruled, though it was 14. Raym. 
Ir jouts urged, that there was a difference where the attorney was plain- 533. New. 


tif, and where detendant ; but the court held it the ſame in tons. Row- 
boch cates. 
Alſo, if a privileged perſon brings a joint action, this deſtroys 2 Rob Abr. 
his privilege z becauſe thofe with whom he joins are not officers *7* 
of the court, nor entitled to the attachment which the court 
grants to its own officers. . 
So, if an action be brought againſt a privileged perſon and 21 
others, he ſhall be ouſted of his privilege; for if otherwiſe, he Pow, —_ 
would deſtroy the plaintiff's action, as he would be obliged to ſue a Rol. Abr. 
the others by original writ, and him by petition. But ſome opi- pl 0g 
nions are, that this muſt be underſtood where the action is joint Noy, "258 
in its nature, and cannot be ſevered ; and that if the action can 2 Sid. 157. 


: k 2 guns Vent. 298. 
be ſevered without doing any injury to the plaintiff, the officer 1, — 


ſhall have his privilege. 2 Mod. 296. Vern. 246. 
But this matter came fully to be conſidered in a late caſe where Hil. 3 0. 2. 


r goody 


in cul- 
rds It 
g Coll 


lerſtood 
es then 
writ ol 
B. N 
\Howed, 


King! trelpaſs was brought in B. R. againſt an attorney and another per- ee BH: 
lon, the attorney pleaded his privilege as an attorney of C. B., ang 
ot hart ey pleaded his p 8 cy » an | 
* concluded guod non intendit quod cur. ar velit, &c.; and on 
eign demurrer, though it was admitted that t 1e nature of the action 
2.45 was ſeveral, yet the court on conſideration of the above cited 
ele cales held, that the rule was general, and that the plaintiff was 
Tae bound to bring ſeparate actions; and thereupon awarded a 
reſpondeas ouſter. 
ng alone 4. Of clai . . 66 . . TM 
+ woll Ob claiming and allowing Privilege; and therein, that it muſt 
to tha be ſet forth and pleaded. 
and de 


k 4 , < 
Privilege is to be claimed and allowed of in courts in ſuch (a) Dalf. 16, 

manner as the law directs, and in moſt caſes it is a matter to be Br 

tam. 2 taken þ) ſtrickly. | | en Names 
ung »=ed on motion, Stil. 33. vide 2 Chan. Ca. 69. ————An attorney muſt plead his privilege, 
rivilege Ip <a" be d (cnarged on m tion. Saik. 544+ pl. 3- [I WII. 306. 2 Str. 864. 2 Ld. Raym. 
fot 27 Bunard, B. R. zoo. But where an attorney is by lanitat in his own court, it is a mo- 
tion 
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tion of courſe to difeharge him on filing common bail. Wheeler's caſe, 1 Wilk. 298, Imp, K. . 


ed. 1791. In the caſe of Croſley v. Shawe, 2 Bl. Rep. 1035, the court of C. P. held, that an u, Toar 
ney arreſted by capias upon a ſpecial original out of that court was not entitled to his diſcharge wa lege of: 
ſerving the ſheriff with 4 writ of privilege, but muſt plead his privilege. If indeed the arreſt were pa lege an 
proeefs out of an inferior court, his writ ought to be allowed inffaniers Rawlins v. Parry, Sir Ga 1 : 
Cooke's notes, p. 2.] (5) 2 Sid. 164. nons We 
| | That th 
3 Co. 143. If an inferior court will proceed after a writ of privilege Aud pe, 
— hvered, it is a nullity; and the courts at We/ftmin/ter will dif. ss it car 
——A wit charge the party. of an ex 
of privilege diſallowed by an inferior court, held error. Cro. Eliz. 152. pleaded 
Hit. aß C 2. One Fletcher was ſued in the Marſhal's Court, and he procured p 
Des. awritof privilege as attorney of C. B. upon which the plaintif pres 
Barnsv. © « : defenda! 
Fletcher, in the Marſhal's Court ſurmiſed, that he was forejudged before, WW; F 
and produced the record of his forejudger ; upon which the Mar - ; 
ſhal's Court proceeded ; and upon complaint thereof in C. B. the * , 
court held, that the writ of privilege ought not to haye bez Wl — 
queſtioned there, but ought to have been allowed; and that if i wr 
was not duly obtained, it was a matter examinable here; ther Wl" 
fore all the proceedings in the Marſhal's Court were ſet aide, *4 75 = 
and the plaintiff ordered to pay all eoſts of the proceedings ſince 1 fa 1 
the writ of privilege, otherwiſe an attachment to iſſue. 3 
Mod. 35. A clerk to one of the Barons of the Exchequer being ſued in . 
1 B. R. pleaded, that tempore quo memoria non extat all the clerks of ; 
the king's court of Exchequer were privileged from being ſued An at 
elſewhere than in that court; and that the defendant was clerk ]. R. 
R. P. un Baron de Scaccario naſtro predi?: upon demurrer, the reed the 
court ſaid, there were two ways of pleading privilege ; one was id be 
to go to iſſue, and at the trial, if the party be an officer of re» WWuigmen 
cord, to ſhew it by producing the record; if he be not an officer f pri, 
of record, but is attendant on one of the Barons, that muſt be E =! « 
tried by a jury; becauſe the court of Exchequer, as a court, ca ec w. 
2. WI 
not take notice of it any more than the court of King's Bench: e e 
the other way is, if he be an officer on record, to produce a wit 3 
of privilege at the time of the plea pleaded, and then no iſſue — 
can be joined upon it; and here the cuſtom is ill pleaded, Hs cour 
tempore quo non extat memoria is nonſenſe, it ſhould be cu cont — k 
memoria, & c.: and becauſe that he did not aver to one of the Br premptory, 
rons of the King's Exchequer, but de Scaccario naſtro, a reſpond In of 
outer was awarded. which th 
Carth. 462. In an action againſt A., he pleaded his privilege thus. And the ls privit 
=" 582. {aid A., in his proper perſon, ſays, that he is, and at the time of the Baron 
Stephens v. Exhibiting the bill was, one of the clerks of T. V. one of the pro- evurt, h 
Squire. thonotaries of the court of C. B. at Veſim. in the county of was 0 de 
_ dleſex, and attending his office every day, and concluded with 1 ul, Bec 
2 Mod. 97. averment generally, without annexing any writ of privilege to tus oth not 
— — 8 plea; and this on demurrer was held ill, becauſe the defendant ah, Th 
arotney or did not ſay venit as well as dicit, and for that he did not lay 2 reaſons + 
oticeron venue, ſo as the fact of his being a prothonotary's clerk mit We... 
3 egg be tried; for it is a matter iſſuable, for their clerks are not tings int 
nor triable (a) Enrolled, f | 1 Exc] 
Per pais. Salk. 30. 2 Salk. 543. pl. 1. Ld. Raym. 27, 2 Sid. 164. 2 Lutw. 2466. w — 


Keb 352. Sin. 582. pl. a. [2 Bl. Rep. 1088.] To 
8 
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00 To an action brought in B. R., the defendant pleaded his privi- 2Salk. 545. 
lege of an attorney of C. B., without producing any writ of privi- 214 N 
ee, and without ſaying prove patet per recordum ; and two excep- 1172. 
Gy rons were taken: I, The want of averment, prout, &c. 2dly, Scaveny. 
That there was no place laid where the defendant was an attorney. gi 
is de. And per Holt, Ch. J. there are two ways of pleading this matter ſo 
| (if, WWW: it cannot be denied, viz. with a profert of a writ of privilege, or 
of an exemplification of the record of his admiſhon ; or it may be 
pleaded as it is here: and as to the averment by the record, it is 
never pleaded as a matter of record, which is always pleaded with 
time, viz. of ſuch term, c.; but never any plea was ſeen that the 
defendant of ſuch term was admitted attorney, &c. As to the 


** ſecond exception he ſaid, that it was not neceſſary to lay a venue: 
; 0 for that this being a matter concerning the perſon of the defendant, 


it ſhould be tried where the writ was brought. 

An attorney of C. B. being ſued in B. R., pleaded his privilege ; 2 Salk. 55. 
to which it was demurred ſpecially, for not concluding his plea with e 5 
aprefert of a writ of privilege teſtifying his being an attorney, Oc. Harper, 
And per Holt, Ch. J. the difference is, if privilege of an attorney be 2Ld. Raym. 
pleaded with a writ, the defendant cannot be denied to be an 4 "ated. 


attorney; if without, he may; and then a certiorars ſhall be 106. Clifton 


wm awarded to certify whether he be or not. 2 
2 ſued An attorney of C. B. pleaded to the juriſdiction of the court of 6 Mod. 214, 


2. K. And per curiam, he ſhall not be (a) ſworn to his plea, nor ggf g. 


need the writ of privilege be ſet forth at large; and if matter of B. pleaded 


e was, WW be pleaded in abatement, and found againſt the defendant, his privilege 
1 | 8 r 
of e- oadgment (5) final ſhall be given. 3 


it of privilege to his plea, teſted after the action brought, but made no affidavit of the truth of his 
pla; and on a motion of Mr. Parker, the plea was ſet afide for want of the oath; and becauſe it did 
not appear by the writ, that the defendant was an attorney at the time of bringing the action. M. 


ty Call 60. 2. Wicks v. Dagley. 2 Barnard. K. B. 216. S. C. 1 it is neceſſary to annex an afſidavĩt 
Zench: to the plea ſeems to be a matter of ſome doubt. See 2 Bl. Rep. 1088. It muſt appear by the plea, 
2 writ th the defendant was an attorney at the time of bringing the action. A mere clerical miſtake in the 
ile drement of this fact, was holden to be fatal. 2 Str. 864.] The defendant pleaded bis privilege that 
0 1 te was an acting clerk to Sir George Cooke, and annexed an affidavit to his plea, that he ſolicited cauſes 
ed, for in the court of C. B., but becauſe he did not ſwear that he entered cauſes in that office, or that he did 
1 a balineſs as an entering clerk, the plea was ſet aſide. Hil. 2 G. 2. in B. R. Edmund and Thomas. 
'he Br banard, K. B. 141. S. C. may be pleaded without a venue. 2 Ld. Raym. 1173+ (c) That it is 
the faemptory, Pro. Perempt. pl. 48. 
ſpondeat in aſſumpſit by A. againſt B. for 1000 yards of black cloth, for 2 Sid. 164. 
116. which the defendant promiſed to pay, Q the defendant pleaded Pag. et. 
wk lis privilege as an auditor of the Exchequer, in theſe words, that parrington. 
8 the * of the Exchequer, their clerks, or other officers of that (9). 2 
: Court av 5 - 2 , ayms 
H Mid have not been empleaded elſewhere; to which plea there $60. "Lum. 


aich u * demurrer: 1/t, Becauſe it was pleaded in the (c) negative. 1466. 

- %, Becauſe it was general, that the Barons and their clerks ; which (4) The pri- 
nam not ſhew but that one of their clerks might be ſued elſewhere, e _ 
b * That the concluſion was, he hopeth, &c. ; and for theſe Exchequer 


teaſons the plea was thought ill: it was likewiſe ſaid, that he maybe 


k migit WW. , f 
jo pit to have concluded hoc paratus eff verificare, unleſs the puiſne ues — 
108 into court the (d) red book of the Exchequer. the red book 
26. king's - chequer allowed. 1 Keb. 2566. 2 Keb. 103. 2 Lutw. 46. An accountant of the 
Vent rchequer allowed his privilege in B. R. on a Baron's coming into court and ſhewing his book 


if Kounts, 


To and this without any plea or prayer of the party. 2 Bulſ. 36, Where ons entitled 


ts 


rr Re Doings, 
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to the privilege of the court of Exchequer is ſued in C. B. the court ſends a ſuper ſedeas Kale 

B. R. no ſuperſedeas is ſent, for that would be to ſuperſede the king ; but eke 5, 52 So, 
red- book by the Puiſne Baron. 2 Salk. 546. per Waiter, Ch. Baron. { The practice here * at the 
is gone into deſuetude, and the method now uſed of aſſerting the privilege is by an order from the um ſendan 


of Exchequer to remove the action, whether commenced in the King's Bench, Common P 
other court, into the office of pleas of the court of Exchequer, and — it hall be there l It all 
forwardneſs as in the court out of which the action is removed: but this order does not operate as a term; 


Fiorari to remove the proceedings, but as a perſonal order on the party to ſtay his proceedings ther, vg 


liberty to commence his ad ion in ihe office of pleas, and of courſe. calls upon the defendant in the him by 


aCtion to appear, to accept a declaration, and to put the plaintiff in the ſame ſtate of forwardneſs in th at 
office of pleas as he was in the other court. So that the order is fimply an injunRtion to #ay wi. a varie! 
ES ne 
N — » by . f B. Eyre's argument in Cawthorne v. Camphel, Furifdic 
a herein | 
= Raym. In aſſumpſit, the defendant venit & dicit, that he is an officer of WiW:rn au 
Salk, 194. the Exchequer, and pleads privilege z and on demurrer two exceyBiſWp:rlanc 
pl. 3. tions were taken: 1/, Becauſe he pleads his privilege by writ, but ben pl. 
—_— v. not under the ſeal of the court. 2dly, That it is not ſaid, that the ir 
Ld. Raym, Court ought not to have conuſance in the beginning of the ple, e 4: 
336. Per Holt, Ch. J.—If a man pleads privilege, and at the time I confne- 
* pleading he produces a writ teſtifying that he is an officer, the count 01 
195. Plaintiff cannot deny the privilege : but, if he pleads it without a om th 
6 Mod. 88. writ, the plaintiff may deny it, but the plea is good without “-r 
ſhewing the writ. As to the ſecond exception he held, that the e cour 
concluſion made the plea ; for if a man begins in bar and con- ons to 
cludes in abatement, it is a plea in abatement. | A wit 
Sid, 74- The clerks of the papers and ſecondary of the King's Bench, Hand in t 
—_ they claim privilege, declare themſelves to be clerks to the . by t 
maſter. ving tl 
Sid. 65. Privilege in the Common Pleas muſt be certified by the proths- el be 
+ Notaries, and not by the ſecondaries. bim; fo 
2 Bulſ. 207 It hath been a matter of great doubt how far an attorney nner 
— Abr. C. B. or other privileged perſon, being in cu/todid mareſcalli, ſhall be 
Sak z. ouſted of his privilege ; for on the one hand being in actual cuſs 5 
pl. 3. dy, he is to anſwer to the plaintiff's demand lodged againſt lum, 
— Rm. and not to the proceſs that brought him in; and on the other Vben 
5 Mod. 310. hand, it hath been thought hard, that his being there by coercion t be r. 
a2 boy. 343- and on a fictitious treſpaſs ſhould ouſt him of his real privilege: ti: Wi ich pr 
Ld. Raf. determinations herein have been, 1/}, That though 4. be in 1 mn 
71, 136. did mareſcalli at the ſuit of B., yet when B. declares againſt hin pivilezed 
he may plead his privilege, becauſe he comes there by coercion, p 
and had no opportunity before to take advantage of it. 2d, $ an 
A. files bail at the ſuit of B. and in the ſame term a declaration 75 ſue 
delivered againſt A. at the ſuit of C., A. may plead his privileg uy elf a 
againſt C. as well as againſt B.; for it were abſurd that C., who tops y 81 
his ſuit upon the action of B., ſhould have more liberty or adyantayf * 
againſt A. than B. himſelf had. 34h, But if it be in a ſubſequent . 5d t 
term, or if by any thing A. waive his privilege in the firſt ai 6 
he then becomes obnoxious to the ſuits of every one; and as to" ay a 
he is truly in cuſlodid mareſcalli; for being once ouſted of his fi g 
vilege, he can no longer attend as an officer in the other cou nh 2 
but is fixed in the King's Bench; and therefore cannot by be _ 
ſuppoſition of the neceſlity of his attendance oult the party of WW. 


gion, 
action A 
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80, if an attorney of C. B. is brought into the court of B. R. Canh 377 
at the ſuit of an attorney there, which is an eſtoppel to the de- 


he cor WF fendant's privilege, the defendant ſhall be ouſted of his privilege 
„in all other actions commenced againſt him in B. R. in the ſame 
» bn tem; becauſe the juriſdiction of this court was attached upon 
ene, hmm by the firſt action. To 
t in tha As to the time of pleading privilege, it has been laid down in 22 H. 6.7. 


a yariety of caſes as a ſure rule, that after imparlance the defend- _ _ 
yr 


> be 9. ant cannot plead his privilege, becauſe by imparling he affirms the Dyer, 33. 
ani, WW uriſdiction of the court, which by this plea he would ouſt. But Godb. 286, 


Stil. 295. 


herein theſe diſtinctions have been taken, and the law by the mo- 1 5 


icer of dern authorities ſeems now eſtabliſhed, that after a general im- Keb. 295. - - 
excey WWpirlance, the defendant cannot plead privilege, becauſe he muſt 28 | 
rt, but Aden plead in chief; fo after a ſpecial imparlance in this manner, pl. 12. 
hat the /F ir omnibus allegationibus & exceptionibus omnimodis tam ad Hard. 465. 
e plea, ve 942m ad narrationem, for by this ſpecial imparlance he has Sid: 3:8- 
me of WKconfined himſelf to take advantage of defects in the writ and 2 
r, the count only; but in caſe of a general ſpecial imparlance obtained Show. 49. 
bout a rom the court, viz. Salvis ſibi omnibus & omnimodis advantagiis & Lutw. 46. 


Salk. 1. pl. 3 


pithout e rceptienibus, he may after plead his privilege; for this is not to ouſt Comb. 68. 
vat the le court of its juriſdiction, but is a privilege which each court al- 
d con- os to the ofhcers of the other, to be ſued in their own court only. 


A witneſs was arreſted in his return from Winchgſter aſſizes, Trin. 


Bench, nd in the term following was diſcharged by motion on common 13 Ann. 
to the eil by the court from which the record iflued, and that without ut Hu 


having the privilege of the court of ni, prius certified. Had the Bliſter. 


arrelt been at the aſſizes, the judges there might have diſcharged * e 
um; for privileges given by Jaw are to be proſecuted in ſuch a J Sus. 986. 


ney of nner as the party may moſt eafily get the benefit of them. 

ſhall be 

1 cuſto- 5. How privileged Perſons are to ſue and be ſued. 

ſt him | 

: * hen an attorney or other officer entitled to privilege, is plain- 4 Iaſt. 71. 

ach i he regularly ſues (a) by writ of privilege, and is ſued by bill; a) * 

ie: te ſich proceſſes iſſue out of the court in which the action is com- Exchequer, 

in yl ed, and have no foundation in Chancery. 2 ho 
| "ES. aint} 

nſt hin Privileged, the ſuit is quo minus; where the defendant is privileged, the ſuit is by bill. > Salk. — 

)ercion, 


but an attorney is not obliged to ſue by writ of privilege, but Vent. 199. 


240% U ; 
4 May ſue by original; but if he elects the former, he mult name 28 B. 3. 4 


ation 1 U. Cro. Elia. 
rivileg paſelf attorney, Wc. for when any particular character or re- — N 
ho top = gives any perſon rights and privileges, it muſt be ſet 
vantage : ; 
ſequent 2 therefore it hath been held, that if an attorney ſues by 2 Lev. 40. 
actio 5 he mult declare as others do; and that if he does other- 4 _w_ 
as to'G t will be fatal on a ſpecial demurrer, though aided after 3 

; erdict, and all. 879. 

his pſi and allo good on a general demurrer. 3 Keb. 15+ 
count tornies are entitled to proceſs of attachment, and are not to Mod. 10. 


7 or held to ſpecial bail, let the cauſe of action be what it 

vp or being officers of the court they are obliged to a conſtant 
ance, and are preſumed to be always amenable. 4 
er 


644  Þrivilege. 
2 Salle. 544. A filazer of B. R. was arreſted by writ, - but -diſchaiged © 


| =. common bail; for he ought to be ſued. by bill, as being preſeat 
Salk. 544+ - A bill cannot be filed againſt a perſon privileged, in ner 
(a) But now . _ 8 1 | ) | 
it may be tion (a); for then he is not prefent in court, and as to the aa. 
filed in vaca- tion, it begins the laſt day of the term, as ſoon as the com 
tion as well riſes. 2 | 3 nds 
as in term bee «abs a 
time, Dougl. 300. ; though if it be filed in vacation, otherwiſe than to avoid the ſtatute of limitating, 
the plaintiff will not be aliowed his coſts, if the action ſhould be ſettled before the enſuing term. ] 


2 Salk. 544+ The bill muſt be filed though the attorney agrees to appear ui 

pl. 5. diſpenſe with it; but it may in ſuch caſe be filed afterwards, 

6 Mod. 16. In an attachment of privilege by the marſhal, he ſhall haven 
attorney, becauſe preſent in court. 

Sid. 134. An information was exhibited againſt the cu/tos brevium of B. 

3 ay 5 for abuſes and miſdemeanors in his office, who refuſed to a 

(3) An at- in (5) perſon, but would have appeared by attorney; and tle 

torney may opinion of the court was, that he could not appear by attorney, 

— 2 dy being an officer of the court, and preſumed to be always preſent 

an attorney, and therefore it was agreed, that no proceſs ſhould be iſſued 

. againſt him; but that upon reading the information, if he di 

ence, for he not appear, judgment ſhould be given againſt him. 


may be ſick, or have buſinefs in another court, and the precedents are both ways, Stil. 413. 


co. Car. In an action brought by an attorney by bill of privilege, the 80 


bl 

2 * judgment was guod nil capiat per breve, inſtead of mil capiat fit relieve 
Burbedge. billam; which was held manifeſt error, unleſs it could be amen Petty 
as the miſtake of the clerk. | defend 

Leon. 329. In a bill of privilege by or againſt an attorney, no capier lie Chanc 
— — but an attachment of privilege; and conſequently on ſuch pre ** 


Outlawry. ceeding there can be no outlawry. 3 
Dyer, 238.a, In an attachment of privilege by or againſt an attorney, it hath e bo 


p- 53: been held, that pledges to profecute muſt be entered on the in. — 
91, 92. Parlance roll; and that this is not barely form, but matter d 2 
4 (c) ſubſtance. that if 
now aided by the 4 & 5 Ann. c. 16. | | requiſit 
mo 

2 Mod.297. The judges, prothonotaries, attornies, Oc. of the coun a Whe 
r thy C. B. whoſe attendance is wholly required in court, are not alt bot hay 
<5 8. by original, but by bill only; but ſerjeants at law, judges at Au 
Ld. Raym. yants, and other clerks, though they may be entitled to the pr: fad, w 
299% vilege of being ſued in that court, yet mult they be ſued by of place; 
ginal, and not by bill. | ; 2 them be 

* 6. In afſumpſit by bill againſt the defendant as un” clericorum 4 nl, the 
2 regis coram ipſo rege, the defendant pleaded that he was a 3 25 to 


Hayward, zer, abſque hoc, that he was a clerk z and on demurrer, UK 5 
was ſet aſide as frivolous and impertinent, for that filazers 


clerks, _— 
| 6, Whethet 


Privilege. 
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* 


by 6. Whether there can be Privilege againſt Privilege. | 5 
| It ſeems a general rule, that there can be no privilege againſt Br. Privi. 
Wick privilege ; ſo that if an officer of one court ſues an officer of an- r 
vac other, the defendant ſhall not plead his privilege ; for the attend- Jenk. 137. 
** ance of the plaintiff is as neceſſary in his court as the defendant's 2 Browal, 
| js in his; and therefore the cauſe is legally attached in the court _ FT 
Il where the plaintiff is an officer, | Abe. 274- 
173. 2 Keb. 346. [Bar 2 Bl. Rep. „ If fi 
J 2 => rok itt bail, the —— may — — n, bn an 
ment, or move the court to ſtay the proceedings, but in neither caſe will he be entitled to coſts. Barber 
ar and 1 Palmer, 6 Term Rep. 524. 
ls, p : 
As, where J. S. attorney of B. R. brought treſpaſs againſt the 2 Leon. 47. 
TR warden of the 3 who came into the court of C. B. and prayed 29 
"BP the advice of the court, whether he being an officer of the court 
a ah ſhould be obliged to anſwer ; and on conſideration of the equality 
Th of privilege, the court determined, that he who commences the 
wn: ſuit is entitled to privilege z and therefore adviſed the warden 
4 to anſwer, 
— 80, where one of the clerks in Chancery was empleaded in C. B. 2 
be tl by bill of privilege by an attorney of the ſaid court, and prayed — 


lus privilege; it was denied him, becauſe the plaintiff was privi- 
leged in that court as well as the defendant in Chancery, and was 
rſt intereſted in his privilege by bringing his writ. | 


ze, the So, where the plaintiff brought his bill in the Exchequer, to be Hard. 117; 
at jet relieved againſt a bond, put in ſuit againſt the defendant in the — 
nendti Petty-bag Office, which is a court of common law, to which the 
defendant pleaded his privilege as an officer of the court of 
as lies WY Chancery; the court agreed, that when both parties are 
ch pre privileged perſons, his privilege ſhall take place who firſt ſues ; 
ſo that here the ſuit in equity to be relieved againſt the penalty of 
it hath e de bond, being firſt attached here, gained a preference in the 
che in. plantiff in his ſuit, which is a diſtinct ſuit from that of the de- 


fendant at common law; and therefore the plea was over-ruled, 
and an injunction awarded till anſwer. In this caſe it was ſaid, 
that if both are privileged, but the attendance of the one is more 
tequiſite than that of the other, his privilege ſhall be allowed who 
has moſt cauſe of privilege. 


ourt dl 

yn Where an action is brought by the king, the defendant ſhall La. 

t f 1 not have privilege. kh 

Yo oh An attorney of C. B. ſued a member of the Univerſity of Ox- Id. Rm. 


Ind, who prayed his privilege, which is, not to be ſued in another 34* Jeu 
Place; and though it was inſiſted, that this privilege was given 
Jain dem by act of parliament, yet, in regard the words were gene- 
1 ede court held, that there was no neceſſity to conſtrue them 
4 is bo as to extend to privileges before in eſe; and that therefore this 
4 privilege was not taken away by the ſtatute. 


Vol. V. 5 


— n 


; 
| 
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mat 
5 4 pP 
moner, 


(C) Privilege of Peers and Members of Parliament: 
And herein, 


1. Who are entitled to this Privilege. 


Rep. 62 


* - 
Jets, 79. 


4 Inſt. 24. ALLE peers, without any diſtinction as to degree or rank, ar 


2 2 9 . Poubte ! 
2 wht entitled to privilege; for they are equally obliged to (a) a Tha 
454. tencdd the ſervice of the publick, and (5) are always ſuppoſed ami 
Dyer, 314. able, and to have ſufficient property to anſwer in ſuits and ach It wa: 
- bes brought againſt them, and on theſe grounds are not to be are, tl 
3 Moo, or moleſted in their perſons. This privilege extended fotmeſ is 10 
r abbots, as it does to biſhops, members of the Convocation, tv or 
e age members of the Houſe of Commons at this day. | ud aſſo 
7 N 1 
103. Sir Simon Dew's Journals, 414. Pick. 59. Finch, 355. 2 Ld. Raym. 1247. 3 lat the 
Wiik. edit. p. 1478. (a) Dyer, 60. a. in margine. Noy, 102. Moor, 778. pl. 1080. d he writ 
P. C. 33, Hawk. P. C. c. 22. $2. That the king's grant or charter of exemption cannot diſcug e held 
a noble man from his attendance in parliament, 4 Init. 49. (5) The law intends them to be aflivi | 
the king with their cougſel for the commonwealth, and to keep the realm in ſafety by their prove u arty 15 
valour. 9 Rep. 49. a. id. 68. Jenk. Cent. 107. pl. 6. Hob. 61, 10 Rep. 76. b. 12 Co. g Ind thor 
85 Ld.Coke The privilege of parliament, according to the (c) law of g rc: 
Ws of this ſiament, is of a very extenſive nature. But all that is here de p. 
law, ab om- : 8 f 4 
nibus queren. tended to be treated of is only the taking notice of and pointin 
da , a mul- out ſuch caſes and reſolutions relative hereto, as are to be foul]. llow 
IE — 010 in the books of law; not to determine concerning this privikg 
nay 4 lat, as ſettled by the rules and orders of each Houſe, of which tle N 
15. (4) 13 themſelves are the (d) ſole judges, though the king's courts (#) ts A (4) 
Des, cidently take notice thereof, and are bound to determine in mai" only 
4 Init; 23. * f a [trainal 
50. 363, ters of privilege when ſo directed by act of parliament. * 0 
Prinn's Animad. on 4 laſt. 12. Cio. Car. 191. 604. 2 Ld. Raym. 1111. (e) Vide Mod. K - oo 
Have determined in relation to their journals. Hob, 111. See the arguments in the caſe of Al. 2 IP 
White, Salk. 19. pl. 10. 6 Med. 45. 2 Ld. Raym. 938. Barnardiſton v. Soame. 2 Lev. lh 3 
3 Keb. 365. 369. Onflow's caſe. 2 Vent. 37. The Queen v. Paty. 2 Ld. Raym. 1105+ 5 i 
Co. Lit. 156. This privilege extends only to the peers of Great Britain; parliament 
2. 5 that a nobleman of any other country, or a lord of 1reland, u 1.8. b 
pl. 19. not any other privileges in this kingdom than a common perla N hes 
Alſo, the ſon and heir apparent of a nobleman is not entitled toe ©. 
ivilege of being tried by hi hich is confined to ſuch a e mi 
privilege of being tried by his peers, which is confined to ue; 
ton as 18 a lord of parliament at the time. But it ſeems, ory br; but 
. IT . . , bl 
fant peer is privileged from arreſts, his perſon being held wo Plinſt the 
(f/f) 9Coa The peers of Scotland had no privileges in this kingdom (f) 3 
Sa. Gat. = , f the Union oncelve 
Jun. c. 8. ſore the Union; but now, by the twenty- third article of the J 
W. 583. the ſixteen elected peers ſhall have all the privileges of the | Miene 
{ Since _ of parliament of Great Britain; alſo, all the reſt of the ”" 3 
23 8 4 f 
. Scotland ſhall have all the privileges of the peerage of England, U that h. 
Scotch peer cepting only that of ſitting and voting in parliament. erin th 
has been , - 
holden to be privileged from arreſts, 2 Str. 999. Fort. 163. 165. But the above article of yr ; C that gl 
of Union, upon which this privilege is claimed by a peer of Scotland, not one of the faxteeny. 11 0 at it way 
the peers of Scotland ſhall have the privileges of the peers of Great Britain, except the right auc 5 » nt or no 
of fitting in the Houſe of Lords, and the privileges depending thereon. Now, as every privilege 1 ut th 
by a peer ſolely depends upon, and is in conſequence of his fitting in parliaments thet 15 10 6 N 
actual lord of parliament, it ſeems, that the allowing all the Scotch peers the privilege from 1 Weed, 


þ | 
within the uo ds of the act of Union, the. only act under which the Scotch peers to this day enn 
any privilege here at all. 2 Cr. Pr. 127. ] A pee 


Privilege. 
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Apeeteſs by (a) birth is entitled to privilege : fo, of a peereſs 2 Inft. 50. 


nent! marriage, and that as well during the coverture as after : but, _ Tos 
* a peereſs by marriage (6) loſes her dignity. by marrying a com- 2 Khan C4. 
poner, after ſuch marriage ſhe is not entitled to any privilege. 224. 
; Forteſc. 
Rep. 62. Vent. 298. Styl. 222. Eq. Caf. Ab. 349. (A). Co. Lit. 16. b. 6 Rep. 33. ö. 
k yer, 79. pl. 51- 2 Hawk. P. C. c. 44. CI. Order of Houle of Peers, 21 Feb. 1692. (4) But 
. A woobtes whether a peeteſs by parent only for life, is entitled to this privilege. Styl. 234. 252. held 
(a) " at the is not entitled. Style, 254+ but adjourned. (5) Co. Lit. 16. 6 Co. 53. Dyer, 79. 
amely | | 
acting t was holden by my Lord Ch. J. Holt, in the cafe of (e) Lord Ban- (t) Vide this 
rrelte( rr, that where a perſon is called by writ to the Houſe of Peers, cle .. 
merh Wc is no peer till he fits in parliament, the writ giving him no no- 
on, and lity or honour z but that it was the ſitting in the Houſe of Lords; 
und aſſociating himſelf with them that ennobled his blood; and 
ee therefore, if the king or he dies before a parliament meets, 
Sal lic writ is determined, and the party remains 4 commoner z but 
mY e held it otherwiſe in a creation by letters patent, by which the 
rack ry 15 immediately noble without any other act or ceremony; 
Co. 96 ind though the parliament never meets, or the king dies, the no- 
of pu") remains to him and his poſterity, according to the limitations 
ger FP" the patent, 
pointing | | 3 
x fol. low far this Privilege extends to their Servants and At- 
privileg tendants. 
ich the) ' . #4 © : 0 . * . | a 25 7 
s (0) i A (d) member of parliament ſhall have privilege of parliament, 4 Pren Reg. 
EN ot onlv for hi {, but for his horf. | Writs, 624. 
in mr 0017 for his (e) ſervants, but for his horſes, Oc. or other goods Bg, 
| iltrainable. ourn. 123. 
e Mod. & lad. 24. (d) Noblemen's ſervants are privileged from arreſts in time of parliament. 2 Show. 84. 
of Abt der of Houſe of Lords, 28 May 1628. Sir W. Jo. 165. Style, 139. 167. Sir Simon D'Ewes's 
2 Lev, 11h durna's, 315. 323. 530. 632, 533 607, 608. 617. (e) Said to extend only to ſervants, and not 


105. 
itain; 0 paliament, ſhould be free from arreſt. 
ind, hall 1 | 
J. S. brought debt for rent againſt H. who pleaded that he 
as tenant and ſeryant to Lord Moon, and prayed his writ of pri- 
lege might be allowed: the plaintiff demurred: it was argued, 
bat the matter of the plea was againſt the common and ſtatute 


* 7; but fer Holl, Ck J. You ought not to argue generally 
n(f) int the privilege of parliament; every court hath its privilege; 
ne Uno ce 2 writ of privilege belongs to a parliament-man, ſo far 
che pen protect his lands and (J) eſtate; and you have admitted his 


e peers nde by your demurrer. 

+a warden of the Flert inſiſted upon a writ of privilege; alleg- 
8 that he was obliged to attend the Houſe of Lords; but it ap- 
lg that he was ſued upon an eſcape, and the court conſider- 
9 2 . . 83 
lat great inconvenience would enſue, and being of opinion 
© was in their diſcretion whether they would grant fuch 


= P 15 no upon a motion, they ſaid he might plead it if he would, 

gt i x ey would not award fuch a writ, or, if his privilege was 

2 "nged, he might complain to the Houſe of Lords. 5 
82 In 


P their tenants. Mod. 13. And in March, 92. it is ſaid to have been oIdered by the Lords in Parlia- 
ent, Car. 1. That only menial ſervants, or thoſe who attended on the perſyn of a knight or buigeſs 


Stile, 139. 
Smith v. 
Hale. G 
vide Latchg 
150, and 
the S. C. 
Stile, 107. 
223. 

(f) 1Jo 
155. 


2 Vent. 154. 
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Privilege, 


— . In debt, the defendant pleads he was a ſervant to a member 
* parliament, and ideo capi ſeu arręſtari non debet ; the plaintiff pra able t 
ed between judgment; and quia videtur qued tale habetur privilegium qul plaint 
. magnates, & c. & eorum familiares capi ſeu arręſlari non debent ; fi tu nc 
* nullum habetur privilegium quod non debent implacitari, ides rand (Bi 
4. 7- 10. in ler. yants 
Sc2cc. ſuits.) 
88. ba. Defendant after a general imparlance pleaded, that he wa zi 
CB. Lea v. ſervant to a peer, viz. the Earl of Pembroke ; and by North, Ch] a8 
Wheatley, it is not receivable, for it is the privilege of the maſter aud no i des 
the ſervant's; but the defendant ought to ſue his writ of privil Sg 
for perhaps his maſter will not protect him ; and if he wil m. <= 
he 1s then left to anſwer ; like to the caſe of a counſellour, wher « lim 
it is the privilege of the client that he ſhall not be compelled vl. 
diſcover the ſecrets of the client; but, if the client be will 24 
the court will compel the counſel to diſcover what he wn md read 
which Serjeant Maynard ſaid was his father's caſe before the Lon * 

Cecil, in the court of Wards. North ſaid, as it was a matter d 

eat conſequence, he would adviſe with the Lord Chancellour ad 

the reſt of the Judges, what uſed to be done in ſuch caſes: after [ 

wards it was moved again, and North ſaid it was moved in the 5 
Houſe of Lords, and that they had left it to the Judges to do ke 
cording to law; and therefore the plea was rejected. 2 
280510635. By an order 24 Jan. 1606, in the Houſe of Lords, it vn u i=: 
ſolved, that no common attorney or ſolicitor, though employed ped perk 
by any peer, ſhould have the privilege of that Houſe. * 
By an order 24 May 1724, this privilege was reſtrained u But 
menial ſervants and others neceſſarily employed about eſtates d fon | 
peers. ; up, 
n ES 
, y to the Houſe, that the per breach 
en ere were . the privilege of the Houſe; and ſhould — A 
etter acquaint the party arreſting i ivi 3 
YT _ q party arreſting ſuch privileged perſon « 2 an 
=" »An attorney was taken in execution upon a ca. /a. about ts 3 
Wickhzv, Years ago, but upon a letter under the hand and ſeal of the I — 
Hobart, Say and Seal, the ſheriff diſcharged him as ſteward to his lord © + 
8 A rule was obtained at the ſide- bar for the return of the writ; r 
Bard, now on motion in court to diſcharge this rule, it was urged in HH L v. 
248. S. C. half of the ſheriff, that this privilege belonged only to 1/3 pe 
and not to the party, and was not returnable to the proceſs; Ku 8 
that therefore the court ought not to inſiſt upon a return, e b 
ſheriff could not juſtify the detention of the defendant, but uud er 
peril of bringing himſelf and the plaintiff under the cenſure # Wlan 
the Houſe of Peers: but on conſideration of the above-mention iſ: - 
orders, and on conſidering the nature of this caſe, that the pla _” 
tiff was within the ordinary juſtice of the court entitled to 2 King 
turn of his writ; that without ſuch return he might be debarny its 

from any further execution ; but principally from the great ino 
veniency that might ariſe by allowing attornies, who are officer! And | 
the courts in which they reſpectively practiſe, and therefore an” R pi 


Privilege. 2 8 
ble to thoſe courts, this kind of privilege; the court gave the 
plaintiff liberty to proceed againſt the ſheriff, but gave him time 
tu next term to make his return, = 
[But now the ſtatute of 10 C. 3. c. 50. takes away from fer- On the 


rants all privilege whatever, perſonal, as well as privilege from —— 


ſuits.) liament in 
November 1774, a doubt was conceived, whether, as this act had thus taken away all privilege rom the 
breants of members, ſome alteration ought not co be made in the form of the prayer of the Speaker'of 
the Houſe of Commons to the throne ; and the then Speaker, Sir Fletcher Norton, at firſt, it ſeems, 
"ended to make an alteration, by claiming all the uſual privileges, “except where the ſame had been 


and not « „in ed or taken away by act of parliament.” But upon conferring with the Lord Chancellour, Lord 
wileg, Apſiey, his Lordſhip ad, “ that as no aiteration had been made formerly, on the paſſing of the act in 
ill not, « King Wiluam's time, relating to the privilege of parliament 3 and as, whatever the Commons 
"ok « cliimed, neither the allowance of the king, nor the claim itſelf, could be ſuppoſed to include privi- 
» Wet « eges not warrantei by law; he was of opinion, that it would be the ſafer way, in order to prevent 
elled to « my difficulties that might ariſe from_ an alteration, to adhere to the uſual form; and that he was 
will ne ju ready to give the king's anſwer in the accuſtomed manner,” Sir Fletcher Norton acquieſc24 in this; 
; "ate | . g . 
knows; ind made the claim in the ancient form of words, without any alteration, and received the uſual an- 


ir, and the fame form has been continued ever fince. 


he Lon 


_ 2. In what Caſes this Privilege is to be allowed. 
: att In all cauſes this privilege is regularly. to be allowed ; ſo that a Bro. Exi- 
d in e peer of the realm, or a member of the Houſe of Commons, is — 8 


o do at not to he arreſted or moleſted in his perſon or (a) eſtate. not lie 


nord of parliament, nor gain ſt an abbot or biſhop 3 but, if reſcous be returned upon a lord of par- 
lament, a -apias lies for the contempt. Moor, 767. Finch of Law, 355. (4) The goods of a privi- 
rd perion taken in ex-cution during the privilege of parliament ought to be redelivered and freed ay 
well as the perſon, Jon. i 55» 


as Its 
mployed 


ained w But privilege of parliament doth not extend to (6) high treaſon, 4 Tot. 25; 
eſtates felony, breach of the peace, or ſurety of the peace. Prinn's 


Survey of 

Puliament Writs, [On the 4th of June 1614, the Lord Chancellour Elleſmere, in a caſe then beſoce 
tie Houſe of Lords, declares, ©* That no privilege of parliament doth protect any man, in caſe of 
beach of the peace.” 80, on the 7th of February and th of June 1757, on a complaint againſt Eatl 
Ferrers, the Lords r-Yolve, ** That no peer or lord of parliament hath privilege of peerage or of parlia- 
® ment again{t being compelied, by proceſs of the courts in Weſtminſter-hall to pay obedience to a 
* writ of babeas corpus ditected to him.” In the year 1795, the Earl of Abingdon was committed by 
the court of King's Bench to the priſon of that court as part of the puniſhment inflicted upon him, 
. being convicted of publiſhing 2 libel} (6) In treaſon or felony, or miſprifion of treaſon or felony, 
bout te ey can only be tried by their peers; but for all other offences, as pramunire, riot, ſeducing a young 


ery pet 
- A* 


d (hould 
rſon il 


the Lotd Isy from her parents in order to debauch her, &c, they are to be tried by the country, 2 Hawk. 
 lord{hi 5.0. c. 4, 813 That neither Magna Charta, nor any other law privileges a peer from being 


nditted by a grand jury of commoners, either in the King's Bench or betore commiſſioners of oyer or 


writ ; 3 the coroner, &c. 2 Hawk. P. C. c. 44+ 8 15. But the court of B. R. cannot receive the 
gedinV Fez of not guilty, or the conſeſſion of a peer, but only the Lord High Steward; but it may allow a 
the per da pleaded by a peer to an indictment in that court. 2 Hawk. P C. c. 44+ H 17. So, if a 

| Mer be attainted of treaſon or felony, he may be brought before the court of B. R. and demanded what 

ceſs; 2 tas to ſay, why execution ſhould not be awarded againſt him; and if he plead any matter to ſuch 
rn, 25 Suns, his plea ſhall be diſcuſſed, and execution awarded by the ſaid court, upon its being adjudged 
but und Kink tim. 2 Hawk. P. C. c. 44. 4 13. [In the caſe of Earl Ferrers it was determined by all the 
| Letes, that a peer indicted of felony and murder, and tried and convicted thereof before the lords in 

cenſure dull. went, ought to receive judgment for the ſame according to the proviſions of the 25 G. 2. c. 37. 
mention And luppoling the day appointed by the judgment for execution ſhould lapſe before ſuch execution done, 
the * | date time may be appointed for the execution, either by the high court of parliament before which 
P ich peer ſhall have been attainted, although the office of high ſteward be determined, or by the court 


| to 33 King's Bench, the parliament not then fitting z and the record of the attainder being properly re 


e debate wel into that court, Foſt. Cr. L. 139+] 

eat inc k 3 

officer M ite therefore in an indictment for treaſon or felony, treſpaſs t uk Hiſt. 
ore amen " & armis, aſſault or riot, proceſs of outlawry ſhall iſſue againſt Hr 


{peer of the realm; for the ſuit is for the king, and the offence pP. C. e. 44. 
Sf 3 is 916. 
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Privilege. 


is 2 contempt againſt him. But in civil actions between puy * 
and party, regularly, a capias or exigent lies not againſt a lord . 
pParliament. x No : 15 
Fo * It a peer of parliament be convict of a diſſeiſin with force, x 1 75 
La. Stafford Cie pro fine and exigent ſhall iſſue; for the fine is given hy * 0 
y Thynne, ſtatute in which no perſon is (a) exempted. b Te 
wide Dyer, 314. (a) For execution on a ſtatute ſtaple, merchant, on the ſtatute of Aon Bun, y It a 
on the ſtature of 23 H. 8. the body of a baron ſhall be taken in execution; for by theſe ſtatutes, fn not be 
perſons are no: exempted. 2 Leon. 19 3.— So, a cuſtom to commit perſons who ſhall take an dm perſon, 
out of the cuſtody of a guardian, is good without exception of peers; for a peer is not privileged inthi Cake 4 
Eaſe, and in a bomine replegiande, where he detains the body, he ſhall be committed. Lev. 162-3, ＋ - 
2 Inſt, 
ro. Eliz. So, in debt upon an obligation againſt the Earl of Lincoln, u l 
3 Earl of . . ; * In 3 
e. pleaded non &f frctum, which being found againſt him, the 17 
Flovrs. Judgment was ideo capiatur : this on a writ of error brought vl Pes 
um was objected to, in that a capias does not lie againſt a per have a 
of the realm: ed non athecatur ; for by this plea found againſt hin Bag 
a fine is due to the king, againſt whom none ſhall have ay Wil © LO 
privilege. f day of 
Comb. 49- An information was exhibited in B. R. againſt the Earl ov © felo 
anos Devonſpire, for ſtriking in the king's palace; which being in tin bath, 
Devonthice. Of parliament, he inſiſted on his privilege of a peer, and refuſed attend 
ES, to plead in chief, but put in his plea of privilege z to which there or doe, 
was a demurrer, and the plea over-ruled, and he was fine houſe | 
30,0001, have 2] 
Mod. 315+ In the caſe of the ſeven biſhops it was inſiſted, that peers of {iſ © 
the realm could not be committed in the firſt inſtance, for a n pl: 
demeanor before judgment; and that no precedent could be ſheu 
where a peer had been brought in by a capias, which is the fil 4. ( 
proceſs for a bare miſdemeanor, and they put in a plea in writing The 
of their being peers, c. but the plea was rejected. has of 
2 Hawk, Alſo peers of the realm are puniſhable by attachment i bur. 
P. C. c. 22. . - g ö but, if 
Can. contempts in many inſtances ; as for reſcuing a perſon arrelied not han 
+ Burr, 634. by due courſe of law; for proceeding in a cauſe againſt the king's 
| writ of prohibition ; for diſobeying other writs wherein the kings of 0 
prerogative or the liberty of the ſubject are nearly concerned ; a 80 uf th 
for other contempts which are of an enormous nature. v to mi 
2 — if a peer be returned on a jury, on his bringing a writ a e 
— privilege he may be diſcharged: alſo, it ſeems the better op, ue 
Co. Lit. 157. that without ſuch writ he may either challenge himſelf o © 
Jon. 153. challenged by the party, 2 5 
Paſch, In the. caſe of Sir Edward Bainton, who was returned on 2 Jt pivileye 
27 Car: 2. the court would not force hi be ſ inſt his will, ke the mori 
in B. R. ; um to be tworn agamit ) ry 
being a parliament man, and the parliament then fitting. "I 
9 Co. 49-2 A day of grace ſhall not be given againſt a lord of parliamelti the comm 
5. for he is preſumed to be attendant on the ſervice of the public. i Hour 
9 Co. 49.2. So, if a peer be made ſteward of a baſe court or ranger dd! « ay 
foreſt, he may, from the dignity of his perſon, and the preſumpta Bl * mice 
that he is engaged in the more weighty affairs of the common — 5 
wealth, exerciſe theſe offices by deputy; though there are 10 _— 
words for this purpoſe in his creation. ary 
| 83 "rag 


x 
bo due 0 
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So, if a licence be granted to a peer to hunt in a chaſe or foreſt, 9 C 49. b. 
he may take ſuch a number of attendants with him as are ſuitable 

to his ſtate and dignity. 

A peer or lord of parliament cannot be an approver; for it is 3 Iaſt. 229. 
againſt Magna Charta tor him to pray a coroner. | 
If a peer of the realm bring (a) an appeal, the defendant ſhall 2 Hawk. P. 


n 
ag 


orce, 1 
ven bf 


Burri, Q - ; — © a. Tet 45- 55 
is, ol not be admitted to wage battle, by reaſon of the dignity of his 4) Ui an 
an orpha perſon, appeal 
ped in thy brought againſt him he {hall be tried by a jury of commoners, and not by his peers ; for the words of 
=y my. char, nec ſuper eum ibimus, &C. are to be intended only of the ſuit of the king. z Inſt. 30. 
2 Inſt, 49» f 
coin, he * f . S. þ . * 
* In Jenkins the following privileges are laid down as belonging Jenk. 105. 
elt „s peers: 1. They are entitled to a letter miſſive. 2. (5) They UN i. 
* 1 hare a knight to try an iſſue which concerns them. 3. They are faken away 
| 0 sr to be arreſted for debt, treſpaſs, or any perſonal action. by 24 U. 2, 
ve m bey are exempted from ſerving on juries. 5. To have no © 16. 10 
au of grace againſt them. 6. Upon the trial of a peer for treaſon 
o felony, they try him upon their honour only, and not upon 
Earl of eg 
3 bath. . J E als rou a Yi 
WE th, 7. When they paſs through any of the king's foreſts to 
attend upon the king, upon blowing a horn they may have a buck 
reſuſed P 59 Ab Og 7 : f 
þ there or doe, as the ſeaſon of the year is. 8. They have power in their 
« fie boule to reverſe judgments given in the King's Bench. 9. They 
have the benefit of clergy though they cannot read. 10. They 
m_ Wa liable to find carriages for the king when he removes from 
Pee. one place to another, 
e enn 10 8 RN 
the ful 4. Of the Commencement and Continuance of this Privilege. 
vey The privilege of the Lords commences from the teſte of the Moor, Ih 
= I of ſummons, and the privilege of a burgeſs at his (c) election: 316. Jen 
) , 5 5 . . * © 
n Fi but, if he be arreſted, or in execution before his election, he ſhall 38. Dyer, 
arte" WY "ot have privilege. 59, 60. 
Ce kings | Litch, 46. 
e kings 15% (e] Vide 1 Sid. 42. [Sir Richard Temple's caſe, Paſch. 13 Car. 2. A trial at bar, wherein 
0 dir Nichard Temple was defendant, being appointed for this term, he moved the court by his counſel to 
d; al pat if the tial, upon the ground of his being elected a burgeſs to ſerve in the next parliament, which 
vas to meet in eight days, and therefore prayed his privilege. But the court doubted whether they could 
writ 0 "ow the privilege, becauſe it did not appear to them whether it were actually fo as he ſuggeſted or not, 
* don afhgavit, which they would not admit to prove this ſuggeſtion. And it was ſaid by the court, that 
Jp11100, e gere arreſted up-n meſne proceſs, or taken in execution, it was proper for the parliament (when 
f or ttt ſhould meet) to diicharge him, for the court doubted whether they had the power to do ſo. The 
Glendant faid, that the clerk of the parliament would not mak him out a certificate of his election be- 
. "we the meeting of parlament. Upon which T«ifden, J. aſked, why he could not fue his writ of 
b a Jury pirleze out of Chancery upon the return cf his election? Quære bien. But the court refuſed to grant 
will, he * on, becauſe the trial was to come on before the day cn which the parliament were to meet. On 
"5 ot of Febrvary 1625, a motion was made, that Mr. Giffard, returned a member of the Houſe, and 
— en m execution, might be ſent for. On this mation being examined into, it appears from a report of 
lamen f we committee of privileges on the 15th, „ that one of the burgeſſes for Bury was elected on the 6th of 
iblick 5 Jamary z that Mr. Giffard was elected on the 11th of January, but that the indenture was not dated 
er of1 Ro the 30th of January, the town. clerk conceiving it was to bear date the day of the next county- 
5 ” "wt; and that Mr, Giffard was arreſted on the 23d of January, after his election, but before the 
amp! urn“ After mach debate and conſideration of this difficulty, on the 17th of February, the clerk 
ym moſy a the crown, the ſheriff of Suffolk, and the town-clerk of Bury, we-e all called up to the table, and 
are 00 — by order of the Houſe, amended the return from the 3oth of January to the 11th ; and then it was. 
| N that Mr. Giffard thould have privilege, and be delivered out of execution; and a warrant was 
ned to the clerk of the crown to bring him up the next day. On the 18th he was accordingly brought 
Gy 2 with the keeper of the gate-houſe, the bar down; the writ of habeas corpus was handed up to the 
2 ande writ and return being read by him, the Speaker diſcharged Mr. Giffard, and wiſhed him to 


©: 97h, 3nd then his ſeat in the Houſe, 1 Harl. Prec. 164.—0n the ift of March 1592, Mr, 


r 


2 the. er es 


—— — Yen — 
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Serjeant Yelverton, from. the committee of privileges and, elections, repotted the following 
«© Thomas Fitzherbert of Stafforaſhire, being outlawed upon a capias utlagatum os he fol N. * « hei 
4 burgeſs of this parliament : two hours after his election, before the indenture returned, the ſherf x. 9 any 
cc reſted him upon this capias utlagatum : the party is in execution: now he ſendeth his ſupplicid t « anf\ 
« this Houſe to have a writ from the ſame to be enlarged, to have the privilege in this caſe tobe 10 
e able.” On the th of April the Houſe came to the following teſolution; 44 That Thomas Fitzhe, oy 
% bert was, by his election, a member thereof; yet that he ought not to have privilege in three u. Tei 
4 ſpects: 1ſt, Becauſe he was taken in execution before the return of the indenture of his eleflin.: « The 
44 2d, Becauſe he had been outlawed at the queen's ſuit, and was now taken in execution for her mujety' « hef 
« debt: 3d, and laſtly, In regard that he was ſo taken by the ſheriff, neither ſedente parliaments, ns . 
« eundo, nor redeundo,”” Dewes's Journ. 479. 1 Hatf. Prec. 1079. On the 4th of July 1625, the « that 
caſe of Mr. Baſſett was referred to the committee of privileges, who reported, 4 that he was impriſeet « eau! 
upon meſne proceſs, and afterwards choſen a burgeſs.” There isla debate in the Journal, whethey « 
under theſe circumſtances, he were eligible, or to be allowed pnivilege? Great diſtinction was mak laſt 
between a perſon arreſted on meſne proceſs, or in execution; and it was at laſt reſolved, upon the queſ « Mr. 
tion, That Mr. Baſſett ſhould have the privilege of the Houſe; and a warrant was ordered to tie Hot 
marſhal to bring him up the next morning, which was done accordingly. 1 Hatſ. Prec. 163. ] « 282 
| : « 4} 
And. 293. So, perſons outlawed ought not to be knights or burgeſſes d ; 40 
parliament, and ſuch perſons; outlawed may be arreſted by cy, # 17 
* utlag. privilege of parliament notwithſtanding. | 4 _ 
— _ As to the time and exact continuance of this privilege, it 7 N 
Parl. 38. ſeems in good meaſure unſettled even at this day. It is indeed 2 
4 Inf. 44. agreed in moſt books that members of parliament have privilege 1 a 
Brownl: 91+ eundo, morands (a), & redeundo; and that they are entitled w 2 , 
Memorials, Privilege as well after a diſſolution as a prorogation of the par he 47 
$8. 103. hament. —_ 
180. Sir Simon Dewes's Journals, 414. [The writ of privilege in the caſe of T pont, adds 
in the 36th and 37th H. 8. J to perſons © wenientes ſeu wvenire intendentes.”” Prynn's Fourth Rete, within 
780.] (a) By the 35 H. 8. c. 17. members of parliament have their wages ſo many days after the period 
P t as they may reaſonably ſpend in their return home. Vide Raſt. 664. Appendix to Reg. 1, ] . 
2 Lav 72s By two orders of the Houſe of Lords, one dated the 28 of 1 
Cha. May 1624, the other the 27 January 1628, it is declared, that Mr 5 
Sid. 29. their privilege commences from the teſte of their writ of ſummons wh; h 
Krb. Rep to parhament ; and that upon every ſeſſion and prorogation, their ; "y | 
"<2 wake privilege is for twenty days before and twenty days after each ＋ 5 
(5) In Cot- ſeſſion, which one of the orders ſays is time enough for them to : . 
— ng come from all parts of the realm, and to return Jae the Com- N * 
— 3 4 = mons never aſſented to this, for they claim (5) forty days before 4 pare 
days. So, by and after each ſeſſion. N 
Jenk. 118. And a 
— 2 [On the 27th of February, 1586, the Houſe was informed, that Lords, 
J. 1 one William White had arreſted Mr. Martin, a member of the Houſe Judges 
of Commons; therefore it was ordered, That the Serjeant ſhould ach of 
« warn White to be here to-morrow, fitting the court.” On the Preced 
th of March, William White was brought into the Houſe, is * ol 
anſwer his contempt for arreſting Mr. Martin; who anſwered, : That 
66 that he cauſed him to be arreſted the 224 day of Jama 5 ſery; 
cc which was above fourteen days before the beginning of . wy 
« parliament.” The Houſe upon this appoint a committee to "up 
- ſearch precedents, who, on the 11th of March, make report « of be nt 
Mr. Martin arreſted upon meſne proceſs by White, above tuen — b 
n days before the beginning of this parliament, holden by pro- " 
AIDS 36 „ '20gation (miſtaken for adjournment), and in reſpect that d 6 
„ Houſe was divided in opinion, Mr. Speaker, with the conſent wk 


. 1 | « of the Houſe, moved theſe queſtions to the Houſe ; ift, Vie 


ther 


* 
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b (ale « ther they would limit a time certain, or a reaſonable time; to 
Fs « any member of the Houſe for his privilege? The Houſe 


« anſwered,” A convenient time. 2d, Whether Mr. Martin was 


ation 
— « zrreſted within this reaſonable time? The Houſe anſwered, 
r « Yea, 3d, If White ſhould be puniſhed for arreſting Martin? 


« The Houſe anſwered, No; becauſe the arreſt was twenty das 
« before the beginning of the parliament, and unknown to him,  _ : 
« that would be taken for reaſonable time. But the principal oY 


2 4 BY Ws Et ERGO r 


« Houſe, diſcharged his arreſt ; and then afterwards Mr. Martin, 
again returning to London to ſerve in the Houſe, Mr. White 
« did again arreſt him; and therefore the Houſe took in evil 


= « cauſe why Martin had his privilege, was, for that White, the | 
whethes « ]aſt ſeſſion (miſtaken for meeting) of parliament arreſted 1 
* « Mr. Martin, and then knowing him to be a burgeſs for this 


part againſt him his ſecond arreſt, and thereupon judged, that 
Martin ſhould be diſcharged of his ſecond arreſt out of the 


« Fleet by the ſaid Mr. White.” | X 
It is obſerved upon the above caſe, that this parliament met on 1 H. 
the 29th of October 1586; on the 22d of December they were Pes. 200 
:tjourned by commiſhoners from the queen to the 15th of 
Fbruary following; ſo that this arreſt was not either before the 
beginning of the parliament, or during a prorogation, but on the 
22d of January, during an adjournment, and conſequently clearly 
within privilege, For an adjournment, even for a very lon 
period, would not affeCt privilege, as we may colle& from the 
Journals of the Houſe of Commons of the iſt of June 1621, and 
the printed debates of that ſeſſion, when it was ordered, agreeably 
to the opinion and advice of Sir Edward Cote, Mr. Noy, 
Mr. Hakewill, and others, „ that during that adjournment,” Twp 
(which was for above five months, from the 4th of June to the Cn 
1th of November,) © no ſuits againſt members, or their ſervants, afterwards 
* ſhould be proceeded in, in any court of law; and if they were, limited by 
* that a letter ſhould iſſue, under the Speaker's hand, for the 3 
party's relief therein, as if the parliament was ſitting; and the e. 3. toan 
" party refuſing to obey it to be cenſured at the next acceſs.” eum 
And a ſimilar reſolution was about the ſame time come to by the 
Lords, For upon the 2d of June 1621, the Lords conſulted the 
Judges upon this queſtion; and they having anſwered, on the 
4th of June, that they could not ſatisfy their Lordſhips of any 
precedents of the continuance of their privileges, during all the 
ume of the long ceſſation, the Lords notwithſtanding reſolve, 
„That they do know, that the privileges of themſelves, their 
: ſervants and followers, do continue, notwithſtanding the ad- 
journment of the parliament z and they order and adjudge the 
7 _— be obſerved in all points accordingly.” +». 8 
On the 22d of January 1628, Mr, Ralle complained of 8 (a 
being ſeized by Li officer of the cuſtoms ads ll Ms rs a5 
domplaint was immediately referred to the conſideration of à rogued from 
lele&t committee. The ſubſtance of the caſe was, that theſe goods the 2oth - 
"re ſeized by the cuſtomers, or thoſe who had a leaſe of the ”_ 388 
caltoms, for refuſing to pay the duties of tonnage and poundage, tober, and 
- which hen farther 
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prorogued to 


the 2oth of 
January. 
When King 
Charles the 
fecond in- 
tended to 
prorogue the 
parliament 
from the 
27th of July 
3 663, to the 
16th of 
March fol- 
lowing, 


Parliamentary Hiſtory, p. 311. had directed to be levied by hi 


a Privilege. 
which the Commons had not yet granted to the king; but vid 
the king, as appears from his warrant in the eighth volume of the 


own authority. The Houſe, on the report from the grand con. 
mittee upon this violation of their privileges, refolve, 1. Thy 
every member of this Houſe is, during the-time of privilege d 
gs Yr to have privilege for his goods and eſtate. ad, That 
the 3oth of October laſt was within the privilege of parliament (o) 
and 3d, That Mr. Ralle oughe to have privilege for his gook 
ſeized the 3ath of October laſt, the 5th of January laſt, or at ay 
time ſince. } 198 2 


a ſpace of eight months, he faid ip his- ſpeech to both houſes of parliament upon that occaſion, 
« J think it neceſſary to make this a ſeſſion, that ſo the current of juſtice may run the two next terns 
% without any ohſtruction by privilege of parliament, and therefore I ſhall prorogue you to the 16thi 


& of March.” Lords“ Journ. 417. | 


Commons, 


In the caſe of Colonel Pit, the parliament was prorogued 


Trin. 8G. 2. 
1 16 April 1734, diſſolved the 17th, and the new writs bore teſt 
2 Sta. 985, the 18th following, and the deſendant Pit, who was a member d 
Forteſc. that parliament, was arreſted on the 20th : One of the queſtion for thi 
Rep- 159+ in this caſe was, Whether the arreſt was within time of privilege! Wi unt, 
arnand· And it was determined that it was, although the defendant hat that h 
K. B. 442. lived for two years before no farther diſtant from Londen than deceff. 
Com. Rep. Hammerſmith ; but the court did not think it neceſſary, in the de Anglia 
we termination of this cauſe, to aſcertain the exact time of privileg ought 
members of the Houſe of Commons were entitled to after 1 trelani 
diſſolution of parliament, That t 
This point, (The only ſtatutory declarations of the duration of privilg ex quo, 
though left in any inſtances, are the above ſtatute of 12 C13 V. 3. „% cent 
and the 4 6. 3. c. 24. & 24 G. 3. c. 37.3 by which two haf not ba 
the Britiſh t q , an” 
parliament, ſtatutes the right of members to ſend their letters free fron pa 
1s in Ireland poſtage, is aſcertained to continue, during the ſitting of parliament, E rette 
——_— and within forty days before, and forty days after any ſummons = hi 
of the legiſ= prorogation of the ſame.] 7 7 n exe. 
lature of that country, viz. 3 E. 4. c. 1. and limited to forty days before, and forty days after di peer, t 
Concluſion of the parliament. does ne 
matters 
5. How Privilege is to be claimed and taken Advantage 0 55 
y IC 
Dalf. 16, It ſeems, that formerly the uſual and indeed neceſſary way d Youſe : 
_ 21%. taking advantage of privilege, was to plead the fame, or to bring Tp 
222. a writ of privilege; and that applications in other manner, or ew * 
[But % by motion in court, were held inſufficient. 4 * 
pus of H. 8. Ferrers, a member in execution, was delivered by the ſerjeant without any other of ordinan 
than his mace, even though the Lord Chance llout ordered a writ of privilege. Holling. Chron. ! 2 
Prec. 53. Dyer, 61. a. But gu. of this caſe, & wide infra. ] : arp 
Noy, 83. As, where the defendant being a burgeſs of parliament brought common 
Latch, 48. , 8 8 , P ta on not amo 
— a (5) letter from the Speaker to the King's Bench, to un ee 
Hodges v. it was diſallowed by the court; for, as the book fays, it oug 1 [ i ed 
N x have been a writ of privilege : and in this caſe it was aid 1 % bil 
— 4g _— when Thor Pe Was Speaker, he had a general ſuperſedeas oy Coun 


ations againſt him; and this was held ill, for he ought to ft 
had a particular ſuper/edeas for each Gion. | _ — i 


by tis A perſon choſen to ſerve in parliament ſhall not have privi Sid. 42. 
| com. before the day of ſeſhon ; for * is no clerk of OR = pl. ge * 
Tha certify, and the court will not admit affidavits in that caſe; he T. A 
epe of ought to ſue his writ of priyilege in Chancery, on the return of 72+ See 
„ That is election. MMT PEE Forteſe. 
nt (a); 8 1 p- 462. and the caſes ſapra. 
8000 Lord Banbury was indicted of murder by the name of Charles 2 Stra. 989. 
at any Kwllys, Eſq. and he pleaded in abatement, that by letters patent 1 509. 
K. Car. J. created his grandfather Earl of Banbury, and ſo ſhewed Skin. 336. 
— the deſcent to him, and prayed judgment of the indictment, pl. 2. 
ext tem becauſe he was not named earl. The Attorney-General replied, — 297. 
10th that upon his petition to the Houſe of Lords to be tried by his Ld. 1 22 
peers, the Lords diſmiſſed his petition, and diſallowed his peerage, 2% 5. C. 
rogue Ec. and upon demurrer, the replication was held to be naught, — Rin 
* and the plea good, and the indictment abated. In this caſe the > 7g 
uber d following points were determined: 1/, That it was not neceſſary al. Lord 
nella for the defendant in his plea to aver that Banbury was within any 2 
weg: county in England; for that in reality there is not any neceſſity d. isn 
'nt bat he ſhould be created of any place. 2dly, That it was not B. R. 
Un that neceſſary for the defendant to aver that he was anus parium regni 
the & Anglie; for whatever is done under the great ſeal of England, 
rivileg ought to bear relation to England; and to ſuppoſe him a Peer of 
after : Land, is a foreign intendment, and ought to be rejected. 3dly, 
That the concluſion of his plea, & hoe paratus eff verificare unde 
rike ex quo, without prout patet per recerdum, or producing a writ ta 
3. certify that he was an Earl, was ſufficient (a); though baron or (a) 22 Aff. 
two uu not baron is regularly to be tried by the record of his having fat * — 
ee fron n parliament: but herein the court took a difference between a 35 "2s 
lament, AY creation by writ, and that by patent; and held, that in the latter > 
0. 53. 


aſe his ſittin ing 1 ; 
mong do gor not ſitting in parliament was not material, as 9 Co. 27, 


lis creation was by patent, which gave him all the privileges of a F. N. B. 
peer, though he had never fat in parliament : beſides, bis plea 5 * 
does not barely conſiſt of matter of record, but the deſcents are 8 
matters of (5) fact which might be traverſed, and tried by a jury 205. 
ge of, 15 It was held, that the replication did not avoid the defendant's (5) A trial 
| — nor was he concluded from his peerage by the order of the 2 
y way ouſe of Lords : IJ, Becauſe in an original cauſe the Lords have caſes ſhall 
"to bn 0 juriſdiction, nor is there any precedent of their having ever bab = 
or ered 3 right of peerage without a previous petition to the 3 
ng, who is the fountain of honour, and the king's reference to duchels is 
* — 2dly, That this diſmiſhon can amount to no more than an — WM, 
* * of one part of the legiſlature, and ſuch ordinance' 6 Co. 55. 
mw weſt the party of that in which he hath a freehold | 
* N and in whoſe advice and ſervices the king and 
e 2 intereſted. 345), That this diſmiſſion does 
1 judgment of parliament, and therefore cannot be 
g 1 * in bar to the defendant. 
ha Av 0 Siddleſex was iſſued out of B. R. by an attorney of Vent. 296. 
urt, againſt the Counteſs of H, which was diſcharged by — of 
; Fe 8 


ys alter dt 


Dr err wee 


- 
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don s aſe. fiaperſedeas without pleading ; becauſe it appeared by the rect 
PR 1 — was a peereſs, my the attorney ae for ſuing out 
the procels. | 5 
>Li:Raym. A motion was made in the behalf of the Lord Banbury for! 
od "ES ſuperſedeas to a latitat which was iſſued out of the court of B, N 
pl. 2. S. C. againſt him, and on which he had been taken; and to induce the 
court to grant it, they offered to produce ,an exemplification of 
the judgment in the indictment in this court againſt my Lord, a 
the letters patent of creation, and an affidavit that my Lord vu 
the ſame perſon in the record of the judgment; and it was al 
pretended, that if my Lord ſhould put in bail he would be eſtoppel 
to plead his peerage. But the court denied the motion, and the 
Ch. J. ſaid, that they could not take notice that this Charles Nl 
is Earl of Banbury ; that there was a difference between this cal 
and the caſe of a peer that had ſat in the Houſe of Lords. H 
my Lord had been ever ſummoned to parliament and had a wi 
to ſhew, and there were no diſpute about the identity of the 
perſon, it would have been reaſonable to have granted a juper- 
ſedeas; but in this caſe of a lord who has never ſat, * could 
not do it; for they could not try peerage on a motion, but his 
Lordſhip might plead it, and pray a ſuper/edeas. 
Saik. 3. Villars was arreſted as 75 Villars, Armiger, and pretended him. 
dran  Afelf to be Earl of Buckingham; and upon a motion, the queſtion 
Vils. was, How he ſhould put in bail ſo as not to eſtop himſelf? & 
Stil. 454+ per cur. he need not join in the recognizance, and then there i 


nothing to eſtop him; for the act of others cannot conclude — 2 
him. 4 to ſocy 


4 Inſt. 15. If a biſhop has occaſion to plead to the juriſdiction of a court, the cales 


Skin. 521- he muſt plead that he is unus de paribus hujus regni Anglia; forte 3 
has no patent to produce in teſtimony of his peerage, but is od cee 
a peer ratione baronie, which he holds in jure ecclefie : otherwile, d " therein 


« |12men 


a temporal Peer. GC a5 is a 
M. 20. 2. In the caſe of Colonel Pit who was arreſted two days after tt during th 


OREN diſſolution of that parliament of which he was a member, and wes | 
jeants-Inn, Which was held to be within time of privilege, the queſtion of the mg 
2 Bamard. greateſt difficulty was, How he ſhould be relieved, and whethe mu: deliy 
RI he could not be diſcharged on motion without bringing his um —— 
Com. Rep. of privilege? And it was held by ten judges, that though a unt hy 
444- pl. of privilege was heretofore held a ſure and legal remedy, tha povers, 2 
m_— ;. notwithſtanding, and eſpecially fince the ſtatute 12 & 13 V. ur 
Forteſe. © c. 3. Which expreſsly provides, that no perſon entitled, Oc. ſku Proven 


Rep. 159+ be arreſted during time of privilege, that he might be ache een 
fol. pit on motion; for the judges are to take notice of every act! F — 
was firſt parliament, and to take care that they be duly executed; and thi face the 
brought uÞ method was ſince the making of the above-mentioned 21 Nen 
5u; into thought more adviſable by the judges than a plea or nt ae 
ell (4 * *4 but och f 
the court of privilege, as the act does not make the proceſs void, but ud 1 Ha 


Common ayoidable; and as there could be no plea to a proceſs for ug 


— — larity which is aided by the appearance of the party. And i But, 
taken. by - caſe was compared to an arreſt of an ambaſſador's ſervant cont] lmitati 


— to the 7 Ann. e. 12. $ 3. and to an arreſt on a Sunday 9 
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atute 29 Car. c. 7, and to other caſes of privilege, as when a King's. 1 


_ juror or witneſs, or the plaintiff himſelf, is arreſted in going to — \yhs: 
0 or returning from the court; who are all diſcharged upon Cn 

* motion. Pleas refuſed to interfere, and remanded him. Dutton v. Pit, Barnes, 199. 
* 6. What ſhall be deemed a Breach of Privilege. 2 

on 

J * The privilege, order, or cuſtom of parliament, either of the 13 Co. 63, 
d wi Upper Houſe or Houſe of Commons, belongs to the determination * 9 
$ ao or deciſion only of the court of parliament; ſo that they are the Cro. car. 
oppel proper judges of all breaches of privilege, of which the courts of 181. 604, 
d the Weſtminſter only take notice incidently. 

2 And accordingly in the caſe of Patty and others who were 2 Ld.Raym, 


1105. 


$ cal committed to Nexwgate for a breach of privilege in commencing .,,*: 

8. If and proſecuting actions at common law againſt the late conſtable . — 
4 writ of (a) Aileſbury, the court of K. B. by the opinions of three judges (a) See the 
f the againſt Holt Ch. J. refuſed to relieve or diſcharge them on a — - e 
ſuper. . #:icar corpus, this being a parliamentary matter in which the 6d. — 


Houſe of Commons are the ſole judges. 2 Ld.Rayme 


933, 1 Salk, 19. 


ut his 
So, in the caſe of one Ferrers, the ſheriff was committed for Dyer, 61. 
48 detaining a member in execution. rar 
l 2 . 
f y Ferrers, the Houſe, if in truth the privilege of r extended to perſons in execution, had been 
$4 very tender in their mode of exerting it. It had indeed been the practice to releaſe members in confine- 
dere u ment in execution, but this had not been done by any immediate authority of the Houſe itſelf, or even by 


vrit of privilege, but by petition by the Commons to the king, and a ſpecial act of parliament for that 
purpoſe, an act being ſuppoſed to be neceſſary as well to protect the gaoler from an action for the eſcape, 
u to ſecure the debt of the creditor, who would otherwiſe have loſt his right to a new execution. See 
the caſes of Lark, Rot. Parl. 8 H. 6. No. 57. of Clark, Rot. Pal. 39 H. 6. No. 9. and of Hyde, 
Rot. Parl. 18 E. . No. 55. There can be no doubt, however, of the exiſtence of ſuch privilege at 
preſent, as the ſtat. 1 Ja. 1. c. 13+ which is a general law paſſed for the purpoſe of obviating in all caſes the 
Cficulties which were the objects of the above - mentioned ſpecial acts, expreſsly provides, That nothing 
* therein contained ſhall extend to the diminiſhing of any puniſhment, to be thereafter by cenſure in par- 
* lizment inflited upon any perſon which thereafter ſhould make, or procure to be made, any ſuch arreſt 
unis aforeſaid,” that is, any arreſt in execution; and is therefore a parliamentary declaration, that, 
during the privilege of parliament, it is not lawſul to arreſt, even in execution, any member of either 
boule of parliament. We cannot help remarking with what a high hand the privilege was aſſerted in 
Ferrers's caſe 3 for though, as we have before mentioned, it had not been the practice in any preceding 
ume, to releaſe members in execution without a ſpecial act of parliament, yet it appears, that Ferrery 
va delivered by the ſerjeant, without any other warrant than his mace, even though a writ of privilege 
"us offered by the Lord Chancellour; that the perſons who oppoſed the delivery were impriſoned by the 
Huule of Commons, ſome in the Tower, and ſome in Newgate; and the creditor himſelf, who 


a wi procured the arreſt, was alſc committed for the contempt of the privilege of parliament. And theſe 
Ys that povers, according to Hollinghead, were admitted by all the judges of England to be legal. Hollingh, 
| V. + Chron, and 1 Hatſ. Prec. 53. Dyer too, in his argument as counſel in Trewynnard's cafe, (Dy. 61, a.) 
* (hal Utes the caſe of Ferrers, to ſhe what the law was in this reſpect; but, when in a ſubſequent cafe he was 

a Elvering his opinion as judge, he ſaid, „If a man be condemned in debt or treſpaſs, and be elected a 
charge! member of parliament, and then be taken in execution, he cannot have the privilege of parliament; 
act d ud ſo it wav holden by the ſages of the law im the caſe of Ferrers, in the time of H. 8. And though 
nd thi kenilege was at that time allowed, c:o fuit minus juſt. Moor, 67. pl, 153. We may add, that even 

ce the tat, of 1 Ja. 1. c. 13. no inſtance occurs where any perſon entitled to privilege, if in cuſtody 

ſtatute erecut ion, hath been delivered by any other mode, than by virtue of a unit of privilege, or by a uit oF 

writ of a1 cpu, ſued in obedience to a warrant under the Speaker's hand, ſome formal proceſs being 
ut onl way 3 to + the act its full operation. See Sir Thomas Shicley's cafe, 5 Parl. Hiſt, 113. 

4 N . . ISS. 9 > 
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nj But, where in aſſumpſit the defendant pleaded the ſtatute of 2 

* tations, and the plaintiff replied that the defendant was a par- PAH. 
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ec and diſtreſs infinite, or by original bill and ſummons, atta 


Privilege, 
liament man, Ec. the plea was over-fuled ; becauſe one miy fil 
an original againſt a parliament man, and continue it down vid. 
out any breach of privilege, here being no actual moleſtation of 
his perſon or eſtate z and that this ſhould be ſo is of abſolute 
necellity in order to ſave the bar of the ſtatute, for ſuch caſe no 
being provided by an exception, the plaintiff would be barred af 
his action, though he could not file an original. 

So, a man whilſt member of parliament may alien his eſtate by 
fine with proclamations; and a perſon who has a right may be 
neceſſitated to commence an action to ſave the bar that woull 
incur againſt him by the ſtatute of 4 H. 7. c. 24. 

So, one may commence an action againſt a member of par. 
lament that is executor. | 
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7. Of the Proceedings in Courts by arid againſt Perſons entitled 
to Privilege of Parliament. 


By the ſtatute 12 & 13 W. 3. c. 3. { 1. it is enacted, “ That 
t© any perfon may proſecute any ſuit in any of his Majeſty's courts 
&« at Weſtminſter or Chancery or Exchequer, or the Duchy Court 
& or in the Court of Admiralty; and in all cauſes matrimonul 
* and teſtamentary in the Court of Arches, the Prerogative Court 
« of Canterbury and York, and the delegates, and all courts df 
« appeal, againſt any lord of parliament, or any of the knights, 
& citizens, and burgeſſes of the Houſe of Commons, or their 
&« ſervants or any other perſon entitled to privilege of parliament, 
c at any time immediately after the diſſolution or prorogation of 
« parliament, until a new parliament ſhall meet, or the ſame be 
« re-afſembled, and immediately after any adjournment of both 
« Houſes for above fourteen days until both Houſes ſhall meet; 
& and the ſaid courts may, after ſuch diſſolution, prorogation, dr 
« adjournment, proceed to give judgment, and to make fina 
&« decrees and ſentences thereupon z any privilege of parliament 
« notwithſtanding. 

$ 2. © Provided that this act ſhall not ſubject the perſon of 
« any of the knights, citizens, and burgeſſes, or any other perſon 
© entitled to privilege of parliament, to be arreſted: during the 
« time of privilege; nevertheleſs i any perſon have cauſe of 
te action or complaint againſt any peer, ſuch perſon after ſuch 
« diſſolution, prorogation, or adjournment as aforeſaid, or befor 
« any ſeſſions of parliament, may have ſuch proceſs out of 
« Majeſty courts of King's Bench, Common Pleas and Exchequ 
« againſt ſuch peer as he might have had out of time of privilegt) 
« and if any perſon have cauſe of action againſt any of the 
« knights, citizens, or burgeſſes, or any other perſon entitled 
«« privilege of parliament, after any diſſolution, p rogation, c 
ce ſuch adjournment, &c. ſuch perſon may proſecute ſuch knight 
« citizen, or burgeſs, or other perſon entitled to privilege, i 
&« Majeſty's courts of K. B. C. P. and Exchequer, by ſummons 


(By 


planatio 


« ment and diſtreſs infinite, which the ſaid reſpective „ 
« empor 
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Privilege. 


« empowered to iſſue, until they enter a common appearance, or 
« file common bail; and any perſon having cauſe of ſuit or 
« complaint may, in the times aforeſaid, exhibit any bill or 
« complaint againft any peer, or againſt any of the ſaid knights, 
« citizens, or burgeſſes, or other perſon entitled to privilege, in 
« the Chancery, Exchequer, or Duchy Court, and proceed there- 
« upon by letter or /ubpena as uſual; and upon leaving a copy of 
« the bill with the defendant, or at his laſt place of abode, may 
proceed thereon, and for want of an appearance or anſwer, or 
« for non-performance of any order or decree, may ſequeſter the 
« eſtate of the party, as is uſed where the defendant is a peer, 
but ſhall not arreſt the body of any of the ſaid knights, citizens 
© and burgeſſes, or other privileged perſon, during the continuance 
« of privilege of parliament.“ 

And 3. Where any plaintiff ſhall by reaſon of privilege of 
« parliament be ſtaid from proſecuting any ſuit commenced, 
& ſuch plaintiff ſhall not be barred by any ſtatute of limitation, or 
© nonſuited, diſmiſſed, or his ſait diſcontinued for want of pro- 
& ſecution, but ſhall upon the riſing of the parliament be at liberty 
4 to proceed.” 

And g 4. © No ſuit or proceeding in law or equity againſt the 
* king's original and immediate debtor, for the recovery of any 


ts of debt originally and immediately due to his Majeſty, or againſt 
ights * any perſon liable to render an account to his Majeſty, for any 
their * part of his revenues, or other original or immediate duty, or 
ment; the execution of any fuch proceſs, ſhall be impeached or delayed 
ion of & by privilege of parliament; yet fo that the perſon of ſuch 


* debtor or accountant, being a peer, ſhall not be liable to be 


f boch * arreſted, or being a member of the Houſe of Commons, ſhall 
meet; * not, during the continuance of privilege, be arreſted by any 
on, or * ſuch proceedings.” | 

find . © This act ſhall not give any juriſdiction to any court to 


e hold plea of any real or mixed action in other manner than ſuch 
* court might have done before.” 


ſon of By the 2 & 4 Anne, c. 18. An act for the further ex- 
perſon Panation and regulation of privilege of parliament, in relation to 
ig the perſons in publick offices, it is enacted, © That any action or ſuit 
ule of may be commenced or proſecuted againſt any officer or perſon 
r ſuch p entruſted or employed in the revenue, &c. for any forfeiture, 
before * miſdemeanour, or breach of truſt, &c. and ſhall not be ſtaid 
of his x or delayed by or under colour or pretence of any privilege of 
hequer 4 parliament, although ſuch officer or perſon be a peer of the 
flege; am, or lord of parliament, or one of the knights,“ &c. 

of the | Provided, That nothing therein ſhall extend to ſubject the 
tled to . perſon of ſuch officer, being a peer of the realm, or lord of 
on, of , berlament, to be arreſted or impriſoned : but that all proceſs 
cnight, 5 ſhall iſſue againſt ſuch officer or perſon, being a peer of the 
in bis alm, or lord of parliament, as ſhould have iſſued againſt him 
nmons , 2K 0t the time of privilege : nor ſhall extend to the perſon of 


attach: . ch officer, being a knight, citizen, or burgeſs of the Heuſe of 
ts art - nr, to be arreſted or impriſoned, during the time of 
owered 5 « privilege 
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Privilege. 
« privilege of parliament ; and that againſt ſuch officer or ove 
« perſon, being a knight, citizen, or burgeſs of the Haft 
% Commons, entitled to privilege, ſhall be iſſued ſummons a 
« diſtreſſes infinite; which the ſaid reſpective courts are hen 
* empowered to iſſue in ſuch caſe, until the party ſhall e 
« upon ſuch proceſs, according to the courſe of ſuch reſpettin 
« courts.” 


f « and 
The act of 12 & 13 V. 3. c. 3. reſtraining only the priiex ther 
of parliament, in actions or ſuits commenced in the courts them Jaye 
ſpecified, by the 11 G. 2. c. 24. in amendment of the at . parl 
King Villiam, it is enacted, « That any perſon and perſons ſid 2. P 
« and may commence and proſecute, in Great Britain or INA the | 
« any action or ſuit in any court of Record, or court of RU com 
« or court of Admiralty; and in all cauſes matrimonial . priſo 
* teſtamentary, in any court having cognizance of cauſes mum 3. 4 
« monial and teſtamentary, againſt any peer or lord of parlianex penſire 
« of Great Britain, or againſt any of the knights, citizens, ali of u. 
« burgeſſes of the Houſe of Commons of Great Britain, for the tne « time 
ic being, or againſt them and any of their menial and other u appl 
1 vants, or any other perſon entitled to the privilege of the pa « tn 
« lament of Great Britain, at any time from and immediate plus 
« after the diſſolution or prorogation of any parliament, unti « 1c: 
« new parliament ſhall meet, or the ſame be re-afſembled; and 4 P 
« from and immediately after any adjournment of both Hou dat ch. 
« of Parliament, for above the ſpace of fourteen” days, until bull main 
1c Houſes ſhall meet or re- aſſemble; and the ſaid reſpec party d 
«« courts may proceed,” c. | | 5. A 
Provided, “ That the faid act ſhall not extend to ſubject rl Force 
« perſon of any knight, &c. to be arreſted during the time C, 
« privilege. And g 2. authoriſes proceeding as above in a privi 
« of the courts of great ſeſſons in Wales, courts of ſeſſion n or pe 
« copnties palatine of Cheſter, Lancaſter, and Durham ; the cour:ofil 0 pr 
« King's Bench, Common Pleas, and Exchequer, in Ireland, aft « 8.77% 
* any ſuch diſſolution, &c. And the court of Chancery in Irin It ha 
% and equity of Exchequer, are authoriſed to proceed in _ bill in 
* manner as the court of Chancery, and equity court of Exchy when hy 
« in England may, againſt any peer, knight, &c. after iu be Houſe 
© diſſolution,” &c. | | . 
$ 3- faves the ſtatute of /imitations in like manner as the 95 
of King William. | : 12 Allo, 
And by $4. No action or ſuit commenced againſt the ty getories, 
debter, & c. to be ſtaid in any court in England or Ireland Ia 
5 4- in the act of King William. c ah 
And laſtly, by the flat. 10 G. 3. c. 50. The preamble cf! 1 As, 1 
ſtates, that the acts already in being are inſufficient to _— 1 LET 
inconveniences ariſing from delay of ſuits, by reaſon purchaf 
privilege of parliament, it is enacted, ** 'That any por «ff müſted, 
* ſons ſhall and may, at any time, commence and pro ng ez 
« action or ſuit, in any court of Record, or court of Equity, © en inter 
« Admiralty; and in all cauſes matrimonial and teſtamental} ord 8,7 


. . . . 3 te ' 
e any court having cognizance of cauſes matrimonial and if 
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tt mentary, againſt, any peer, or lord of parliament. of Grea | 
u Britain; or againſt any of the knights, citizens, or burgeſſes 
« and the commiſhoners for ſhires and burghs of the Houſe of 
Commons of Great Britain, for the time being; or againft their 
« or any of their menial or any other ſervants,” or any other 
« perſon entitled to the privilege of parliament of Great Britain; 
u and no ſuch action, ſuit, or any other proceſs or proceeding 
« thereupon, ſhall, at any time, be impeached, ſtaid, or de- 
« layed, by or under colour or pretence of any privilege of 
« parliament.” | ee | 2 
2. Provided, that * Nothing in this act ſhall extend to ſubjec̃t 
« the perſon of any of the knights, citizens, and burgeſſes, or the 
« commiſſioners, c. for the time being, to be arreſted or im · 
« priſoned upon any ſuch ſuit or proceedings.“ —_ 

3- And whereas the proceſs by diſtringas is dilatory and ex- 

penſive : For remedy thereof, be it enacted, . That the court out 
« of which the writ” proceeds, may order the iſſues levied, from 
time to time, to be ſold ; and the money ariſing thereby to be 
« applied to pay ſuch coſts to the plaintiff as the faid court ſhall 
& think juſt, under all the circumſtances, to order; and the ſur- 
* plus to be retained until the defendant ſhall have appeared, or 
« other purpoſe of the writ be anſwered.” 
4. Provided always, when the purpoſe of the writ is anſwered, 
that then the ſaid iſſues ſhall be returned; or if fold, what ſhall 
remain of the money ariſing by ſuch ſale, ſhall be repaid to the 
party diſtrained upon. | 

3. And it is further enacted, “ That obedience may be en- 
* forced to any rule of his Majeſty's courts of King's Bench, 
« Common Pleas, or Exchequer, againſt any perfon entitled to 
« privilege of parliament, by diſtreſs infinite, in caſe any perſon 
or perſons, entitled to the benefit of ſuch rule, ſhall chooſe 
* to proceed in that way: and the laſt clauſe extends them to 
« Scotland.” ] = 
It has been always held, that a peer is to put in his anſwer to (a) The 
a bill in equity, on his (a) honour only, and not on his oath ; but © 16255 


: 5 It was re- 
when he is (5) examined as a witneſs, he muſt be ſworn. © ſolved by 


te Houſe of Lords, that the nobility of this kingdom are of ancient right to/anſwer in all courts as de- 
cats, on proteſtation of honour only, and not upon the common oath, W. Jon. 155. Forteſe. 
Nep. 395- (6) Dyer, 314. Jon. 153+ 2 Mod. 99. 3 Keb. 631, 3 


Alſo, if a peer is by order of court to be examined on interro- 2 Satk. 513. 
$N0rics, or to make an affidavit, the ſame muſt bz on oath, . 1 


„ 426. 
pl. 566. wide Proced. Chan. 92. 


As, where the Lord Staurton brought a bill againſt Sir Thomas 1 P. Wrs. 
"er; to compel him to a ſpecific performance of articles for the 4 5 5 
parchaſing of Lord Stourton's eſtate, Sir Thomas in his defence 8. C 
müſted, that there were defects in Lord Stourtor's title to the Sir Thomas 
elute; and it being ordered that Lord Staurton ſhould be examined ON 
du interrogatori zuching his faid title, it was objected, that ton. 
gatories touching , J 9 2 
ord Stzurton, being a peer of the realm, ought to anſwer upon 
5er 7 but it was ruled by Lord Harcourt, that though 


or. V. 3 privilege 


Privilege. 
. of peerage did allow a peer to put in his anſwet ye Th 
honour only, yet this was reſtrained to an anſwer ; and that a tredir 
all affidavits, or where a peer is examined as a witneſs, he nut}. fai 
be upon his oath ; and that this examination upon interrogatote WW ind a 
being in a cauſe wherein his Lordſhip was plaintiff, to enforce ind «: 
execution of an agreement, as his Lordſhip would have equity, þ ſequeſ! 
he ſhould do equity, and allow the other fide the benefit of a dif 


upon 2 
covery, and that in a legal manner; and accordingly ordered Lori fle 
Stourton to put in his examination on oath. right d 
Vern. 329. [t hath been held, that though a court of Equity will ae cauſe, 
proceed againſt a member that has privilege of parliament, yet io an a 
a parliament-man ſues at law, and a bill is brought here une or 
relieved againſt that action, the court will make an order to jy tine to 


proceedings at law till anſwer or further order. 
Raym. 12. K. T. being choſen a burgeſs for Buckingham, and 4aving 1 
— "a trial at bar to be had on Tue/day before the fitting of the pa 
liament, moved to have his privilege allowed him; but ws 
denied in regard the parliament was not fitting nor to fit il 
after the trial had. | 
H.10G. 1. Tt hath been held, that in an action founded on the abors 
— nei mentioned ſtatute 12 & 13 V. 3. c. 13. the defendant ſhall hu; 
v.Handifide. an imparlance; and it was ſaid in this caſe, that the practice is d 
file a bill in nature of a ſpecial capias againſt the defendant, and 
then to ſummon him; and if he appears upon ſuch ſummon, tle 
plaintiff may declare againſt him, as in cuftodia mareſcalli 
Jenk. 17). Peers are entitled to a letter miffive, which method was it 
troduced upon a preſumption that peers would pay obedience tt 
the Chancellour's letter; and is founded on that reſpect that isdn 
to the pecrage. . 7 
If the lord doth not appear upon the letter, a /ubpz*na on moticl 
is awarded againſt him; becauſe no ſubſequent procels can! 
awarded but upon a contempt to the great ſeal; and the Chua 
cellor's letter is only ex gratia. 
Vent. 342+ If, on the ſervice of the /ubpzna, the peer doth not appear, 
* if he appears and does not put in his anſwer, no attachment ct 
Gilb.Chanc. be awarded againſt him, becauſe his perſon cannot be impriſoned; 
65, 66. but the proceedings muſt be by ſequeſtration, unleſs cauſe, & 
3540-7543 and this is regularly made out, upon affidavit made of the fern 
of the letter and the /ubpzna, though ſometimes it is moved 0 
without, ſince the peer may ſhew want of ſervice at the © 
aſſigned to ſhew cauſe why the ſequeſtration ſhould not ilſue 
and this order for a ſequeſtration is never made abſolute with 
an affidavit of the ſervice of the order to ſhew cauſe, and a c 
ficate of no cauſe ſhewn. 1 
A bill being filed againſt a peer or peereſs, the firſt applica 
is for my Lord Chancellour's letter returnable in term-timez 2h 
may be immediate, if the peer or peereſs lives in town; but 0% 
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caſe there muſt be an affidavit, that the original letter 1s leit vt it Was 
the peer at his houſe, with a copy of the petition as and x eltratio 
and therewith alſo is left an office-copy of the bill ſigned by K what 


ſix clerk ; for if the bill is not ſigned, the ſervice is irregular | 


4 . 
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Dfivileys, 
This letter is only a compliment, and no proceſs to found pro- 
teedings on; ſo that a peer may appear or not, as he pleaſes; if 


he fails, a ſulpæna iſſues againſt him, and his time for ing 
d anſwering being out, an attachment muſt be actually ſealed 
ind entered againſt him, though never executed, to ground a 
ſequeſtration upon. It is a motion of courſe for a ſequeſtration 
upon an attachment for want of an anſwer. : | 
The peer muſt be perſonally ſerved with this order, and he hath 
tight days to ſhew cauſe after perſonal ſervice of the order; if no 
cauſe, the order is abſolute z but if the ſequeſtration is for want 
of an appearance, and he appears, the plaintiff muſt run the ſame 
race over again for want of an anſwer, and the peer muſt pray 
time to anſwer, as ſuitors do. | 
The proceeding is the ſame againſt a member of the Houſe of * This way 
Commons : there, the party proceeds by way of ſequeſtration, only bens 
with this difference, that inſtead of a letter there is always a c. ;o. which 
ena Caed out; and when a cauſe either againſt a peer or a enaQts, That 
commoner ſtands in the paper, and is called, and cannot proceed 3 4. 
(privilege being in *) the court never ſtrikes it out as they do in lay proceed- 
other caſes where the party is not ready; but they let it ſtand over ings in law, 
from one term to another, till privilege is out, and never put the Aa 
party to ſue out a new ſubpæna to hear judgment. And the direc- courts. 
tion of the court to the regiſtrar is to put all privileged cauſes 
[which have been put off on that account) the very firſt cauſes in 
the paper when the court fits after privilege is out. 
A ſequeſtration was granted, unleſs cauſe, againſt the Lord 2 P. Wms. 
ford for want of an anſwer; he afterwards put in an anſwer, 35 75 14 
much being reported inſufficient, it was moved for a ſequeſtration Clifford's 
blolutely, an inſufficient anſwer being as no anſwer. But the caſe. 
burt thought it a hardſhip in the caſe of a peer or member of the 
Houſe of Commons, that a ſequeſtration, which in ſome reſpects 
m nature of an execution, ſhould be the firſt proceſs againit 
dem; and therefore allowed, that in caſe of an anſwer which is 
ported inſufficient, the plaintiff is to move again de novo, for a 
tqueſtration j,. 
[The cauſe ſhewn againſt an order nj for a ſequeſtration for 
at of an anſwer from a member of the Houſe of Commons, 
u, an anſwer come in; to which it was replied on the 
part of the plaintiff, that, as exceptions were taken, it was no 
ulner, and therefore the order ought to be made abſolute, On 
i other hand was cited the above caſe of Lord Cl;ford. But by 
ad Chancellour—If there is a ſequeſtration ui for want of an 
"Fer againſt a member of parliament, and he puts in an anſwer 
ore the order is made abſolute, and exceptions are taken to his 
Iver, the court wi enlarge the time for ſhewing cauſe till it 
all appear whether the anſwer is ſufficient or no. Mr. Goldſ- 
sb, who ſaid, when Lord Cliford's caſe was before the court, 
n Was the ſtanding rule of the court there ſhould be a new 
eſtration nife in this caſe, was a good officer, but yet I ſhould 
ic What I have mentioned is the proper medium. But bis 
Tt 2 Lordſhip | 


Butler v. 
Raſhfield, 


3 Alk. 740. 


- 


6% 


644 


1 P. Wm. 
535 pl. 155. againſt a menial ſervant of a peer of the realm, as the firſt proce 


Martin v. 
_ Townſhend, 
5 Burr, 


2723. 


Cowp. 844. 


in that court, a few years before, and awarded a 19þ% 


(upon an aſſidavit, that the plaintiff had ſued out two Wi 


fendaut in the action had now appeared, the end and purpolet 


Privilege. 
Lordſhip at preſent allowed the cauſe, as it was the courſe dt 


court.) 
It was moved for a ſequeſtration 1%, for want of an anſug 


for contempt, in the ſame manner as in the caſe of the peer hin. 
ſelf; and though the motion was granted by the Maſter of th 
Rolls, yet the Regiſtrar refuſed to draw it up as thinking it aganl 
the courſe of the court; which being moved again before the 
Lord Chancellour, his Lordſhip, upon reading the ſtatute 12 U 
W. 3. c. 13. likewiſe granted the motion, it appearing to be bu 
within the meaning and words of the ſtatute; and if it were u 
ſo, as it was plain no attachment would lie againſt their perla 
conſequently, there would be no remedy againſt them, and t 
would have a greater privilege than their lord, if the pro 
againſt ſuch menial ſervant were to be a /ubpana, 

[The plaintiff, in an action againſt a member of parliament, h 
proceeded agreeably to the act of 10 C. 3. c. go. and had obtaing 
rules for ſelling the iſſues levied upon a diſiringas, alia, al 
pluries ; and alſo a rule for an attachment againſt the ſheriff: 
no iſſues had been actually levied, and at length defendanty 
peared ; whereupon it was moved, that theſe rules ſhould all 
diſcharged, or as no iſſues had been levied, they could not 
fold ; (ide 9 3. of the Ratute 10 G. 3. c. 50.) and as the & 


the writs were anſwered. On the other fide, the plaintiff wi 
on the cofls of iſſuing the writs, before the rules ſhould be d 
charged. And the court thought that reaſonable z and direct 
that on payment of caſis the rules thould be diſcharged. 'They m 
of opinion, that. theſe coſts were not to attend the event oft 
ſuit, but were to be paid to the plaintiff at all events, whetheri 
ſhould finally ſuceeed in his ſuit or not. 

In Trinity term, 18 George 3. in the King's Bench, in the a 
of Geſling and wife againſt Lord Viſcount Weymouth, the queliy 
was, whether a peer could be ſued there by / of privilege? Al 
adjudged that he might. 'The caſe was this : 

The plaintiffs commenced an action againſt the Lord Mus 
by bill of privilege, to which he pleaded in abatement, that heou 
to have been ſued by original writ, and nat by bull of privilege ; 4 
thereupon, there was a demurrer and joinder. On the argum 
of which, the court relied on the caſe of Say againſt Lord 5j 


er. | 
In the caſe of Say v. Lord Byron, Mr. L. Robinſon 1 


diftringas, whereupon the ſheriff had levied 409. and 4d. and 
no bill was filed) for a rule to ſhew cauſe why the ſaid two! 
ſhould not be quaſhed, and the money levied thereon be refion 
He objected that a peer ought not to be ſued by bill, but 
original writ; and that the ſtat. of 12 & 13 V. g. does not l 
any variation in the procectivgs againſt peers, but reſpects 
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Privilege, 


this particular, commoners only, Mr. Stowe ſhewed cauſe, and the 
mle was enlarged. Upon ſhewing cauſe at a farther day, the 


court declared, that there were many precedents of actions 
proces einst peers of parliament for many years before the ſtatute of 
b. z. as certified by the Maſter, and the clerk of the rules; and 
are (aid, why could not the court ſupport its ancient juriſdiction, as 
agank vel! as the court of Exchequer, as debitor damini regis ? The court. 
ore te therefore diſcharged the rule. | 


It is however very remarkable, that when the act of King 
Villiam went to the Lord, for their concurrence to the pro- 
ceedings therein, againſt the members of both Houſes, by bill and 
lmmons thereon, the Lords expunged that part of the clauſe re- 
lating to themſelves being ſued by original bill and ſummons, and ſent 
hack the amended bill to the Commons; which afterwards paſſed 
xccordingly. Which clearly proves, that the Lords, at that time, 
did not think themſelves included therein, | 


645 


Nor is it clear even at this day, notwithſtanding the above Earlof 
tales, that they are included in the act. For upon a writ of by oc by 
ri: E error by the Earl of Lonſdale, to reverſe judgment becaufe he had 2 Hl. mi. 
dant been ſued by bill, the two following queſtions were propoſed to 267. 299+ 
Id al the judges by the Houſe of Lords. iſt, Whether the court of 
King's Bench hath any juriſdiction to hold plea in a perſonal 


ation againſt a peer, or lord of parliament, who is neither in the 
cuſtody of the marſhal, nor is an officer or miniſter of that court, 
without the king's original writ iffuing out of his Chancery, to 
warrant ſuch action? 2d, If the court has no ſuch juriſdiction, 
en it derive ſuch juriſdiction from the acquieſcence of the de- 
ſendant, by pleading to iſſue in an action commenced without the 
king's original writ? In anſwer to which the Lord Chief Juſtice 
Eyre ſtated the unanimous opinion of the judges to be, that the 
frit queſtion would have admitted of conſiderable doubt, if the 
odjection had been made in an earlier ſtage of the cauſe, and that 
the caſes of Say v. Lord Byron, and Goſling v. Lord Weymouth, 
Vere not to be conſidered as decifive authorities upon the ſubject. 
Put that after pleading in chief it was too late for the defendant 
to object to the juriſdiction of the court. 

A member of the Houſe of Commons may be ſued either in 
J. R. or C. B. by bill; but he cannot be declared againſt in B. R. 
1 in the cu/lody of the marſbal. 

All the ſubſequent proceedings to the declaration againſt a peer 
r privileged perſon are the ſame as in other caſes, except that their 
bodies cannot be taken in execution, unleſs the judgment is ob- 
and upon a fatwe-ſaple, or r or upon the flatute 
Acton Burnell, 11 Ed. 1. and then a capias ad ſatisfaciendung 
les even againſt peers of the realm. | Ray 

By ſtat. 4 G. 3. c. 33. the creditor of a member, a merchant, 
ma on aſhdavit ſue out a writ, and ſerve him, and if he does not 
make ſatisſaction in two months, he ſhall be bankrupt from the 
mz of fervice, Merchant committing act of bankruptcy, 

7 3 | Fre itors 


2 Str. 744+ 
Say. 
634. 


ereditors may ſue out commiſſion, and commiſſioners / proceed, 
notwithſtanding privilege. But the perſon ſhall not be are 


1 except for caſes made felony by the band 


\ 
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Prohibition. 


. 4 8 all external juriſdiction, whether ecclefiaſtical or civil, i 
F. N. B. 40. derived from the crown, and the adminiſtration of juſtice 
22 65. committed to a great variety of courts, hence it hath been the cn 
5 . of the crown, that theſe courts keep within the limits and bound 
Skin. 628. of their ſeveral juriſdictions preſcribed them by the laws md 
G And is ſtatutes of the realm. And for this purpoſe the writ of prohibitia 
RS framed ; which iff f the ſuperi 

tiquity, 3 E. Was (a) framed ; which iſſues out of the ſuperior courts of comma 
1. Anat- law to reſtrain inferior courts, whether ſuch courts be temponl, 


tachment eccleſiaſtical, maritime, military, c. upon a ſuggeſtion that the 


ns the cognizance of the matter belongs not to ſuch gourts ; and in cut 
biſhop and they exceed their juriſdiction, the officer who executes the ſen- 
_— = tence, and in ſome caſes the judges that give it, are in fud 
after apro- ſuperior courts (5) puniſhable, ſometimes at the ſuit of the king 
hibition. ſometimes at the ſuit of the party, ſometimes at the ſuit of both, 
_ *. according to the nature of the caſe. 


(5} Fccleſiaſtical courts holding plea by fraud of matters of which they had not cognizance, were pull. 
able in the Star-Chamber. Dav. 52+ 


The object of prohibitions in general is, the preſervation of the 
right of the king's crown and courts, and the eaſe and quiet d 
the ſubject. For it is the wiſdom and policy of the law, U 
ſuppoſe both beſt. preſerved when every thing runs in its right 
channel, according to the original juriſdiction of every court; i 
by the ſame reaſon that one court might be allowed to encroath 
another might; which could produce nothing but confuſion and 
diſorder in the adminiſtration of juſtice. 

2 Ing. 602. So that prohibitions do not import that the eccleſiaſtical 0 
_ Rep. other inferior temporal courts are alia than the king's courts, bit 
3 Bulk. 120. ſignify that the cauſe is drawn ad aliud examen than it ought? 
Palm: 297- be; and therefore it is always ſaid in all prohibitions (be ts 
court eccleſiaſtical or temporal to which they are awarded) thi 
cauſe is drawn ad aliud examen contra coronam & digg 
Tanz, f N 


Show, Par. 
Ca. 63. 


Cui 


00 


Prohibition. 
Under this Head we ſhall conſider: 


(A) What Courts may grant a Prohibition. 


(B) Whether the granting of a Prohibition be dif. 
cretionary, or ex debito juſtitiæ. 

) Who have a Right to ſuch Writ, and may de- 
mand it. 

D) Who may join in ſuch Writ., 

E) Of the Suggeſtion and Manner of obtaining a 
Prohibition. 


f) When to be granted abſolutely, or guouſque 
only ; and therein, of directing the Party to * 
clare on his Prohibition. 


(G) Whether more than one ſuch Writ is to be 
awarded. 


(H) At what Time to be granted; and therein, 
in what Caſes it may be granted after Sen- 
tence. 


(1) To what Courts a Prohibition may be award 
ed; and therein, that the Superior Courts are to 


ciril, it 
aſtice i 
the cart 
bounds 
s 210d 
hibition 
ommou 
mporal 
that the 
in call 
the ſens 
in ſuch 


he king determine the Boundaries of all Inferior Juriſ- 
of both, ditions. | 
<ul. WJ) Probibitions to Inferior Temporal Courts in 
what Inſtances to be granted. 
n er) Prohibitions to the Spiritual Court in what 
25 !latances: And herein, 
4 * 1. Where they meddle with a Matter purely Temporal. 
. 2. Where they determine on a Matter of Freehold, 
fion 2nd 3. In what Caſes a Prohibition lies when they determine on 
Criminal Offences, 
wap 4. Where the Eccleſiaſtical Courts determine on ws of 
cog ö Parliament. 
be the 5. In what Caſes they have a concurrent Juriſdiction, and 
that tie may determine Incidents. 


IM) The Offence of diſobeying a Prohibition. 


Tt 4 


Prohibition. 
60) What Courts may grant a Prohibition, 


"4 


be on 
in whi 
miſe 0! 


Ink. 71, over all inferior courts, may in all caſes of innovation, is; 3 


award a prohibition. In this the power of the court of B. N. b 
never been doubted, being the ſuperior common law court in the 

kingdom. | 
Bro. Prohi- Alſo, the court of Chancery may award a prohibition, which 


le) But, 
private ſ\ 
nonſuited 


1 72 may iſſue (a) as well in vacation as in term- time, but ſuch writy i ; - , 
1 P. Wms. returnable into B. R. or C. B. 4 2 EY 
43. (a) If one be ſued in an inferior court for a matter out of its juriſdiction, the defendant my ma 
either have a prohibition from one of the common law courts of Weſtminſter-ball; or, in regard thi lieu of 
may happen in a vacation, when only the Chancery is open, he may move that court for a prohibitia; and fu; 
but then it muſt appear by oath made, that the fact did ariſe out of the juriſdiction, and that the & 2 

fendant tendered a foreign plea, which was refuſed. And if a prohibition has been granted out of Chat The 
cery improvide, and without theſe citcumſtances attending it, the court will grant a ſuperſedeat there. and w 
2 Þ.\W ms. 476. pl. 135+ | hore m 


. As the juriſdiction of the court of C. B. is founded on origin 
pl. 6. Writs iſſuing out of Chancery, it hath been heretofore (5) doubted, (B) 


Noy, 153. Whether this court could without writ or plea depending aal 


( 12.00. a Prohibition; but this point has been (e) determined by th 
Bro. Con- / unanimous ſenſe of all the judges, viz. That this court may upet 


Þ is 


. a ſuggeſtion grant prohibitions, to keep as well temporal u fact 
1188 W eccleſiaſtical courts within their. bounds and juriſdictions, ai court t 
2 Brown, that without any original writ or plea depending; the comma ſurmiſc 
37.Prohi- law being, in theſe caſes, a prohibition of itſelf, and ſtanding "Rs 
bitions for inſtead of an original. | This 
encroaching _. and 1 

Juriſuictions ifſue as well out of the C. B. as B. R. Vaugh. 157, per Vaugh. Ch, J. [The Aut 2 
of the Commentaries ſays, that the writ of prohibitien is iſluing properly only out of the court of Ky! opumor 
Bench, being the King's prerogative writ, but that for the furtherance of jufiice it may now ae de Judpes, 
had in ſome caſes out of the court of Chancery, Common Pleas, and Exchequer. 4 Bl. Comms 1. cretion 
And Lord Hardwicke is reported to have faid, that where the eccleſiaſtical court proceeds to try a culiug 5 
by i different evidence from that which the common law courts would have done, 20 other court has fte ſuperio 
cognizance of it, but the court of King's Tench. 3 Atk. 628. Rotheram v. Fanſhaw. In the cal x dut not 

the Company of Horners in London, it is faid that it is the proper power and honour of the cou like 
King's Bench to limit the juriſdictions of all other courts. 2 Koll. Rep. 471. | 0 OY 
. ; : atutes 
_ _ Accordingly it hath been r e that a prohibition ought u rg 

. . 8 

J, Bur be granted hy the court of C. B. to the court of delegates, it L4. Rayn 
ton's caſe, ſuing there to avoid an inſtitution of a clerk” to a church n dena; ir 

1 15. Lancaſhire, after induction made of him thereto, though the g l 
; impedit for this church could not be brought in C. B. but only ü t ha 
and there 5 wal error v 
laid by Hob. the county of Lancaſter ; becauſe the title of the advowſon Vi 5 * 
— 2 not queſtioned by this prohibition, but the intruſion upon tic mY 
leni common law, of which this court has ſpecial care. mh 
have a prohibition out of the Duchy court, | ob 
4 en : X | a prohi 
bey, 77 But as to the courts of B. R. and C. B. this difference hit was ma 
bean. been made, that in the firſt of thoſe courts a prohibition may oy ed! 
Palm, 442. awarded upon a (d) bare ſurmiſe, without any ſuggeſtion Party te 
e 114. record; and ſuch writ is only in nature of a commiſhon pe . 
„rn ie hibitory, which is (e) diſcontinued by the demiſe of the king by "arg; 
t (A) hat! vg IF W / Y , of ent it 
ic be inſiſted that as to a prohibition iſſuing out of C. B. the ſuggeſtion * u per. 


on, a prohi- 


Prohibition; X 649 


he on record, and therefore is conſidered as the ſuit of the party bition can- 


in which he may be nonſuited, and is not diſcontinged/by the Joo 2 


mile of the king. — 


id be entered on the roll. Salk. 136, per Holt, Ch. J. For want of 2 on record 
| ene he court of B. R. diſcharged the rule to ſhew cauſe why a prohibition ſhould not be ted. x 
„E. Afignee of Wooldridge, v. Blaquiere and others, Aſſignees of Sampſon, Hil. 20G. 3. 2 Crompt. Pr. 239. 


e But, if an attachment ifſues upon ſuch. prohibition, or the party puts in bail, then it becomes 2 
private ſuit, not diſcoatinued by the demiſe of the king; and after ſuch proceeding the party may be 
nonſuited, though not before. Palm. 423. . Latch, 114. per Doddetidge and Jones. a 


If the king's farmer, or a W of the king's manor, be Palm, 525, 
fred in the eccleſiaſtical court for tithes, upon a ſuggeſtion in'the rr 
court of Exchequer that he preſcribes to pay a certain modus in 530, 
lieu of tithes, he ſhall have a prohibition qut of the ſaid court, 
and ſuch modus ſhall be tried there. ho | 

The grand ſeſſions of North Wales may ſend a' prohibition Sid. 92. but 
and write to the ſpiritual courts there, as well as the courts —4 _ you 
here may. 341+ Jon. 330. Vaugh. 48. 


f | 1 1 „ „ 
kk (B) Whether the granting of a Prohibition be 
aut diſcretionary, or ex debito juſlitiæ. 
by the 
j upon Jl is laid down in Hob. that though a ſurmiſe be a matter of Hob. 67.-ia 
8 
oral 1 caſe of 


fact, and triable by a jury, yet it is in the diſcretion of the 
court to deny a prohibition, when it appears to them that the 4. Calle ey 
lurmiſe is not true. | 22 


This authority has been often quoted in queſtions of this kind, Winch 78. 
and in ſome caſes denied to be law. But yet it ſeems the better * 600 a 

4 a matter 
opinion, and to have been ſo holden by the greater number of our qgiſcretion- 
Judges, that the awarding of a prohibition is a matter diſ- vy. But in 
cretionary, that is, that from the circumſtances of the caſe the —_— 354 
ſuperior courts are at liberty to exerciſe a legal diſcretion herein, Prohibitions 
but not an arbitrary one, in refufing prohibitions, where in ſuch are ſaid by 
like caſes they have been granted, or where by the laws and A 


ſtatutes of the realm they ought to be granted. bito juſtitiæ, 


walt t ad not de gratia, In Raym. 92. Hide, Ch. J. affirms, that a prohibition is ex gratia, but Keling and 
8 a Tviſden poſitively denied it. —— Salk. 33. pl. 6. Comb. 148. they are held to be diſcretionary. — 
ztes, id La. Raym. 220, 578. it is ſaid by Holt, Ch. J. that Hale and Windham held prohibitions to be diſcre- 
urch u wBary in all caſes.— And of this opinion 1s Holt; and fo in Ld. Raym. 586, 
he quar - i 206 . 
only it t hath been determined in the Houſe of Lords, that no writ of 14- OW 
ſon wi 8 will lie upon the refuſal of a prohibition; but, when a con- 49 
pon the ultation is awarded, it is with an ideo conſſderatum sf, and then a David's 
Fr : 


unt of error will lie. cold. 
if a maſter of a ſhip ſues in the Admiralty for his wages, and Salk. 33. 
a Prohibition is moved for, upon a ſuggeſtion that the contract f. 4. 


ice hn s made on land,. and the court is of opinion that a prohibition Con 8 
may l esht by law to be granted; in this caſe they will not eompel the L4. Rm. 


party to find (a) ſpecial bail to the action in the court above, 526.8. ©. 


1 Clay v. l 
on pe . 3 Term Rep. K. B. 315.] (a) But Holt, Ch. J. confeſſed that the court had ſometimes 
— Now 2 bail to be givens but that was by conſent, Ld. Raym. 578. [For 9 
1 nnot be done, and the caſe of Wharton v. Pitts, Salk. 548. where ſuch terms were impoſed 
on 1 e ger. ute n Velchaſen LO Ormſley, 3 Term Rep, K, B. 31 5-1 * | If 1 


6 59 Prohibition, 
Comp. In- If there is judgment againſt a ſimoniſt, who by the affent of 
34.6. parties is to continue for a certain time on the benefice, and why 


at the expiration of the time refuſes to remove, but commits waſte 
on the houſe or glebe, a prohibition to ſtay his doing waſte ma 
be had by the patron, incumbent, or any other perſon, SY 
that is the king's writ; and any one may pray a prohibition for 
the king, and it is grantable ex debito fuſtitiæ, and not in the dil. 
cretion of the court. . 


(C) Who have a Right to ſuch Writ, and my 


demand it. 


5. N. B. 40. THE king may ſue for a prohibition, though the plea in the 
ſpiritual court be between two common perſons, becauſe the 
ſuit is in derogation of his crown and dignity. 

So, if the eccleſiaſtical court will hold plea of any matter which 
belongs not to their juriſdiction, upon information thereof to the 
king's courts, either by the plaintiff, defendant, or by a mem 
ſtranger, a prohibition will iſſue. _ 

As, if a man libels in the ſpiritual court for a matter which does 
| noo 130, not appertain to that court, but to the common law, as a matter 
Goulf. 149. of frank-tenement; yet he himſelf, againſt his own ſuit, may pray 

a prohibition, and ſhall have it. 
Oro. Jac. So, where the plaintiff in the ſpiritual court brought a prohibition 
in 283. tO ſtay his own ſuit there, for that he ſuing for tithes by virtue of 
Lit. Rep. a leaſe made by the vicar of A. for three years, the defend- 
— ant claimed to be diſcharged of the tithes by a former leaſe 
= and compoſition by deed; it was held, that the plaintiff him» 
felf may have a prohibition to ſtay the ſuit; for the eccleſ. 
aſtical judges are not to meddle with the trial of leafes or wel 
| Cops, though they have juriſdiction of the original caule 
(viz. the tithes) ; for the leafe is in the realty, and is not merely 
accidental. And it makes no difference, that the plaintiff bring 
this prohibition to ſtay his own ſuit; for if the temporal coun 
has knowledge by any means, that the ſpiritual court meddles with 
temporal trials, a prohibition ought to be awarded. 


3 Inſt. 607. 


2 Rol. Abt. 


2 Rol. Abr. If a vicar ſues a pariſhioner for tithes in the ſpiritual court, and 
_ the parſon appropriate appears there (a) pro intereſſe ſus, and pra 


a prohibition, it ſhall be granted. 


(a) Cro. 

Eliz. 251. Keilw. 110. i 

e If leſſee for years is ſued in the ſpiritual court for tithes, be 
ro. EIIEZ. 


85. reverſion may have a prohibition. | 
March, 222 But no man is entitled to a prohibition, unleſs he is in dang 


Wien dads of being injured by ſome ſuit actually depending; and therefor 


* M 

o- — prohibition lies. | 
'Taranty, [If the wife libel in the ſpiritual court to recover her fa 
Mavr. a prohibition ſhall not be granted upon the motion of 


Su. 576. hutband.] 


0 Ni 


upon a petition to the archbiſhop, or other eccleſiaſtical 1 
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 Þrobibition. | _ _ 
(D) Who may join in ſuch Writ. 7 


Jr ſeveral libels are exhibited againſt A. and B. in a matter in Ney, 133, 
which the court hath not conuſance, A. and B. cannot join in 2”: 286. 


n for z prohibition. So, if the griefs be ſeveral, as ſome books ſay. 162. . 
e dl. But, where the vicar of A. libelled ſeveral perſons Bene for Velv. 128.9. 


ithes, who joined in a prohibition, ſuggeſting a modus ; though — 
the court held in this caſe, that the prohibition was not regularly Aton. 
brought, being in all their names, when there were ſeveral libels z Owen, 13. 
yet inaſmuch as this was on a cuſtom, and matter triable at ——_— 
common law, in which the eccleſiaſtical court was properly pro- adjudged. 
kibited, though not in exact form, they refuſed to award a con- 
ſultation, but directed that the parties ſhould put in ſeveral de- 
clarations, as if there had been ſeveral prohibitions. 
So, if A. libels againſt B. and C. for defamation, and they ſue a LA. Ræym. 
prohibition, they ſhall join in attachment upon it; and it is no 1478 
objection to ſay, that the defamation was ſeveral, @ vide 2 
this, Vent. 266. Ray m. 425. Comb. 448. 


h does Where two or more are allowed to join in a prohibition, and Owen, 13. 

matter WW one of them dies, the writ ſhall not abate; becauſe nothing is by?“ * 

dem to be recovered, but they are only to be diſcharged. 

zbition . 89 0 

t E) Of the Suggeſtion and Manner of obtaining 

ob a Prohibition, 

r 5 

F him- HERE the matter ſuggeſted for a prohibition appears 2 Salk. 549. 

ecclel W upon the face of the libel, an affidavit is never inſiſted . = 

or real pon; but if it does not appear upon the face of the libel, or, if r 

| cauſe : Prohibition is moved for as to more than appears upon the face 10. Was. 

merely WY & the libel to be out of their juriſdiction, there ought to be an 97%; _ 

fr bring WY #fadavit of the truth of the ſuggeſtion, 2037. oy 330.] 

| ow The ſuggeſtion in the temporal courts may be traverſed, 2 _ 617. 

- Prohibition not fake re you: proceſs ald. wo or —_—_ 2 pl. . 
uin nature of a ſuperſedeas. . , a perſon may alter his ſuggeſtion. L 

art, and A Where a 3 between the 156 and Toazeſtion is not — 1 Yelv, 79. 15 "op 


On a rule to ſhew cauſe why a prohibition ſhould not be 2 LA. Ram. 

Fanted to ſtay a ſuit againſt the plaintiff in the court of the arch- Rue. 

wh Geacon of Litchfield, for not going to his pariſh-church, nor any Newell. 5 

Sy other church, on Sundays or holidays, nor receiving the f 

* , g the lacrament 
* = 2 year, upon ſuggeſtion of . ſtatute Elia. and toleration 
8 , and then qualifying himſelf within the act, and alleging 
- Ao pleaded it below, and they refuſed to receive his plea ; 
ge de was ſhewn, that this fact, that ſuch a plea had been 
| * and refuſed, was falſe, and that the plaintiff was not 
er lame: enter, nor had qualified himſelf ut ſupra, and therefore hoped 
"of be < court would not ſuffer the rule to ſtand, unleſs there was 
! alidavit of the above fact; for by that means any perſon 
11 ; might 
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Ein. 20. 
pl. 20. 
Hard. 406. 
3 Keb. 217. 
4 Mod. 367. 
Ei Str. 187. 
4 Burr. 
2032. 2039. 
See Dougl. 
380. as to 
this cuſtom 
of London.] 
Vent. 10. 
Day v. Vitts. 


(a) Re- 
hearſed in 
e Ratutes 
27 H. 8. 
c. 20. and 
32 H. 8. 
8. 7. to 
which this 
act refers, 


Comp. In- 
cumb. doo. | 


Prohibition, 


might come and ſuggeſt a falſe fact, and ouſt the ſpiritual cout 
of their juriſdiction; which the court admitted; and therefore 


for want of ſuch aflidavit the rule was diſcharged. An 
If a plea to an inferior juriſdiction be properly tendered; al tithes 
they refuſe it, though this be a good cauſe for a prohibition, yt So 
an afhdavit muſt be made of the refuſal. . | aman 
A motion was made for a prohibition to the ecclefiaſtical eour the ad 
of London, for calling a woman whore, upon a ſuggeſtion that1he So, 
words were actionable there by cuſtom of the place; but the court, 
court would not grant a prohibition without oath made, that i upon. 
any ſuch words were ſpoken, they were ſpoken in London, and not be pre 
elſewhere. ſugge 
On a libel for calling the plaintiff c thief and old whore; free, 
the defendant ſuggeſted for a prohibition, that if any ſuch word gener 
were ſpoken, they were ſpoken at the ſame time; but this ſig. So, 
geſtion was held ill, becauſe the words ought to have been fully for til 
confeſſed. , years 
By 2 & 3 Ed. 6. c. 13. f 14. it is enacted, “ That if any proof 
et party at any time hereaſter, for any matter or cauſe before ( But 
* rehearſed, limited, or appointed by this act, to be ſued tion, \ 
& determined in the king's eccleſiaſtical court, or before the where 
& eccleſiaſtical judge, do ſue for any prohibition to any of the 
& king's courts where prohibitions before this time have beet | 
&« uſed to be granted, that then in every ſuch caſe the ſame party It! 
& before any prohibition ſhall be granted to him or them, hal rial 
* bring and deliver to the hands of ſome of the juſtices or judge that i 
« of the ſame court, where ſuch party demanded prohibition, the (c) ſhe 
« yery true copy of the libel, depending in the ecciefaſtiealcoun lufhici 
& concerning the matter wherefore the party demandeth pro hearſay | 
« hibition, ſubſcribed or marked with the hand of the fam en | 
« party, and under the copy of the ſaid libel ſhall be written tix Heel. 10 
et ſuggeſtion, wherefore the party ſo demandeth the ſaid pre 22 n 
F© hibition; and in caſe the ſaid ſuggeſtion, by two honeſt and firmiſe 
6 fufficient witneſſes at the leaſt, be not proved true in the cour be that } 
cc where the ſaid prohibition ſhall be fo granted, within fix monts Fs 4 
« next following after the ſaid prohibition ſhall be ſo granted and The 
& awarded, that then the party, that is letted or hindered of bu nefſes 
& or their ſuit in the eccleſiaſtical court by ſuch prohibit 3 
« ſhall, upon his or their requeſt and ſuit, without delay, hare? <UTW 
« conſultation granted in the ſame cauſe in the court where a ecke 
e faid prohibition was granted, and ſhall recover double coſts we But 
« damages againſt the party that ſo purſued the ſaid prohibitions pariſh 
ce the ſaid coſts and damages to be aſſigned or afſefſed by it at * 
e court where the ſaid conſultation ſhall be ſo granted; for V ; luggeſt 
& coſts and damages the party to whom they ſhall be ay 2rd Tann 
« may have an action of debt by bill, plaint, or information u after a 
« any of the king's courts of record.” lur⸗ s to | 
In the conſtruction of the above-mentioned ſtatute the fol eyiden 
ing opinions have been holden. e If a 
hat this ſtatute referring to the ſtatutes 27 H. 8. © 20, Produc 


32 H. 8. c. 7. which extend to tithes and offerings general, 


Prohibition, 653 


our {ch tithes and church- duties as are mentioned in thoſe-ſtatutes, Dyer, 150. b. 
are as much within this act as if particularly enumerated... 
And therefore it extends to prohibitions to ſuits for ſmall Yelv. 102. 


1 Ld.R 
- and tithes as well as great, 270 Am. 


„ t So it hath been adjudged, that the ſuggeſtion of a modus de- Noy, 148. 
cimandi ought to be proved within fix months, being within * tea. 


b the act. | | P 
the So, where one that was ſued for tithe of hay in the ſpiritual Rol. Rey. 
t the court, ſuggeſted for a prohibition, that he was to pay ſo much 3 Ron bf 


«4 


vpon an arditrament; it was held, that this ſuggeſtion ought to Hey. 
be proved, as well as one made of a modus decimandi. So, on _ 
ſuggeſtion upon the ſtatute 31 H. 8. c. 13. that lands are tithe- 


hore; free, becauſe the clauſe requiring the proof of a ſuggeſtion is 

words general, and not limited to real compoſition, 

ö ſup- So, upon a ſuggeſtion, that the ſuit in the ſpiritual court was Jon. 231. 
r fully for tithes of heath and barren ground improved within ſeven — we 


years aſter the improvement, contrary to the ſtatute ; in this caſe, Cro. Car. 
proof of the ſuggeſtion within ſix months was held neceſſary. 208. 
But it hath been held, that there needs no proof of the ſuggeſ- (%) For this 
tion, where the ſuit is for tithes contrary to common right, or, 2% Yelv. 
2 102. 1 19. 
where the (a) contract of the party is ſuggeſted. 2 Leon, 29. 
Brown, and Goulſ. 99. Hetl. 145. 2 Keb. 134. Lit. Rep, 297. 


e deen 
party, It hath been held, that the ſuggeſtion need not be proved (5) Cro. Elia. 
„ ſhall ſtrickly, nor with preciſe certainty as to all its circumſtances ; but 2 
judge that if it be proved in ſubſtance, or in ſuch a manner as to — 


(e) ſhew that the eccleſiaſtical court has not juriſdiction, it is Moor, 911. 
ſuffcient. (6) That 


1- coun; 7 proof by 
ch pro- hearſay is ſufficient, Palm. 377,——— Or that it is ſo by common fame. Noy, 28. (e) As, where 
{anc a medvs was alleged to be, that one ſhould pay 20 8. in ſatisfaction of tithes, and the proof was, that he 

C1 L ſhould pay 4os., this was held ſufficient proof; becauſe thereby the court above had ſufficient juriſdiction. 

ten tue Heil. 100. So, where the ſuggeſtion was to pay 2 8. 6 d. for tithes, and the witneſſes proved the medus 

id pro- to be to pay 43s., this was held good by two judges againſt one; becauſe it ouſted the ecclefaſtical 
and court of jutiſdiction. Noy, 44+ Hetl. 110. wide Yelv. 55. 2 Keb. 57. 407. So, if one 

4 frmiſe that the inhabitants of B. (of which he himſelf is one) have paid a modus, and the proof 

e Cour be that he himſelf had paid it, this is ſufficient z becauſe it ouſts the ecclefiatkal court of its juriſdic- 

months tion, Noy, 28. | 

ted and 


The ſuggeſtion muſt be proved by honeſt and ſufficient wit- 2 Bulſt. 14. 
neſſes, which is required by the expreſs words of the ſtatute 
and therefore the teſtimony of one attainted of felony, excom- 
municated or convicted of recuſancy, is, as in other caſes, to be 


Ubition, 
hape 


nere dle tie 

oſts aul . N | | 
bi But it hath been held, that perſons, ſuch as pariſhioners of the M. 27 Car. 
| by t pulh, c. who may not be ſufficient and able witneſſes at a trial —— q 
* - law, may notwithſtanding be ſufficient witneſſes to prove the Hobar, 
award —— ; the chief intent of the ſtatute being to prevent 

ohr l tirolous and vexatious ſuggeſtions. Alſo it hath been held, that 

a after admitting and recording the proof of the ſuggeſtion, nothing 
. follow hy 1 objected againſt the perſons of the witneſſes or their 

a6. 1 If a luggeſtion conſiſts of two parts, it is ſaid to be ſufficient to Vent. 10. 
rally, 4 Produce one witnels to the one, and another to the other. 5 


{udl 13 * It ; dats: 


—_— Prohibition. | 
Hob. 179. It hath been held, that the ix months for proof of the furni upon 
3 ſhall be accounted according to the calendar; for that this bein his d 


; | 8 er 

I Rol. Abr. a computation which concerns the church; it is but reafona)] [V 
$22. Foy'v. that it ſhould be done according to the computation uſed in tt not b 

2 Salk. 554. eccleſiaſtical law. | c | ment 
2 Ld. Raym. 1272. S. C. ſemb. [7ide contr. and that this computation is conflaed only td the ak # defen 
a lapſe in guare impedit, Co. Lit. 135. b. Cro. Jac. 166, 167. 4 Mod. 136, 3 Burr, 1455. Shs. yu rule ; 
And that depends on the words in the act of 13E. 1. it. 1. c. 5, © cempus emeftre. But, in al 4 
where months“ are ſpoken of, without the word „ calendar;“ and nothing is added from which 4 F 
clear inference can be drawn that the legiflature intended calendat months, it is underſtood to mb court! 
Junar months. Lacon v. Hooper, 6 Term Rep. 226. ] | | - | 
| rat 


() Moor, It is faid in (a) Moor, that the time of ſix months ven by the the a 
5 ſtatute to prove the ſuggeſtion, ought to be intended fix months not pr 
9 in term- time, and that the vacation ſhould be no part of the time; by th 
1172. but this hath been ſince (5) adjudged otherwiſe, and that the time he wa 
z Sall-554+ ſhall commence from the 19% of the writ of prohibition, and no WY b.. 3 
ng from the time of the rule made for awarding it: lable to 
iam e . [When the declaration is ordered to be amended, the time fi 
— proving the ſuggeſtion is to be computed from the amendment. 
Noy, zo. If the (c) ſurmiſe be proved before one of the judges within the WW where 
(<) Thatit ſix months, although it be not recorded till after the fix months WW proved 


muſt be en- 


tered in the by the court, it is well enough, | The 
office, 2 Show. 308. pl. 316, plying 
Lit. Rep, It hath been held, that proof which is not ſufficient may be "my 
2155s ſupplicd by better proof within the fix months, but not after. A = : 
Arg. Creake [It is ſaid, if the party who has obtained a writ of prohibition "a 10 
% AN be ordered to declare in prohibition, that he is not obliged u. kun 
RAS) C. make proof of his ſuggeſtion within ſix months purſuant to the XK 1 
B. 158. 2 & 3 Ed. 6. becauſe the proof is, in ſuch caſe, to be mide u. 
the trial of the cauſe. ] | « or ſu 
Bendl, 143. The party, on failure of proof of the ſuggeſtion, ſhall not only u the d 
(4) ow have double coſts and damages, but alfo his (d) coſts and damage . fime 
Ws. SY 1. in the action he brings ſor the recovery of them. 1 
Brownl. But, if the prohibition be grounded partly on a modus, ow Whe 
Goull. 99. needs proof, and partly on the contract of the parties, which ne , * ! 
„ proof, there ought not to be double coſts; for the mixing nd f. 
3 the contract with the manner of tithing privileges the whole. he 
Yelv. 79 $0, where for a variance between the libel and ene a Ia 
80. conſultation was awarded, and double coſts adjudged to _—_ ary yay 
fendant; this was held to be error by the very letter 0 4 of the | 
(e) cart. ſtatute, which gives double coſts (e) only for want of proving umi 
63. ſuggeſtion, and for no other cauſe. ; „ do 
Latch, 140. o, where a prohibition was obtained upon N ereto, 
Watkinſon vas not proved within the ſix months, in which the — 5 10 wh 
Na, took in, with the plaintiff, which was ſound for the plaintif; . t ni 
this caſe it was reſolved, that the defendant ſhould _ „ 
| double coſts for want of the ſuggeſtion's being proved; ee 
ſtatute is, that he ſhall have a conſultation and double — j Mc; 
in this cafe he could not have a conſultation, the matter and 1 q Bal 


being found againſt him; but ought to have n. 


Probibition. . 655 


vpon the ſuggeſtion's not being proved, and then ſhould have had 

bis double coſts. | 4.758 6b 
[Where a conſultation is granted, becauſe the ſuggeſtion has Foy v. Litter, 

not been proved within fix months, the court will not make the pay- 4 0 Raym. 

ment of the double coſts and damages given in ſuch caſe to the * 

defendant in prohibition by the 2 & 3 Edu. 6. c. 13. a part of the 


— rule; that would be unneceſſary, for if a conſultation be award- 
| 4 ed for want of ſuch proof, double coſts and damages follow of 


courſe. | 2 
A ſuit was inſtituted in an eccleſiaſtical court againſt an admi- Creake wv... 


m/rator for tithes due from the inteſtate in his lifetime, to which ſuit Pitcairne, 


by the the adminiſtrator, alleging a modus, obtained a prohibition, but did — 8 3 K 4 
onths not prove his ſuggeſtion within the time limited for that purpoſe Barnes, 129. 
time; by the 2 & 3 Edw. 6. c. 13. and it was doubted, whether or not IE: 
e time he was liable to double coſts according to that ſtatute. E, B. 189% 


Prt, Reg. 118. According to thele books, the court reſulved, that the plaintiff in prohibition was not 
luble to pay any coſts, 


If a defendant in prohibition bring an action of debt for the re- 1 Rol. Ale. 
covery of the double coſts and damages, given by the 2 & 3 Edu. 6. * - 
where a conſultation is granted for want of the ſuggeſtion's being 
proved within fix months, he ſhall alſo have coſts in ſuch action. 

The 2 & 3 Edi. 6. c. 13. 14. gives coſts where the party ap- Comb 20. 
plying for a prohibition fails in proving the truth of his ſuggeſtion =o _ 
within fix months; and this continued to be the only caſe, where JW. - . 
either a plaintiff or defendant in prohibition was entitled to reco- provides, 


er any coſts until the 8 & 9}. 3. c. 11. By the third ſection of W nothing 


1bitiony 2 a , / 5% in th 
iged i that ſtatute it is enacted, „That in all ſuits upon prohibitions, the — 
eto te Plaintiff obtaining judgment, or any award of execution after ſhall be ceg- 
made at « plea pleaded, or demurrer joined therein, ſhall likewiſe reco- — to al- 
(« 7 . . . . 1 a er the laws 
ver his coſts of ſuit z and if the plaintiff ſhall become nonſuit, then in be- 
ot och * or ſuffer a diſcontinuance, or a verdict ſhall paſs againſt him, ins, relative 
amage * the defendant ſhall recover his coſts, and have execution for the the pay- 
« f b . . . . _ ment ot colts 
ame by captas ad ſatigfaciendum, fieri facias, or elegit, by.executors 
whid or adminiltrators, 
p — . . . . . . . „1 
ch needs Where judgment is given for the plaintiff, in a ſuit in prohibi- 2 Str. 1062. 
ing of en, upon demurrer, or after plea pleaded, he ſhall bave coſts — 
ole. axed from the ſuggeſtion, and ſo as to include the coſts incurred Andr. 62. 
tion, 1 by the motion. Barnes, 1 30s" 
the de⸗ Thus in prohibition, a motion being made that the prothono- Wills v. 
of the f ould not allow coſts, except from the time of the delivery D 


* declaration, the court unanimouſly declared, that the pr. C. P. 
Pantiff ought to have his coſts from the time of the ſuggeſtion, 11. 8. C. 


n which d of the ſuggeſtion itſelf, and all coſts incident and ſubſequent — * 
efendm eto. 1 

atif; it do where, after judgment for the plaintiff in prohibition, the Sir Harry. 
not hate Wellion was, whether the coſts payable by the defendant ſhould 1 
ſot de r, mputed from the firſt motion, or only from the declaration? Scace, H, 
ots; dr en (earch, it was found to be the courſe of all the courts, to 4 C. 1. 

and iflve * Only from the time of declaring, except in two inſtances, 133 


Kadi v. Jackſon, B. R. 2 C., and Brown v. Turner and others, 348. 3. C. 
* | 15 
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cited Caf, 
Hardw. 396, 


1 Str. ubi 


2. Sed wide 
temp. 
Hard w. 396. 
where this 
caſe is cited 


differently, and ſaid to have been never determined, 


Bury Vs 
Croſs, 

1 Str. 83. 
S. C. 

1 Barnard. 
K. B. 47. 
S. C. cited 
Caſ. temp. 
Hard w. 396. 


Carliſle v. 
Meyrick, 
C. B. H. 17 
G. CO Say. 
on Coſts; 
137. 


do be recovered in the temporal court. In order to bring Ws 


in C. B., where eoſts were allowed from the time of the orign 
motion for the prohibition. And Mr. Baron Fortgſcus ſaid, the prohib 
this queſtion had been put to all the judges, - whoſe opinions wt be 
conformable to theſe two deciſions. Therefore, ip. the ine 
caſe, the court of Exchequer ordered coſts to be.taxed-from 
firſt application to the court, incluſively and directed the om 
to purſue that mode of taxation, in all ſuch cafes for the future, inſtano 

Afterwards, in Swetnam v. Archer, the ſame queſtion ou¹⁴˙s n pre 
and received the ſame determination ; and, in this \caſe, it Mul 
agreed that the practice had been uniformly ſuch, fince the t an u 
lution in Houghton v. Starkey, | "gh | 


quoed tl 
In co 
court th 
ite, h. 


And this point was again agitated, in a ſubſequent” caſe; u 
account of a doubt entertained on the ſubject by a new Maſterd 
the King's Bench; when the court reſolved, that the plaintif Men ma 
prohibition ſhould have coſts from the very firſt application t that! 
the prohibition, becauſe the whole is but one ſuit, and the wird This 
of the 8 & g IV. 3. c. 11. are, that the plaintiff ſhall recover Min, a 
coſts of ſuit. : For t. 

But it hath been holden, that a defendant. in prohibition, liv: cite 
caſe of the nonſuĩt of the plaintiff, is not entitled to the colts * giv 
caſioned by oppoſing the rule for the prohibition, but merely weoncerni 
the coſts of the nonſuit. ff error 

Thus, upon a rule to ſhew cauſe why the prothonotaty au; new j, 
not review his taxation of coſts, it appeared, that the plaintitt ¶ ert of t 
a ſuit in prohibition had been nonſuited; upon which the quei came 
was, whether the defendant ought to have the coſts incurred ontitled t 
oppoling the rule to ſew cauſe why the writ of prohibition ſhoullſ'lemnly 
not be granted, as well as the colts of the nonſuit ? It was e judg 
termined, that he ought to have no more than the coſts of uMhereupo, 
nonſuit. If the defendant had ſucceeded in his oppoſition . Upon 
rule to ſhew cauſe why the prohibition ſhould not be granted, ere cle 
would even then have been for the conſideration of the wurd con 
whether, upon all the circumſtances of the caſe, that rule houliled to 
be diſcharged with coſts; but as he did not ſucceed in that ofen, ob 
ſition, it muſt be now intended that it was groundleſs, and, ute of 
ſequently, there is no pretence for his being allowed the dH, 
thereof. | 3 fined; an 

If, upon argument of a demurrer to a declaration in probe g his co 
tion, a writ of prohibition be awarded as to ſome of the puff, ſue; 
contained in the libel in the court below, and a conſultation eher of 
others, the plaintiff in prohibition ſhall have coſts. cott, 

Thus, where John Middleton and his wife were libelled af | ſtatute 
in the ſpiritual court, for being married out of canonical i on y 
without licence or banns, and in — houſe; > 4 = 
was applied for, upon a ſuggeſtion that the power = 
Ae Court was — 4 by the ſtatute of ) —  Hovere 
by which penalties were laid on the clergyman marrying den 
parties married, without bannt or licence, which penaltirl | but 


7 


1 


Prohibition, 

ter fully before the court, the plaintiffs were ordered to declare in 
prohibition z the defendant by his plea denied (in common form) 
that he had proceeded in the ſpiritual court contrary to the writ 


of prohibition ; and for a conſultation demurred generally. After 
jvinder in demurrer by the plaintiffs, Fobn Middleton, the buf- 
band, died ; however, notwithſtanding his death, the court, at the 
inſtance of the parties, and becauſe the ecclefraitical court might 


hould ſtand as to that part hbel which was for marrying 
t an uncanonical hour, (i. e.) not between the hours of eight and 
twelve in the forenoon, and that a conſultation ſhould be awarded 
gad the refidue of the cauſe; . 

In conſequence of this judgment, application was made to the 
court that the Maſter might be directed to tax Anne Middleton, the 
ife, her coſts, upon the 8 @ 9 I. 3.; but no ſuggeſtion being 


ntif cen made upon the roll, of the huſband's death, the court refuſed, 
ion t that time, to grant any rule. 

e w This ſuggeſtion being afterwards made, the matter was moved 
over ein, and a rule to ſhew cauſe was granted. 


For the plaintiff, the caſe of Dr. Bentley and the Biſhop of Ely 


tion, rs cited; where, in a ſuit in prohibition in this court, judgment 
olts s given that the prohibition ſhould ſtand as to all the articles, 
erely concerning which the Doctor was libelled below; but, upon a writ 

pt error in the Houſe of Lords, that judgment was reverſed, and 
y (hou: new judgment given, —That the prohibition ſhould ſtand as to 
ini part of thc articles, and a conſultation go as to the reſt z and there 
quella came to be debated, whether the plaintiff in prohibition was 
ure 08Eentitled to coſts, he having judgment only for part? and this was 


demnly argued, upon a day appointed for that purpoſe, by all 
he judges then preſent; and finally the plaintiff had judgment 
ereupon for his coſts. 
Upon the firſt argument of the principal caſe, the whole court 
ere clearly of opinion, that where a prohibition goes to part, 
pid a conſultation to other part, the plaintiff in prohibition is en- 
tled to coſts, And Lord Hardwicke, then Chief Juſtice of this 
vurt, obſerved, that this caſe was within the very words of the 
kate of 8 & g V. 3. c. 11.4 3. which are, if the plaintiff obtain 
the auen, er any award of execution after plea pleaded, or demurrer 
Fra and the ſtatute only provided for the defendant's recover - 
bg bis coſts in ſuch ſuits where the plaintiff ſhould become non- 
ut, luffer a diſcontinuance, or a verdict ſhould paſs againſt him; 
cither of which was the caſe here. And as to the quantum of 
be coſts, he laid, that though it was an equitable conſtruction of 
ſtatute, to give coſts from the firſt motion; yet, where a con- 
on was awarded as to part, it was in the diſcretion of the 
© + upon the circumſtances of the caſe, whether they would 
d colts for that time or not, | 
lovever, it being objected, that the death of the huſband be- 
judgment had abated the ſuit, no rule was then made for 
um but the court ordered this point to ſtand over for further 


U u 


ſtill proceed againſt the wife, — judgment, that the prohibition 


Accord- 


Vide 4 Bro. 
P arl, Cal. 
66. 


Hil. Term, 
10 Geo. 2. 


| 


658 | Prohibition. 


Accordingly, this queſtion was argued in a ſubſequent tam 


when the court were unanimouſly of opinion, that in this dt Acco 
the circumſtance of the huſband's death, previous to the e th 
ment, was not «an abatement of the ſuit, even at the col en 
law ; or, if it was, that it was clearly aided by the 8 & gf, Purrec 
Andr. 62. c. 11. 6 7. And thereupon they made the rule for the allo up. 
of coſts to the wife abſolute; and added, that ſuch colts mult! E : 
allowed from the time of the original motion for the prohibition, 2m 
| Malton v. So, it hath been determincd, that a defendant in a ſuit in pri 4 
mg hibition is entitled to coſts, where a verdict is found for hi "gt 
| though it be for part only of the matter in iſſue, and a cou =aaha 
f tion be awarded for the reſidue. 1 
N — If, in a ſuit in prohibition, the plaintiff be obliged to dech + rs 
| Caſ Pr. C. P. 25 adminiſtrator, (as if the prohibition be granted to a ſuit, in 
1 157. Prat. ſpiritual court againſt the plaintiff as adminiſtrator, for tithes dy 75 
5 Reg. 118. in the intellate's lifetime,) and become nonſuit at the trial, hel 2 to 
= | not liable to the payment of coſts. raw 
4 A plaintiff in prohibition is entitled to coſts, by the ſtatute p mw 
5 8 9 V. z. c. 11. only where he obtains judgment after plefiifiſ""* © 
we pleaded, or demurrer joined; but, if there be judgment by deu Il defe 
4 in a ſuit in prohibition, and the plaintiff have damages upon en plc: 
br writ of inquiry for the contempt in proceeding after the writ WP pay cc 
= prohibition delivered, he will be entitled to coſts, by virtue of ay ! tus, 
1 ſtatute of Gloucefter, c. 1. : this was determined in the fold for 
* caſe. : 4 prohiſ 
5 Sir F. ms Upon a motion to ſet aſide a writ of inquiry of damages nion, 
= 1 prohibition, after judgment by default, upon which the jury on the 
I Caf. Pr. found damages for the plaintiff, it was alleged on the part of H, he 
4 — * * plaintiff, that the citing him to appear in the ſpiritual court ern; 
A N. P. 331. Plea of which that court has no cognizance, and whereby ping it, 
i Lin. Exe. plaintiff may ſuſtain great damage, is a contempt of the laws iP": picad 
. | oa 9 a the land, and therefore the defendant ought to make the plat ed n t] 
„ 2 Jon. 128. ſatisfaction for the damage ſuſtained by the proceedings in , anc 
24 1 Vent. 337. court below; and this the defendant tacitly admits, by ſuftcrn ined a x 
98 34. * judgment to go againſt him by default. And if the p/ainuit = the p 
4 3 e 399+ entitled to damages, he is alſo to coſts, under the ſtatute le was 
1 Glouceſfler. | | | 2 (han 
4 The court inclined to be of this opinion, but took further i alle: 
1 to conſider of the matter. On a ſubſequent day, the quell mlibitio 
| | was ſolemnly argued; after which the court gave the plain; by 
'F leave to proceed on his inquiry, and directed the prothonouny"«l. * 
n to tax his coſts. Put becauſe, in this caſe, the defendant ed, 
1 proſecuted for a contempt at common law, as judge of the But, ft 
5 ritual court, and he could not poſſibly be in contempt until Pally 
5 rule was made abſolute to ſtay his proceedings, the colts n e aid 
w_ allowed only from the time that the rule for the prohubition us W 
4 q made abſolute. | bus,! 
Kt Hult. on It ſhould ſeem'that the caſe reported, by the name of Si wee . 
f 1 Colts, 332+ ard Bettiſon v. Savage, in Com. 335. is the ſame with that 3% 4 b 
4 | ſtated; though it mutt be confefled, the reports differ ver * Og pb 
wy in ſeveral material points. PAIR] PTY * I. 


Prohibition. 


According to Comyns, the plaintiff having declared in probibi- 
jon, the defendant, guoad any proceedings ſince the writ of pro- 
tion delivered, pleaded not guilty, and for a conſultation de- 
murred : there was judgment for the plaintiff upon the demurrer, 
ud upon a writ of inquiry of damages in that iſſue, the jury 
bund 2d. damages. And the court were of opinion, the plaintiff 
bould have coſts; and, upon error in the King's Bench, this 


it tem 
us Ge 
ic judp 
Omma 
9 K. 
lowan 
mull 


ban adzment was affirmed. And, afterwards the reporter adds, a writ 

21 ferror was brought in parliament, which was dropped upon his 
ki aon that it was reaſonable, and agreeable to the authorities 

zonſult 


nh, that the plaintiff ſhould have coſts. 

If one of the iſſues joined upon a declaration in prohibition be, 
hether the defendant hath proceeded in the fpiritual court ſub- 
equent to the granting of a writ of prohibition, and, at the trial, 
tbe found againſt the defendant ; or if, in an attachment upon a 
whibition, it be found that the party proceeded after the writ of 
rolubition awarded, the plaintiff, in both caſes, is entitled to re- 


 dedu 
it, in th 
thes du 


al, het 


r per damages and coſts for the contempt. 

wy 2 . TER, 0 . 

eh efendent in prohibition compels the plaintiff to declare, and 
upon en pleads a nugatory plea, the court will, on motion, order him 
e writ WP pa colts to the plaintiff. 

ae of th Thus, at the defendant's inſtance, it was made part of the 


we for 2 writ of prohibition, that the plaintiff ſhould declare 
1 prohibition, The defendant afterwards demanded a de- 


nages ration, and threatened a nonpros for want thereof. Where- 
jury ba on the plaintiff's agent prepared a declaration, but when it was 
rt of MM, he was told by the defendant's agent that he need not de- 
Out in ger it; however, having been at the trouble and expence of pre- 
vey rng it, he delivered the ſame, and demanded a plea. Defend- 
» laws FP": picaded nothing to the merits, but only that he did not pro- 
peut in thc ſpiritual court after the prohibition, gave a rule to 
vs in M. and demanded a replication, Upon which the plaintiff ob- 
ſuſſerne ed a rule for the defendant to ſhew cauſe why he ſhould not 
aint WP) the plaintiff the coſts of the proceedings in prohibition. The 


le was now made abſolute. The court looked upon the plea to 
ea (ham nugatory plea, not being to the merits of the cauſe; 
le allegation that the defendant has proceeded contrary to the 


ſtatute ( 


ther tim 


quei ibirion, is, and muſt be put into every declaratioti of this 
2 plain d; but whether he has ſo proceeded or not, is totally imma- 
thonouly” |. The ſtatute 8 9 V. 3. c. 11. gives colts after plea 
dant ed, or demurrer, but this is not a plea within that ſtatute. 

* the e but, though a plaintiff in prohibition may have prepared, and 
until a tendered, a declaration to defendant, proceedings ſhall 
olts we laid without coſts, where the defendant is deſirous of ſub- 


Ming without further litigation. 
us, upon ſhewing caufe againſt a prohibition, the court made 
rule abſolute, with a direction that the plaintiff ſnould declare 
b prohibition. He tendered a declaration, but the defendant re- 
el it, and applied to {tay proceedings, as being willing to ſub- 
e plaintif inſiſted he had a right to go on, in order to 
Acc Uu 2 get 
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669 Prohibitton, 
get at the cofts of the motion, which he could not other 
dave. But the court ſtaid the proceedings without colts f fag 
the direction to declare was in favour of the defendant, who might 


waive it.) | ball fo 
Leen, 356, The ſurmiſe or ſuggeſtion may be brought in by attorney, wii anifi 
need not be in proper perſon. i appe; 


Pougl 62 
If ho 


lefendat 
d hay 
given to 
The c 
but are 
uppeſtic 
[Whe 
ot to ta 
uficien 
$ ſiet pi 
arty be 
e party 
The « 


3 48. Refi motion on that day a rule may be obtained to ſtay proceedings il 


adds, ot on the enſuing term, 
che laſt day but ane.” Gibſ. 1029. 3 Burn'sEccl, Law, 213.] 


(F) When to be granted abſolutely, or gun 
only; and therein, of directing the Party to dec 
on his Prohibition. | 


6 Mod. 308. PRobibitions are granted either abſolutely, or hoc uſque only il 
ſuch an act be done. The firit of theſe is peremptory, al 
ties up the inferior juriſdiction till a conſultation is awarded: the 
fecond is ip fact diſcharged upon perſorming the act, and ti 

without any writ of conſultation. | 
Vent. 25 When a prohibition is moved for, becauſe a copy of the lit 
2 Suk. 553. is denied to be delivered, the court requires that oath ſhould! 


1. 19 be poles 
anna made of the denial, aud the prohibition is only quou/que the ca — 
is delivered. d jo verdi 


6 Mod. 308. A prohibition grouſgre they give copy of the libel, if it l 
granted before any libel exhibited, does not bind them fron 
exhibiting any libel, and after they ſhall not proceed till they git 
a copy of it. 

Ly. Raym. A projubition was denied to be granted to the Admiralty coun 

(4) aH. 5. upon a ſuggeſtion that they refuſed to give the party ſued then 

c. 3. copy of the libel, becauſe the (a) ſtatute extends only to the ec 
ſiaſtical courts. | 

2 Ld.Rayn. It was formerly held by all the judges of England, that wit 

. J. there was a proceeding ex ie in the eccleſialtical court f 

and ſoruled were not bound to give the party a copy of the articles. But i 

- --- law is otherwiſe; for in ſuch caſes, if they refuſe to give 3 

Salle. 553+ of. the articles, a prohibition ſhall go quov/que they deliver it. 

5) Lord On (5) motions for prohibitions it is frequent in doubtful cat 
at to grant them /,, or that the adverſe party ſhould ſhew cauſe 

Elis. 736. they ſhould not be granted. Alfo, in (c) nice and difficult caſe 

4 Mod. js uſual to direct the plaintiff to (4) declare on his prohibition, 

_—. = 3 to (e) iſſue, that the merits of the cauſe may be bro 

Rayrm. before the court with the greater exactneſs, and they thereby 

% Stile's the better enabled to judge of the reaſonableneſs of granting" 

3 refuſing the prohibition. J) But, if the court be clearly of opm 


lf the 


and a col 


[Wher 
ury find 
lan 17. 
onſcienc 
et prohib 
" dama 
In tith 
A contro! 
D part, a. 


G6) W. 


Mir the thatthere is no ground for a prohibition, it ought to be denied, af tir cau 
8 out putting the defendant to expence, and delaying in the 5 Up (c) 
5 in — time the exerciſe of what appears to them a lawful jurif og Nded a 
kibition 4, For this denial is not concluſive to the plaintiff, If there 1 act enl; 
. juriſdicdion, the ſentence will be a nullity, and upon any all Na- 


“ 
Prohibition. 
) excuſe or enforce it, the whole may be tried in an action (g). — 


| The plaintiff may alſo, apply to any other court in Wafer: g 
gt for a prohibition, and take their opinions. er Lord — 
ey, ad oy. | | 2. — | 


i it appears that he ought not to ſue for tithes in ſpeciey, there being a medur found. Ven 15 vide 
2 (f ) Saint John's College V. Todington, 1 Burr. 198-9. (s) Lindo V. ogneys 
4 ul, 620. ; ; : : 


If however the court incline in favour of the prohibition, the 1 Burr, x98: 
lefendant has, it ſeems, a right to put the plaintiff to declare: GONE 
d having ſuch right, he may of courſe waive it, and, after a rule Jones. 
tren to declare, ſubmit and ſtay proceedings.) | 

The court is not obliged to give direction for ſuch declaration, Leon, 181 
but are abſolute judges of the ſufficiency or inſufficiency of the 
ſuggeſtion. 
(Where the party is ordered to declare in prohibition, he ought Dean and 


only to take out the writ, for ſerving the other ſide with a rule is 22 
ory, W gcient; and if in that ſuit he obtain judgment, the judgment Rich. 


$ ft prohibitic, otherwiſe it is eat conſultatio ; therefore if the 25 Geo. 2. 
arty be excommunicated, the mandatory part of the writ to affoil 
e party is not to be obeyed till after trial had. 
The declaration in prohibition is a gui tam declaration, for it 12 Co. 61. 


uppoſes a contempt to the king in proceeding after the writ de- — 


the are. But the contempt is merely form, not traverſable, and 48a. Seedy. 
jo verdict need be given about it.] Wolfeaden, 
if it | Barn. 148. 


lf the declaration varies from the ſuggeſtion, this is naught, 7 Mod: :23, 
nd a conſultation will be awarded. h_ 
for the ſurmiſe is as the writ, 


[Where an iſſue is joined in a declaration in prohibition, if the Carter v. 

ury find a verdict for the plaintiff, yet they ſhall give no more * * 
an 15, damages; for it is in nature of an iſſue to inform the — 
mſcience of the court: but, after he has had judgment, quod 

& probibitis, he may bring his action upon the caſe, and recover 

ke damages he has ſuſtained. 

lu tithe caſes, and matters of ſuch ſort, where many things are 1 L4.Raym, 
| controverſy, it is frequent to order the prohibition to ſtand as 57 


= en, 2nd a conſultation to go as to the other part. 
-auſe wi "I | 
lt caſe 6) Whether more than one ſuch Writ is to be 


awarded. 


dT the 50 E. 3. c. 4. it is enacted, © That where 2-conſultation v6 gs 
* 8 once duly granted upon a prohibition made to the judge _ 
of : judge, a 
(a) Holy Church, that the (5) fame judge may proceed in ther fore 
cauſe by virtue of the ſame conſultation, notwithitanding — > 1101 


uy (e) other prohibition (4) thereupon: to be delivered ; pro- | 

Ys Wa to the court 
nded always, that the matter in the libel of the ſaid als be of Admi 

ut enlarged or otherwiſe (e) changed.” _— 4 

r pa . 

 Eeclefiaftical Judge in general, or perſon 42 and not the ſame individual perſun Popi. 159. 

418, Latch, 6, 7 Go (e) But, if the firſt prohibition was unduly obtained, as on ane: - 

| Uu 3 Eo 
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|; by Englith bill in Chancery, &c. a ſecond prohibition may be awarded notwithſlanding this ſtatute, C 
Eliz. 736. p. 5. {4) Whether proceeding out of the ſame court or another, it for the lame a, 


Cro. Eliz. 277. (e) 2 Rol. Rep. 207. I) 4 
2 Brownl. This ſtatute hath been conſtrued to extend to thoſe caſes whey wh 
_ _ a conſultation hath been lawfully granted ; that is, upon the night : 
Bulft. 282. and merits of the thing in queſtion, and not to ſuch caſes whey 17 ot 
oor,917- for defect of form, miſpriſion of a clerk, miſpleading an at face c 
parliament, &c. conſultations have been awarded. - * 
Jones, 231. 80, if a conſultation be awarded for default of proof oft _— 
Co. c. ſuggeſtion purſuant to the ſtatute 2 & 3 E. 6. c. 13. the plant ſs 
208, is not precluded, but may bring (a) another prohibition; forth 8 5 
2 Keb. 719. ſtatute goes to the ſuggeition made upon the (6) ſame libel, * mm 
— * to a conſultation duly granted, and not to the eafe of not hai % Either 
double coſts. witneſſes ready to prove the ſuggeſtion through negligence, 8 * 
Carth. 463, (5) It is ſaid by Juſtice H:/loway, that atter a conſultation awarded for not proving | 250m . 
ſuggeſtion, &c. the party ſhall be for ever barred from having another prohibition on the fame! "oP if 
F Comb. 63. (Sed 12.4 "a> granted 
i 2 Vent. 47. A motion was made for a prohibition to a ſuit for tithe-lanh But, v 
r upon fuggeſtion of a modus to pay 2 d. a lamb for lambs falling Mb ic re 
i the plaintiff's farm in the pariſh. It was objeQed, that a dr of i; 
4 hibition was granted before to ſtop this ſuit, upon a ſuggeſlig br after 
4 which was tried and found for the plaintiff, and a conſultation below, i 
bl granted, But it was anſwered, that that ſuggeſtion was for cx... 63, 
4 lamb which fell in the pariſh, , whereas this only is for Jan e. 
[i falling in a particular farm, and fo not within this ſtatute, He 
* ever the court inclincd againſt the prohibition, thinking it wia ;...-.-_ 
a bt the ſtatute. | ſore ſentenc 
„ 8 goo. If upon the trial of a ſuggeſtion the plaintiff be nonſut, M, 
iN wy St, new prohibition ſhall be granted, although the nonſuit was « (If a 
i | Prohibition. caſioned for want of ſome of the plaintiff's witneſſes, who defend 
i (% to prove the truth of the ſuggeſtion, and who were necellan birttaal 
„ eonr) obliged to be abſent. trial 
13 a 11! 4 3 
5 Moor, 917. If the eccleſiaſtical court refuſe to grant a copy of the libe, "Wi bbels fe 
1 . Which a prohibition is granted, and thereupon they grant the c biritual 
. | and afterwards proceed in the cauſe, the matter not being wills of. if 
YN | their juriſdiction, another prohibition hes. | ee com 
Owen v. — FA prohibition was granted in a ſuit for tithes, upon a ſoggeſua triationi, 
Wl. 2 Shou. 195. that the lands were barren and newly improved, and a trial by wfeRu j 
4 ' on the declaration in prohibition, and a verdict for the plan Upor 
1 that the lands were not barren, on which a conſultation ? ldelled 
5 granted, and he obtained ſentence. From the inferior 7 loppings 
there was an appeal to the Arches, and an allegation entered t ce lo 
the land was barren; and the court there were proceeding to rene the gro 
the ſentence, becauſe barren land, though contrary to the ws v gi 
at law z upon which a prohibition was granted guead the allegat ere to! 
of barren land.] W tence w 
Lit. Rep. If the defendant in a prohibition die, his executors may py Gale of 
35" in the eccleſiaſtical court, and the judges of the court, ont ut of t 
which the prohibition was granted, will alſo in ſuch caſe ma | matter 
rule to the ſpiritual court to proceed; but the plaintiff ma} 


the ſpir 
pleaſe, have a new prohibition againſt the executors - | 


i At what Time to be granted; and herein, in 
what Caſes 1t may be granted after Sentence. 


* is clearly agreed, that in all cafes where it appears upon the 2 Tnft. 66%. 


face of the libel, that the Admiralty, Spiritual Court, Wc. have 7 Rot. Abr. 
Nan b Ne S 4318, 319. 
pot a juriſdiction (4), a prohibition may be awarded, and is Noy, 137. 


rintable as well aſter as before ſentence; for the king's ſuperior Sid. 65. 
Hurts have a ſuperintendency over all inferior [Ones and yr. 2 * 
are to take care that they keep within their due bounds, | 462, 907. : 
Skin 299. pl. 2» Carth. 463. March, 153- 2 Roll. Rep. 24. Comb. 356. [Ca. temp. Hardw. 
. 1 Durr. 314. 2 Burr. 813. 3 Burr. 1922. 2 Str. 1133. 4 Burr. 2037. Cowp. 424. 
t avid „ Either never had anz at all, or have exceeded that which they had. 3 Term Rep. 37. Pro- 

| bibitica will be granted to a court of appeal where it appears that they have no juriſdiction bver the 
6 2 bjeft-matter even after they have remitted the ſuit to the court below, and awarded coſts againſt the 
POR weellant, if they are proceeding to enforce the payment of theſe coſts. Darby v. Coſens, 1 Term 
* Rev. £52. On a libel to charge a man to repair a church in reſpect of a light-houſe, a prohibition 
w granted ofter ſentence, and an appeal to the Delegates. Sir Iſaac Rebow v. Bickerton, Bund. $1.] 


bel But, where the court has a (6) natural juriſdiction of the thing, Pide the au- 
alung boris reſtrained by ſome ſtatute; as by 23 H. 8. c. 9. for citing — 


ta fu cr of the dioceſe, there, the party muſt come before ſentence; Cro. Car. 


geld for after pieading and admitting the juriſdiction of the court 97: —.— 
1. below, it would be hard and inconvenient to grant a prohibition. * ol. 1 
Or even 


| Vent, 61. 6 Mod. 252%. 7 Mod. 137. Godb. 163. 243. 5 Mod. 341. Hetl. 19, 12 Coy 76. 
r lamb (5 1Salk. 539, Like point; becauſe the cauſe belongs to the ſpiritual court, and though not to 
- Hos tht ſpiritual cour*, yet it belongs to ſ me other, and not to the king's temporal courts z & wide 
_ Cath. 33, 34. where it appeared on the fice of the libel, that the party was cited out of his proper 
It Hoceſs,—— Cro. Jac. 429. Cro. Car. 97. Comb, 448 where the party obtained a prohivition be- 
fre ſentence, but did not ſerve it till two terms after, which was after ſentence definitive, it was held 
nſuit, l v de too late. 


was cc F a man libels in the ſpiritual court for tithes in kind, and the. Offiey v. 
rho we ifendant below ſuggeſts and infiſts upon a modus, there, the SR 
eceſſai ſpiritual court have no juriſdiction to try the modus, their method ; 
„il of preſcription being different from ours: but, if a man 

libel,! übels for a modus, and the defendant admits the modus, the 

the co ppiritual court may proceed in the cauſe. But even in the firſt 

g une ce, if the party permit the ſpiritual court to proceed to ſentence, 

= comes, en, too late for a prohibition, it being pro defectu 
oggetti. only: but a party can never be too late, where it is pre 

trial by Hactu juriſclictioni c. | | 


op xy a motion for a prohibition the caſe was, the defendant 3 
tion delled 1 » Ty I . 35. Dike 
Or Coil in the ſpiritual court for tithes af faggots made of i | Bow 


loppings of trees; and the ſuggeſtion for a prohibition was, that 
tacſe loppings were cut from the ſtumps of timber-trees above 
ite growth of twenty years; and it was alleged, that ſentence 
vas given in the ſpiritual court, and therefore the plaintiff comes 
dere too late to have a prohibition : But per Holt Ch. J. the ſen- 
ce will not hinder the having a prohibition in any caſe, but in 


ale of prohibitions grounded upon 23 H. 8. c. g. for not citing 


ered thi 
to revel 
je verch 


allegat 


y procet 


. * dur of the dioceſe; but becauſe the plaintiff had not pleaded this 
wa” — in the ſpiritual court, they denied the prohibition, becauſe 
* ſpiritual court has a general juriſdiction of tithes ; and if any 

| ſpecial 


aayy i 


U u 4 
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| 
| 


6g | Proþidition 
WY ſpecial matter deprives them of their juriſdiction, it muſt \ So, p 
4 5 », pleaded” there, and if it had been, pleaded, there, and iſſue joined Lancofter 
N : upon it, and upon the trial -1t had been found not to be fig for dete 
cædua, it had been well; but if they had refuſed to admit teMW@n:nor. 
- plea, a prohibition ſhould have been granted. 
; | 5 8 So, wh 
(J) To what Courts a Prohibition may be awardet: r 
And herein, that the Superior Courts are to (if ©; ot 
termine the Boundaries of all Inferior Jui cad 
dickions. A | that ever 
8 6 ain: all their 
F. N. B. 43. T2 king's ſuperior courts of Wefmin/ler have a ſuper for a dif 
45 


intendency over all inferior courts. of what nature ſoerer - w 
ut the 


dilcovery 


— and are by law intruſted with the expoſition of ſuch laws and a 
3 Bulf. 120. of parliament as preſcribe the extent and boundaries of thei 
* juriſdiction; ſo that if ſuch courts aſſume à greater or othe 
(a) The ho- power than is allowed them by law, or if they refuſe” to alu 
nour of B. R. acts of parliament, or expound them otherwiſe than according u 
— the true and proper expoſition of them, the ſuperior courts (a) 
in order. Will prohibit and controul them. 

2 Roll. Rep. 471. 1241 5 


nyed te 
0 | | F confeſſed 
Show. P. C. Henoe prohibitions are grantable to almoſt all ſorts of cours 


noney: 
r atthe Which differ from the common law in their proceedings, 40 th Stained 
ſpiritual — Courts (6) Chriſtian, to the Admiralty, nay to the (c) Delegates be eride 
Juriſdiction and even to the ſteward and marſhal, upon the ſtatute of aaf The | 


-- within this [#pra chartas, | 
realm is derived from the king. Dav.g7. (e) Where they exceed their authority, or proceed i 
matters not properly within their cognizance, may be prohibited, Moor, 460, 463+ Latch, 55, K. 
[ So they are grantable iv aaval and military courts martial. 2 H. Bl. 100,] 


England, 
ned by t 
their teſt] 


| betore th 

+ Ink. 3222 A prohibition lies to the convocation, / concilium tenen IF Ca. 
3 yo the aliquibus que ad coronam regis pertinent, vel que perſonam regis, t and aid k 
miſſion Aatum ſuum vel flatum concili ſui contingunt. | 9MM1111C 
court. 4 Inf. 333. Lit. Rep. 152. 189. 274. 3 
ore wl 

— . Prohibitions have been granted to the marches of Walz, den be 
217. Which there are many inſtances; ho pay: 
oll. Rep, 309. 311. Winch, 78. 103. Raym. 191. Vent. 300, Jon. 248. owed i 

b ; pur gre 

er As, where a bill of forecloſure was brought againſt one in tit itting 
.. „ grand ſeſſions for the county of Montgomery, upon a mortgage d It the e 


Evans, lands that lay there, but the party himſelf was not an inhabitatt; 
x Str. 639. jt was held in this caſe, that a prohibition ought to go; for tht 
$ Mod. 374. the party living out of the juriſdiction could not be ſerved wit 
C. © proceſs, and, conſequently, could not be guilty of a contempt, 0 
which a ſequeſtration on his lands could be grounded. 
Hutt. v. So, prohibitions have been granted to the county palatine- 
2 60 br: Cheer in many inſtances where they have exceeded their ju 
Stile, 283. diction. : 
3 Bult. 116. Hob. 15. Roll. Rep. 246, 320» Sid, 180, 95 


t More 


*% a4 


ſt le go, prohibitions have been granted to the duchy court of (s) 2 Rol. 
ind WY ger (a), for holding plea of land, not parcel of the duchy (4), f _ 317-8, 
foi for determining on the validity of letters patent granted of a 1 
t the WY nanor. 119. Rol. 
| Rep. 252. Skin, 43. pl. 14. 
80, where a ſuit was commenced in the Duchy Chancery court, 2 $alk. ; 50. 
del: diccorer matters whereby the defendant there would forfeit his Pl. 7. 
"WT 7cchold ; a prohibition was granted, | 
| (06 A prohibition was moved for to the Chancery court of the Comb, 267. 
My Cinque Ports, in which a bill was filed, ſetting forth a cuſtom, 
that every ſhip that uſed the pier of Ramſgate ſhould pay 4d. for 
al their gettings in the year, for the maintenance of the pier, and 
(nes Gor a diſcovery of the defendant's gettings; and ſuch prohibition 
a was held to lie, as to the cuſtom, which is only triable by law; 
4 ah - the court held, that ſuch bill might be proper as to the 
- _Gicovery. | 
fo A probibition was prayed to the court of the chamberlain of vom 212, 
rr, where an Engliſh bill was preferred, ſetting forth, that 11-000 
ling u J. . being indebted to the plaintiff, the defendant upon good 
rts (4 conſideration promiſed, that if J. S. did not pay it, he would, and 
that he wanted ſuch preciſe proof as the law required, and ſo 
ayed to be relieved by the equity of the court: the defendant 
confeſſed the promiſe in his anſwer, and ſaid that he had paid the 


cou none: and a prohibition was granted; for the plaintiff had now 
, 40 the WWodtained the end of his ſuit, and might have remedy at law upon 
legates de evidence of the defendant's anſwer. | 
arc 


The plaintiff in prohibition ſuggeſts, that by the laws of 2 Suk. 555. 
England, when ifſue is joined between the parties, it ought to be 2, 8. . 
| | : 278. 8. C. 

ned by the evidence viv4 voce, and not by notes or minutes of Bredon v. 
their teſtimony : That an information was exhibited againſt him Oil. Ld. 
b:iore the commiſſioners of exciſe, purſuant to 12 Car. 2. c. 23. Cong. 4. 

7 15 Car. 2. c. 11. ſetting forth, that he was a common brewer, 
pud did keep a common ſtore-houſe without acquainting the ſaid 
ammiſioners therewith 3 that he was found guilty z and that he 
Ippealed from their ſentence to the commiſſioners of appeals, 
Kore whom the informer did produce as evidence the minutes 
den before the commiſſioners of exciſe, and that the witneſſes 
"0 gave evidence there were till alive; which minutes were 
lowed as evidence by the commiſſioners of appeals, c. and 


der great conſideration a prohibition was -granted--guad the 


b, $5, bb, 


neant ut 


gi, vil 


Valet, d 


* = , > 
e 1 mitting this evidence. | A e 
þ 64 m | the commiſſioners for determining policies of inſurance graſp Vid. Show 
r x au bower, or proceed otherwiſe than as they are enabled by 396. 


de acts of parliament which create their juriſdiction, they will be 
Pokiditec by the king's ſuperior courts. 
A prohibition lies to the vice-chancellour's court in Oxford and Lit. Rep. 10. 
[\-71cge, where they exceed their juriſdiction. 
10 a 3 for a prohibition to the court of the vice-chancellour M. * "yp 
E 'y ridge, it was ſuggeſted, that one Richardſon had a libel pre- Nichad. 
rel there againſt him, becauſe he had preferred an information ſoa's caſe. 

* court againſt divers perſons for a riot committed within 


15 


ved with 


latine of 
ir jut 


80 
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the juriſdiction of their court, and the libel was read in this cou; So, 
and upon that the court declared, that their juriſdiction wag ea belong 
current, but not exempt from this court, and that they Ought to lay. 
plead their privilege here, if they had any ſuch privilege, but they So, 
ought not to proceed againſt the informer as a criminal; and f have t 
the court granted a prohibition, uf, upon the motion of Serjem eccleſi 
Scroggs. them | 
Lit. Rep. If juſtices of peace take upon them more juriſdiction than they If a 
163. are allowed by law, as, where they determined on the ſtatutes d tropoli 
= ufury, a prohibition lies, other 
43 2 * So, a prohibition lies to the court of Stannaries, which is con If t 
5 8 * fined to tin matters only, and where the parties who ſue, or one proved 
4 of them, is a tinner, if they exceed their juriſdiction, xchbil 
1 Bulft. 110. A prohibition was granted to the council of York, for holding WW be (a) 
* pleas in replevin and ayowries the court being clearly of opinig retains 
4 that theſe are matters determinable at common law. token no 
{ Buiſt. 20. 50, a prohibition hath been granted to the court of Requelts Ketab1le8 
i for injoining a creditor to give time to his debtor to pay his den 
4 upon ſecurity given. 3 (K) 
| . _ 4 S. It hath been reſolved, that a prohibition lies to the court of th 
1 Late of Dr, Earl Marſhal, for proceeding againſt a perſon for painting am 
* Oldis and and marſhalling funerals. . 
= Donmille, where there is good learning on this ſubject. 4 Med. 128. S. C. þ 1$ ( 
N a Ora 
2 Salk. 553. $0, a prohibition was holden to lie to the caurt of Honour, t Kan 
„. prohibit a fuit there for theſe words, you a knight ! you are a piu if ſuch 
Chambers fellow , and in this caſe Helt, Ch. J. at firſt doubted whether ter tike e. 
— Engg was, or could be any ſuch court; but ſaid a prohibition wou dictio:1, 
[A probibi- lie to a pretended court. 
tion will go, where viſitatorial authority is uſurped. Reg. 40. b.] As, 
rohibit 
3Bulit.120. Tt is ſaid by my Lord Cote in 3 Buſt. that the court of King! 80, i 
— Bench may prohibit (a) any court in Weſtminſler-hall, if they er not a cc 
C. B. hola ceed their. juriſdiction. But this notion of Lord Coke, of whic hold, tl 
p'caofan he was very fond, eſpecially as to proceedings in courts of equi, A pe 
— hath been ſo ſhaken and contradicted of late years, that his auto mage 
is to be rity herein ſeems to be but of very little weight; but for this v bail in. 
„ — by muſt refer to title Courts and their Juriſdiction. pry w 
of Bu) I : , i I . s without a writ of pri Plaintiff 
: | A. . ; : — wy - & — oh W jy . — 58 — ——— FEES 1 equity, holding 2.040 reſcue ; 
|} a. " thing wherect judgment was given at common law, hath been prohibited. Moor, $36, C. a prohib 
b 1 335. Eu: tor this vide Juriſaiction of the Court of Chancery, and Ld, bo LY 1 
* . e eee „ ee: II. 3 awd 
% 1%. NI p91 * he ſuperior "courts © 2 7 25 only grant prohibiua 3 
1 3 og where inferior courts aſſume a juriſdiction, which proper 1 ths eſcape 
. 119 = 1 longs to ſuch ſuperior courts, but alſo in caſes where one . e. R 
25 court incroaches upon another, and that even in matters in 90 
F ſuch ſuperior courts have not a juriſdiction. 4 Cape 
t. in co. 23. As, if the eccleſiaſtical court grant the probate of a wil ** 
8 P.C- within a manor, when by cuſtom or of right ſuch probate Bes — 
: to the lord of the manor, — 


12 


7 


Prohibition. 663 
dun; So, where the marches of ales held plea of a matter that 2 Rol. Abt 
85 5 to the court Chriſtian, it was holden that a prohibition nch. 78. 
at to 


55 in London, where the lord mayor and court of aldermen 4 lat. 249. 
have the government of city orphans, if any orphan ſue in the 
eccleſiaſtical court or elſewhere, for a legacy or duty due to 
them by cuſtom, a prohibition lies. a 
I a biſhoprick be void, and the juriſdiction devolve on the me- Hob. 178 
tropolitan, he muſt hold the courts within the inferior dioceſes, 
otherwiſe he will be prohibited. 

If there be a controverſy, whether ſuch a will ought to be Mod. 2rx. 
proved before a peculiar or before the ordinary; whether by the par OY 
xchbiſhop of one province or another, or both; and what ſhall (a) But in 


alding be (a) bona notabilia + In theſe and the like caſes the common law 20 Mod. 
piniq retains the juriſdiction of determining. 2 


token notice of and denied to be law, for that the fpiritual and common law are the ſame as to Bens 


quelts, aetabilia ; and there ſaid, that if a prohibition lay, there muſt be frequent initances of it, 
vs delt | 

of the (K) Prohibitions to Inferior Temporal Courts in 
; am what Inſtances to be granted. 


] is clearly agreed, that a prohibition doth lie as well to a tem- F. N. B. 45. 


. iri ira! 2 Inſt. 22 
poral court as to the ſpiritual, court of Admiralty, or other a robs, 


our, to court, whoſe proceedings are different from the common law, 2 ki, Rep. 
a pita if ſuch temporal court exceed the bounds of its juriſdiction, or 379. Rol. 
er there take copnizance of (5) matters not arifing within its jurif- 5 
would diction, but part only, cannot have juriſdiction. Ld. Raym. 6g8. 


As, if treſpaſs vi *f arms be brought in the county court, 2 F. N. B. 47, 
profibition lies to the plaintiff or ſheriff, 


" King So, if one ſue another in a court-baron or other court, which is F. N. B. 47. 
they er not a court of record, for charters concerning inheritance or fr2e- 

f which bold, there ſhall be a prohibition. 

| equitf A perſon having obtained judgment in B. R. for his debt and Kol. Rep. 


mages, brought his action for the recovery of them againſt the 5 
bail in the court of the Lower of London, in which aQion the „ & let a 


party was taken 071 1 capzas, and was (c) reſcued; after which the 710 at li- 


f pri Plaintiff brought his action on the caſe in the ſame court for the ples vt 
ng teſcue; and all this appearing to the court of B. R. they granted upon a bond 
a prohibition. fucd in an 
| inferior 


wart, the bon! not being made within the juriſaiction thereof; this is no eſcape. 2 Mod. 29. Squibb v. 
Hole. —8o, where the plaintiff, in an action brought againit an othcer, declated in Hull upon a bond 
mr at Halifax, and had judgment and execution, and the defendant eſcaped; in an action brought for 
this ſcape the declaration was held il}, becauſe it did not allege the bond to be made Infra Juri dictionem 
7.4. Roll. Abr. $809. Richardſon v. Bernard. 


So, where an action of debt was brought in the Manſbalſea, on 2 Salk. 439. 
judgment in B. R. a prohibition was granted. * 
ſuit was ſurmiſed to be before the Lord Preſident of the Keb. 648. 
Marches, for an office, between the grantee of the Lord Preſi- a ago ge 
Mt and a ſtranger, wherein the only queſtion would be, Whe- That where 


ther 
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| In t 
ty tl 
d Prefident ? nd that, 
to the Lor * mz 
he grant of that office N it were (d) both judge u e 
| e gra e C0 ; 
a judge has ther 5 05 this caſe he wou od 5 Hard. 503. their C( 
an intereſt, becau C hibition was 3 ; 8 : prohibition les. ö <a 
neither 2 party, asf Page it in court, and in fo doing nd a man ſue for , - 0 
nor bis determine a cauſe or lit i: A above AO J. A nder 40s, 4 wile a 
_ f there be one entire contra to divers ſmall ſums delten the after a 
6. 5, If ther ſevering it in a is is done to -1nn0t 
19 U 5 baron, ie 8 this 1 (a | 
_— e ap ag * 0 granted, becauſe in which But 
2 6. prohibition £ ed-court for 40s. in 11: ourt 
Fo BB. 46> of the king. in the hundre isſied one ſhilling eurey 
court lion was brought — . t he was ſatisſit 5 1{diCtion, ſhewet! 
Palm. 564. An actio laintiff confeſſed 28 ive that court juri ted there, 3 
0 _ "he with an intent FF: 2 Was 2 5 matter 
Corke. which eing ſuperior courts, nd B. at fey n 27min: 
fraud the ſupe between A. a ing in the whole to: tern 
e ſevera ; t amoun 5 the a a $3 
Vent, 65. It _— each under 4os. bu r court to a June on 2 ſuriſdic 
lad t have for divers e entitle the ſuperio nd not in an inſeri or by tt 
been ad- ſuihcient to ?TLOr court, a 
N the am ſued for in ſuch lupe ecepte. 
caſe of tue ſhall be t of record. Exe. when wiſe wi 
d Stand- a ourt of t wers parcels o e 
oy 1 hibition to the c . another for div and ns co 
ford. 80 in a Pro 2 F ted with an . under 405. 
Vent. 73. , s: One contra ch parcel being - wherefore WW ©: of + 
Inling v. the cafe wa x to be paid for ea in the ſaid court * there ; 
-- <p, malt, $41 2 plaints 1 . becaule, 200g en he aQi, 
1 e e Zrantec 1 - the laint1 d here, court, 
_—_ ited the a — vet, 1 — mY ſo done, and _ than niſhee, 
en. ſeveral con Yi he oug rexation, any | could ne 
all in one action, unneceſſary vex: he inferior count 
them the defendant to divers, to give th be coul, 
and _— an entire debt into div 4 in a great» pear a! 
Io C4iQtion in fraudem 51 a d Coke, and 2 = an oblige — 
juriſdi or Id plea | jariſdi 
aun laid d n by my t can ho P - t mace ; 
2 Inſt. 231. ; It is ſes, that no inferi ' tranſitory action, aſt be ab role Ou! 
Sand. 74. of caſes, other ion m . 
Sand. 74 riety 5 battery, or auſe of a It; an 
2 Jon. 2z 30. i COntrac 1 d that the — 4 teh 
>how. 19, tion, he juriſdiction, and t diction. ebt upe 
E wide tit. within t ex within ſuch juriſdi PBs 9 the debt 
— : a e | 4 
Courts and leged to ari iſe in an in 4 to So, in 
ese r 1 — rom! c 2 0 
e £ in an action on A muſt be — prohibit] 
ol And therefore, iſe, but the conſic nuſt be ſo pros eedings 
Rol. Abr. ly the promiſe, juriſdiction, and 1 . 
515. * not only t the inferior juri 24 been lent * aroſe 
ie the 4 ariſe within hat the money h here ſold, debt wa; 
"FP 23 the trial. he plaintiff had _— * for goods 4 3 debtor. 
: ** . * . . n * "1 
= Raym. But, if . curie, or if 1 1 to ſay that the I ” creates [ike 
2 iT, bot fee infra 1 Id have had no need becauſe the ha being eonſider: 
cenira Ld, the plaintit would ha iſdiftionem curie ; bt, which del ceding, 
8 ſumed to pay infra 8 creation of the 8 ws tended there alſo ſeem to 
ETD Un oh tne . be in : a 
42 te upon iſe (hal Wy," ction, ON. 120 
the promite u liction, the prom a juriſdi 5s tron. Þ 
F< ictꝛon, the ume a] ha i 
within the J. as ag inferior de limits, — * * ma 
caſe . ithin tion. q 
od. 146. In a a matter not ariſing wi ceedings by prey its Appen er the | 
. remedy, hae a can only —_— ariſe out of ide JJ 
i- 3. ſuch prohibitio: the fact 
5. Ws. C h made, that 
„ Þ-135- ing on oat 


10 ws 
. plea, * 

ant tendered a foreign [a 
| hat the defendant 

tion, and that ; 
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In the caſe of (a) Mendyte v. Stint it was greatly inſiſted upon, (s) 2 Mod. 


that, though the party neglected to plead to the juriſdidion, yet 00 — 
and the matter ariſing out of. the inferior juriſdiction, the ſuperior parlance 
courts ought to grant a prohibition; for that otherwiſe the parties, ander tie, 
their counſel and attornies, would give a juriſdiction to inferior 9 
for it courts which they were not entitled to by law. But it was other- 
054 wiſe adjudged in this caſe; and it ſeems to be now agreed, that 
d the ifter admitting the juriſdiction, or after (5) imparlance, the party 


cannot apply for a prohibition. 


vhich But in the abovementioned caſe theſe things were agreed by the 2 Mod. 273. 
ling, court, 1. That if any matter appears in the declaration, which Lo bs 
tion, ſeweth that the cauſe of action did not ariſe infra juriſdictionem, 1 Tem Rep. 
d. there, 2 prohibition may be granted at any time. 2. If the ſubject- 352. 3 Ten 


tunes 
e to: 
, they 


r one, 


matter in the declaration be not proper for the judgment and de- 25 1 
termination of ſuch court, there alſo, a prohibition may be granted 
at any time. 3. If the defendant, who intended to plead to the 
juriſdiction, is prevented by any artifice, as by giving a ſhort day, 
or by the attorney's refuſing to plead it, Ws. or, if his plea be not 
accepted, or is over ruled; in all theſe cafes, a prohibition like- 


where wiſe will lie at any time. | 

cels of A motion was made for a prohibition to be directed to the ſhe- Ld. Ram. 
5. aud WY it's court in Briſdol, upon ſuggeſtion that cauſes of action ariſing 9 
-refore oat of the juriſdiction of the ſheriff's court ought not to be ſued 


there ; and this motion was made in behalf of the defendant in 
the action, before he had appeared, to ſtay the proceedings of the 
court, who proceeded to attach his goods in the hands of a gar- 
nice. Sir B. $4927 oppoſed the motion; becauſe the defendaut 
could not pray a prohibition upon ſuggeſtion of a matter which 
be could not plead ; and as here he could not plead this before 
pearance, ſo he ought not to make ſuch a motion before ap- 
pewance. And per Holt, C.J.—A man ſhall not plead to the 
Junſdiction until he appear; but if the original cauſe of action 
role out of the juriſdiction of the court, the garniſhee may plead 
It; and of that opinion, he ſaid, was Hale, C. J.; but, if it was 
lebt upon a ſimple contract, it is attachable where the perſon of 
de debtor is. ” 

So, in the caſe of Cterk v. Andrews, where Shower moved for a Show, Rep. 
Phibition to the court of the ſheriffs of London to ſtay pro- 4 * 
ceedin here th hed the debt of the garniſhee, becauſe "op" 
ceedings, where they attac e 2 , 


en lent t aroſe out of the juriſdiction ; it was denied, becauſe the 

re ſold «i Was upon ſimple contract, which follows the perſon of the 

lant A debtor. 

creat {ihe mifinterpretation of a ſtatute by an inferior court, the Home'y. 
t being Ontderation of which ariſeth incidentally in the courſe of a pro- — 45 
ſo amen, 


eding, which is confeſſed to be within its juriſdiction, ſhould 18.81 487. 


rem to be rather a matter of appeal than a ground for a prohibi- 4TamRep, 


hath * aon. But clearly in ſuch a cafe a prokibition will not lie, unleſs bs — 
u. N made appear to the ſuperior court, that the party applying 
Apen for the prohibition, has, in the courſe of the proceedings in the 
jure "107 Court, alleged the grounds for a contrary interpretation of 
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Prohtbition. 


the ſtatute on which he applies for a prohibition, and that i, But 
inferior court has proceeded notwithſtanding ſuch allegation; in qu. 


I. As no right is veſted by any of the prize acts in the captors it fuch | 


an enemy's ſhip and cargo in war, before the ultimate 'adjudia: Wi pariſh 
tion of the courts of prize; it follows, that the iſſuing of a moni. 
tion to the prize agents by the court of commiſſioners of appeal 


in prize cauſes, to bring in the proceeds of a ſhip and carp, + 
which have been fold, after a ſentence of condemnation as hy: and fo 
ful prize, but from which ſentence there is an appeal, (on a fub- WW the 
ject diſtinct from the queſtion, whether prize or not, which i _ 
not diſputed,) cannot be a ground for a prohibition to that court, * 
for the monition neither interferes with nor defeats any yelled —_ 
rights.] a But 
anothe 
| not be 
*1 + # Si 2 
(L) Prohibitions to the Spiritual Court in w 
. 0, 
Inſtances: And herein, | "Wc? 
: | preſcri} 
1. Where they meddle with a Matter purely Temporal. ground 
F. N. E. 40. JF one ſues another in the ſpiritual court for a chattel or debt . 
the defendant ſhall have a prohibition. So, if he ſues for: 
comme 
treſpaſs, . 
2 Rol. Abr. If the ſpiritual courts take upon them to try the boundaries of * . 
* Ma pariſhes, a prohibition lies, A 4 
Roll. Rep. 332. Cro. Fliz. 228, 3 Leon. 229. 3 Keb. 286. S. P. per Hale, Ch. J. deczuſe the * ö 
preſcription is the ground thereof. If th 
2 Rol. Abr. As, if a ſuit be by a parſon for tithes, and the defendant plead, 17 71 
1 that the place for which the tithes are ſued is in another pariſh, .“ 
Show. 10. ed 4 G 5 Ih) 
cited prohibition lies; becauſe they meddle with that which is out d "i 
Noy, 127 their juriſdiction, though the original thing be of their cognizancy 15 5 
p. but . . . f 6 
. and this come in (a) obliquely. ccc 
fo appear by the pleadings in the ſpiritual court. Vent. 335. S. P. and that a plea thereof muſt b viſt 
rendered in the eccleſiaſtical court. (a) So, where the defendant pleaded that he reſorted to and tac Fkrars, 
the ſacrament in a different pariſh from that in which he inhabited. R. Bulſt. 189. C. Hard. 46h, demand: 
D. Salk. 166, pl. 6. 6 Mod. 188. ur, aue 
"7: 2 ; le the ſpiri 
2 Rol. Abr. So, if a vicar of a pariſh libel againſt another to avoid his in dt no: 
wo 4 3p tution to the church of D. which he ſuppoſes to be a chapel d d the 
pariſhes, Caſe appertaining to his vicarage, and the defendant ſuggeſt, tia oupht to 
though D. is a pariſh of itſelf, and not a chapel of eaſe; a prohibition bold, by 
> 5 will be granted, for they ſhall not try the bounds of the pariſh. lore ſeen 
ſpiritual matter, ſhall be tried in the temporal courts. This is a maxim in which all the books of _ en ſue + 
man law are unanimous ; though our provincial conſtitutions exprefs!y mention Limites Paroli tmedy ; 
among the matters que mer? ad ferum eccleſiaſticum pertinere noſcurtur, and guar nom pala a 
feeulare aliquatenies pertinere, complaining of this as one incroachment, among others, which the u n caſe 0 
poral courts were making upon the ipiritual at that time. Gibſ. Cod, 239. Ms ſaid 
| . : ; An her 2 } uy, 
ee ark} So, if the queſtion be in the court Chriſtian, Whet 45: © : 
29% > his. church be a parochial church, or but a chapel of eaſe; à Pf — — 
. HE gan | 1% The u 


pu poſe. tion lies. 


Bu 


Prohibition, 


But, if the bounds of two vills lying in the ſame pariſh come 
in queſtion in the ſpiritual court, no prohibition lies; for that 


1 of WT uch bounds are triable in the eccleſiaſtical court, though thoſe of 7, d 
dice pariſhes are not. LE 
| 4 1 Keb. 369. S. C. 2 R. Abr. 312. pl. 7. S. P. But ſee Gibſ. Cod. 239] 
moni 
peel The eccleſiaſtical courts have cognizance of a way to a church, March, 43. 
©0790 WY 2nd for not repairing ſuch way the parties may be proceeded againſt 
„ we ſpiritual court. - * 
* So, if a parſon is prevented from carrying away his tithe by Balſt. 67. 
wk ae {topping up the uſual way, he may have his remedy in the Jen. 23% 
cout A cccleſtaſtical court, grounded on the ſtatute 2 & 3 E. 6. c. 13. 
velie But, if the queſtion be, Whether he is to have one way or March, 45. 
mother, or whether ſuch a way be a (a) highway or not? this can- (SR 
| not be tried in the ſpiritual court. Abr. 287. S. E. adjudged, 
what So, if the churchwardens of a church ſue for a way to the 2 Rol. Rep. 
church, which they claim to appertain to all the pariſhioners by“ 287. 
preſcription, a prohibition ſhall be granted; for this right being 
al. grounded on the preſcription, is to be tried in the temporal 
courts, 
r debe If a man be admitted, inſtituted, and inducted, and a ſuit be Hob. 15. 
s fort commenced in the eccleſiaſtical court to avoid the inſtitution, ſup- — 
aries o poling it not valid; though the thing be of their cognizance, yet, Lit, 8 
artes c becauſe the induction, which is temporal, and gives a lay right, 165. Poph. 
0” depend upon it, a prohibition hes. 5 W 
If there be a ſuit for tithes in the eccleſiaſtical court, and the Oro. Elia. 
t plea 77 plead, that the party who ſues is not incumbent, but that _—_ obs, 
ri, oi - © is; and this plea, becauſe it goes to the right of the in- Green v. 
3 out U cinbeney, be rejected, a prohibition lies; for by denying the Penilden. 
nizance I ant this liberty he might be twice charged for his tithes, 
21 There are frequent inltances of prohibitions being granted to 2 Rol. Rep, 
the eccleſiaſtical courts to-ſtay ſuits for fees by chancellours, re- 37 
eof mult bt . - OP" a 3 eon. 268. 
nd ecevel rars, and proctors in thoſe courts, on this foundation, that Mod. 167. 
Hard. 4 cmands pro opere & labore are properly determinable at common = 675. 
ar, and that fees cannot be ſettled by the canon law; and that 4. 5b. 
n tte ſpiritual court can only give coſts and expences of ſuit, but Salk. 333. 
his r ano action of debt will lie for ſuch coſts at common law; and P. 77. 
of dat the profits of an office being temporal, the remedy for them Bev ok 
1 - 50 wpht to be by quantum meruit, or in caſe it he an office of free- and 4 Mad. 
dbb iid, by aſſiſe; the denial of juſt fees being a diſſeiſin. It there- 254; _ 
ariſh. { . , Fer Holt, 
p ore ſeems to be now ſettled, that neither a proctor nor regiſtrar A profuer 
242 an ſue for fees in the ſpiritual court (5); but that the proper might ſve in 
Lag edu is, in caſe of a fee certain, by an indebitatus afſumpſet, or ** — 
ich the 1 WNW Cale of an uncertain fee, by quantum meruit ; and in ſuch ſuits feed, be K 
mo not to be neceſſary to prove a retainer, that being implied _ avoid 
} UW, 2 fatute 
of limita- 


_ ſte: as are 


15) The ame! 


703. 
aw of an apparitor, Peaſon v. Campion, Doug. 629. 


674 
e 
Fat. 


Cum. 18. and Vent. 166. where notwithſtand'ng it is (, that for 
due by provincial conſtitutions they may ſue in the ſpiritual court. 10 Mod. 2024 
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Prohibition. 
If a legatee takes a bond from the executor for paymem of 
legacy, and afterwards ſucs him in the ſpiritual court for te 
a prohibition will be granted; for by taking the oblig. 

| of the demand is changed; and it becomes a dey 


Tref 
ccleſia 
A pa 
pf Yar [ 


recoverable in the tem courts. dition 
re a perſon is ſued in the eccleſiaſtical court for a ſeat inch: 
A 
nary of juriſdiction, he muſt ſhew ſuch a legal title as cans 4 
be tried in the eccleſiaſtical court, which can only be by profriaaiſh z chi 
rion, and preſcription can in ſuch cafe be no otherwiſe proved u glt to 
by ſhewing repairs ; therefore, in a declaration in prohibition, ei» do 
plaintiff regularly ought to ſet out a cuſtom of repairing z but, pas 
he do not, and if the defendant do not demur, but go to wine ie 


will be aided by the verdict, for the plaintiff ought not to hare 


verdict, unleſs he proves a cuſtom to repair. = mi 


Nutkins v. If a churchwarden has made up his accounts, and had then 
— allowed at veſtry; if there is a libel againſt the churchwarden in . 
Snowden v. the ſpiritual court, relating to his accounts, a prohibition ſul It is 4 
Herring, go.] jon as t 
1d. 289. , ulty of 
2. Where they determine on a Matter of Freehold, pi 
: ' 
F. N. B. 4 Matters of freehold and the rights of inheritances, are only mon 
* | Abe. terminable in the temporal courts; ſo that if the ecclefiaftic depriva 
Rep. 164. Courts intermeddle with thoſe, a prohibition lies. keclſity 
Oro. Fac. As, in a feoffment of tithes and lands, where there is no dire 
270. eg. If they adjudge the tithes to paſs, notwithſtanding there is f f only 
we : livery, a prohibition will lie, | d do fo, 
* 151. So, if a man deviſes, that his lands ſhall be ſold for the pay Om t 
Hob. 263. ment of his debts, and that the overplus ſhall be paid to ſuch er, 
2 Rol. Abr. ſuch perſons in certain ſhares ; the legatees in this caſe cannot abe th. 
4.4 * in the eccleſiaſtical court; for the proviſions intended them ani ak 
pl. g6. Cro. Originally out of lands, and their proper remedy in this caſe i 2 arge 
Car. 16. a court of equity. 8 
Sid 279. But, if a rent be deviſed out of a farm for years, the eccei the te 
2 Red. S- tical courts may hold plea thereof; for the term for years biff er, b 
Lev. 27 y hold plea thereof; for the term i aff 
(a) Where only a (a) chattel is teſtamentary, and, conſequently, the rent «8 r 
er viſed thereout. a > 
as well out of a term for years, as out of lands of inheritance, and the executor received it; but 8 tauſe t 
dead without payment, ſo that no action of count could be brought at common law againſt bs Men i 
cutor, it was held that the eccleſiaſtical court ſhould have cognizance thereof, Cro. Jac. 279. ak 
of account is given againſt executors, by fat. 4 Ann. c. 16. 5827. do, whe 


2 Rol. Abr, 
285-6. 

Noy, 91. 
| 96-4 223. 
Palm. 4 50. 
Godb. 390. 
Cro. Car. 6 f. 


2 Rol. Rep. 


306. 
Raym. 88. 


chat reaſon of temporal cognizance. 
Lev. 125. 4 Mod. 27. Comb. 306. 


Woman | 
lon lib, 
Rnying | 
u that 
unt in ti 


The rights of offices for life in the eccleſiaſtical or counts 
Admiralty are determinable at common law; as, in the quel 
concerning the validity of two patents, by which the office of 
regiſtrar to a biſhop was granted, it was held, that this hows 
not be tried in the ſpiritual court. though the ſubject-matter 
ſpiritual ; becauſe the office itſelf being matter of freehold i; 


Ti 9 


Prohibition. 69g 
Treſpaſs on a glebe being freehold cannot be determined in th — Jurif- 
celeſiaſtical court. en i + A wr ot. a * 
A parſon libelled againft the defendant in the ſpiritual court La. Ram. 
Vert for having cut elms in the church-yard; and a pro- A 
Lbition was granted, upon ſuggeſtion that they grew on his Jen. 
freehold, | Rast 57-0 VF -N 
[A prohibition was granted to a ſuit in the ſpiritual court for Binſted v. 
reaking a church- wall, and cutting down the boughs of a tree ory, 8 : 
12 church- yard; for the rector having a freehold in him has a "9 
cht to bring his action, whereby the party would be ſubjected 

22 double proſecution. Beſides, the ordinary cannot puniſh a 

xeſpaſs committed on the body of the church, unleſs it hinder 

ivine ſervice.] X 


* 


In hat Caſes a Prohibition lies when they determine on 
Criminal Offences. 


It is clearly agreed, that the ſpiritual courts have no juriſdic- Keiw. 181. 
jon as to crimes and capital offences; ſo as to puniſh perſons ay i 
ulty of treaſon, felony, or other offences, which are cognizable 430 
i the king's temporal courts. But it is held, that a ſpiritual per- March, 174: 
n may, eſpecially after a conviction for a criminal offence at a 
mmon law, be proceeded againſt pro ſalute anime, and in order to 1507. 
teprivation. And this juriſdiQtion they are indulged in from a 
cclſity of purging their body of all ſcandalous members. But 
hey are not to inflict a collateral puniſhment for ſuch matters as 
te only indictable at common law; and if they take upon them 
d do ſo, a prohibition hes. rr 
And therefore if a clerk be convicted of homicide or man- Hob. 127. 
uphter, and afterwards libelled againſt, the libel ought not to 5 Jacs 
urge that he is an hamicide, or that he is guilty of manſlaughter, 430. 
@ and if it do, a prohibition lies. But the regular way is only —_ — 
d charge that he was convicted of . homicide, &c. and ſo the —_—— 
tence of deprivation ought to be grounded on the conviction =» - 
e eck de temporal court, without any further examination of the 
s being er, by which the verdict there given is not to be impeached, 
- rent 6” anrmed. And though the perſon :onvicted defire that he 
ay be admitted to his defence in the ſpiritual court, to prove his 
weency againſt the verdict, yet this is not to be allowed him; 
eule this would be to impeach in an improper court a ſentence 
Nen in a proper court. i 
So, where a libel was exhibited in the ecelefiaftical court againſt 3 Mod. 164- 
roman cauſa jafitationis maritagii, and ſhe ſuggeſted, that the Boyle v- 
len libelling was indicted at the ſeſſions in the Old Bailey for 
anying her, he then having a wife living, contra formam ſtatuti, 
0 that he was thereupon convicted, and had judgment to be 
int in the hand; that being tried by a jury and a court which 
M2 juriſdiction of the cools, and the marriage found, a pro- 
ton was prayed, and granted. ea 3 
a matter of eccleſiaſtical cognizance be made felony or Jov. 320 
1 by act of parliament, the ſpiritual courts (unleſs there | 
Vo. V. X x he 
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Lev. 138. 
Sid. 217. 
Keb. 721. 
5762. Slader 
v. Smal- 
broke. 


Comb. 71. 


F. N. B. 42. 
2 Rol. Abr. 


304. 


=o 134. 


eilw. 39. 
pl. 5 


2 Rol. Abr. 
286. 

Hob. 245. 
Hetl, 132. 


4 Leon. 16. 
Vaugh. 206. 
2 Init. 614. 

623, 

2 Lev. 64. 


Jon. 2595 


2 Rol. Abr. 
103. 


revoke the ſaid ſentence, and to grant it to another, who „ 
8 


7 rohibition. 


be a ſaving of their juriſdiction in ſuch ſtatute) cannot take wlMWihearer 
nizance thereof, nor of any defamation in relation thereto, WMltibitio: 

A layman forges orders, and obtains a benefice, for which hWMtcrpr 
is proſecuted in the eccleſiaſtical court in order to depriyation If tl 
and he prays a prohibition, becauſe forgery is triable at comme gu 
law: but the prohibition was denied, for the forgery is touching. :4- 0 
an eccleſiaſtical matter, and he is ſuable there for it in order HH etermi 
his deprivation only. On a 

If the ſpiritual court proceeds againſt a man for writing WW {vic tl 
libel, a prohibition lies; for this is an offence indictable at conf; 2 
mon law. nd it u 

The eccleſiaſtical courts cannot puniſh or hold plea pro refo on lau 
tione morum in caſe of legal perjury, or pro læſione fidei in a w tha 
poral matter; as, that the party will pay a debt, make a feoffmen N pro! 
Sc. So, if a jury give a falſe verdict, they cannot be puniſhed e e 
this in the eccleſiaſtical courts, e statu 

But, for perjury in their own courts, and in matters in vA iclion 
they have cognizance, as matrimony, tithes, teſtaments, Cc tei be d 
may puniſh, and no prohibition lies. | king 

If a preſentment be made by the churchwardens of a paril: iin ch 
the eccleſiaſtical court, that J. S. a pariſhioner, is a railer Mut c 
ſower of diſcord among the neighbours, a prohibition lies; it be 
this belongs to the leet, and not to this court, unleſs it way in of pa 
church, or ſuch like, determ, 

4. Where the Eccleſiaſtical Courts determine on Ad oi l wha 
| Parliament. 

The conſtruction of acts of parliament is of temporal com The ecc 
zance ; ſo that if the ſpiritual courts expound them in 2 dit fidictior 
ſenſe than they ought to do, a prohibition lies; as, if upon M clerk ( 
ſtatute 32 H. 8. c. 28. which only prohibits marriages within M be be⸗ 
Levitical degrees, the eccleſiaſtical courts ſhould moleſt or cal n the 
queſtion marriages without thoſe degrees, a prohibition lies; | Uprocee 
cauſe they act contrary to that which is declared to be lawful Fi to pun 
the ſtatutes of the realm. But, where they are not bounded 
any law, their juriſdiction {till continues, and therefore within f 
Levitical degrees they are till judges of inceſt. 1 

So, if it be made a queſtion in the eccleſiaſtieal court, ue in t 
ther the words of the ſtatute 25 H. 8. c. 22. have given ſufri z n 
power to the archbiſhop to grant marriage licences, and they lk, de 
termine againſt the power, a prohibition lies z for by ths . -: nb: 
determine againſt an act of parliament, which is a tempo” hs, xongjng 
fair: but, if they allow the power, they may determine as ,,. 2 


form of the licence, the notice, and other circumſtanees 9 
fite, Sc. for in thefe they have a juriſdiction, as ſuch lice 


have been, and ſtill are, notwithſtanding this ſtatute, of eech Ir 
aſtical cognizance. II 0 it ; 
If an adminiſtration is granted to the next of blood, wy it one 
this an appeal is ſued to the delegates, and there they mt * A | 
e 


Prohibition, 675 


ener of blood by our law, but is by the eccleſiaſtical law; a pro- 

wition lies: becauſe this being ordained by ſtatute ought to be 

terpreted according to our law. 

if there be a controverſy, whether a perſon hath diſpoſed of Vent. 207. 
de guardianſhip of his child purſuant to the ſtatute 12 Car. 2. 1 
24. or whether he hath revoked ſuch diſpoſition; this cannot be pour 
brermined in the eccleſiaſlical courts. N 
On a motion for a prohibition to the eccleſiaſtical court, to ſtay 2 LJ. Raym. 
ſuit there againſt a perſon for brawling in the belfry, and ſtrik- * 1 
ke a wan there, the ſtatute of 5 & 6E. 6, c. 4. was ſuggeſted; Collins. 

id it was alleged, that all ſtatutes are conſtruable by the com- 

in law, and that the perſon ſtriking was mayor of the town, 4 
i that he came there to ſuppreſs a riot: but Cabſente Holt | 

be prohibition was denied; becauſe this offence was conuſable 

che eccleſiaſtical court beſore this ſtatute ratiane loci; and 


e ſtatute, though it provides a penalty, does not alter the ju- 


e toy 
uch be 
ration 
mm 
uchi 1. 
der t 


ritnp 
at com 


ref 
1 2 (ell 
offment 


iſhed i 


_—_ iction. 
4; e be defendant was preſented in the eccleſiaſtical court for Godb. 278. 
ating upon holidays, iz. carrying hay on St. Fobn Bapti/f's TRY 


in church-time z but a prohibition was granted, becauſe this PT nd 


$ out of the ſtatute by the very words of the act 5 H 6 E. 6. 
zit being a work of neceſſity; and this being an holiday by 
| of parliament, it belongs to the judges of the common law 
determine whether it was broken or not. 


pariſh 
ailer 2 
lies; ! 
I. 


Ads l chat Caſes they have a concurrent Juriſdiction, and may 
determine Incidents. 
The eccleſiaſtical courts have in ſome inſtances a concurrent 2 Init. 492. 
nidiction with the temporal courts; as, in laying violent hands 2 a_— 
aclerk (a), a penſion by preſcription, Wc. So that, if a clergy- — — 
be beaten, an action at law lies for the battery; as allo a $55: 
in the ſpiritual court for irreverence to his character. But 


proceedings in the eccleſiaſtical court muſt be pro /alute anime, 20. a. in the 


lawful to puniſh the fin, not to recover damages. abbot of St. 
ed Alban's caſe. 
ound (a) Vent. 3. 120. 265. Ld. Raym. 578. 2 Salk. 550. pl. 10. 6 Mod. 252. 


But, if a clerk be arreſted by (5) proceſs of law, he cannot for Bro. Prohi- 


ue in the eccleſiaſtical court. e 
. o „ 6H 2 . * 
if 2 perſon be proceeded againſt for defamation in the ſpiritual court, for giving evidence * — 


ace, de may have a prohibition. Bro. Prob:biticn, 21. 2 Bulſt 96. Roll. Rep. 6. 


10 00 d Webb in the ſpiritual for ſaying N : "> th 
this f 3 e ſpiritual court for ſaying that he had a baffard; ebb, the defendant, all 
” 1 r * court, that the plaintif was adjudged the r-puted father of a baſtard by . o 
empor cording to the ſtatute, whereupon he ſpoke theſe words, and they of the ſpirĩtual court ac- 


dn confeſſion, but would not allow his juiti j 
* a juſtification, wherefore he ed lakes oo tid 
ted bim. Cro. Jac. 335. Webb v. Cook. fore he prayed a prohibition z which 


if a clergyman be only aſſaulted, no remedy is to be had in Cro. Els. 


ſpiritual court, but in the common law courts, 753 Prynn's 

* — 1 £ caſe, 

| E be ſued in the eccleſiaſtical courts for laying violent 2 Inſt. 603. 

on a clergyman ; the party being an officer or conſtable (©) On the 

0 lugeeſt that h ] 3 iff ſtatute 5 & 
» that the plaintiff made an aitray upon another, 6 E. 6.5. 4. 
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676 | Prohibition. 


againit and that he, to preſerve the peace, laid hands on him, and ſo H b 
brawlive, a prohibition. 1 
&c, in a | mage | 
church or church-yard, it hath been held, that he who ſtrikes another in a church or church. iin the 
not juſtify or excuſe himſelf by ſhe wing that the other aſſaulted him. Cro. Jac. 367. — But in 90 3 
hands on a clerk in any other place, he may juſtify. Moor, 915. Cro. Eliz. 655. N 1. , 
| | dught 
7 Mod. 809. Alſo it is faid, that though the crime of laying violent ha eule 
on a clergyman be within the expreſs words of the ſtatute It th 
circumſpecte agatis, that yet the party is not puniſhable in the nr 
ritual court before he is found guilty in a temporal court; ; reach 
that if he be proceeded againſt ſooner, a prohibition lies, ots to t 
133 In caſe of criminal converſation with a man's wife, an ecken 
* Ja&* lies at common law, in which the huſband recovers damages, . 
53 * 0 . . . . . 66. 2. 
Jon. 440, the offender is likewiſe puniſhable in the eccleſiaſtical cout 
_ adultery. If the 
7 Mod. 80. So, in caſe of a lewd woman who hath a baſtard chargeabl "RE 
the pariſh, though by the ſtatute 7 Fac. 1. c. 4. ſhe is to be bus + 
to the houſe of correction; yet ſhe' may be proceeded againt WW'...-!, - 
incontinency in the ſpiritual court. = 
— 552 The defendant libelled againſt plaintiff in the eecleſaſi .. bir 
S l % court, for having ſolicited the chaſtity of his wife, after the nered 
Rigauliz and tiff had been indicted for an aſſault upon the ſame woman, with. thin 
WI an intent to raviſh her, and convicted and fined upon it; . 
Wie after an action of aſſault and battery againſt him for the ſame ciurc! 
ſaid, thatthe fence, which action was depending at the ſame time that WFP": © + 
court was of proſecution was in the ſpiritual court; and all this matter appt 
this opinion; 3 . h . | hi Y. by 
but a the ing on the pleadings, the queſtion was, Whether a proud! uad 
prayer of the ſhould go to ſtay the proceedings in the eccleſiaſtical court, . ary 
defendant's conſultation ſhould be awarded ? and it was held in this caſt, hte ee 
ordered that @ Prohibition ſhould be granted; for that this being an att * ” 
it ſhould be and ſolicitation to incontinence, coupled with force and vie wy | 
7 it did by reaſon of the force, which is temporal, become 29 3 | 
but after. poral crime in toto. | E er co 
wards, an apparent fault being in the pleadings, they refuſed to hear the civilians, and gave Ji bes, i 
that the prohibition ſhould fi and. aa (b) 
2 Rol. Abr. 80, if A. calls B. whore and thief, the action ſhall be ſue LL: 
4 Raym, Common law; and B. cannot libel againſt A. in the {pin a par 
$09.—$o, court for the word whore, and have an action at law for u 
it A. ſays of word thief. the ſpir 
B. you are a ; 3 1 & for life, 
awd, and th:u keepeft a bangdy-bouſe ; the keeping a bawdy-houſe being a matter indicttbe r It is laic 
mon law, makes the whole v4 temporal cognizance; but calling wbore or bawd only are pwn * al 
the eccleſiaſtical courts. 2 Salk. 552. pl. 15. 2 Ld, Raym. 80g. @ wide 2 Inſt 488. uber cleſiaſtic. 
Coke, AD e ſpiritualia ſunt que non habent mixturam temperalium. Wall have 
. *y + » . der} 
3 Lev. 7. But on a motion for a prohibition for ſaying of a parſon FH 
Crandon v. ze preaches nothing but lies and malice in the pulpit, on ur 1: © © 
Walden. . the cou Ucal der 
that theſe words were aCtionable at common law, the ordin 
fuſed to grant it; for that theſe words concerning and te St 
to an eccleſiaſtical perſon and an eccleſiaſtical matter, l 
to be tried there. ks, ir 
21d.Raym. 80, where the words were, You are known by the name of | * of - 
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rens. Nell, and do live with wh woman's huſband ; and in 
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Prohibition, 


ing brought at law for theſe words, grounded on a ſpecial da- 5 
nage ſuſtained by the defendant's ſpeaking them, and alſo a ſuit 45 
in the eccleſiaſtical court, it was moved for a prohibition; for 
king aCtionable at law by reaſon of the ſpecial damage, the party 
pught not to be twice puniſhed for the ſame offence ; but the court 
reuſed to grant a prohibition. 

lt there be a mutual contract of marriage between a man and 
k woman per verba de futuro, and either of them refuſe ; for this 
reach of contract an action lies at common law for the temporal 
fs to the party, although there might have been a remedy in the 
eccleſiaſtical courts for enforcing ſuch contract “. 3 


14, * No ſuit now in the eecleſiaſtical courts to compel martiage by reaſon of any contraſt, &c, 
6. 2. c. 23. f. 13» 


Salk. 24. 


Carth. 467. 
5 Mod. 411. 
Sid. 281. 
Welcome v. 
Lake. 

(6) It is ſaid 
in 2 Salk. 
547. pl. 2. 
that a prohi- 


If the churchwardens take away the bells of a church, they may 
2 proceeded againſt in the eccleſiaſtical courts for ſuch ſacrile- 
ous taking; and the rather, as (a) they are churchwardens, al- 
iough an action lies againſt them at common law by their ſuc- 
lors; and the remedy in this caſe is ſaid to be moſt proper in 
ke ſpiritual court, becauſe at common law damages only are re- 
wered, but in the eccleſiaſtical court they decree a reſtitution of e 
be thing in Hhecie. ; granted to 

y a ſuit in the eccleſiaſtical court for taking away two bells out of the ſteeple, for theſe reaſons, that 


be churchwarden is a corporation, and the property is in him, and he may bring trover at common 
bw; & vide 2 Inſt, 492. Rol. Rep. 255+, 


J. S. ſued his brother whom his father made executor, for his 2 Lev. 128. 
elonable part of the goods of the father, in the ſpiritual court, Li * 
ccording to the cuſtom of the province of York; upon which a (a) Where 
mhibition was moved for, and it was thliſted, that this was a in matters of 
emporal cauſe founded upon a cuſtom, and that there was an — 7 3 
nginal form in the regiſter, by which it appeared that it was a equit 2 
utter conuſable at common law: but it was holden by three 4 
udyes, in the abſence of Hale, that in this caſe both courts 


eccleſiaſtical 
courts have 
a 2 (b) concurrent juriſdiction. 


a concurrent 
juriſdiction, 
vide 2 Vern. 47. 2 Vent. 362. Preced. Chan. 546. 
If a pariſh-clerk be guilty of ſeveral ſcandalous offences, which 2 LA. Raym. 
* puniſhable at common law, yet he may be proceeded againſt 1506. 
* 232 court in order to a deprivation, though his office Fs 9x 
e tor life, 
|t is laid down as a rule in a great variety of caſes, that the 
deſaſtical courts having cognizance of the principal thing, they 
ll have it of incidents and acceſſaries. But this hath been 
derttood in this manner, that if ſuch incident matter be merely 
Uporal, or if a temporal matter be pleaded in bar to an eccle- 
alical demand, they muſt proceed in the eccleſiaſtical court, 
erding to the temporal law, otherwiſe they will be prohibited. - gb. e 


89. 161, Cro. Jac. 269. Ld. Raym. 73, 


2 Inſt. 493. 
613, 

12 Co. 65. 
2 Bulſt. 227. 
Cro. Elia. . 
Hob. 12. 
He'l. 87. 


As, if a releaſe be pleaded to a demand of tithes, or payment 2 Rol. Rep. 
r of a legacy, which can only be proved by one witneſs, yo 42 Caod, 
0 
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272. Cro. 
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678 Prohibition. 
Eliz. 666. for this reaſon is rejected by the eccleſiaſtical courts, becuſ 


— 5 188. their law requires two witneſſes; there, a prohibition will & 
Latch, 217. granted, 


llant p 
ntence 


judged 


Noy, 12. Moor, 413. Vent. 291. Sid. 161. Show. 158. Carth, 142. 2 Salk, 547. N eceleſ 
Ld. Raym. 220. 3 Mod. 283. Comb. 160. Holt, 752. pl. 1. AY 0; anc 
-3 _ 653. So, although tithes, oblations, mortuaries, and penſions ae v2! 
rey 1 5 eccleſiaſtical conuſance, yet, if to a demand of theſe a (a libe 
3Bulſt. 231. Or cuſtom is pleaded, ſuch cuſtom, like all others, muſt be Hen (hc 
Rol. Rep. termined in the temporal courts; and (5) if the eceleſaſ urch; 
. a5. Courts take upon them to determine it, a prohibition will lie: on it v 
(a) But, if a modus be there pleaded and admitted, no prohibition ſhall go; ſects, if the queſtion k arty Wa: 
Modus or no modus, 2 Salk. 551. pl 13. Per Holt, Ch. J.—If they agree in the modus, and only i grant 
in the manner of payment, no cauſe for a prohibition. Winch. 33. [So, a prohibition (hall net ons ou 
ſtay a ſuit for a mortuary, unleſs the cuſtom hath been denied in the ſpiritual court. Johnſon v. Ol 1 
ham, x Ld. Raym 609. 12 Mod. 410. S. C. (4) Churchwardens libel againſt the rector, that the nd proc 
hath been time out of mind, aud is, a chapel of eaſe within the pariſh ; and that the rector af f ibbition! 
pariſh, time out of mind, hath repaired a:.d ought i@ rep3ir the chance! of the ſaid chapel ; and d crante 
chancel being out of repair, the detendant, being rector, hath not repaired it. The rector deniel f a 
cuſtom in che ſpiritual court, and a decree was made for the rector, chat there was no ſuch cue But it 
and coſts were taxed there for the rector. The churchwardens moved for a prohibition; anditn e ſpirit? 
ergued for th prohibition, that it ought to be gran'tel, becauſe ic appears that the libel is upon a al bs if 
tom, which tut defendant hath denied, and it may be, the queſtion was in the ſpiritual court, culs "If 

or not, which is not triable there, but at the common law; and then this appearing upon the libel, f e huſb⸗ 
the count hath not juriſdiction, a prohibition may be granted after ſentence. But al the court beld Fife, he 
contrary, For by Holt, C. J.— The reaſon for which the ſpiritual court ought not to try cuſtoms | kanot h. 
becauſe they have different notions of cuſtoms, as to the time which ciextes them, from thoſe wii ; 
the common law hath ; for in ſome caſes the uſage of ten years, in ſome twenty, in ſome thirty yen But. 
make a cuſtom in the ſpiritual court; whereas by the common law it, muſt be for time immemony ut, if 
And therefore fince there is ſo much difierence between the laws, the common law will not permit d e wife 
court to adjudge upon cuſtoms, by which in many caſes the inheritances of perſons may be bu ter ini 
But, in this caſe, that reaſon fails; for the ſpiritual court is to far from adjudging, that there 8 . ) 
ſuch cuſtom which the common law allows, that they have adjudged that theie hath not been any cd e wife 
tom allowed by their law, which allows a leſs time than the common law to make a cuſtom. Ae has e 
plaintiffs having grounded their libel upon a cuſtom, which was well grounded if the cuſtom had x enance 
been denied, {for libels there may be upon cuſtoms, ) but the cuſtom b-ing denied and found no culian , 


it is not reaſon to prohibit the court in executing th:ir ſentence againſt the plaintiffs. For the deb 
of the motion for a prohibition, is only to excuſe the plaintiffs from coſts. And there is no reaſon 
that they ought to pay them; fince it appears, that they have vexed the defendant without cal 
Churchwardens of Market Boſworth v. the Rector of Market Boſworth, 1 Ld. Raym. 435.— 1 
vicar of M. was libelled againſt in the ſpiritual court, for at by cuſtom out of mind, the vicar 4 
had, by themſelves or others, ſaid and performed divine ſervice in the chapel of C. for which there 


(4) 
| HE « 


ſuch a recompence, and that he neglected The defendant came for a prohibition, and without ! cour 
verſing this cuſtom, ſuggeſted, that all cuſtoms were triable at common law. And it was urged, & ues ga 
it was enough for a prohibition, that a cuſtom appeared to charge the vicar with a duty, for whica _ hi 
was not liable of common right. But by Holt, C. ]-—A parſon may be bound to an eccleſiaſtica be on, | 
by cuſtom, and when he is bound by cuſtom, the ſpirjtual court may puniſh him if he neglects cording 
duty: the cuſtom might have a reaſonable commencement by compoſition in the ſpiritual court * "IP 
begin by an eccleſiaſtical act; and a bate preſcription only is not a ſufficient ground for a prohid us x . hs 
unleſs it concerns a lay man; whereas here, it is an eccleſiaſtical right, an eccleſiaſtical perſon, 40 e 
eceleſiaſtical duty, and the preſcription not denied. Jones v Stone, 1 La, Ram. 578. 4 
550. S. C. And if the ſubject of the ſuit be within the juriſaiction of the ſpiritua! court, the mer An att 
geſtion of a cuſtom in the pleadings there, if they do not go on to try it, will be no ground for a pid eded af 
bicion. Dutens v. Robſon, 1 H. Bl. 100. ] 
| 2 church 
Carth. 143- But, if there be but one witneſs to prove a nuncupatine Is appea 
and the eccleſiaſtical court refuſe the probate thereof, r- be matte 
every ſuch will the law requires two witneſſes, no prot 11 And n 
; lies; becauſe there is no other way of authenticating ſuch v pauſe pen 
in the ſpiritual court, 1 ſame 
hp. 172: So, where the churchwardens libelled for a church - rate, 1 broug} 
m4, —4 was ſentenced againſt them, and then they appealed to the m up det 


234- politan, but, pending the appeal, one of the appellants 25 
the appellee all actions, ſuits, and demands, but the then 


Baton and 


Prohibition. 679 
lant proceeded in his and his partner's name to reverſe the 
ntence 3 whereupon the appellee prayed 2 prohibition ; it was 
#ydged, that no prohibition lay; for the principal matter Deng 

r eccleſiaſtical cognizance, things dependant thereon will be ſo 
o; and whether this releaſe will bar both the churchwardens . 
Lohat they are to determine and not the court of B. R. 


becuu 
| will be 


347. N 


* A libel was exhibited on a cuſtom, that the conſtable of the ee, 
> or an ſhould collect the rates aſſeſſed for repairing the pariſh- yt" 


urch; which he refuſed to do; and on a motion for a prohibi- wrighe. 
on it was ſuggeſted, that it was not triable there, whether the 
ory was conſtable and duly elected or not : but the court denied 


leſiaſtie 
| he; 


Go becauſe this matter is pleadable there, and prohibi- 
nd only d grant one, f EL 
„ uct ns ought not to go unleſs, upon a trial of the matter, their law 
nion v. Ui 


xd proceedings croſs the common law, and in that caſe a pro- 


ogy bition lies only till trial here, and after that a conſultation ſhall 
a 11 4 

and dae granted. . 8 | 
ach ad, But it hath been reſolved, that if a feme covert ſue another in T 
; and it iſe {piritual court for incontinence with her huſband, and recover 9. 4 
upon 2 as, if the huſband releaſe them = _ is barred ; — — — go — 
wm is liable to the charges of the ſuit expended by the 73. Cham- 
he Ude, Wr huſband is liable rg „„ 
ourt heli fe, he ſhall have the coſts in recompence: belides, the wife Heuss. 
— not have a chattel intereſt excluſive of her huſband. — 12 Mod. 

ole wa — | . 
e But, if the huſband and wife are divorced a menſa & thoro, and 5 —— 
Pera Ae wife has alimony allowed her, and ſhe ſues for defamation, or /*? 
de err injury, and recovers colts, the huſband releaſes them, yet 
1.4. ke wife {hall recover them; becauſe they come inſtead of that 
d. And e has expended out of her — wu * a ſeparate main- 
tum hai "nance, and not in the power of the and. 
id no cullon 7 
or the beit | 

ealon bd , . 28288 
cou il (V1) The Offence of diſobeying a Prohibition. 
11 f 
vicars 0! . 0 TER . u erior F. N. B. 
ich ther HE diſobeying of a prohibirion is a contempt n= the {| be $4. 2 
withou! 1 court that awards it, and puniſhable by attachment, which 3 * 
2 ues againſt the judge and (a) party for proceeding after ſuch pro- pl. g. fl. 71. 
cane ton, and for which they are ſubject to fine and impriſonment, FI + 
neglett according to the diſcretion of the ſuperior court. 83 = 

F . 

l wee dition was not directed to the party. 19 H. 6. 54.——And ſuch attachment may be awarded 
4 Foe Nat a peer of the realm. 21 E. 3. 3, pl. 7. 2. 
58. 28 i 
y 2 4n attachment was granted, upon affidavit that the party pro- 2 Jon. 47. 
} for ap 


fled after a prohibition delivered to him, in a ſuit for a ſeat in — 
church which the plaintiff claimed by preſeription; and upon 
appearance and examination upon interrogatories he confeſſed 

kc matter, and was fined five marks. x 

And not only an attachment lies for proceeding in the fame 2 
use pending a prohibition, but alſo for inſtituting a new ſuit for 

de lame thing; as, if a parſon libels for tithes, and a prohibition 

brought, and he libels for tithes of another year, the firſt not 


ative v 
because 
rohibiti 
ch will! 


te, whic 


he yet ug determined, an attachment ſhall be awarded. 
ele Xx 4 In 
other A 344 303 


2 


680 Prohibition, 


Cro. Car, In an attachment upon a prohibition, the plaintiff ſhall tech 


. 128. damages and coſts againſt the party for proceeding after the ut 8 
Vent. 348. of prohibition awarded. | K. A)! 
3 Ley. 360. | he 
5 8 es I, 
- 2 
Releaſe. ; 
FMS (B) 1 
and 
{s) Butitis Releaſe is the giving or diſcharging of a right of af (C) | 
-— max hg A which a man hath or may claim againſt another, or tha h 
a releaſe to Which is his; or, it is the conveyance of a man's intereſt or right (ne 
give poſſel- which he hath to a thing to another who (a) hath poſſeſs I. 
_ ace thereof, or (ö) ſome eſtate therein. 2. 
65. And therefore one tenant in common cannot releaſe to his companion, becauſe they ha 3. 
diſtin freeholds, Co. Lit, 200, (5) A releaſe cannot operate but upon an eſtate, Intereſt, or right 4. 
Roll. Rep. 197. 
Co. Lit. Releaſes are diſtinguiſhed into expreſs releaſes, or releaſes i 
** deed, and thoſe ariſing by operation of law; and are made d 4 
lands and tenements, goods and chattels, or of actions, real, pet 
ſonal, and mixt. D) \ 
Hob. 163. Theſe are to be adapted to the nature of the caſe, and the pur 
| ws 03» poſes for which the releaſe is intended; fo that if a man be ib capt 
i ſeiſed of lands, or diſpoſſeſſed of goods, and releaſe all actions, l E C 
WE | may, notwithſtanding, enter into his lands, or retake his goods, tl f E 
! right and property being {till in him though he hag diveſted lun 4 
ſelf of his remedy. Wi 
5 Co. 182. 80, where a man has divers means to come to his right, he m 00 1 
oo. Lit. 86. releaſe one, and yet take advantage of the other: but, if a mi 
has not any means to come to his right but by way of aCtiul wh 
there, by a releaſc of all actions his right by judgment of las! to t 
gone, becauſe by his own act he has barred himſelf of all meat (H) | 
to come at it. | 
Dyer, 56-7. Heretofore releaſes were conſtrued with much nicety and gre ma) 
38 ſtrictneſs, and being conſidered as the deed or grant of the pat J) 
Hed. 15. Were according to the rule of law taken ſtrongeſt againſt the re = 
Co. 148. leaſor. They now however receive ſuch interpretation as 0th [ 
Show: 15+ grants and agreements do, and are fayoured by the judges l. 
tending to repoſe and quietneſs. : 2, 
Mod. 99. Hence it hath been eſtabliſhed as a general rule in the en K 
-" A ſtruction of releaſes, that where there are general words only! R 
a releaſe they ſhall be taken moſt ſtrongly againſt the releale P ur} 
but, where there is a particular recital in a deed, and then gene (L) V 
words follow, the general words ſhall be qualified by the f 
words, 1 caſe 
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For the better underſtanding hereof we ſhall conſider, © 


a) Releaſes that are expreſs and by Deed : 2 


herein, 


1. Of the Words and Ceremony requiſite in an expreſs 
Releaſe. 


2. How far a Covenant or Agreement may operate as a De- 
feaſance or Releaſe. | 


3. How far a Diſpoſition by Will may operate as a Releaſe, 


(B) Releaſe by Operation of Law, how created, 
and the Effect thereof. 


(C) Releaſes of Lands and Hereditaments, how 
they enure : And herein, 
1. Of Releaſes that enure by way of Mitter le Eftate, 


2. Releaſes by way of Mitter le Droit. 
3- Releaſes that enure by way of Extinguiſhment, 


4, Releaſes that enure by way of Enlargement: And therein, 


of the modern Manner of Conveyancing by Leaſe and 
Releaſe. : 


5. What Eſtate or Intereſt paſſes by the Releaſe : And there- 
in, of the Words requiſite to an Enlargement. 


D) Who in reſpect of their Right and Intereſt are 
capable of releaſing. | | 
E) Of Releaſes by Executors and Adminiſtrators. 


8 far the Huſband's Releaſe ſhall bind the 
ife. 


) To whoſe Benefit a Releaſe ſhall enure; and 
who ſhall be bound thereby, though not a Party 
to the Releaſe. 


(H) How far a Poſſibility or Contingent Intereſt 
may be releaſed. f 

1 How the operative Words in a Releaſe have 
been conſtrued: And therein, of the Words, 


1. Claims and Demands, what are releaſed thereby. 
2. By a Releaſe of all Actions and Suits. 


(d Releaſe, in what Caſes reſtrained to the ſpecial 
Purpoſe for which it was given. 
(L) What Right and Intereſt ſhall be ſaid to be re- 


leaſed: And therein, of Miſrecitals and Exceptions 
in Releaſes, 
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Releaſe, 


(A) Releaſes that are expreſs and by Deed: Arg: Ho 


herein, 
: | Aco 
1. Of the Words and Ceremony required in an expreſs Re. Wiſer: any 
leaſe. And th 
— 2 5 L tells us, that the proper words of a releaſe are remi ts 4 oy 
Lit. 264. relaxes & quietum clamaſſe, which, have all the ſame bgnib⸗ , cf 
6e) Plow, cation. Lord Coke adds (a), renunciare, acquietare ; and fays, tht: wil 
140. there are other words which will amount to a releaſe; as, if the 4 10 it 
leſſor grants to the leſſee for life, that he ſhall be diſcharged d 10 | 
the rent; this is a good releaſe, 3 
Sid. 26 5.— Ho it hath been held, that a pardon by act of parliament of al W= be er 
1 debts and judgments amounts to a releaſe of the debt, the word 
redddit pardon including a releaſe. As in 
Enure as a releaſe. Cro, Jac. 696, - So, an obligee's acknowledging himſelf on good confidens plaintiff 
tion ſatisfied or diſcharged of all bonds, debts, and demands, is in judgment of law a good keel bond be 
9 Co. 52. Show. 331. , 
peniion 
Co. Lit. An expreſs releaſe muſt regularly be in writing and by deed, er, 
= = according to the common rule eadem modo quo oritur eodem nud 8 * 
43. 2 Leon. Aiſſolvitur ſo that a duty ariſing by record muſt be diſcharged by WM, * 
76. 213. matter of as high a nature: ſo, of a bond or other deed, pat dur 
2 Rol. Abr. . ths 18 ot 
408. 2 Saund. 48. Moor, 573. pl. 787. de plead, 
Sid. 177 But a promiſe by words may before breach be diſcharged or ae 
2 Sid. 75. releaſed by words only. witze b 
Cro. Jac. KS 1s NC 
433+ 620, . Ld. 
Cro. Car, As, where in aſſumpſit the plaintiff declared that the defendant We in : | 
383: don v. for valuable conſideration aſſumed to go a certain voyage in ſuc 
Stokes, a ſhip before Augy/? following, and alleged a breach in the no- 4. coy 
png to which the defendant pleaded, that, before any! 4. on! 
reach, the plaintiff the fourth of April at ſuch a place exoneravt ialzned 
eum of the ſaid promiſe z on demurrer the plea was held ſufficient Eads th 
without ſhewing how he diſcharged him, or that ſuch diſcharge Wkntif7 f 
was in writing. ä M, reciti 
Mod. 262. But, where in af-mp/it for 51. upon exchange of a horſe to bee 300 / 
5 6109-259: paid upon requeſt, the defendant pleaded that before the aden and | 
7. Weeks, brought the plaintiff did exonerate him of this agreement; muff; an 
plea was reſolved to be ill; for though a parol agreement may % came d 
diſcharged by parol before cauſe of action accrued, yet, after that, WWough. i; 
it cannot be diſcharged but by deed ; and here, the cauſe of ach conſtry 
did accrue at leaſt upon requeſt, aud therefore he ſhould he, other | 
pleaded the exoneration before the requeſt. z cover 
och 293. In treſpaſs for riding the plaintiff's horſe, the defendant pleaded mz bar, 
* that ſuch a day the plaintiff exoneravit him of the treſpals; 1 If the 
this was held an ill plea, in not ſhewing that the diſcharge #® Hei ws 
writing. Fith wary 
Leon. 2839 A releaſe of a right in chattels cannot be without deed- Fet he w 
r Ander- 2. Ho * wil 


ſon, Ch. J. 


— 


ace 


Releaſe, | 683 


> How far a Covenant or Agreement may operate as a De- 
| fealance or Releaſe. 


An 


A covenant perpetual, as that the covenantor will not ſue, with- Moor, 23; 
ut any limitation of time, is a (a) defeaſance or abſolute releaſe. A 
And this conſtruction has been made to avoid circuity of action; 937 | 


for if in ſuch caſe the party ſtehuld contrary to his covenant ſue, Briog. 118. 


fs Re. 


emi, Wi: other party would recover preciſely the ſame damages which 2 Bf. 9s. 
bent e caſtained by the other's ſuing. But, if the covenant be, that 1 113. 
ys, that be will not ſue till ſuch a time, this does not amount to a releaſe, 3 Lev. 41. 
» it the Wc: is it pleadable in bar as ſuch, but the party hath remedy only - 573+ 
ged of WM: his covenant. bl 4. 214. 


Num 786. Carth. 210. Ld Raym. 419. 691. (a) A defeaſance is only a conditional releaſe, and 
muy be executed as well after as at the time of the original contract. 2 Saund. 48, Cro. Elia. 623. 


t of all 


{ 
es As in debt upon an obligation, the defendant pleaded that the Cro. Elis. 


pantiff by indenture, &c. did covenant that he would not ſue the 353” As. 
. . 307. Rol. 
bond before Michaelmas, intending thereby that this was a ſuſ- Abr. 939. 
penſion of the action, and conſequently a releaſe ; but, upon de- 22 
murrer, the court adjudged, that it only amounted to a covenant, Jefferies, 
ad that for breach thereof an action of covenant would he, 

do, if the obligee covenants and grants to and with the obligor, Carth. 63. 
Plat during ninety-nine years he will not put the bond in ſuit; f 1. Allan 


this is only a covenant on which an action will he, but it cannot . Scrim. 
de pleaded in bar of the bond. ſhire; & wide Show. 46. S. C. 


It two are jointly and ſeverally bound in an obligation, and the Cro- Car, 


rged of Wligzee by deed (5) covenants and agrees not to ſue one of them; © 95. 
tals is no releaſe, and he may notwithſtanding ſue the other. 2 Salk. 575. 


. Ld. Raym, 688. See 12 Mod. 41 5. 448. 550, 551. (6) Bur, if two are jointly and ſeverally 


fendant bund in a bond, a releaſe to the one diſcharges the other. Ld, Raym. 420. 

in ſuch 

he non 4. covenants with B. to pay him 300. for the uſe of the wife — 
ore a, only for her life; in covenant brought on this, and breach — . 


alizned that there was ſo much of the 300 l. arrear, defendant Ld. Raym. 


pleads that there was another indenture between him and the 96% C. 
{charge e intifk fince the date or delivery of the deed of covenant declared —— 


on, reciting the ſaid covenant and agreement for the payment of admitted to 


ſe to bee 300/., wherein it was covenanted and agreed, that ſo long as a, > 1 
e ac“ and his wife did cohabit, the payment of the 3oo/. ſhould wy» > og 
at 3 wagt; and avers, that they did cohabit for the time the ſaid arrear 300 /. had 
may dem due, and pleads this in bar of the firſt agreement; and 8 
er tag in this caſe there could not have been any great miſchief hae — of 
f act100 conſtruing the deed pleaded a defeaſance or releaſe, there being opinion that 


o other parties to the deed; yet, as this was a ſum in groſs, and —— 


de covenant temporary and not perpetual, it was adjudged bave 
0 bar, amounted to a grant of the rent for the ſaid time; & wide Lev. 152. 


If the collateral anceſtor of the diſſeiſee releaſe to the difſeiſor 43 A@ pl. 
th warranty, and the diſſeiſor make a deed reciting the releaſe ift. 2 
I warranty, and covenant though he be empleaded or ouſted, La. Rejan 
Ft he will not take advantage of the deed or warranty, that is a 690. cited, 
ace; and if the diſſeiſor plead the releaſe with warranty oy | 
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| Kop, 5. 


Bro. 
Eſtranger al 
Fait. pl. 21. 


Carth. 64. 
210. 
Show. 46. 
330» 350. 
2 Show. 


re 
2 Salk, 573. 
pl. 2. 


2 Mod. 223, 
Strangford 
v. Green. 


Stil. 286. 
Vent. 39. 


bar of an action brought by the diſſeiſee, he ſhall be rebutted fron 
the warranty by his own deed. But in this caſe if the diffeify 


etecu 
the d 


had covenanted only not to bring a warrantia charte, or not 9 A. 
vouch, there, it would only have been a covenant, becauſe there i bor 1; 
would have remained a remedy upon the warranty. of all 
A. having a rent- charge iſſuing out of three acres, B. purchald i death 
two acres thereof, and A. covenanted and granted to and with 3 meda 
not to diſtrain in thoſe two acres for the rent. By Glanuil it u +ricd 
held a releaſe ; but Anderſon. contra; but per cur.— If it be a got. 
leaſe, the tenant of the other acre may plead it, for thereby the A. 
rent was extinct. nd d 

If A. be bound to B. in a certain ſum, and B. covenant and was, 
grant with C. a ſtranger to the bond, that if A. do ſuch a thing, any n 
the obligation ſhall be void; this does not amount to a . paymi 
leaſe. 

If a letter of licence contain the following words, viz. that if _ 
the creditor ſue within ſuch a time his debts ſhall be forfeited; WM word 
ſuch licence is pleadable in bar as a releaſe, for the words, fl befor: 
be forfeited, make an abſolute defeaſance upon a ſuit commenced, will {: 

Obligee reciting the bond covenants to ſave the obligor harm. Un 
leſs: it is an abſolute releaſe; and if upon a contingency, it is to! 
conditional releaſe, becauſe it has an expreſs relation to the *a | 
bond. * me. 

An award that all ſuits ſhall ceaſe hath the effect of a release “ 2 
and the ſubmiſſion and award may be pleaded in diſcharge at lis for 
well as a releaſe, | | by the 

theref 
1 

3- How far a Diſpoſition by Will may operate as a Releaſe, — 

It ſeems agreed, that a will, though ſealed and delivered he o 
cannot amount to a relcaſe, becauſe it is ambulatory and revocalle | : 
during the teſtator's life; alſo by reaſon of the executors” conſt The ; 
requiſite to every diſpoſition of a perſonal thing by will, and tht 3 
injury that might accrue to the teſtator's creditors, were a wil | 
allowed to operate as a releaſe. 

And therefore where in debt upon an obligation, by the rep (B) 


Sid. 421» 
Pidgeon v. 
Harriſon, 


x P. Wms. 
83. pl. 16. 
Elliot v. 
Davenport. 
2 Vern. 521. 
S. C. 


2 P. Wms. 
332+ pl. 95. 
Rider V. 
Wager. 
[See the 
caſes of Sib- 
thorp v. 
Moxom, and 


. extinCt, and ſuch releaſe by will intimates no more * 


ſentative of a teſtator, the defendant pleaded that the teſtator I 
his laſt will in writing releaſed to the defendant; this was 
judged ill, and that no advantage could be taken hereof by ples 

But it hath been held in equity, that though a will can 
enure as a releaſe, yet provided it were expreſſed to be the intel 


| a f 
tion of the teſtator that the debt ſhould be diſcharged, the wil cof 


i an 
would operate accordingly ; and Lord Cooper ſaid, that in ” enn 
cafe it would be plainly an abſolute diſcharge of the debt thoug Uſſeife 

the teſtator had ſurvived the legatee. abs If a 
So, in another caſe, it was held by Lord King, that a releale f zone f 
will can only operate as a legacy, and mult be aſſets to Pa) © beef 
teſtator's debts; and if a debt ſo releaſed by will be afterwar f relea 
received by the teſtator himſelf in his lifetime, the vn intent 
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ed fron 
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ſe there 
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that i 
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' conſent 
and the 
re a wil 


e repre- 
ſtator df 
was 3 
y ples 
can 
je inten- 
the wil 
t in ſuc 


t thoug 
cleaſeb 


pal de 
terwards 
legacy 4 
25 the 
execute 


Releaſe, CT 
the teſtator's 'death / trouble or moleſt 


executors ſhall not after Toplis v. 
Baker, 1 7 


the debtor. ö 


A. deviſed to his ſervant B. a legacy of gol. and 201. per ann. 2 Vern. 116. 
for his life; and by his will acquits, exonerates, and diſcharges B. Fin v. 
of all debts, accounts, reckonings, and demands whatſoever at the 
death of the teſtator: B. had a trunk of teſtator's in which were 
medals, jewels, &c. and it was made a doubt, and direQed to be 
tried at law, whether by theſe words the trunk, &c. paſſed or 
not. | 

A. deviſes 1007. to B., and by his will releaſes to B. all debts z Vent. 236. 
and demands, and afterwards A. lends B. 1001. and the queſtion Roben v. 
was, Whether the will ſhould diſcharge the 100/. lent without 
any new publication? The court doubted ; however, they decreed 
payment of the 1001. legacy, and left the executor to recover the 
100/, lent, if he could, at law. 

If a debt is mentioned to be deviſed to the debtor without zVem. 322. 
words of releaſe or diſcharge of the debt, and the debtor die itte. 
before the teſtator; this will be a lapſed legacy, and the debt 
will ſubſiſt. 

[In the will of John Adair was the following clauſe : « I deviſe Maitland v. 
« to my brother, the Rev. Mr. Adair, 2000/. I alfo return him 2 * 
« bond for 4001. with intereſt due thereon, which he owes 5 : 
© me.” It appeared by the Maſter's report, that the above bond 
was a joint bond in the Scotch form by the teſtator's brother and 
his ſon. The queſtion was, Whether this diſpoſition of the bond 
by the will amounted to a releaſe, or was only a legacy, and 
therefore lapſed by the death of the teſtator's brother in his life- 
time, and the bond was {till remaining in force againſt the co- 
obligor and executor of his father? Lord Chancellour— There is 
not the leaſt doubt as to the bond. It is diſtinctly a legacy to 
the brother. The inquiry directed, whether it remained in the 
hands of Mr. Adair, ſhews what the court thought at the hearing. 

There is no foundation therefore for Thomas Adair, the ſon, to 
have the bond delivered up.] 


(B) Releaſe by Operation of Law, how created, and 
the Effect thereof. 


R Heaſes by operation of law are created ſometimes by deed, or Co. Lit, 
may be without; as, if the lord diſſeiſe the tenant, and make 264. b. 

2 feoffment in fee; or, if the diſſeiſee diſſeiſe the difſeiſor's heir, 

and make a feoffment in ſee; this is a releaſe in law of the 

ſeignory in the firſt caſe, and both of the right and action of the 

lleiſee in the ſecond. 

If a diſſeiſee releaſe to his diſſeiſor's leſſee for life, his right is Co. Lit. 
done for ever; but, if he diſſeiſe his diſſeiſor's heir, and make a 264265. 
leaſe for life, his right is releaſed but during the leſſee's life, for 
treleaſe in law is more favourably taken according to the party's 
mcut than an expreſs releaſe in deed: 1 
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Co. _ If the obligor makes the obligee his executor, and he accepts 
" the executorſhip, this in law is a releaſe of the action (a), but ti 
Hutt: t2$. the debt or duty remains, for which the executor may retain, but 


—— i ſuch retainer can only be againſt creditors who are in an equi 
— the degree with himſelf. 
action is not ſo much as ſuſpended, and the executor may ſue the heir of the obligor where the her 
bound. Roll. Abr. 940. Salk. 304. — So, if a creditor is made executor with others, he maj 
ſue the others, eſpecially if he hath not adminiſtered. Cro, Car. 372. Jon. 345. Off. of Exec. zr 
[And the bare appointment of a creditor to be executor, if he refuſe to act, will not extinguiſh hi 
legal remedy for the recovery of his debt. Rawlinſon v. Shaw, 3 Term Rep. 557.] 


xecuto! 
xecuto! 
ould ne 
botwith 
rought 
imſelf. 
If the 
he obli 
es firſt 
he refu 
57 the 0 
It is 

xecuton 
im of t 
whereof 
ebts ar 


$ Co. 126. 80, if the obligee makes the obligor his executor, who admi. 
_ of Kr. niſters ſeveral goods, but dies before probate, this in law is a f. 
Salk. 300. leaſe. So, an adminiſtrator who is a creditor may retain ſo much 
of the inteſtate's aſſets as will ſatisfy himſelf. But an executar 
de fon tort who is a creditor cannot retain, becauſe this would be 


allowing him to take advantage of his own wrong. 


Oro. Car. A. and B. are bound in an obligation jointly and ſeverally to C, rom hi 

. PO and after A. makes D. his executor, and dies, and D. takes upon eſtator's 
ol. Abr. him the execution of the will, and fully adminiſters all the goods Wi hach b 

+, * of A., and after the obligee makes the ſame D. his executor, and er the 


Mets, at 
eſtator”s 
[A te 
d his ne 
Ps inde 
0 him 1 
he next 
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ndebted 
28 cont 
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Joint in 


v. Webb. dies; and the queſtion was, Whether this was a releaſe or es- 
tinguiſhment of the obligation as to B.? and adjudged to be no 
releaſe, becauſe he had it in another's right. 

Ed. Raym. Debt upon bond by the plaintiff as executor of the obligee; the 

Caveth y, defendant pleaded that the obligee made the defendant executor 

Philips. during the minority of the plaintiff, and that the plaintiff became 
executor at his age of ſeventeen: the plaintiff demurred.- 
Per cur. This cannot be a ſuſpenſion of the action, becauſe the 
defendant was only executor in truſt for the plaintiff during bs 
minority. 

2 Lev. 73, If A. and B. be jointly and ſeverally bound to C., and A. make 

Cock v. C. his executor, or (as the caſe was) make D. his executor, who 

makes C. his executor ; in this caſe, if C. has not received {atib 

faction of the aſſets of A. he may ſue B., for being jointly and 
ſeverally bound, he may ſue which of them he pleaſes. 

Sid. 79. If an obligor adminiſters to the obligee, and makes his execute, 
and dies, the creditor of the obligee may well bring an action 
againſt him. 

50. 136. If the obligee makes the obligor his executor, this is a releak 


Sa. 206. law, in regard it is the proper act of the obligee, who therebſ cutor, 
makes the executor the only perſon capable to receive 1 N 
pay, &c. ; N 
2 co. 136. ut, if the obligee dies inteſtate, and adminiſtration of the in 1 


u execu 
ers, 
lf Bl fe 


ng „ goods of the obligee is by the ordinary granted to the obligof, 
(5) Bur, if this does not (5) extinguiſh the debt, for he comes into the ad 


an admini- miniſtration by the act of law, whereas the other is the act of the 


ſtrator, hay- * if t 

ing no aſſets, party: 0. r 
pays a debt of the inteſtate to the value of the bond out of his own money, this will amount 04 W } p 
leaſe. Salk. 306. | ut, if 


ä Wand 
Plow. 264. If the debtee makes the debtor and another. co-executors, - i 
Leon- 320. one of them makes his executor, and dies, the — 
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zecutor ſhall not have an action to recover the debt againſt the 

jecutor of the debtor, becauſe the debt was once extinct; for it 

2uld not be brought but in the names of both the co-executors, 
rotwithſtanding one alone adminiſtered z and it could not be 

rought in both their names, becauſe the debtor could not ſue 

imſelf. 


be bert 6 , 

| he 4 If the obligee makes the obligor and others his executors, and Salk. 308. 
2 he obligor refuſes, but the others adminiſter, and the obligor 7% Holt 
gui i 


ies firſt, yet the debt is releaſed, for the obligor notwithſtanding 
he refuſal might have come in and adminiſtered, and the probate 
by the others was for his benefit. | 


adm. | 
+ 2 re. lt is ſaid by Ch. Juſt. Holt, that a creditor making his debtor Salk. 304 
much Mrrecutor does not operate as a legacy, or amount to a bequeſt to -u 4 


im of the ſum due, but to a payment and releaſe; the meaning 4373. - 
phercof is, that ſuch executor having aſſets ſufficient to pay the Oc. of Ex. 
kbts and legacies of the teſtator, is diſcharged of the debt due 160. Chan, 


ly to C, em himſelf, as he by law is entitled to all the refidue of the Ca, 292: 
s upon A eſtator's perſonal eſtate after payment of debts and legacies. But m—— 
» goods bath been adjudged, that in caſe of a deficiency of aſſets either . 5 
or, an er the payment of debts or legacies, ſuch debt is to be deemed which wide 
; or er. Pre, and the executor accountable therewith as ſo much of the 539% g. 
> be no Wi ftator's perſonal eſtate. 3. — 
A teſtator bequeathed to his brother 5007. and the like ſam Carey v. 
ee; the bis nephew, and appointed them his executors. The brother Co 
xecutor r indebted to the teſtator 5000/7., and the nephew was indebted Rep. 110. 


became N him 1000/. at the time of his deceaſe. A bill being filed by 
rred. e next of kin, praying an account of the perſonal eſtate of the 
uſe the WWeitator, and particularly of the ſums in which the executors were 
ring lus debted to him, and payment of the ſame to the plaintiffs ; it 

8 contended on behalf of the defendants, that the appointment 
. make I the brother and nephew executors was an extinguiſhment of 
* e debt: that this was clearly ſo at law; and that there is no 
d ſat 


le, in equity, where it has been holden otherwiſe, except where 


iy and ere has been a direct gift of the reſidue : as in the cafe of 

dun v. Selwin, ca. temp. Tall. 240. ; and even there, Lord Talbot 
xecutor, Woke of it as an undecided point: but that there was no cafe 
v action lere it had not been holden an extinguiſhment againſt the next 


kin, But Lord Thurlowe ſaid, he thought it had been a ſettled 

ant in a court of equity, that the appointment of the debtor 

Kcutor, was no more than parting with the action; and declared 

a truſt for the next of kin.) 

If an infant at the age of ſeventeen make his debtor executor, Co. Lit. 


of the B's in law is a releaſe; for as the law gives him power to make 264. 
1 ener, it gives his executor the ſame advantages with 

t aus urs, 

> of the Bi Us ſeme obligee marry the obligor, or one of the obligors; 8 Co. 136, 


* i there be two feme obligees, and one of them marry the ©:Lit-264., * 


dior ; theſe are releaſes in law. 
. if a woman, executrix of the obligee, take the debtor to 3 Co. 136. 
ad, this is no releaſe in law, becauſe ſhe hath the debt in 8 
ar 


Rig as. 


14 
* 

1 
; 
5 
F 


: 
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114. another right; and if this amounted to a releaſe in law, it woul 
* — be a devaſtavit, whieh is a wrong the law will not ſuffer. 


med 
Was 2 


it was ſuſpended but not extinguiſhed, for that after the huſband's death an action would lie agen N idenc 
executor. Moor, 236. pl. 368. Leon. 320. Dould 
2 Roll. Abr. If A. and B. are bound in an obligation jointly and ſeverally u 3 
33" 0. C., and C. makes D. the wife of A. his executrix, and dies, an 
Moor, 855. D. adminiſters, and after A. the huſband of D. makes D. his 0 R 
Frier v. executrix, and dies, leaving ſufficient aſſets to pay the debt, a 
Guaridge. after D. dies, and E. takes adminiſtration of the goods of C. the 
obligee not adminiſtered, yet he can have no action upon the o 1. 
ligation againſt B. the other obligor, becauſe that when the 
obligor made the executrix of the obligee his executtix, and lM) Eleat 
afſets, the debt was preſently ſatisfied by way of retainer, and tha 1. ] 
by conſequence no new action could be had for the debt. reation 
co. Lit. By an intermarriage all contracts between the huſband mW. Þy » 
_ 136. wife for debts due in præſenti or in futuro, or upon a contingeq von w! 
Dyer, 140, Which may become due during the coverture, are releaſed a When 
extinct, becauſe the huſband and wife make but one perſon ¶ le, as | 
law; and it is holden by Juſt. Gould, that if there was an exptind one 
agreement that they ſhould not be releaſed by the intermarriageM@reteniio 
it would be void, as inconſiſtent with the ſtate of matrimony. late. 
Hob. 216, But it is the better opinion, and founded on a great variety of For if 
—* : caſes, that promiſes, covenants, and agreements for the per other 
21 formance of a thing which is not to happen during the coverturleaſe is 


Oro. Jac. as payment of money after the huſband's deceaſe, are not release this 


hs by the marriage. painſt t} 
alm. 99. 
Roll. Rep. 343. 2 Roll. Abr. 407. Godb. 271. 2 Roll. Rep. 162. Lit, Rep. 32. Hel. iſ" the w 
2 Sid. 58, dem, fu 
Marcener ti 
Ld. Rm. Alſo, it hath been adjudged by two judges againſt Halt, Ch. Jul 
8 In that where A. entered into a bond to his intended wife, condition And he 
* to leave her at his death 1o000/. if the ſurvived him, that fu pafs 
Lill. Ent. bond was not releaſed by the marriage, as nothing would be ch mu 
Salt. 42, during the coverture, and as it would be contrary to the erpꝶ Nate, a 
Holt, — agreement of the parties. But the Ch. J. inſiſted ſtrenuouſſſii But, if 


Ich other 


pl. 12. that a bond differed from a promiſe or covenant, being debitum! 


N 67. preſenti, though ſolvendum in futuro ; and that the rule of e thi; 
ing 512. could not be controlled by the intention of the parties. ning pat 
pl. 687. 515. pl. 691. 12 Mod. 288. Gage v. Acton. | Wngurſh 
2Vern. 290. Alſo, where a man entered into a bond to his intended wil 45 — 
— 43, Conditioned to leave her 10000. and the huſband mort aged e diſtin, 
Chan. 237. Eſtate and died, not leaving perſonal aſſets to diſcharge tne bo May rel, 
[tis now it was decreed in equity, that admitting the bond void at lau, M Abs 
ns that it ought to be made good in equity, and that ſhe ought to cds "hl 
may be en- and hold the land till ſhe was ſatisfied her debt. th, and 
forced at lac againſt the heirs of the huſband. Milbourne v. Ewart, 5 Term Rep. 381. and Hae on 
dim. Foord v. Foord, there cited. ] ent, 
- in caſe *0wn na 
Cannel v. The feme gave a bond to her intended huſband, that ine ohn 
5 F. Was, their marriage ſhe would convey her lands to him in r ö Aung of 


243 \ vL, Y, 
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ied; the wife died without iſſue, and then the huſband died: 

was adjudged, that the bond, though void in law, yet was good 

dence of the agreement in equity; and the heir of the huſband 

ſhould compel a ſpecifick performance againſt the heir of the 

nite, | | 


ally u . 

ES, 2nd | 5 | 5 * 
D. ki 0) Releaſes of Lands and Hereditaments how they 

bt, and | enure: And herein, Th ; 
C. the | | Ha” Sree - | 

my 1. Of Releaſes that enure by way of Mitter le E/tate. 

en | | | 
nd |) Eleaſes, ſays my Lord Coke, may enure four manner of ways: Co. Lit 103: 
nd ther 1. By way of mitter le eſtate. 2. By way of enlargement or * 2736 O 


ration of eſtate; upon both which a rent may he reſerved. 
. By way of mitter le droit. 4. By way of extinguiſhment 
pon which two. laſt no rent can be reſerved, 1 


ingen 

ſed u When two or more become ſeiſed of the ſame eſtate by a joint Co. L 
erſon de, as by a contract or deſcent as joint-tenants or coparceners, | 
 expreliWod one of them releaſes: to the other his or her claim, right, and 


narriap 
ony. 
ariety 0 


retenſions, ſuch releaſe is (ſaid to enure by way of matter le 
Late, - 
For if there be two joint-tenants, and one of them releaſe to Co. Lit 273. 


the peri: other, the releaſee is in by the original conveyance z and ſuch 00 But, is 
vertu eleſe is no alienation, nor doth it make (a) a degree (5); nor there are 


ale" this be any injury to a ſtranger's precipe, for he may bring it three joint- 


gainſt them all, and if any of them diſclaim, the reſt muſt defend — 


Ir the whole, or loſe their intereſt. | to another 
I them, ſuch releaſe makes a degree. Co- Lit. 273. b. Winch, 34.——_—-5$o does the releaſe of ons 
Mmarcener to another. Co, Lit. 273. b. (5) Booth, 33. 


Hetl. 1 


Ch. Jul | 
dition und herein it is to be obſerved, that joint-tenants can only regu- 77: title 
that fur paſs their eſtates by releaſe ; and that by reaſon of the privity — 


1d be dich mult neceſſarily be in releaſes which enure by way of mitter 


e expel , a fee-fimple paſſes without the word Heirr. | | 

enuoußſ but, if there be two tenants in common, they cannot releaſe to Vd. title | 

debitun ick other, but they muſt paſs their eſtate by feoffment, ec. be- Jus 
aſs l: . . j Pr” tenants and = 

le of e thi; eſtate being eſtabliſhed by different notorieties, each Tenants in | 


ung paſſed by diſtinct liveries, they muſt paſs to each other by a Common. 
munguithing livery, elſe it cannot be known in whom ſuch parts | 


ided wil s formerly had paſſed by a diſtinct livery. | | 
oaged as to coparceners, they having in reſpect of the deſcending ide title 
Sedo düiſtinct eſtates, they may paſs the ſame by feoffment, Sc. orarccheres 
av, i. y releaſe to each other, and ſhall join in an aſſiſe, as each is 
** 7 per my & per tout. 

pece are two coparceners, and the one enters in the name of 2 27. 


", and the other releaſes to him, this countervails entry and 127176 
Minent, and is good cauſe of voucher z but where one enters in 2 Roll. Abr. 
en name only, and claims to him alone, and the other re- 403. 

"3 to him, this is only an extinguiſhment of the right, and no 

ung of the eſtate. * 0 | 

Va. v. Yy 11 


and Hoſe 


in caſe 


fee: 3 


+ Colit.274, If therebe two parceners of a rent, and one of them mam ir if + 
b. Raym. tertenant and the other releaſe to her, this ſhall enure by way d gem. 
$13: GUS | ritter le gate, and yet the rent was ſuſpended at the time of tis . , 
| releaſe : but if ſhe had releaſed to the huſband, it would has i. . 
enured by way of extinguiſhment. 


| L 
2 Roll. Abr. One joint-tenant of a reverſion depending on a leaſe for life may _ 
4®93- + releaſe to the other; but, if the rent be * 
Ley, x67. e! 3 but, u arrear, the one cannot re pole 


leaſe his intereſt in the arrearages to the other. 
a Rall. Abr. If A. feme ſole and B. are jointenants for life, and A. takes C 
2 Roll. Rep, to huſband, and after A. and C. levy a fine to B. by which the 


by right 
po poſſe 


292. 485. grant the land to B. & quicquid habent, &c. and his aſſigns, wich . 
Faface v. warranty, and after B. dies, living A., yet the leſſor may enter inn x9 
Semen the whole, and there ſhall not be any occupant of any part, b-W...: 7 
cauſe this fine enures as a releaſe, not by mitter le glatt, but H ... 
way of extinguiſhment. n whom 
— 3- If one joint copyholder releaſe to his companion; this is gool appear 


without ſurrender or admittance, for the firſt admittance was 

them and every of them, and the ability to releaſe was from tbe 

firſt conveyance and admittance. 

Winch, 3. If land be given to two upon condition that they ſhall net 

alien, and one of them releaſe to the other, this is no breach f 

their condition. | 

Vavgh. 45 If two joint-tenants in fee let the land for life, reſerving a ren 
to them and their heirs; if one releaſe to the other and his hem 
this releafe is good, and he only, to whom it was made, aunt fo: 
have the rent of tenant for life, and a writ of waſte without u 
tornment to ſuch releaſe, for the privity which was once betwee 
the tenant for life and them in the reverſion. 

2 Jen.135, A. and B. joint-tenants for their lives, remainder to the firll ia 

_ 413+ of A. in tail, and ſo to the ſecond, Sc. remainder to the ng 

Bey. Heirs of B. Before any iſſue had A. releaſes to B. and his 

Vent. 345- and after hath iſſue a ſon; aud the queſtion was, If by this x 


Ar 10 _ leaſe before the birth of a ſon the contingeut remainders vn | not | 
adjveges deſtroyed? And though it was urged that this uniting of ü releaſe: 


thay the eftate for life with the remainder in fee, being by conveyance 
cone act ſubſequent to the limitation of the contingent rewainen 
were de- and before they came in being had deſtroyed them; yet ü Vn Ui, 
toc adjudged by three judges againſt Dolben, that theſe contmgüg n 1s 
renne aa Temainders were not deſtroyed, for that to ſome pu — 
Contingeat Whole fee was executed in B. immediately upon frit ca 
Remainder, yeyance, and this releaſe of A. gave him no greater eſtate 88) 
_ „ any other degree than he had before, for after ſuch releaſe be 
in of the whole eſtate by the leſſor, as he was before, aud 
would have been had it come to him by ſurvixorſhip. 


2: Releaſes by way of Mitter le Droit how they enure. 


Co.Lit.274 Releaſes are ſaid to enure by way of mitter /r Grait whe 
276. perſon is diflciſed, and he releales to the difeiſee, uu 
coffee, who being in poſſeſſion are therefore capabic of 
releaſe of the right. * 
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bete be two diſſeiſors and the diſſeiſee releaſe to one of lit . 
Aken, he hall hold out his companion, becauſe the diſſeiſor comes 7/3 
fe in by no lawful or eſtabliſhed” act of notoriety, which ought to | 
have WW). defeated before the manner of poſſeſſing can be altered; and 

4-refore though he poſſeſſed as 2 joint-tenant before the releaſe, 

ret, after the releaſe, he ſhall ouſt his companion, becauſe he was 

poſſeſſed of the whole before by wrong, and now being poſſeſſed 

by right, it follows, that the poſſeſſion of the other wrong-doer is 


jo poſſeſſion at all. 


3 good appears that the freehold is in another, ranty, which 


was of is much favoured in law. Co. Lit. 276. 
the | 

"1 5, where a diſſeilor makes a leaſe for life,. the remainder in Co Lit 

all net ind the diſſeiſee releaſes to the tenant for life, or to the re- 

ach under: man; this enures to them both, becauſe coming in by a 


den conveyance, it cannot be altered unleſs it were defcated by 

p att of equal notoriety, © + - 25 | 
li a dificifor makes a leaſe for life, and the diſſeiſee releaſey to C Lit. 276; 
mnt for life, this ſhall not enure to him in reyerſion, becauſe | 
releaſe cannot alter the eſtate that paſſed by the feoftment 

thout ſome act that deſtroys the feoffment. ; | 
H, if there be two diſſeiſors, and they make a leaſe for life, Co.Lit.276, 
Ache dificiſee releaſe to tenant for life, this ſhall enure to 


em all. | 

lf there be tenant for life, the remainder in fee, and tenant Co. Li. 276. 
t le be diſſeiſed by two, and he releaſe to one of them, he 
pot hold out his companion. So, if the remainder-man 


6 releaſed to one of the diſſeiſors, he ſhould not hold out his 
mon. 
Iu, if tenant for life and he in remainder join in a xcleaſe to Co. Lt 276; 


 wſciſor, he ſhall hold out his companion, becauſe when the 

hon is notoriouſly in them both, each of them axe capable of 

dre, and when one bas obtained a releaſe, it makes hi 

don rightful, and his holding out his companion makes 

=euiztcly notorious that the eſtate is in him alone. 5 

W lo, if the diſſeiſors make a leaſe for years, and the diſſeiſee Colic. 2754 
= to one of them, this ſhall enure to them both, becauſe he 

wt make it notorious that the eſtate is in him alone, becauſe 

bald out his companion during the continuance of the 

> or years, N : : ; 

e if two joint-tenants are diſſeiſed by two, and one releaſes to Ca. Lit. 3c; 
d them, he ſnall not hold out his companion, becauſe he 

Crd an ef Bs hole, herugls 5 Ing angs the whoſe 

| o there can be no act of notoriety whereby the eſtate 

rear to be in one diſſeiſor. W 

Yy 2 F 
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Co.Lit.277. If the king's tenant for life be difſeiſed by two, and he relexf 


There is to one of them, this enures to both, becauſe he can only he Pu 
not any ſuch 1. : ; J beatts 
poſition ia diſſeiſed of an eſtate for life ſince the reverſion in the king cannot ay 
fo. 277- be diveſted *. | Gli 
either a or b. ILY a . 3 f | Nowe 
1a 276. a. it is ſaid, if the king's tenant for life be diſſeiſed by two, and he releaſe to one of then, ſhew | 
he ſhall bold out his companion, for the diſſeiſor gained but the eftace for life. all; 
co. Lit. a6. If there be tenant for life, remainder in fee, and they be dil 
ſeiſed, tenant for life cannot releaſe to him in remainder, becaul But 
the naked right cannot be transferred. "Oy 
Oo. Lit. 276, If the heir of the diſſeiſor be diſſeiſed, and the diſſeiſee reli ..;-.; 
Co. 152. to ſuch diſſeiſor, and after the heir recover againſt ſuch diſccilnhl ...... 
the right of propriety goes along with it, becauſe, when the bel xcept: 
recovers, he defeats the poſſeſhon of the diſſeiſor as if it had ne And 
been, ſo that the diſſeiſor can never recover in any action; for; lieiſee 
the writ of right he muſt lay the poſſeſſion in himſelf or ſome MY Uem, t 
his anceſtors; and this he cannot do in this caſe, for here te das- i: 
never was any poſſeſſion in him but what was totally defeated s due 
deſtroyed ; and he cannot recover by the old poſſeſſion of th 3 
diſſeiſee, for that was turned into a naked right, which could noi «+ :+ ; 
be transferred but to a true and real poſſeſſion; and here bei t+ 6;-] 
no poſſeſhon but ſuch as ſtands defeated, it is the conyeyance d 85 xe 
naked right, which the law will not allow. | I tie 
o. IAt. 277. If the heir of the diſſeiſor be diſſeiſed, and the difſeiſee releal In. fe 
Fn _ | 92 Au, 101 
to the diſſeiſor upon condition, and the condition be broken, t * 
reveſts the naked right in the diſſeiſee, becauſe when the condi &e ford. 
is broken the releaſe is as if it had never been, and. therefore 18] "mY 
diſſeiſee may recover by virtue of his ancient ſeiſin. Y FMOTY 
Co.Lit. 276, If two men gain an advowſon by uſurpation, and the ry. - 
| patron releaſes to one of them, he ſhall not hold out his co .. , 15 
panion, but it ſhall enure to them, for their clerk came in by lake adya 
miſſion and inſtitution, which are judicial and notorious acts. 80 wh 
Corn RE 3 ſet if he 
3. Releaſes that enure by way of Extinguiſhment. anal 
| | | | , | nere 
E6.Lit:27% In ſome caſes where the releaſee cannot have the thing relea bad, for 
b. 280. by way of mitter le dreit, &c. yet the releaſe {hall enure by wal dare right 
extinguiſhment againſt all manner of perſons : as, when tie nl... oh 
releaſes his ſeignory to his tenant of the land, or, wht But, if 
grantee of a rent-charge or common releaſes to the 2 bent in fe 
ſuch releaſes abſolutely extinguiſh the rent, c. although u Wtinpuiſhe 
leaſee be only tenant for life. . Teen the | 
Lit. ſect. If a leaſe be made to one for life, reſerving rent to the k eceſſity be 
450. and his heirs; if the leſſee be diſſeiſed, and after the 2 x Wrears: 

A to the leſſee and his heirs all his right in the land, . If a fem 
: leſſee enter Arr this caſe, the rent is extinct, but the git AM leme, t. 
rxrexerſion doth not paſs. 2 ad, both 
Lit. ſect. If there be lord — tenant, and the tenant be difſiſed, a E the te 
+54 lord releaſe to the diſſeiſee all the right which he . ers of the 

ſeignory or in the land, this rgleaſe is good, and the Wenn; 


extinct. Kio ertingui 


teſts on the land, and the lord takes them for rent arrear, the Lit ſeck. 


vF-iſee ſhall compel “ him to avow on him; and if the lord »' See the 


the diſſeiſor, and then the lord diftrain his beaſts for rent in 
near, he may compel the lord to avow on him, and the lord 
cannot traverſe the diſſciſor's title, having once admitted it by 
xceptance of the rent from him, | 


lidciſce ſhould put in his beaſts, and the lord ſhould diſtrain Þ: 
them, the difleiſee cannot compel the lord to avow on him, be- 
uſe it was his own laches to let the diſſeiſor continue till rent the con- 

was due and accepted,  » trary, be- 


by bs. ] 


by title, and then the diſſeiſee cannot compel him to avow upon 
bim, for he has loſt the right of poſſeſſion; and the diſſeiſee 
emnot put his beaſts on the ground, and therefore cannot compel 
the lord to avow an him, and therefore the lord muſt take the hei 

who has ſuch right of poſſeſſion to be his rightful tenant; but becauſe 
the diſſeiſee may enter and occupy the land before the deſcent caſt, 
tterefore the lord may releaſe to him and diſcharge the contract, 
wich is to his benefit, and is ſtill ſo far ſubſiſting that he may 


lake advantage of it. 


ſet if he in the reverſion releaſes to him afterwards, it ſhall 
atnguith the rent. | 


and, for a releaſe of a bare right to land to one who has but a 
due right, is void; but a releaſe of a. ſeignory to him who has 
Wt 2 right, is good to extinguiſh the feignory. | 
But, if there be lord and tenant, and the tenant make a fegff- Co. Lit. 
tent in ſee, and afterwards the lord releaſe to the feoffor; this, 269. 
winzuiſhes nothing, for by the feoffment the relationſhip be- 457. 
ween the lord and tenant: is deſtroyed, and the feoffor only of 
eceſſuy becomes tenant in the avowry till the lord procures his 
rears, : - 
| If a feme meſne marries her tenant, and the lord releaſes to Cs. Lit. 
the eme, the ſeignory is. extinct; but, if he releaſes to the huſ- 80 · 
band, both the ſeignory and meſnalty are extinct. | 

lf the tenancy be given to the lord and a ſtranger, and the Co. Lit. 
ns of the ſtranger, and the lord releaſe all his right to his 280. 
© 100; this not only paſſes his eſtate in the tenancy, but 

® Etnguilhes his right in the ae; PE... 

| Yy 3 I 


Releaſe, 693- 


But yet, if the tenant, notwithſtanding he is diſſeiſed, puts his . Co.Lit. 268, 


zwows upon the diſſeiſor as his tenant, and the diſſeiſee reply and ft. 21 H.8. 


hew the ſpecial matter how he was tenant and was diſſeiſed, this 2 


fall abate the lord's avowry f. + For the 
. a diſſeiſee is tenant to him in right and in law. 


But, if the tenant be diſſeiſed, and the lord accept rent from Co.Lit.268. 


And according to my Lord Coke, if after ſuch acceptance the Co. Lit. a68. 
LBut 48 E. 3. 
9. ſeems to 


: cauſe when 
the ten2nt pleads the diſſeiſin to compe! the lord to ayow upon him, it is ſtrange, that the lord, by his 
em act ot acceptance, ſhuuld maintain his avowry, and deſtroy the feudal contract. Gilb, Ten. 


So, if the diſſeiſor dies ſeiſed, the heir of the diſſeiſor comes in Co. Lit. 268. 


do, where donee in tail releaſes to the diſſeiſor all his right, co. Lit abo. 


There is a diverſity between a ſeignory and a bare right to Co. Lit. 268, 


Lit. ſect. 


| - Releaſe, 
Co. Lit. I leffet for years be ouſted, and he in the reverſion At 
7% -and the leſſee releaſe to the diſſeiſor, the difſeiſee may enter, ij 

the term for years is extinct and determined. But, were it in 


want © 
the po 
the lef; 


caſe of a leſſee for life, it would be otherwiſe, becauſe the an i that he 

ſeiſor has a frechold whereupon the releaſe of tenant for life ny If a 
„ 2 | ; afterwa 
Feta Leſſee for years deviſed: the term to his wife for life, the e ten; 
rumper, mainder of the 2 to J. S. who by deed releaſed all his n {crvices 
intereſt, term for years, poſſeſſion, and demand in the faid lM mainde: 
to him who had the reverſion in fee; and by this, it was hel releaſe « 
that the poſſeſſion was extinguiſhed in the reverſion, and that His caf 
reverſioner may after the death of the wife well enter. likewiſe 
Moor, 36. If the lord releaſes his right in one acre, this extinguiſhes H for yea 
om _ whole ſeignory. | there n. 

Dal. 60. & v. And. 235+ rP 
| ; ter 
Bro. Re- So, if a man has a rent-charge out of twenty acres, and he n yards c. 
* leaſes all his right in one acre, this extinguiſhes all the rent. by law, 
Co.Lit.148. But it hath been held, that if the grantee of a rent-charge nd is « 
2 Jo. Ieaſes part of his rent, ſuch releaſe does not extinguiſh the vet is h 
742. 

rent. poſſeſſion 
Dyer, 157. If the lord releaſes to his tenant all his right to the land al But t. 
b. l. 29. ſeignory, ſalve ſibi dominio ſus; this does not extinguiſh the ten cable, 
but only the annual ſervices. N 
85 a f 
4. Releaſes that enure by way af Enlargement: And therein, of HH his! 
modern Manner of Conveyancing by Leaſe and Releaſe, — 
| 1 
Co. Lit. 273. Releaſes enure by way of enlargement when the poſſeſſion elt of | 
Finch, 44+ itheritance are ſeparated for a particular time, and he who fa l an i 
= 9 the reverſion or inheritance releaſeth to the tenant in poſſeſſion u znoth 
a) Poſſeſ= his right or intereſt in the land. Such releaſe is ſaid to eng /a 
yon coun- | his eſtate, and to be equal to an entry and feoffment, and vio cnt 
is equal to Amount to a grant and attornment. And herein the Jaw requif lee ſo a 
Lvery. "privity of eſtate, that the releaſor have a right, and the rela policition 
2 209. fuch a (a) poſſeſſion as will make him capable of taking . But he 
— 2 eſtate. | 8 pendir 
Co.Lit.2zz, And therefore if there be leſſee for life or years in poſſeh weber 
2 Rol. Abf. the leſſor may enlarge their eſtates by releaſe, 80, if they ally be not te; 
or grant over, the eſtate or intereſt of grantee or aſſignee ma) nuts i, 
enlarged by the releaſe of him in reverſion. a If a m; 

Aer Kb So, if there be a leſſee for life, remainder in tail, the remain n leſſe 
Brownl, in fee; he in remainder in fee may enlarge the eſtate of wh is 
205. leſſee by releaſe notwithſtanding the meſne remainder. th an e 
Co. Lit. 222. But, if 4 makes a leaſe for life, and leſſee for life malt bf releaſe 
leaſe for years, and A. releaſes to the leſſee for years 2d, Int at 

heirs; this is void, becauſe there is hot the conſent of the ts wid: 

for life, who is immediate tenant to the reverſioner, and dukt bal for 


attorn to his grants. BE en! 
do. Lit. ao. 80, if a man leiifes for twenty years, and the leſſee albgn | 
— 2. ten years, a releaſe by the teverſioner to the afſignee i 1 


62. 


Releaſe. 

, want of privity. But a releaſe to the leſſee is good, for he hath 
ſie, the poſſeſſion notwithſtanding the aſſignment; the poſſeſſion of 
ne the leſſee being always conſidered the poſſeſſion of the leſſor, and 
ie 6G that he holds as his bailiff. 


afterwards releaſes to'the tenant for years; this is good, becauſe 
the ro WW the tenant for years holds of the reverſioner, and pays him the 


ne {crvices, and ought to attorn to his grants, and not he in the re- 
d mainder for life; and therefore where tenant for years accepts a 
; bel rleaſe of the reverſion, it muſt in conſequence be good. And in 

this caſe a releaſe to him in the remainder for life would be good 


likewiſe, becauſe the leſſee in the original creation took the eſtate 
for years, ſubject to ſuch remainder for life, and therefore 
there needs no conſent from the leſſee for years to enlarge the 
eſtate, 


| he i 
t, by law, and he remains tenant to the heir, and ſubject to waſte, 
rge nt and is compellable to attorn to the grants of the reverßoner; 
e who bet is he not capable of a releaſe, becauſe he has no notorious 
poſſeſſion in pais, which may be enlarged into a fee. 

ind and 


If a man makes a leaſe for years, the remainder for life, and Co.Lit.27g. 


If tenant by the curteſy grants over his eſtate, he is not after- Co. Lit. 
wards capable of taking a releaſe, for his eſtate is created merely 73· 


But the grantee of tenant in dower, or by the curteſy, is 2 Roll. Abe. 


ten capable of taking a releaſe, becauſe of the privity and notoriety of 1 


poſſeſſion, 


1, of (Wy his heirs is good, for there is both privity and an eſtate in the 


aſe. 


Non 1 
ho ha 
ſion 
\ enlargt 
and if 
requift 
releale 


king 2 


enlargement, for by the intermarriage he gains a freehold in 
nght of his wife. 


jit infra etatem againſt the aſſignee, and he vouches the aſſignor, 
who enters into the 1 the demandant cannot releaſe in 


fee ſo as to enlarge the eſtate, becauſe the vouchee has no 
poſſe ſfion. 


pending, accept a releaſe from the demandant. So may a 


If a feme covert be tenant for life, a relenſe to the huſband Co- yes 
273. b. 


huſband, whereupon the releaſe may ſufficiently enure by way of > 0p" * 


lf an infant makes a leaſe for life, and the leſſee aſſigns it over co Lit. 
b another with warranty, the infant at full age brings a dum 273: 4 b. 


but he who aliens pending the writ may, as Tong as that writ Lit. ſet. 
Ee. Lit. 266. 


o fe hong wuchee after he hath entered into the warranty, for though they 284. b. 
ey A d not tenants, yet the law and the parties have allowed them as Hob. 338. 
> may M {naurs inter ſe for that ſuit. 


-mainde 
e of bei, is good before he enters to enlarge his eſtate, becauſe he 
ah an eſtate of freehold'in law in him, which may be enlarged 
: ſe before entry. 

z and I"! 
de tend 


ought 


figns , 
void f 


* yet it is ſaid by my Lord Coke, that if a man makes a 
—_— years, the remainder for years, the firſt leflee enters, a 
ain the remainder for years is good to enlarge his 


174 And 


ie man makes a leaſe for life, the remainder for life, and the Co. Lit. 
lt leſſee dies, a releaſe to him in the remainder, and to his 27% b. 


, Int at common law, a releaſe to a leſſee for years before entry co. Lit. ao. 


Co. Lit, And if a leaſe for years be made to two, albeit the leſſor bel 
270. b. they enter cannot releaſe to them to enlarge their eſtate, yet ons 
of them may before entry releaſe to the other. . - 

— oe If an (a) advowſon be granted for years, the patronage fo 
ſeiſed ofa Years is in the grantee, and he may accept a releaſe in fee of the 
rent in fee patron, But, if one, two, or three avoidances are granted, the 
grants it for patronage is not ſeparated, nor can ſuch grantee accept of a 
enten it b, leaſe in fee of th 1 in fee who hath the inheri 
enlarge it by leaſe in fee of the patron in fee who hath the inheritance. 
releaſe. 43 AMT, 8. 2 Roll. Abr. 400, ; 


and w. 
merge: 
mon J. 
divided 
in the 

entry e 
min ; 
reſting 
the act 


3 H. 6. 1. If A. a member of a corporation, diſſeiſe B. to his own uk; n poll 


. or, if a mayor and commonalty diſſeiſe B., and B. in the firſt cal 3 
2 Rol. Abr. releaſe to the mayor and commonalty, or, in the ſecond, toa pat 2 
403. ticular member of the corporation; nothing paſſes by theſe releaſs, 3 
for they are diſtinct perſons, and claim in different rights, coil * * 
ſequently, there is no privity. Ys 
31 Aff. 13. If a man ſues execution upon an (5) elegit of the lands of laid; 
z Rol. Abr. Jebtor, and the debtor who hath the inheritance confirms hi Fung 
407. , - . Kur an anc 
(5) So, of a eſtate, he may afterwards enlarge it by a releaſe, for the confirm. 7 ls 4 
Jr by ation hath created a privity between them, 13 
atute mer- | IGcratto 
chant or ſtaple, Co. Lit. 270. b. | does, 
Co. Lit. yo. A releaſe by a leſſor to his leſſee at will, having entered h *y rob 
= 0 - force of ſuch leaſe, is good in reſpect of the privity between then Anz in 
269. b. * and as it would be a vain thing for the leſſor to make livery an ; 
20. Owen, ſeiſin to one already in poſſeſſion of the land by his own agree Wha 
28, 29. S. P. ment. 
and that ſuch 
leſſee ſhall have aid. | Rel 
eleat 
Cro. Eliz. But, if tenant at will makes a leaſe for years, and the leſ leritance 
—_— enters, he only is the diſſciſor, and a releaſe or confirmation ny vt ſayin 
: the tenant at will afterwards is void, becauſe the privity is de br lis li 
mined. 80. 
Co. Lit. A releaſe to a tenant at ſufferance, as, where leſſee for yea! L 1 if 
Dyer 5 holds over, is void, for though there be a poſſeſſion, yet there Ie | 
pl. 19. © no privity, which is equally requiſite. . M 
Cro. Eliz. 268. 3 Leon. 152. Brownl, 207. Cro. Jac. 170. Ic 8 K 
co, Lit. If one enter of his own wrong and takes the profits, his word! eſtate for 
* « to hold it at the owner's will,” cannot qualify the wrong, fork Achat 
is a diſſeiſor, and in ſuch caſe the owner's releaſe to him is good eeflors for 
or, if the owner conſented, he is tenant at will, and in ſuch ci N him an 
the releaſe is likewiſe good. q © had by 
fe) By Sir The ancient manner of conveyancing was by feoffment, but M Natura] C: 
Francis manner of making livery and ſeiſin begettmg many nice queſtion Words fir ; 
= 8 grew troubleſome, which put lawyers upon new devices, aud! . lame c 
2 Salk. 678. troduced the modern manner of conveyancing by leaſe and rele ut, if 
5 SN. This method is faid to have been firſt (c) invented in King — extinct 
7 798. & wide the Firſt's reign, and has its validity from the reaſons drawn in 15e the 
7 Mod. 74. the ſtatute of uſes; for, by the bargain and ſale for a year, . ary t 
Jy Ul 


bargainee by force of the ſtatute is in poſſeſſion without cbt 


3 


dye him q 


Releafe, 697 


for: nd when the bargainor releaſes to him in poſſeſſion, the leaſe is | 

| one WY nerged, and the bargainee hath the inheritance. For, as at com- 

| mon law, if a man granted a. leaſe, and the leſſee entered, this 

e u divided the eſtate, and left a reverſion in him, and the poſſeſſion 

f the in the leſſee 3 but ſtill, by the common law, the leſſee (a) before (a] Lit. 

1, oe entry could not accept of a releaſe, having only an intereſſe ter- ſet. 4590 
2 ni: and now though the leſſee does not enter, yet the ſtatute Plow, 423. 
reſting the eſtate or uſe in him for a year, he is deemed to be in 

the actual poſſeſſion, and ſo capable of a releaſe as much as a leſſee 

in poſſeſſion was at common law. But yet this leſſee cannot have 

treſpaſs till an actual entry. 

Lefſee for years cannot make a leaſe for years within the ſtatute Lutw. 570, 
of uſes, ſo as by this means to give the poſſeſſion, and make his 7 Mod. 73. 
kſe capable of a releaſe of the reverſion, ; 

In ejectment upon a - ſpecial verdict the only queſtion was, Mod. 262. 
whether a leaſe for a year upon no other conſideration than re- 
ſerving a pepper-corn, if it be demanded, could operate as a bar- Barker v. 
rain and ſale, and fo make the leſſee capable of a releaſe ? And Keste. 
reſolved that it ſhould, the reſervation making a ſufficient con- 
ſderation to raiſe an uſe in the ſame manner as a bargain and ſale 
does. 8 5 

A releaſe to ceflui que uſe is good: ſo, to a ceflui que truſt, who Godb. 299. 


being in poſſeſſion, may at leaſt be conſidered as tenant at will, Hand. 494. 
Carter, 162. 


. What Eſtate or Intereſt paſſes by the Releaſe : And therein, of 
the Words requiſite to an Enlargement. 


ms hy 
"nfirm- 


red by 
1 them 


ry and 


| agree 


Releaſes, like other conveyances, regularly require words of in- Lit. ſed. 


e lea bertance; ſo that if the leſſor releaſe to his leſſee for years, with- 455« Co. 
; * . a . ; Lit. 273. b. 
tion eat laying to him and his heirs, ſuch leſſee hath only an eſtate Jenk. 200. 


18 deter for his lite, Jon, 328. Cro. Car. 335. 


So, if a releaſe be made to tenant by ſtatute ſtaple or merchant Co. Lit. 
Or agi, by him in the reverſion of all his right in the land; by 1 oe 5 
dis a frechold paſſes for the life of the releaſee, it being the N 
peateſt eſtate that can paſs without apt words of inheritance. | 

If a lefſor releaſe to his leſſee pur auter vie, he gives him an Co. Lit. 


or yea 


there j 


18 word ettate for his own life. 275. b. 

g ford A chauntry prieſt incorporate took a leaſe to him and his ſuc- Comp. Is- 
is 90 celors for 100 years, and afterwards took a releaſe from the leſſor umb. 373. 
ſuch ci e him and his fucceſſors; and it was adjudged, that by the releaſe 


be had but an eſtate for life, for he had the leaſe at firſt in his 

tural capacity, for that it could not go in ſucceſſion ; and the 

words þ;; ſucceſſors could not give him an eſtate of inheritance in 
eme capacity he had the leaſe, for want of the words his heirs. 

' But, if the lord releaſes all his right to the tenant, the ſeignory co. Lit. 9. 

N without the word heirs ; for this inſtrument is to diſ- Cole R. on 
i de the eſtate of the tenant, and therefore has a neceſſary re- 77. 
zan to the eſtate which the lord at firſt created, and, conſe- 


Wntly, it refers to thoſe words that in the original of the eſtate 
dye him a tee-ſimple,. a . 4 
| So, 


7 A 


69 
Co. Lit. 9. 
292. 


| Beieaſe, 
$0, in releaſes that enure by way of mitter le gfate, the wat 
Heirs is not requiſite 3 as, where there are two coparcenem mi 


one of them releaſes to the other, this gives a fee without t If 
word heirs, becauſe it hath a neceſſary relation to the eſtate wett. D. take 
of the other was ſeiſed. | We releaſe 
- Co. Lit. 9. 80, if there be two joint · tenants, and one releaſe to the other, ven2nt, 
(a) 54: this paſſeth a fee without the word heirs, becauſe it refers to th If A. 
tenants in Whole fee, which they jointly took and are poſſeſſed of by fore BY extends 
common of the firſt conveyance. But tenants in common have ding ertende 
Jexſe to cach Eſtates, and cannot enlarge the eſtates of each other without p the juds 
other, the per words of inheritance (a). | audita g 
frechold being feverat.] | the exte 
And. 45 If lands be given to baron and feme, and a ſtranger in fee, I f. 
b) Ca the ſtranger releaſe to the (b baron ; this gives him the fee wit 1 
the re- £ - f the af 
leaſe been out other words of inheritance. 4 ping 
made to the wife. Dyer, 265. d. pl. 34. 7 . 
a it Gn: 
Co. Lit. A releaſe by one of a bare right for a day or an hour is as gi docs no! 
274+ as if it was made to the other and his heirs ; for the diſſeiſee can 24 ions c 
not releaſe part of his eſtate in the right, becauſe he has no rightly been 
to w eſtate, but that whereof he was ſeiſed, therefore he mul A rele 
releaſe his right to that, or none at all. ting, ar 
| o, if 
D) Who in reſpect of their Right or Intereſt al; 
capable of releaſing. d either 
. . iſe 
Co, - Bare authority cannot be releaſed ; as, where a man by * bh o 
_w_ Rep. directs that his executors ſhall ſell his lands; this beit k a leff 
797. power only, and no matter of intereſt in the executor, he cum en 
Nan (e) releaſe it to the heir. | "x 
ceſtui que uſe had deviſed that his feoffees ſhould ſell the land, and they had made a feoffment over, | terhon 
might they have ſold the uſe. Co. Lit. 265. b. paſſes by | 
oo. Lit. a3. But, though theſe powers in ſtrangers cannot be releaſed, yt * 
— power of revocation in the feoffor or party from whom the elta 
4 Leon. 133. moved may be releaſed by deed, or by levying a fine, which I by pr 
releaſe in law; for it is in nature of a condition, wheredy MU vill ;x 
may reſtore himſelf to his former eſtate whenever he pleaſes, r com; 
== > pf ſuch power, like other reſervations, may be Mc inhabj 
lea ed. * Were f h a « 
21E.4-4% After one has found ſurety of the peace, all the king's ſubjea Wb 
— Abr. have an intereſt in it, and neither the Bag nor party againſt wid I 
it is found can releaſe it. | | „ by th 
13H. 6.23 In treſpaſs or detinue by the villein, the releaſe of the land, the 
2 Roll. Abr. good bar. | * aps 
402. | | T 
. If a commonalty be diſſeiſed, and after every one releaſe rag 
—_—_— — it is not good, becauſe it ought to be by their ct kl 2 
| 8 1 , . a two c 
Noy,s A perſon who procures an outlawry in debt may tele ed 
— party; for the releaſe is a ſatisfaction to him; and the | ts 2 


in this caſe being pardoned by act of parliament, the party is ab- | 
ſolutely diſcharged. | | | | | 

If A. covenants with B. that C. ſhall pay to D. 8 J. yearly, and 3 Bulſt. 29. 
D. takes J. S. to huſband, who releaſes the payment to A., this Rob Rep. 
releaſe does not diſcharge him, for F. S. is a ſtranger to the co- 2 Roll. Abe. 
renant, and hath no right in him. 402. Quick v. Ludburtow, 

If A. has judgment againſt B. for debt or damages, and after 
extends the land of B. for this debt, and then aſſigns over the land 
extended to C. for all his eſtate therein, and after A. releaſes to B. Fro. 
the judgment ; this ſhall ayoid the extent, ſo that B. may have an 
auita querela againſt C. the aſſignee, and therein ſhall (a) avoid 
the extent, becauſe A. notwithſtanding the aſſignment, continues 
privy to the judgment, and might after the aſſignment have ac- dh 
knowledyed latisfaction of the judgment, and fo defeat the eſtate 
of the aſſignee. And this releaſe is all one as if he had acknow- 
kdged ſatisſaction of the judgment. 

f one joint-tenant of a rent in fee releaſes all his right, yet this 21 E. 3. 58. 
(ves not paſs the moiety of his companion (5); but in perſonal 28. Abr. 
ations one joint-tenant may releaſe the whole; but, if the perſon- (4) 2 Co. 68. 
ay be mixed with the realty, it is otherwiſe, 

A releaſe by the common vouchee is no har, for he renders no- Cro. Elia. 
thing, and can be at no loſs, #1: WM 

So, if the plaintiff in ejectment, who is a mere nominal perſon Raym. 93, 
and truſtee for the leſſor, releaſe the action; or, if an action be =? 247» 
brought in his name for the meſne profits, and he releaſe it, this Comb. 8. 

i either caſe is no bar; but from the power the courts now ex- Salk. 260. 
eciſe of regulating all proceedings in theſe actions, is ſuch a con- ?* 55: 
tmpt for which the party may be committed. 

t a leſſor after aſſignment of the reverſion releaſe to the lefſee all = — 102. 
wrenants and demands, yet the aſſignee may have an action of ont _ | 
_ for rent due after the aſſignment, for it runs with the Bird. Cro. 
trerſion at common law, before the fat. 32 H. 8. (cab. 34.) and Car, 50. 
paſſes by the grant of the reverſion, — 0 vs leer could 5 44 — 


lot releaſe it after the aſſignment.  afteran_ 
athgnment of his debt cannot releaſe the debtor. 2 Chan. Ca. 169 · 


I by preſcription the inhabitants of ancient meſſuages in a cer- Oro. _ 4 
un nll are entitled to have common within the vill y reaſon of 18 
tteir commorancy, ſuch common cannot be releaſed, for though V Gate. 


e inhabitant ſhould releaſe it, a ſucceeding one might claim it“. * ꝗ— 2 


— — a claim is pleaded as a cuſtom, and adjudged bad in law, for the reaſon in the text, amotg 
is, : 


If by the cuſtom of a manor the tenants thereof are to chooſe 21 E. 4. 48. 
wong themſelves one to collect the lord's rents for a year, and ſo 2. 9 
N amually; the lord may diſcharge or releaſe a tenant of this 

"den, but then the others ſhall not be further charged than be- 

ber for when it comes to his courſe who is diſcharged, the lord 
= muſt collect it. | 82 

wo churchwardens fue in the ſpiritual court for a levy to- March, 723. 
a reparation of their church, and have ſentence to recover, 88 
ww! alleſſed, and after one of them releaſes, jet the other 235. 
10 _ 


* 


70 Beleaſe, 


Yelv. 173+ may proceed for the coſts, &c. for churchwardens have noting An! 
2 Browns put to the uſe of the pariſh, and the corporation conſiſts of b bon m. 

and one only cannot: releaſe or give away the goods of the church, Ace 
(a) 3 Bulſt. A ſervant who (a) diſtrains in right of his maſter, or one why my 
210. Roll. is (6) robbed of his maſter's money, cannot, on an action but 


Re « 2 6. * . . | 

69 a Mod. on him on the ſtatute of hue and cry, releaſe to the prejudice of li _ 
05. maſter z nor can the (c) ordinary releaſe an adminiſtration bond, 4 if pri 
omb. 263. — wh . 


(% Holt's Rep. 660. a 6 5 preceding 

| | | If an 
ero. Eliz. But a ſheriff may releaſe an obligation taken by him for the him tot 
808. pearance of a perſon whom he arreſts. | 


| 
Lev. 235. In debt on a ſingle bill made to A. to the uſe of him and B. the Sat 


in unce 


Olly Lit, defendant pleads a releaſe made to him by B., on which the pln receive; 
Rep. 149. tiff demurs; and without difficulty it was adjudged for the plan If an 
L. F. tiff; for B. is no party to the deed, and therefore can neither wlll e agai 


nor releaſe it; but it is an equitable truſt for him, and ſuable i It hat 

Chancery if A. will not let him have part of the money; and nd the. 

book of E. IV. cited to prove that he might releaſe in ſuch a c to cr: 

Was denied to be law, 1 is liable 

| | | and the 

(E) Of Releaſes by Executors and Adminiſtrators = cl; 

| e rece 

5 7 os AY executor may, before probate of the will, releaſe a dv Piting i 

* . . due to the teſtator, for he derives his authority from the te the ac 

Plow. 28 1. tor, and not from the act of the ordinary; in like manner maf 
he pay debts, and take releaſes, &c. 

39 E. 3-26. And it hath been held, that if an executor releaſes all action 

this will extend as well to actions which he hath in his own right 

(a) Yidein- 4s to thoſe which he hath as executor (d); but yet in ſome cal 


50 H 


Fa. ſuch general words may, according to the intention of the pam BY the 
be reſtrained. . A all d. 

2 e If there be two executors, and one of them releaſe a debt cu — {t 
and Admi. to the teſtator, this ſhall bind both, for each hath an entire al — 


niſtrators. thority and interelt different from other joint-tenants; and her 
| it is held, that, if one executor releaſe to his companion, nothil 
paſles thereby, becauſe each was poſſeſſed of the whole before. 

Dyer, 319. But, if there be two executors, and one of them refuſe to 10 

pl- 15 C19. in actibn, upon which he is ſevered, after ſuch ſeverance he cal Toy 1 

not releaſe the action. 3 | K utic 
Paſ. 10.2. In the caſe of Williams v. Pen, it was adjudged in B. R. 0 a h 


r 5 | Kt a " WY 
in B. K. if there be two adminiſtraters, and one of them releaſe a bond i ">4cy 13 
Williams v. k : K { = be 2 80 
pen. to the inteſtate, that this ſhall bind his companion, and be 38 "$6, wh 
In the caſe diſcharge to the obligor; as the ſtatute 31 E. 3. cap. 11- gie nte from 
of Hudſon _— | inteſtate 381 
+. Hudſory adminiſtrator the ſame power over debts due to an int dor her 
M. 1735. in executor had, and as an adminiſtrator by releaſing without © wainſt th 
nos _ ſideration is equally liable to a devaſiavit with an executors 

Ardwicke P f 


was of a contrary opinion, 6n the difference the law makes between an executor and an _ 
| the former coming in not by the act of the ordinary, but by the will of the teſtator, ne 
1 authority and intereſt in the aſſets greater, @c. [ The law, however, is as ſtated in the tert; . 
| nion of Lord Hardwicke in Hudſon v. Hudſon was applicable only to the particular £ 
eaſe, Jacomb v. Harwood, 2 Vez 265. ] 


= \ 


* 


— 
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An infant executor, upon an actual payment and Full ſatisfacs 5 Co. 27. 


win ton made to him, may releaſe a debt due to his teſtator, but cans Fur gr” * 
""" : without, for that this would be a devgſtavit in him. Moor, 146. 
ar As, if a bond be forfeited, and the infant executor only re- Cro. Car. 
| ww 0 = * . 4 . , 

teire the principal ſum without the penalty, and give a general 15 ton v. 
N releaſe of all the debt; this releaſe at law is no bar of the penalty *. — 


# But now, fince ſtat. 4 Ann. c. 16. whereby the penalty is ſaved on payment of principal and intereſt, 
6, if principal and all intereſt be paid to ſuch infant executor, if his releaſe will not operate as in the 
preceding cale ? | 


If an executor releaſe a debt due to the teſtator, this ſhall charge Hob. 66. 
him to the value of the debt, though perhaps he did not receive near _ — 
ſo much as was due; but, if he releaſe an account, this reſting And. 138. 
in uncertainty, he cannot be charged with more than he actually 

receives, | 

If an executor voluntarily-releaſe a debt, he ſhall not be reliev- Vern. 455. 
ed againſt it in equity, although a creditor may. 

It hath been held in Chancery, that if there are two executors, Salk. 318. 
and they join in a receipt, and one only receives the money, that 23238 
a cal to creditors, who are to have the utmoſt benefit of the law, each court. 

1s liable for the whole though one executor alone might releaſe, 

and the joining the other was unneceſſary ; but as to legatees, and 

ator ole claiming diſtribution, who have no remedy but in equity, 

the receipt of one executor ſhall not charge the other, for the 

a dining in the receipt is only matter of form; the ſubſtantial part 

e tel che actual receiving, and this only is regarded in conſcience. 


er my 


N ) How far the Huſband's Releaſe ſhall bind the 
action 4 * 
n right Wite. 


ne calc | | 
part Br the intermarriage the huſband acquires ſuch an intereſt in 1 E. 3. 66. 
all debts due to the wife, that he may releaſe them, and ſuch, v Roll. Abr. 


obt u "fl eaſe hall bind the wife. | M_ 
tire : baron alone may releaſe waſte done by leſſee for life before 46H: 3 38s 
4 he werture, upon a leaſe made by the feme. 402. y 
nothin 80, all rights accruing to the wife during coverture may be re- wg 115. 
1 eaſed by the huſband. lager | 3 62 An 
he cu The huſband may releaſe the wife's right under the ſtatute of Lucas, 63. 

| üitributions. ; | | 
. t lf a huſband and wiſe are divorced a menſa & thoro, and à Moor, 665. 
ond dul kgicy is left to her, the huſband may releaſe it, at 
: 4. So, where a legacy was given to a feme covert who lived ſepa- Vern. 261. 
4 „from her huſband, and the executor paid it to the feme, and 


ook her receipt for it ; yet, on a bill brought by the huſband 
— the executor, he was decreed to pay it over again with 
eſt, 8 | rr 
if a feme covert ſues a woman in the ſpiritual court for adul- Salk. 115. 
* her huſband, and obtains a ſentence againſt her- and — 1 6.7 
dale, the huſband may releaſe thoſe coſts, for the marriage con · Li, Raya, 
7 | tgues, EL 


9o2 Roleafe. 


Linues, and whatever accrues to the wife during covertute hey 
YE to the huſband. | on, 
Rep- But, if the huſband and wife be divorced a menſa E . 

2 _ the wife have her alimony, and fue for defamation — 
3Bull. 264. jury, and there have coſts, and the huſband releaſe them, thy 
ſhall not bar the wife, for theſe coſts come in lieu of what fs 
hath ſpent out of her alimony, which is a ſeparate maintenance 


and not in the power of her huſband. 
[See vol. I. p. 476, 7, 8, 9, 10.] 


(G) To whoſe Benefit a Releaſe ſhall enure; af In motio 
who ſhall be bound thereby though not a Fam aun 


i harged | 

i 3 f ; vr damag 
r F two or more are jointly and ſeverally bound in a hond, 2. and j1 
pos Je. * leaſe to one diſcharges the others; and in ſuch caſe the dd dam: 
410. remedy being gone, the ſeveral is ſo likewiſe. the col 
Hob. 10. 2 Sid. 41. 2 Salk. 574+ | oht con 
2 Roll. Abr. 80, if there are two conuſees of a ſtatute, and one of them uch as 
— leaſes to the conuſor; this ſhall extinguiſh the ſtatute as to ages, 
other alſo. | | ns entitl 

— —— 80, if two executors ſell the goods of the teſtator for 2 certan , and 
— ſum of money, and take an obligation for the money, the releale pn of 2 
bob one of them ſhall bar both. nd for fe 

Bro. Re- So, where there are two executors, and one only has the pol-BPought a: 
teaſe, 26. ſeſſion of the goods which are taken away by a ſtranger ; though om B., b 
he only in whoſe poſſeſſion the goods were may bring an action wich B. 

yet the releaſe of his companion ſhall bar him. the tak 

Lit. Rep. Alſo, if two are bound in an obligation, and the obligee releaſes N vas obj; 
— to one of them, proviſo that the other ſhall not take advantage of WWW" that 1 
itz this proviſo is void. | ie releaſ 

| Moor, 64 But, if A. be bound to B. and C. felvend. the moiety to B. and Wu hav: 
the other to C. this is a ſeveral obligation, aud the releaſe of one e be fo 

| ſhall not prejudice the other. Lis owr 

Cro. Elia. So, where ſeveral enter into ſeveral covenants in the ſame deed, ers. 
a releaſe to one of the covenantors will not diſcharge the others. Where 


5 Co. 56. So, if two are bound to the king, and he releaſes to one of them n 
this will not diſcharge the other. | 
2 Roll. Abr. If A. and B. are named obligors jointly and ſeverally, and 4 hs, is 
As. En. only ſeals the bond, and then the obligee releaſes to A., and aſter» WW * " * 
163. ſeals the deed; this releaſe thall enure to the benefit of . daft Me . 
it was not his deed at the time of the releaſe ; for the rejeas bud thin 
does not defeat the deed, but is only a bar by pleay and boch wen A to! t 
| boundforone and the lame debt, which is ſatisfied by the ele. Eu. 19! 
1 If divers commit a treſpaſs, though this be joint ot n mn, 2 
Ne, és. the election of him to whom the wrong is done, yet, if he ff e 
* 7. to one of them, all are diſcharged, becauſe his own dec (af R0pht to 
285. oro, taken molt ſtrongiy againſt himſelf, Alſo, ſuch telcale 15 51 
Jac 444. faction in law, which is equal to a ſatisfaction in fact. BY 


| Releaf, 703 
ho would take advantage of ſuch releaſe muſt have the ſame to 


roduce. | | 

[f treſpaſs be brought againſt three, and judgment be given Hob. 70. 
czinſt one, and the „Ee b. enter a noli preſequi againſt the other - * 
ro, if the noli praſegui be before judgment, it will diſcharge 
ie whole action. So, if judgment had been againſt all three, 
id the plaintiff had entered a eli proſequs ag inſt the two, 
xr nonſuit or releaſe, or other diſcharge of one, diſcharges the 
eſt, | | 
ln trover againſt two, one pleaded not guilty, and a verdict 4 Mod. 379, 
ginſt him; the other pleaded a releaſe, and verdict for him: — 
n motion for judgment againſt him who was found guilty it was 
enied, * the trover being joint, a releaſe of all actions diſ- 
harged both. | 

— by A. againſt B., B. makes conuſance in right of C. 2 Roll. Abt. 
ir damage-feaſant to the freehold of C., which is adjudged againſt 71 —— 
and judgment that B. ſhall have return irreplegiable with coſts aLutw. S. C. 
ud damages. In a ſcire faciat brought by B. to have execution 2 
the coſts and damages, if A. pleads the releaſe of C. in who 288 | 
ght conuſance was made of all demands, this is no bar, inaf- party to the 
nuch as C. was not party to the ſuit, nor liable to any coſts or onginel ts 
mages, had the matter been adjudged _ B., and therefore B. 4 ic 
entitled to the coſts and damages, which C. could not releaſe. ober iI. 
J. and B. took an obligation from J. 8. for the payment to Vent. 35. 
hem of a ſum of money, and this was done by them as truſtees, 197-275 

ad for ſecuring the payment of legacies to younger children; A. Stecke s- 
ought an action on this bond, to which J. S. pleaded a releaſe Stokes. 
om B., but upon oyer it appeared that the releaſe was of all actions — 
dich B. had on his own account; and in truth B. did not know 
i the taking the bond, nor was he privy to the ſuit 3 and though 

was objected that the releaſe of one obligee diſcharged the bond, 
ad that it muſt be on his own, account, yet it was adjudged, that 
te releaſe did not bar, for that the words, en his own account, 
duſt have been put in for ſome purpoſe, and could not in this 

ſe be for any other, but to diſtinguiſh demands which B. had 
- own ron from thoſe he had in right of or in truft for 
U ers, 4 E 
Where divers are to recover in the perſonal „the releaſe of one 6 Co. 25. a. 
bar to all, but it is not ſo in ward of diſcharge. 3 


Eliz, 648. Jenk. 263. Palm. 319. Owen, 22. Hutton, 4 


As, if there are two plaintiffs who are barred by an erroneous 3 Mod. 35 
Wement, and they afterwards bring a writ of error, the releaſe | 
«one ſhall bar the other, becauſe they are both actors in a per- 
mil thing to charge another, and it ſhall be preſumed a folly in 
n to join with another who might releaſe all. 
if an action be brought againſt four, and judgment againſt 3 Mod. 10g. 

= on which they bring a writ of error, and the defendant in | 
vr plead the r! of one of them; this is no bar; for it being 
Mp to diſcharge themſelves of a judgment, the releaſe of one 

* : | cannot 
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eannot bar the other, becauſe they have not a joint 'inteteſ by! 4 


joint burden, and by law are compelled to join in a writ of eng, Fron 
2 1 Wee en woman 
(H) How far a Poſſibility or Contingent late "=" 
may be releaſed, | 
- | be, 4e the w 
x0 Co. 48. a, IF is a general rule in our books that a mere poſſibility cam wa 
Ceo. Lis. be releaſed, and the reaſon hereof is, that a releaſe ſuppoſel 4 
on a right in being, and it was thought to countenance maintenaue]Mil ;..1.... : 
| to transfer choſes in action, poſſibilities and contingent intereſts, bu.  h 
Lit. ſect. * Hence it is held, that an heir at law cannot releaſe to lis! Jaable ' 
. ther's diſſeiſor in the lifetime of the father ; for the heirſhip of te portion g 
10 Co. 51. heir is a contingent thing, for he may die in the lifetime of Hens th 
writes. Xe father, or the father may alien the lands. * Was. 253 
the drake guowijmodo in ſuturo babere pctere are inſerted in the releaſe, —- But, if the heir rele Kleaſe, Mor 
with warranty, it bars him when the right deſcends. 2 Leon 20. Hob. 130. If #þ 
. 4 e1 
And. 133. 50, if the conuſee of a ſtatute releaſes to the conuſor all his ie B., 3 
Co.Lit.265. to the land, yet he may afterwards ſue execution, for he hat viſh his 
_= ü. right to the land but only a poſſibility. a bility at tl 
- 2 Roll. Abr. 405. | | put It \ 
2 Mod. 81. 0, if a creditor releaſes to his debtor all the right and wil...” 
« Lev. 235+ Which he hath to his lands, and afterwards gets judgment aganl * * 
him, he may extend a moiety of the ſame. land, for he hadn . 
right to the land at the time of the releaſe, and the land is nx bh + 1 
bound but in reſpect of the perſon. 1 But tom 
5 Co. 70. So, if the plaintiff releaſe all demands to the bail in the NA » =" 
1 Bench, and afterwards judgment be given againſt the princip Aon 
265. execution may be ſued againſt the bail, for that at the time, Mie it 
Moor, 469- the releaſe there was only a poſſibility of the bail becoming cha d. | 
Cro. Eliz, able. | th ed 
_—_ 469. Hutt. 17. & wide the caſe of Harriſon v. Huxley, Moor, $52.=—— ** Sed gs. fg 11 A 
releaſe was on conſideration, and intended to diſcharge them as bail, if the court, on motion, wourt E perſo 
ſtay proceedings againſt them ? #® * , " ex 
: | 0 
2 Rol. Abr. So, if A. recovers in treſpaſs againſt B. in B. R., and B. br wor 
+ on Jac. 2 Writ of error, pending which A. releaſes to B. all execution 85 
337. Roll, and after the judgment is affirmed and new damages given to. 50 in th 
Rep. 1: for the delay upon the ſtatute of 3 H. 7. (cap. 10. and vide 1H deviſe p 
— cap. 20. ] this releaſe ſhall not bar A. to have execution of - . mi 
damages, becauſe he had not any right to have execution, d in 0. 
any duty at the time the releaſe was made. 5 rr po 
Poph. 5. A leaſe to the huſband and wife for life, the remainder v ander to 
* 8 ſurvivor of them for twenty-one years; the huſband gun s, ho 
Rhm. 146. over, and though he ſurvived, yet the grant was held void bes lee for | 
it was contingent. ; or 
Oro. Eliz. If the „ to a church be granted to A. * lit = 
-/ ＋ „and living the incumbent, A. releaſe all his eſtate, title, 0 Wnis non c 
Leon. 167, tereſt to B. this releaſe is void, it being of a choſe in ud i. th 
ok fecirs, had the releaſe been made after the avoidance, at * rc 1729 
2% time the intereſt would have been veſted in 4. term is 
10 Co. 48. Like point, DR ORE I | Vox. 1 


. g — 
From the reaſons herein it was held, that if, at common law, a 400. 1. 
woman beſore marriage had accepted of a jointure in bar and ſa- non 


2 : ſe. If a 
tolaction of dower, this would not have bound her, becauſe at the j,,qm 


for life and 
[= the wife may releaſe her right of dower to him in reverfion, though ſhe has no preſent cauſe of ac- 
ben againſt him. Co. Lit. 265. 


A city orphan cannot at law releaſe her orphanage part to her Blanden v. 
father, for ſhe hath no right in her during the lifetime of her father. Barker, 1 F. 
: . . . ' Wrms. 633, 
ut it hath been held in equity, that ſuch releaſe being for a va- p,v., 
able conſideration, as upon the marriage of a daughter, and a Chan. 545, 
portion given her by the father, it may operate as an agreement to [3 acc. 
waive the orphanage, and hath accordingly been ſo decreed. ths, 6 


Wan. 273. Lockyer v. Savage, 2 Str. 947. Medcalfe v. Ives, 1 Atk. 63, Secdt, if a mere voluntary 
leaſe, Morris v. Burroughs, 1 Atk. 401.] 


If there be a deviſe of a term for years to Z. for life, temainder 10 Co. 45; 
0 B. B. may releaſe his right to A., and ſuch releaſe ſhall extin- Lamper's | 
uiſh his intereſt, though it was objected that B. had only a poſſi- © 
bility at the time of the releaſe made. | 
But it was held in the above-mentioned caſe of Lampert, and hath 10 Co. 47. 
Þ like manner been held in other caſes, that B. could not aſſign 4.00 5: 
brer his intereſt to a ſtranger in the lifetime of A., the ſame being — 146 
ay a choſe in action, and a mere poſſibility, inaſmuch as an eſtate 
ar life is in ſuppoſition of law a larger eſtate than for any num- 
er of years, 

But later reſolutions, eſpecially thoſe which have been in courts : Vern. 563. 
equity, have made a great alteration in this doctrine. 

As in the caſe of Cole v. Moore, where one poſſeſſed of a term Moor, 306. 
kriſed it to A, for life, remainder to B., and made A. executor 4 
. deviſed this remainder to C. and died in the lifetime of A., and 
bk order to defeat C. of his intereſt, A. aſſigned his term to a 
rd perſon : it was decreed by Lord Chancellour Elleſmere, that 

he executor and deviſee or life, was a truſtee for B., and 
ld not he at liberty to deſtroy this remainder, but that the 
cutor ſhould preſerve the leaſe, ſo as it might go according to 
eil with the performance whereof the executor was intruſted. 
do, in the caſe of Goring v. Bickerftaff,, where the truſt of a term Chan, Ca. 4. 
$ deviſed to A. for Ife, remainder to B., it was agreed by all 
bit B. might aſſign over this truſt, which ſhews that a truſt of a 
Fm in remainder may be transferred over by deed, 
One poſſeſſed of a term for years deviſed it to A. for life, re- 1 P. Wazs. 
ander to B. B. in the lifetime of 4. deviſed his remainder to dev ag 
b who deviſed it over 3 and the queſtion was, whether A. (the ae 
le for life) being dead, the deviſee of J. S. ſhould have the 
"or whether it ſhould go to the adminiſtrator de bonis non 
it was decreed for the deviſee of J. S., and the adminiſtrator 

dae -20t B. was directed to aſſign over the term to him. 
, Wn the caſe of T heobaid V. Duffay, in the Houſe of Lords, 
"® 1729-30, it was (inter alia) determined, that a pollibility 

term is aſſignable for a good conſideration, 


time ſhe had no right to dower. males aleaſe _ 


8 
| 
| 
| 
| 
| 
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5 Co. 70. 
2 Mod. 281. 


Yelv. 21<. 
Brownl 116. 
Bridges v. 
Enion. 


Yelv. 192. 


Neale v. 


Sheffield. 
Yelv. 21 5. 


2 Salk. 575. 
pl. 4. 

2 Ld. Raym. 
786. 
Topham v. 
Tauier. 


2 Roll. Abr. 
407-8. Briſ- 
cot v. Aier. 


Lit. ſect. 
808. 

Co. Lit. 
291. 


' Releaſe, 


It is laid down in He's caſe, that a duty uncertain at firſt; which 
upon a condition precedent is to be made certain afterwards, i Bu 
but a poſſibility, which cannot be releafed. there 
As a nomine pænæ waiting on a rent, which cannot be releaſed of the 
till the rent is behind, as the non-payment of the rent makes the which 
nomine pœnæ à duty. by 
So, if a man covenants to pay 10 J. on the birth of a child, the td, an 
covenantor cannot be releaſed of the 10 /., it reſting merely in ns 
contingency, whether ſuch child will ever be born or not, taxes 
80, if an award be, that upon the plaintiff's delivering the de: leaſeth al 
fendant by a certain day a load of hay, the defendant ſhall pylil = 
him 1o/. ; in this caſe the 10/7. cannot be releaſed before the day By - 
for it reſts merely in poſſibility and contingency whether the comme 
ney ſhall ever be paid, for it becomes a duty on the delivery of the A ye 
hay only, and not before. | the reli 
In debt upon a bond againft the defendant as adminiſtratay If 4 
Oc. the defendant pleaded a releaſe, whereby the plaintiff, hands « 
| citing there were ſeveral controverſies between the defendant ail ations 
him about a legacy and the right of adminiſtration, releales ul 227 þ 
the defendant all his right, title, intereſt, and demand of, in, at this (ha) 
to the perſonal eſtate of the inteſtate z and on demurret this zblolute 
held to be no plea. A difference was taken by Ch. Juſt. Ai By ar 
between a releaſe of all demands to the perſon of the obligor ber the x 
adminiſtrator, and a releaſe of all demands to the perſonal ella ct 1 de 
of the obligor or adminiſtrator, that the laſt will not diſcharge t By a 
bond as the other may, becauſe the bond does not give any rg ant be 
or demand upon the perſonal eſtate, &c. until judgment and a hi; i 
cution ſued. j leaſes 2 
If A. promiſes B. in conſideration that he will ſell to his ft 80,2 
certain merchandize at ſuch a price, that if his ſon does not f aud duty 
it at the feaſt of St. Michael next enſuing, he himſelf will pay tons and 
and before Michaelmas, B releaſes all actions and demands to l But in 
who made the promiſe ; this ſhall not releaſe the afſumpſit ; , LINN p. 
till Michaelmas it cannot be known whether his ſon will pay n bt, nor 
not, and till default of payment by him, the other is not bo bre it car 
to pay it, and ſo it is a mere contingency till Michaelmas, wi tions an 
cannot be realeaſed. | | So, if; 
twenty th. 
(1) How the operative Words in a Releaſe ha = 
been conſtrued : And therein of the Word, WF...” 
A re 

1. Claims and Demands, what are releaſed thereby: broken ® 
Jrtleton ſays, that a releaſe of all demands is the beſt - , my = 
to him to whom it is made; and Lord Cole fays, that n * A 

word demand is the largeſt word in law except claim: an = dul ho 
releaſe of demands diſcharges all ſorts of actions, rights | 45 
titles, conditions before or after breach, executions, appeal, es caſe, ( 


of all kinds, covenants, annuities, contracts, recognizances 
rates, commons, Sc. 


$ þ 


Releaſe, 707 
But, notwithſtanding the large import of the word demands, yet | 

there are ſeveral inſtances (which vide infra) where the generality + 

of the words hath been reſtrained to the particular occafion for 

which the releaſe was made. 


By a releaſe of all demands, all actions real, perſonal, and mix- 8 co. 154. 
ed, and all actions of appeal, are extinct. 


ch 


1 


{ed 
the 


* So, a releaſe of all demands extends to (a) inheritances, and co. Lit. a9. 
| takes away rights of entry, ſeiſures, Sc. (a) But, if 
4 4. & ; the king re. 


laſeth all demands, yet as to him the inheritance ſhail not be included, Bro. Prerogative, pl. 62. 


r Bridgm. 124. 


[ py 
| dn, 
1. 


if the 


By a releaſe of all demands made to the tenant of the land, à co.Lit.291. 
common of paſture ſhall be extinct. 

A releaſe of all demands will bar a demand of a relief, becauſe Cro. Jac. 
the relief is by reaſon of the ſeignory to which it belongs. 170. 

If A. be ng poſſeſſed of goods loſes them, and they come to the 2 Roll. Abr. 
hands of B., who being in poſſeſſion, A. by deed releaſes to B. all wt 2 og 
ations and demands perſonal which at any time before habuit vel! 
babere potuit againſt B. for any cauſe, matter, or thing whatſoever 
this ſhall bar A. of the property of the goods, ſo that B. has the 
abſolute right in him by this releaſe. 

By a releaſe of all demands, all manner of executions are gone, Lit. ſe&, 
for the recoveror cannot ſue out a Feri facias, capias, or elegit, wich- 508. 2 Roll. 
out a demand. + 

By a releaſe of all demands to the conuſor of a ſtatute mer- Co.Lit.291. 
chant before the day of payment, the conuſee ſhall be barred of Þridgm. 
lis action, becauſe that the duty is always in demand; yet, if he TP 
releaſes all his right in the land, it is no bar. 


ratot, 
ff N 
at and 
aſes i 
n, at 
1s Vi 
d. Hal 
+ 
Oat 
rge til 
I Lich 
nd cite 


his fol do, a bond conditioned to pay money at a day to come, is a debt Cro. Jac. 
not Pn dad duty preſently, and may be diſcharged by a releaſe of all ac- 300. 

| pay OO ens and demands before the day of payment. 

s to bit but in an action of debt ſor non- performance of an award made Yelv. 214. 
pfit ; er the payment of money at a day to come; there is no preſent Oro. Jac. 
pay ü Lebt, nor any duty before the day of payment is come, and there- ig 


t bout 


q tore it cannot be diſcharged before the day, by a releaſe of all ac- 
5, * 


tons and demands. 

do, if a man deviſes a legacy of 20/, to J. S. at the age of 10 co. gr. 
wenty-three, though the legatee, after he attains the age of twen- in Lamper's 
one, and before the day of payment, may releaſe it, yet by 
de word demands it is not releaſed,” but there muſt be ſpecial 
vords for the purpoſe. 

 Areleaſe of all demands does not diſcharge a covenant not (5) Hancock v. 
nalen at the time; ns, where a leſſor, on payment of 60 J. to Field, Cro- 
um by the lefſee due on a judgment, releaſed to him all demands; Wa 
vas adjudged, chat this did not releaſe a covenant for repairs 407. 
ut then broken. But it was held, that a releaſe of all covenants Noy, 123. 


v b) For the 
Ih have releaſed the covenant. —— 


Rar lucken or not, vide Dyer, 217. Lit. Rep. 86. Moor, 34. 3 Leon. 69. 10 Co. 51. 5 Co. 71. 
„de. Co. Lit. 292. 8 Co. 153. And. S. 64. 


ſe hal 
rds, 


dF» 
| rele 


l: leſſee for life grants over his eſtate by indenture reſerving witton v. 
ung the continuance of the eſtate, and afterwards releaſes Bi, » Roll 
Z 2 2 | n 


| 
| 
| 
| 
| 
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Releaſe. 


Cro. Jac, to the aſſignee all demands; this ſhall diſcharge the rent, ſu le * 
486. had the freehold of the rent in him at the time, \ 
Bridgm. (Wee 
123. 2 Roll. Rep. 20. Poph. 136. reverſic 
2 Roll. Abr. So, if leſſee for years grants over by indenture all his eſtate, Ay 
aol. — reſerving a rent during the term, and after releaſes to the aſſgne 1 
ton v. Bie. all demands; this ſhall releaſe the rent; for though he cang 01 
have an action to demand all the eſtate, yet this is an eſtate ig F 2 
him of the rent, and aſſignable over; and in an action of delt L 2 
for any arrearages after, he ſhall claim it as a duty acerued from a a F 
the ſaid eſtate; and it ſhall not be ſaid that the duty ariſes ne 
| tiff; for 
nually upon the taking of the profits, but this had.its commence. as; = 
ment and creation by the reſervation and contract, which wa "My 
before. leaded | 
Collins v. If there be leſſee for years rendering rent, and the leſſor grant * 
.. over the reverſion, and the leſſee attorn, and after leſſee allyn 28 
ack. '*_* over his eſtate, and after the aſſignee of the reverſion releaſe al 
Moor, 44. demands to the firit leſſee, yet this (hall not releaſe the rent, for 
2 Eliz. that there is neither privity of eſtate or contract between them A rele 
: aſter the aſſignment. But, if the releaſe had been made to the ¶ U to co 
ſignee, it had extinguiſhed the rent. urn; 2 
20 Aſſ. pl. 5. If he, who has a rent-charge in fee, releaſes to the tenant d in him 
2 Noll. Abr. the land all demands from the beginning of the world till te mage. 
2 2 making of the deed of releaſe; this ſhall diſcharge all the tei But a 
as well that to come as what is paſt. by of pa 
Lit ſect. It is ſaid by Liltleton and Lord Cote, that by a releaſe of all de the rel, 
. mands a rent · ſervice ſhall be relcafed ; but this it is ſaid is to e over. 
zd intended of a rent · ſervice in groſs as a ſeignory ;; and therefore So, ir . 
the caſe of ; dd he, be 
Lev. 99, Hen v. Hanſon, where, in covenant brought on a covenant in teaſe the 
+4 ; leaſe for years to pay the rent reſcrved, the defendant pleaded WW granted 
Keb. — releaſe by the plaintiff of all demands at a day before the rent i 
810. queſtion became due; the plaintiff replied, that the releaſe v 
_ in performance of an award of all matters in dontroverſy betweet . 
ls — , ; d by er 
the plaintiff and defendant ; upon demurrer, it was —_— eee; 
Fofter, Mallet, and Windham, that the rent was not diſcharged by ion be 1 
this releaſe as it became due by the perception of the profits, 2 > oa 
was not like to a rent - charge, or a rent parcel of the ſeignog. .. . er 
and they held that this rent being incident to the reverſion, M nf. 0 
part thereof, was no more releaſed hereby than the reverſion Me 5 
ſelf was; and that this conſtruction ſhould the rather preva leaſe of 
it was not the intention of the party to releaſe this rent. Bu 
T wiſden contra he ſaid, that in releaſes and deeds when w k. an 
are heaped up, the party that is to take the advantage may * | will n 
the ſtrongeſt word and in the ſtrongeſt ſenſe, and that 15 the re ew, 
ſon they ate put in; and as to the intent, that mult be gather ſe of al 
' from the words; and men mult take care what words they ut ions n 
eportet politiam obedire legibus non leges pelitiz; and he ſaid, he cou Pot all app 
ſee no difference between this rent and a-rent in fee: V c appeal, 
rent-ſervices, and neither demandable before they become. a in an 
otherwiſe than as in 40 E. 3. 47. it is ſaid, there is 2 72 Neaded, 
6 


Releaſe, 
{mand betwixt lord and tenant; and in this caſe there is a tenure 
between the leſſee and him in reverſion ; and the reaſon why the 
reverſion is not touched by this releaſe is, becauſe it can work 
| only by way of extinguiſhment, and not by way of paſling an in- 
Ae, tereſt. But it was adjudged ut ſupra. | 
duet The plaintiff declared upon a leaſe for years, reddendum 30 s. 
ont , Li -gay and Michaclmas, and aſſigned for breach non-payment 
e ge 2 year's rent due and ending at Lady-day 1689, the defendant 
dei pleaded a releaſe, dated the 18th day of November 1688, of all 
am ee nds; and upon demurrer, judgment was given for the plain- 
e, for the growing rent not due, which is incident to the re- 
ce. crbon, is not diſcharged, though the firſt half-year's rent, which 
| VWs duty demandable, was releaſed ; but here the releaſe being 
pleaded as a bar to all, which it is not, the plea is naught, and 
su urmcnt muſt be given for the plaintiff, | | 
alga , 
0 s 2. By a Releaſe of all Actions and Suits. 
it, to ; 
| them A releaſe of all actions diſcharges a bond to pay money on a 
che n to come; for it is debitum in preſenti, quamvis fit ſolvendum in 
tur?; and it is a thing merely in action, and the right of action 
ant , þin him that releaſes, though no action will lie when the releaſe 
ill the made, | 


e rent But a releaſe of actions does not diſcharge a debt before the co. Lit. 292. 
y of payment, for it is neither debitum nor ſolvendum at the time 

all ede releaſe ; nor is it merely a thing in action, for it is grant- 

is to bdle over. 

elore u So, if a man has an annuity for term of years, for life or in fee, co. Lit. 292. 
| dd he, before it be (a) behind, releaſes all actions; this ſhall not Bulſ. x78. 

ant in teaſe the annuity, for it is not merely in action, becauſe it may wang 

eaded granted over. Moor, 133. 

rent i! ; (a) But ſuch 

ale releaſe ſhall releaſe the arrearages incurred before. 39 H. 6. 43. 2 Roll. Abr. 404. 


between 
dged by 
arged d 
fits, a 


I one releaſes omnes querelas aut loquelas; this is as large as a 
tele of all actions, and releaſes all cauſes of action, though no 
Kon be then depending. 

Ny a releaſe of all manner of actions, all actions as well criminal 


* real, perſonal as mixed, are releaſed. 

you A releaſe of actions real is a good bar in actions mixed; as 
ion ih Te f PEE. 4 g 2 4 l 
ny -4 C novel diſſeiſin, waſte, quare impedit, (b) annuity ; and ſo is 
ſe * 

nt. Bu lle of actions perſonal, grantee has made his election. 
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2 Salk. 578. 
pl. 1. 
Stephens v. 
Snow. 


Co. Lit. 292. 6 


Co. Lit. 292. 


Co. Lit. 287. 


% 


* 


Co. Lit. a84. | 


(5) But nat 


after the 
Jones, 215. 


In an appeal of robbery or felony, a releaſe of all actions per- Co.Lit.287. 


0 5 0 will not bar, becauſe an appeal, in which the appellee is to NN 
oegment of death, is higher than a perſonal action. But a f . 

gathe Pleaſe * . . . l. 137 
ot all manner of actions, or of all actions criminal, or of 


2 uid N " * * 
1 ions mortal, or of all actions concerning pleas of the crown, 


doch 1 K ill appeals, or of all demands, will be a good bar of any 


me dut 1 


tin 
2 e, becauſe damages only are recovered. 


22 3 A releaſe 


And jn an appeal of maihem a releaſe of actions perſonal may co. Lit. 288. 


1.200 ———— 


710 Beleaſe. 


Co. Lit. 89. A releaſe of all actions 1s regularly no bar of an execution, for 
$ Co. 153. execution is no action, but begins when the action ends. 
2 Inſt. co, Alſo, 2 releaſe of all actions does not regularly releaſe a vrt 
Yelv. 209. of error, for it is no action, but a commiſſion to the juſtices to 
Co. Lat. as. examine the record; but, if therein the plaintiff may recoyer, or be 
reſtored to any thing, it may be releaſed by the name of action. 
Co. lit. go. But a releaſe of all actions is a good bar to a ſcire facias, though 
Comb. 455. it be a judicial writ, for the defendant may plead to it, and it i 
'in nature of a new original given by the ſtatute, 


2 Roll. Rep. 80, in replevin, a releaſe of all actions is a good bar, for the 
7. avowant is defendant, though in ſome reſpects he is plaintiff, 
Latch, 110. By a releaſe of all ſuits, a man is barred of a writ of error, 


Oo. Lit 291. 80, by a releaſe of all ſuits, a man is barred of execution, be- 


8 Co. 153. cauſe it cannot be had without application to the court, and prajer 
of the party, which is his ſuit. / 


Co. Lit. If a difſeiſce relcaſes to the diſſeiſor all actions; this is no te- 

28. b. leaſe of his right of entry, for when a man has ſeveral means to 

1 be come at his right, he may releaſe one of them, and yet take bene 
fit of the other. ; 


Co.Lit,2386. Oo, if a man by wrong takes away my goods; if I releaſe to 
Skin. 37. him all actions perſonal, yet by law I may take the goods out of 
2 his poſſe ſſion. 
39 E. 3.26. If a man releaſes all actions, by this he ſhall releaſe as wel 
Koll. Abr. actions which he has as executor, as thoſe in his own right, 


v1 Raym. 1307 S. C. cited by Powell, and ſaid by him to be clearly fo, unleſs there was an ae 


of his own for the releale to work upon. | 


If a man releaſes all quarrels; a man's deed being taken moſt 
ſtrongly againſt himſelf, it is as beneficial as all actions, for by it 
all actions real, perſonal, and nuxed, are relcaſed. 

So, if a man releaſes omnes loquelas, it is as large as omnes action 
and extends as well to actions in courts of record as baſe courts,” 
Co.Lit.292. 80, a releaſe of omnes exadtiones , is equal to a releaſe of al 
. actions. ä 
mu ob exigendo, and exigere ſignificth to require or demand. Co. Lit. 292, as 


Co. Lit. 292. 


Co. Lit. 292. 


(K) Releaſe, in what Caſes reſtrained to the ſpecial 
Purpoſe for which it was given. 


Plaw. 289. N the rule of law, that every man's deed ſhall be take 

x H. 6.42. U firongeſt againſt himſelf, and on what is laid down in * 

oy . Altham's caſe, generalis clauſula, &c. it hath been pr 

Er general werds in a releaſe are to be taken ſtrongeſt _ | 

releaſor, and are not to b: qualified or reſtrained by any ipe 
recital. 

Ard. 64. But herein the ſure rule and diſtinction ſeems to be, that wh | 

Hob 74+ there are general words all alone in a deed of releaſe, they r 

Mod, = be taken moſt ſtrongly againſt the releaſor; but, where there p 

3 Mod;277. particular recital in a deed, and then general words follow, Be: 

* — * nexal words ſhall be qualified by the particular recital, 

310. ] ? 


Inde 
ference 
heriot « 
which 1 
releaſe 
inſiſted, 
debt, tl 
ſent caſ 
which { 
but it u 
an extin 
not to b 

But 1 
principa 

As wi 
releaſe « 
whatſoe\ 
writs of 
aftions, h 

If a r 
[edges th 
charges! 
by this re 
and dem; 
and ſo ar 


J Mod. 277, 
10 ſuch cate 


In the 
In perfor: 
thouph tl 
dia) that 

80, in 
cutomar 
he ſpecia 


80, wl 
per accou 
on taken 


dren of J 


So, whe 
u the elec 
ad that a. 
e brough 
the defend 
ad demar 

, J, and 

appearii 
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or Indeed in the caſe of Rotherham v. Craxvley, where, upon a re- Cro. Elz. 
ference to arbitration of ſome controverſies relating to relief and 37% 

mit heriot claimed dy the lord of his tenant, a releaſe was awarded, 3 .“ 
0 which was drawn up of all reliefs, duties, and amercements, and this Raym. 209 
de releaſe being pleaded to an action of debt on an obligation, it was 5: C- cited 
l niſted, though the word duty might in ſtriftneſs extend to a bond 

ug debt, that yet it ought not to have this conſtruction in the pre- 

ty ſent caſe, it being placed between the words relief and amercements, 


which ſhewed that the parties intended duties of the ſame nature; 
the WW but it was adjudged otherwiſe ; and that the word duty working 
m extinguiſhment of the bond at law, the force of the word was 
not to be controuled by the intention of the party. | 
| be- But in the following caſes the intention of the party has been 
ſaſer principally regarded: 
As where in debt upon an obligation the defendant pleaded a Het! 9. 15. 
0 1 releaſe of all errors, and all actions, ſuits, and writs of error — ** 
0s to vhatſocyer 3 it was adjudged, that the releaſe extended only tod 
dene. writs of error, and did not releaſe the obligation, though the word 
ans, had it ſtood fingly, would have done it. 


ſe to If a man receives 101. of another, and by his deed acknow- 2 Roll. Abr. 
ut of edges the receipt thereof, and thereof releaſes, acquits, and diſ- 499- cited | 

: charges him, and of all actions, ſuits, debts, duties, and demands; — Te 

weg br this releaſe nothing is diſcharged but the 107. and the action adjudged * 
ad demands thereof, for the laſt words have reference to the firſt, Tin. _ 

n a6) a 5 Jac, 1. in 


nd ſo arc limited by them. R. 
Mod. 2% Carth, 119. Show. 155. S. C. cited, and doubted of by Holt, Ch J. who ſaid, chat 


10 ſuch cale was to be found. 


by 1 i the caſe of Hen v. Hanſon it was held, that a releaſe, made Lev. 99. 

, n performance of an award, did not diſcharge a growing rent, Sd. 141. 
ontly tough the releaſe contained general words, for this reaſon (inter 
arts. 


ada] that it was not the intention of the parties, 
90, in the caſe of Morris v. Wilford, a releaſe of the wife's 2 Jer. 445 
catomary part, with general words, was held only to extend to — 46. 


tie ſpecial matter recited. pl. 32. 3 Keb. $14: 840. 


So, where the plaintiff releaſed all demands on his own pro- 2 Lev. 272. 
Fr account ; it was adjudged by the whole court that an obliga- Stokes v. 
wn taken by the plaintiff in his own name in truſt for the chil- — 


n Vent. . 
tra of J. S. was not diſcharged thereby- . C by the 


name of Nokes v. Stokes. 


So, where in covenant to pay an heriot pot mortem J. S. or 405. 2 Mod. 2 
Uthe election of the plaintiff, the death of F. S. was ſet forth, —— 2 
ad that afterwards the plaintiff choſe to have the 40s. for which 2 * 
4 brought his action, and aſſigned the breach in the non-payment; Iagram. 
de defendant pleaded, that the plaintiff releaſed to him all actions 
ad demands, c., but this releaſe was made in the lifetime of 
, and there was an exception in it of heriots; upon demurrer, 
* ppearing that neither the heriot nor 40s. were in demand 
_ time of the releaſe given, and it appearing plainly by the 
3 in the releaſe not to be the intention of the parties to 

ik the heriots, judgment was given for the plaintiff. 
4 2 2 4 A. 18 


* * 
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712 Releaſe. 
3 Med-277- A. recovered againſt B. a judgment for Goo. and made 5.8. If or 
3 -ev- 299+ and J. D. his executors, and died; B. made C. his execytor, aud and he 
On 9 deviſed a legacy of 5 J. to J. D. and died; 5 D. by deed ac. have th 
Coley, Kknowledged the receipt of the 5 /. of C. and thereby releaſed the becauſe 
Kaight ſaid legacy, and all actions, ſuits, and demands which he hay The | 
againſt C. as executor to B., and after argument in B. R. it wa to him 
adjudged, that nothing was releaſed but the 5 /. | "but, if 

Ld. Raym. In afſumpſit againſt the defendant for 7“. the plaintiff declares, WW ny rel: 
235. Thorpe that whereas he had mortgaged to the defendant certain copyhold rat; bi 


de lands redeemable upon payment of ſuch a ſum oſ money, the a new ki 


arguments defendant in conſideration that the plaintiff would releaſe to the A rele 

9 * defendant his equity of redemption, aſſumed to pay to the plan- v bole co 

reported. tiff 7 J. The plaintiff avers, that he did releaſe his equity of te- An (a) 

Salk. 71. demption, but that the defendant has not paid the 7 /, The de. e bounc 

kt 3 fendant pleads this releaſe in bar of the action, becauſe, after the Mn of 

Le. Raym. words equity of redemption, the ſcrivener had added, and all aftim, 

66 duties, and demands; and on demurrer the queſtion: in (a) C. . A relea 
was, whether this 7/. was releaſed by thoſe general words? and a covena 
adjudged that it was not. kat if thi 

2 Roll. Abr. If an obligation be dated and delivered. the 23d of ed lil 

— ag 5 Jac., and obligee make a releaſe, which is dated 22d of Fanuary It a ma 

a. „Non. 5 Jac. but delivered after 23d of January, and by this deed be n, the 

Rep. 255. releaſes to the obligor all actions u/que diem bujus prefentis ten- lame b. 

- — 4 poris ; this releaſe ſhall not diſcharge the obligation, for hi Ha ren 

300. Cro. Præſentis temporis ſhall be taken the preſent time when the deed the rer 

Eliz. 14 Was dated, act, becai 

2 Mod. 280. med. 

— 182, In treſpaſs, aſſault and battery, the defendant pleaded a gene-: When e: 

_ V> ral releaſe of all actions, &c. from the beginning of the world Wi executi, 

heh iſque ad diem datis of the ſaid releaſe; and it happened that the N 
battery was done upon that very day in which the releaſe is dated; Wy releaſe 
ſo that it was held that this action was not diſcharged, for the 5 debt 
releaſe did not include that day, and the defendant ſhould have * relea 
traverſed all, &c, after the date of the day of the releaſe. 1 n why 

: ly lefty 

(L) What Right or Intereft ſhall be ſaid to be 
releaſed ; and herein, of Miſrecitals and Excep- d 
tions in Releaſes, A releaſe | 
eus whicl 


ons. 


Co. Lit. 274. A Releaſe of a bare right for a day or an hour, Oc. is as good 
Oo. Lit., | kk 


| as if it was made to the other and his heirs. 
Co.Lit.274, A releaſe may be on condition, but a condition cannot be te. 
leaſed on condition. 125 
Lure. 638. But a releaſe on condition that releaſee ſhall pay releaſot lo 
888 much money, is not good ; but if the releaſe; be worded in this 
OG manner, that if the releaſee pay ſo much at a day ta come, « 
he releaſes, &c. this is a good releaſe. | 
2 Roll. Abr. If one man finds the goods of another, and the owner releales 
1 to him who is in poſſeſſion; this veſts the property in him, 00 but 
233  fuch releaſe muſt be by dee. i 


if 4, recitt 
Jltices in 
m. 
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If one makes a leaſe for ten years, remainder for twenty years, co. Lit. 273. 

1nd he in the remainder releaſes to the firſt leſſee, the releaſee ſhall 

have thirty years for his term, for ten years ſhall not be drowned, 

becauſe a chattel cannot be drowned in a chattel. 
The lord paramount cannot releaſe to the tenant paravaile, ſaving Co. Lit, 

o him part of the ſervices, but the ſaving in that caſe is void. 305. b. 

But, if there be lord and tenant by fealty, and 205. rent, the lord 

may releaſe all his right in the ſeignory, ſaving fealty and 105, 

tent; but the lord, upon his releaſe to the tenant, cannot reſerve 

new kind of ſervice. 


Areleaſe of common in one acre is an extinguiſhment of the And. 2386. 
whole common. ; Show. 350. 

An (a) entire thing cannot be releaſed as to part; but, if a man pun 232. 
de bound to perform two things, the obligee may diſcharge the (a) What 

ty of one of them ; ſhall be ſaid 
ot one © 0 an entire thing, vide Palm. 247. Owen, 21. Moor, 413. 

4 releaſe of covenants ſhall releaſe the bond for performance Dyer, 356. 
gf covenants. So, in the caſe of (5) Hen v. Hanſon it was agreed, @) Lev. 99. 
hat if the rent was releaſed, the covenant for payment of it wag *** #® 
tlaled likewiſe. 


[i a man brings an appeal of maibem, and after releaſes the ac- 43 AN. 39. 

on, the releaſe ſhall bar him to have an action of battery of 2 Noll. Abr. 

lame battery. * : 

lf a rent-charge iſſues out of three acres of land, and he, who 2 Roll. Abr. 

s the rent, releaſes all his right in one acre, the rent is all ex- 444 

act, becauſe all iſſues out of every part, and it cannot be appor- 

med, 

When execution is had of twenty acres, by a releaſe of one acre, And: 266. 

ke execution is gone, and is a diſcharge of land and body. 2 21 
ama / 2: 

A releaſe of all advantages of account, is a good bar to an ac- 8 co. 152, 

m of debt upon that account. 


| Lreleafe to J. all actions which J. S. has againſt him, the Dyer, 56. 
tale to 4, is good, and the laſt words ſhall be (e) rejected; for ?'; 2": 


ted may be qualified and abridged by latter words, but not to- (c) 1 eg 
7 deltroyed. | 


mired as to 
one obligee, 


proviſo that the other hall not take advantage of it, the proviſo is void, Lit. Rep. 191. 


Arcleaſe to A. and B. of all actions, is a releaſe of all ſeveral LA. Raym- 
1 which the releaſor has againſt them, as well as all joint 235 

ons, 

, releaſe excepting one bond, excepts ſuits and actions for that Cro. Eliz. 
Pl, 726, 

14. recite that he had recovered judgment againſt B. before Dyer, 5c. 
juices in Derby, whereas in truth the judgment was had in = eu 


&, this milrecital, it is ſaid, will make the releaſe void. 395˙ . 


(: 


10 


— 
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« A. LL that it ſeems neceſſary to obſerve by way of introduc- 
« tion to the enſuing head, is, that after ſuch time as the 
feudal property came to be extended and enlarged: to a per- 
« petual and durable eſtate, and that donations were frequent! 
« made to the feudary and his heirs; this gave him the abſolute 
« owner{hip and property in the feud, and, conſequently, as abſo- 
ute a power of diſpoſing thereof to ſuch: perſons, and upon ſuch 
terms, as he thought fit; ſo that if he aliened the eſtate to any 
perſon for life, or years, or any like intereſt, as the whole benefit 
be intended the perſon ſhould be capable of. yet he left a rever- 
bon in himſelf, which being alienable, he might at the ſame time 
limit it to go over to any other perſon after the firſt intereſt de- 
termed. And this he might likewiſe limit and circumſeribe 
a5 he thought fit, and make a further limitation over to any third 
perſon, and ſo on till he gave it out in as large a manner as he 
himſelf enjoyed it. All the limitatioffs after the firſt were called 
'Remainders,” either from their being a part of what remained 
band was left in the donor; or, from the nature and manner of Cowell; and 
their exiſtence, as not being to come to the perſon intended, till —_— 
iter the preceding eſtates ſpent. But, becauſe upon ſuch dona- . gemain- 
tions made, the donors either reſerved particular ſervices to der.“ Co. 
| themſelves, or in default of ſuch reſervation the law created rt. 49. 4. 
and raiſed to them certain duties and ſervices to be done by the 4g Ws 
nant, as a recompence and conſideration for his enjoying the Moor, 344. 
ſud; therefore the tenant could in no caſe alien or diſpoſe of h. 269. 
the feud without a particular licence of his lord for that pur- 
pole, ſince this would have been a breach of that truſt the law 
lad inveſted him with, and might have endangered the peace 
nd {ccurity of the lord by ſubjecting him to the perſon of his 
geutelt enemy. And as the tenant in ſuch caſe had no power co. Lit. 
o alien without his lord's licence, ſo neither could he alien in 43.2. b. 
ch a manner as to leave his lord for any time, though never gs 5 
o mall and inconſiderable, without a tenant to do his ſervices, 
*hch the lord could in no ſort be ſuppoſed to diſpenſe with by 
a licence. For beſides the danger that might poſſibly happen 
u that interval, the ſervices being created at the ſame time 
"ith the feud, and coming to the lord in lieu thereof, were to 
© perpetual and unalienable as the enjoyment of that was to 
> 4nd fince the ſervices to be performed were ſuch as none 
i > were uncertain of enjoying the feud during their lives, 
| 2 eicher undertake or think themſelves under a ſufficient 
N to perform as they ought, becauſe, if they held 

cud but for years, and ſhould happen to ſurvive thoſe — 

66 - 
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. 2 &licenc 
NN ee _ EN — *, — 
« their lives, notwithſtanding a ts the lord could & or oth 
« to the lord; and, conſequently, from ſuch ne " 3 And 
: us diſcharge of their duties; | 
« not expect- a faithful and zealous : femmes e 
« fore the ſervices were always to be perfo : | . | 
« — the feud for life, at leaſt; and, arg res» ws + : nk 
Co. 135. could not by his alienation _ _ wy made: foe tyymi * *miting 
Co. Lit 269. 6 For this reaſon it was, that 1 & cate 1d be no tenant oP" into a 
2. b. « mainder to the i gi - 25 ae 3 adds Yank. 
« the freehold to do the ſervices. z I via AS extire 
« life, or a gift in tail, to begin at a ſuture day FW dee en 
40 ift were made void; for until the commenc de Tx 
40 fon Te donee would _ n = Lancs 
wrong e es relies org i ſt pro tanto would be ri theſe { 
mean time having parted with their „„ — — 
« gardleſs of the ſervices. To 1 * n leaſe, giti e the ten 
« ence and danger to the lord, the law a 3 ase £ 
« remainder to be void; and, conſequently, t * formangſcignori 
40 nt {till to the lord, and as ſuch was obliged to a performan ary 
40 —— ſervices. en eee e 3 _— | hl 5 
« may perhaps be of equal force wi he Grabber nice 2 
« urged from the danger of ſuffering t 1 iohtsol do, whe 
ac —— in abeyance, expectancy, or 1 oor —— | 4 r 
« ſtrangers would ſuffer thereby for want 0 ap f. Bur zu ich ven 
3 "aan : mo freehold or inhent ſuch ſeig 
T t abſolutely neceſſary, 8 ** ol 9 e 
« — be the preſent and only — 3 —. * Of 
« leaſe were made for years, remainder for 8 ©, — W caſes 
e — — —— — of the freebol d; an 
c time wherein the lord was | a rb bad not! 
e — e 
“ be one reaſon why ſo little regard was had to oo or impen i {cual lo 
8. © leſſee for years, he being no ways able to con belonged 
* « the acts or diſpoſition of the frecholder. + eval} r the! 
Another thing obſervable is, that as — at licence be de eſche. 
« ſort alien without his lord's licence, nor cou alified to do M wunder : 
interpreted as to deprive the lord of a tenant = 5 
« ſervices, ſo, when he had, by a 1 + any oth for years, 
* of his lord, he might then carry over the di po been unreal eſtates ſor 
« perſon as far as he pleaſed, For it _— ao to any ob for life . 
* able to compel him to aſſign over the whole reauired it; 1 rns for 
« perſon, when no <exigencies of the ET iding for ot the eſtate. 
*« would alſo have taken away his power 0 ow rake cue MY ic, wh 
« whom he might lie under equal 2 reaſon why ind when 
« Hence came the notion of remainders; and t at the ſame tu © true 
« were to be limited and paſs out of the prog nature of U 4 the an 
«© with the particular eſtate, ſeems to __ 1 the tenant c not m. 
weg « licence formerly given for alienation. or 2 neither coul a out th 
' "oY 4 not alien at all without his lord's licence, Con, than Wl an either 
ah e alien for any longer time, or — _ only to diſpolr QI ® doth 2... 
« licence warranted. Therefore, if he had a m 


re 
in 86 as to proc 
&« the feud to ſeveral perſons in ſucceſſion, he w « lice 
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& licence for that purpoſe, and by proper limitations to let in all 
« perſons within the benefit of it at the ſame time, leſt by death 
qx otherwiſe he might be afterwards prevented from purſuing it. 
u And theſe remainders are now limited of ſuch ſorts of inhe- 
u ritznce as will not come within the rules of this reaſoning. 
« And though licences for alienation are ceaſed, yet it has been 
thought fit to obſerve the rules deducible therefrom in the li · 
« miting and ſettling of ſuch remainders. But, before we enter 
into a particular diviſion of this head, it will be neceſſary to ob- 
{ ſerve further, that anciently the tenant being poſſeſſed of the 
entire property in the feud, might, upon his alienation in fee, 
axe erected a ſeignory to himſelf, to ariſe out of the tenancy. 
And this practice was encouraged, becauſe it multiplied feudal 
' tenants, and brought greater force into the field. But, though 
' theſe ſeignories were ſo far in the nature of reverſions, that 
upon determination of the tenancy in fee by eſcheat or forfeiture, 
the tenancy came back again to the firſt tenant, and he be- 
came ſeiſed thereof in fee as he was before; and though the 
ſeignories themſelves were then alienable, as the reverſion now 
is, and carried with them the rents and ſervices, as a grant of 
the reverſion now does; yet, whether they might have then li- 
 mited a remainder over upon a tenancy in fee, as they may now 
do, where the reverſion would otherwiſe veſt in themſelves, is 
uncertain, ſince there was no reaſon of convenience to multiply 
ſuch remainders, though they found it convenient to multiply 
ſuch ſeignories. But, however it happened before the ſtatute 
of gig emptores, yet, after that ſtatute, no one could have diſ- 
poled of the fee without a remainder upon it. For the fee in 
ill caſes by that ſtatute was to be holden of the firſt feudal 
ord; and, conſequently, the tenant, who made the alienation, 
lad nothing further to expect in the tenancy either as a ſeig- 
dory, reverſion, or eſcheat; but theſe now belonged to the firſt 
teudal lord, and therefore the tenant could not diſpoſe of what 
longed to another: for the reaſon of making that ſtatute was, 


14 in that the tenant might not erect ſeignories to himfelf to prevent 
ice be tte eſcheat to his lord: hence it plainly followed, that every re- 
0 do under muſt depend upon a particular and leſs intereſt than 


ken ci the fee, and therefore was confined to three caſes, wiz. to eſtates 
lor years, which is the leaſt certain intereſt the law knows, to 
lates for life, and to eſtates- tail. The eſtates for years and 
i life were the ancient ones at common law, and were the 
terms for which people uſually difpoſed of the feudal intereſt : 
tie eſtate-tail came in upon the conſtruction of the ſtatute 4, 
due, which made the inheritance to be certainly deſcendible. 
and when the ſtatute quia emptores followed it ſo near, they then 
Wſtrued the fee conditional in the donee to be an efſtail-tail, 
ul the ancient ſeignory in the donor to be a reverſion. If they 
not made ſuch conſtruction, the ſtatute of quia emptores had 
n out the donor, which had been to carry the matter farther 
nn eicher ſtatute intended; and therefore to preſerve the force 
* th Patutes, that which was before called a ſeignory, was 
- cc naw 
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& now called a reverſion, that the donor might have his own; 


) O 


| | lic: 
cc tereſt preſerved, and yet not be ſaid to erect an mtermediah Pp 
ce — between him and his lord, which the ſtatute of 5 C 
«c emptores had forbidden. And all this plamly thews, that a ſeip Eſta 
4c nory and reverſion are in their own nature much the fame, — 
on 
E But for the better underſtanding of this head, we ſhall conſider tion, 
: oy iſco 
(A) Of what Things a Remainder may be made, diſc 
N H) In 
(B) What Words are ſufficient to create a be fe 
mainder. | Tena 
1. Of the Propriety of the Words made uſe of to paſs t the b 
Remainder. : Rece 
2. Of the Deſcription or Deſignation of the Perſon who F T 
: ; 
to take the Remainder. . 
; but a 
(C) Of the ſeveral Kinds of Remainders as ou they 
guiſhed into Remainders veited, or in Contingend oe 
or Abeyance. 
(D) Of Remainders in Abeyance or Contingenq * 
what Eftate is ſufficient to ſupport them ; wha. * 
they are to take Effect; and by what Means t A n 
may be deſtroyed or prevented from coming - for 
7 . : ll. Oe 
e; and therein, of Remainders by Way df e = 
cutory Deviſe or future Intereſt, the gran 
(E) Of Remainders that ariſe on Conditions Pret 1 5 
dent or Subſequent. out; not! 
2 ee remainde 
1. Of the Difference between a Condition and a * ba reve 
and in caſe of the Condition when it precedes the ve ö ting nex 
of the Remainder as the Cauſe thereof, and 1s * the hook 
the firſt Eſtate, and when it is annexed to the fl arent ne 
abſolutely without any Regard to the wy 4s ac at 
2. Between a Deed and a Will, when in bot de berpetual 
Words of Condition are made uſe of for veſting to ariſe, | 
mainder. : a thereof to 
3. Between a Limitation over in ſuch Caſe of a Will ther, bec⸗ 
where no Limitation is made over. Conde <ftate 
4. Between Remainders that are to ariſe upon A W 2t the 
agreeable to the Rules of Law, and ſuch "Rules lecher o 
upon Conditions repugnant and againſt the * anot] 
Law. * *tl0ut g. 
g. Between ſuch Words as actually make a ney to anoth 
ſuch as are only deſcriptive of the Manner * en ore pive 
the Remainders are to ariſe and take place. dans, eſt, 
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) Of Croſs Remainders, or thoſe arifing by Im- 


plication and Conſtruction of Law. 


o) Of veſted Remainders, and of the particular 
Eſtate to ſupport them in their Creation; how 
long it muſt continue; and when by Determina- 
tion, Grant, or Refuſal thereof, the Remainder is 
diſcontinued, barred, or deſtroyed, and when not. 


Hi) In what Caſes a Remainder or Reverſion ſhall 
be ſubject to the Acts or Charges of the particular 
Tenant; and therein, of the Remedies for him in 
the Reverſion or Remainder by Entry, Action, or 
Receipt. 


) To what Purpoſes the Remainder is accounted 
but as one with the particular Eſtate, and where 
they are regarded as feveral Eſtates. 


A) Of what Things a Remainder may be made. 


« All that it ſeems neceſſary to obſerve for explaining and clear- 
ing this point will be reſolved by putting a caſe or two, where- 
in it has been holden doubtful it the remainder were good. 


one for life or years, remainder over to another in fee or in 
tall, Se. It was doubted, whether this remainder were good, 
F becauſe this rent had no exiſtence at all before the grant; and 
the grantor cannot be ſaid to have any part of the rent left in 
bim, as he would of land, becauſe he firſt gave being to the 
tent, and bounded the time of its exiſtence, which being run 
[ out, nothing thereof remains to grant over to another; and a 
remainder is to be granted out of that which would otherwiſe 
de a reverſion in the grantor, which here this rent cannot be, 
being newly created. But in this caſe, by the better opinion of 
ne books, and a judgment lately in point (a), ſuch remainder of 
irent newly created has been holden good. For, as the grantor 
might at firſt have granted it in fee or for ever, having ſuch 
perpetual and durable intereſt in the fund out of which it was 
ariſe, ſo he may ſhare and divide the grant, and give part 
ttereof to one, and part to another in ſucceſſion; and the ra- 
ber, becauſe the particular eſtate and remainders are but as 
Me eſtate, as to the grantor, being limited to paſs out of him 
Mat the ſame time. And as to him, it makes no difference, 
ether one or more take benefit jointly, or in ſucceſſion one 


vithout going further, he cannot after grant the reverſion there- 
a to mother, becauſe he has no reverſion in him for the reaſons 
Ne giren. The reaſon of this caſe will go likewiſe to com- 
"nz, eltoyers, Sc. newly created. 

In 


719 


A man ſeiſed of lands in fee grants thereout a rent-charge to 


Plowd. 75.4. 


1 Brook, 
252. pl. 8. 


254. Pl. 54 
58 


2 Ro. Abr. 
415+ pl. 2. 

26. 70. 76. 
78. 

(a) 1 Lev. 


144. 

1 Sid. 28 f. 
2 Keb. 29. 
(5) Mo. pl. 


100. 


Uter another. But (5), if he grant ſuch rent for life or years, 


720 
4 Mod. 275. 
230. 


LA. Raym. 


49. 
Le. 446. 


P!. 4+ 
See 2 Salk. 
465. pl. 2» 
Carth. 252. 
350» 
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In the caſe of The King v. Kemp, it was beld, that the kingny 


grant an eſtate in an othce to commence in futuro, or upon a em 
tingency, for he hath no inheritance in the office, or the ena 
tion of it, but in point of intereſt only to grant. And it v 
ſaid, there was a diverſity between offices in fee exiſting, a 


ſuch as were granted only for life, which being as a new thin 


created, might, as a rent de novo, be granted to commenee j 


2 Salk. 465 futuro. 
pl. 2. Comb. 334. Rex v. Kemp. 


Show. P. C. 
&. II. 


9 C9. 48. 
And. pl. 
201. 


Lev. 220. 
Bridg. Rep. 
SITY 


37 H. 6. 
30. a. Dy. 7. 
pl. 8. 359 
pl. 52. 
Cto. Car. 


b. 542+ b. 
Br. tit. De- 
viſe, pl. 13. 
5 Co. 16,17, 
1 Ro. Abr. 
610. pl. 4. 
Godolph. 
Abr. 356. 
Swinh. 137. 
x Bolſtr. 


* « cutors of the teſtator, and that the fi 


© © If one be created baron, viſcount, earl, c. by patent, u 
© after, in the ſame patent, the ſame honour be granted to ano 
in remainder, yet this operates as a new grant, and not 3821 
© mainder ; for the king had no reverſion of that honour in hin 
© though he had ſtill the ſame power of appointing one in ſuccelis 
© to take it, as he had of granting it to the firſt. 

© So, if one hath the office of park-keeper, foreſter,” gaoler, ſh 
© riff, &c. to him and his heirs, he may grant theſe offices too 
for life, remainder to another for life, &c. for amne majus nin 
© in fe minus, and as they are grantable over in fee, (1 m2 
© they be granted in ſucceſſion to one ſor life, with remainde 
© over, c. 

A licence to ſell wine may be granted to one for life, n 
mainder to another for life ; becauſe by ſuch licence not only 
authority paſſeth, but an intereſt, by way of reſtitution to ti 
which was the ſubjeQ's right before it was prohibited | 
ſtatute. 4 

« But before we leave this head, it may be proper to ini 
« into the reaſons and practice of limiting remainders in perion 
« goods or chattels; for theſe in their own nature ſeem incapal 
« of ſuch a limitation, becauſe, being things tranſitory and 
te many accidents liable to be loſt, deſtroyed, or otherwiſe i 
« paired : beſides, the exigencies of trade and commerce requm 
« a frequent circulation thereof, it would put a ſtop to all 
« ing, and occaſion perpetual ſuits and quarrels, if ſuch mi 
« tions were generally tolerated and allowed. But yet in} 
tc wills and teſtaments, ſuch limitations over of perſonal oy 
e chattels have ſometimes prevailed ; eſpecially, where the | 
« deviſee had only the uſe or occupation thereof deviſed to! | 
« for then it was holden, that the property continued in the 
deviſee had no po, 
« to alter or take it from them. But in either caſe, if 
« deviſee did actually give, grant, or ſell ſuch perſonal 
tc chattels, the judges would very rarely allow of actions i 
tc brought by thoſe in remainder for the recovery thereof, "y 
« jt came to pals, that it was a long while before the judge? A 
« common law could be prevailed with to have any reg? 10 
c deviſe aver even of a chattel real or a term for years, g . 
« eſtate for life limited therein, becauſe the eſtate for l " 
© in the eye of the law of greater regard and — | 
&« an eſtate for years, they thought, he who bad it deviled % 
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for life; had therein ineluded all that the deviſor had a power tio 
« diſpoſe of. And though they have now gained that point upon 25 
« the ancient common law, by eſtabliſhing ſuch remainders, and 1 
have thereby brought that branch out of the Chancery, (which 


k court frequently helped the remainder- man by allowing bills to 
compel the firſt deviſee to give ſecurity, We.) yet ĩt was at firſt 
« WF introduced into the common law under a new name, and took 
all the ſanction it has ſince received from thence; an account 
* whereof, and how far it has been carried, may be ſeen at large 
in the Duke of Nerfell's caſe. But, as to perſonal goods and 3 ch. Ca. f. 
chattels, the common law has provided no {uthcient remedy for CWP 
the deviſee in,remainder of them, either during the life of the 
firſt deviſee; or after his death; therefore the caurt of Chau- 
cery ſcem to have taken that branch to themſelves, in lieu of 
the other which they loſt, and to allow of the ſame remedy for 
ſuch deviſee in remainder of perfonal goods and chattels, as 
they before did to the deviſee in remainder of chattels real or 
terms for years. * 
Therefore, where a man deviſed 600 /. a-piece to two daugh- 1 ch. ca. 
tery and the reſidue of his perſonal eſtate to his ſon, and if 199. 
either of his children died during their minority, the ſurvivors to 
be heirs to the deceaſed by equal portions z the ſon died, and 
the one ſiſter brought a bill againſt the executors and the other 
only iter to have her own 6007. and the half of the brother's per- 
to th (onal eſtate; ſhe had a decree accordingly z but was forced to 
give ſecurity to pay back her own 600 J. in caſe ſhe died during 
ber minority; though it was ſaid, if ſhe died during minority 
laing iſſue, it would be a hard caſe. L 
* A deviſe was made of the uſe of goods, plate, and houſehold 2 ch. Rep. 
tuff to one for eleven years, and after to another, and held a 3 
= deviſe, and a decree to deliver them accordingly after the — 
eleven years; 
So, upon a deviſe of the uſe of certain books, jewels, and 1 Ch. C. 
farities, to one for life, and after of the things themſelves to _— 
motner; he in the remainder brought a bill in the lifetime of Iemon. 
tie firſt deviſce to have ſecurity for their forthcoming after the 


leich of the firſt deviſees; and the court, being aſſiſted by two 
Julges, held the remainder good; but ordered them to move 
1 to hr the ſecurity another time.“ 


A farmer deviſed his ſtock (which conſiſted of corn, hay, cattle, Abr. Ea. 
to his wife for life, and after her death to the plaintiff, It was 3 *- 

fed, that no remainder can be limited over of ſuch chattels as 4 
becauſe the uſe of them is to ſpend and conſume them: but [Where the 
Maſter of the Rolls ſaid, the deviſe over was good; but added, lags - 
ny of the eattle were worn out in uſing, the defendant was 2975 pi 
o be anſwerable for them; and if any were ſold as uſeleſs, nhable ng- 


lefe | / w_ re, the 
* was only to anſwer the value of them at the time of &. way, 


And an account was decreed to be taken accordingly. I beleve, 7, 
da hoch them to be ſold, and to allow the tenant for liſe the imuiteſt of the” produce of the C.le. 
des his ſiſter by will 10 J., and directs that fuch part of 1 P. Wms. 
7 eſtate, as his wife ſhould leave of her ſabGiſtence, . alt 6. 


vt, 0 3 A ſhould Haſcy. 
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would go to the fiſter : whatever the wife has not employed in Cf 
that way, ſhall go over and be accounted for. a * her 
2 Ch, Rep. © But, where a man deviſed debts and perſonal eſtate to one, Wi to 
* & whom he intended executrix, for life, and after her death w ſen 
— another; the executrix died, and he in remainder brought bl deſc 
Swinb. 137. © againſt her executor for the ſaid perſonal eſtate; the bill vn ** 
God. Abr. « diſmiſſed, and the remainder holden void, the firſt deviſee being 1 if ſh 
Wh « exccutrix, in whom the perſonal eſtate veſted and attached by 3 _ 
caſe, « a right prior to the deviſe, and ſo belonged to her ee . ut 
* 9% „„ cutor.“ N 4 - vi 
There, the deviſe is, to the executrix for life, remainder over, and the executory deviſe adjudged goo u with 
Salk. 231. A. being poſſeſſed of a term for ninety-nine years, deviſes it t 
pl. Raym. B. for life, and after to fix others ſucceſſively, for their lives; i (B) v 
33g. - aa the ſaid term ſhould ſo long continue; and all the leven perlo 4 
v. Fadens. being dead, and the term continuing, it was adjudged, that 
See Pollex. ſhould revert to the executors of the teſtator, and that it did u 
125 veſt in the ſurvivor of the deviſees ſo as to tranſmit it to his ter 1. Of 
ſentatives. | 
F. W. But a deviſe of a term for years, or perſonal chattel to one for . Hl 
Vid: Piecu. day or an hour, is a deviſe of the whole term or intereſt, . T £ 
tory Deviſes, limitation over is void, and it appears at the ſame time that t  hew t 
under title whole was intended to be diſpoſed of from the executors, ' ſuch ef 
« - | | | _ ' le nat 
x Ch. Rep. «© Where money, goods, or other perſonal chattels, are deff _ fr 
_— — 6 to one and the heirs of his body, or to one, aud if he d o make 
66. i. * & without heirs of his body, the remainder over, 5 a5 3 
2 Ch. Ca. 94. (c mainder is totally void, and the courts will not allow of a bill | 4 
Went. 349. « the remainder-man to compel ſecurity to have the money, P aded 
aſter the death of the firſt deviſee ; but it ſhall go to his © | 80, i 
* . cutors or adminiſtrators. For the firſt deviſe gives the abſt | Und to 
A « Jute property of perſonal eſtate, as a like deviſe of real el by h 
« before the ſtatute de deni gave a fee, upon which no Imin * til 
i « could be made further; and as the heirs are the r a | 
| 4% to take a real eſtate, ſo are the executors to take a peri he la 
bl « eſtate; and this is not within the ſtatute de donis, but remand Walk 
* % common law.“ a 5 * b = 
4 Saunders v. If A. deviſe that his goods and furniture ſhall _ * an 
I x 19" 0904 houſe to be enjoyed according to the limitations of ” * hog p 
1 [See Grego- thoſe entitled to the houſe, the firſt that would be tenant in- — 
* ry v. Pel- the houſe becomes abſolute owner of the goods. wofi 00 
q 5 Br. P. o. 438. Duke of Bridgewater v. Egerton, 2 Ves. 122. 1 Br. Ch, Rep. 251. 98% limitatior 
| q — Marlborough 2 Spencer. 8 Br. Pp. C. 592. Foley v. Burnell, 1 Br, Ch, Rep. 274 { ſeldom * 
5 27 April 178 5. Vaughan v. Burſlem. 3 Br. Ch. Rep. 101• W , 85 * 
io 2 ch. Rep, © But, where a deviſe was of money and goods to one ke lall have 
1 '2 . and if the deviſee died without iſſue, then to go * Nay; th 
40 4 ther this was held a good deviſe over; for the firſt 7 kit be n 
| . being-expreſsly for life, the words after could not nuf ne wil have x 
+4 implication, as they would a real eſtate, and then at 3395 es ig fe 


« the common rule of other gaſes, - « ( 


LE 
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« One by will deviſed 1300 J. to his daughter A., to be paid at Powiett v. 
« her age of 21 Jour, and if ſhe died without ifſue before 21, then err 3 
« to go over to B., provided if ſhe married before 21 without con- 

« ſent of certain perſons, then to go over to C She did marry ** © 
« beſore 21 without ſuch conſent z and upon a bill brought by 5. 
« it was decreed, that 4. ſhould give ſecurity, &c. for the money, 
« if ſhe died before 21 without ĩſſue; and the Maſter of the Rolls 
« who heard the cauſe ſaid, the law was now ſettled accordingly. =>; 
« But there, the decree was ſo ordered as to ſerve both continn- 
« gencies, viz. that upon her marriage before 21 without conſent, 
« the money ſhould go to C., yet ſo that if ſhe died before 122 


without iſſue, it ſhould go to B. according to the deviſe.” - 


(B) What Words are ſufficient to create a Re- 
mainder. x 


1. Of the Propriety of the Words made uſe of to paſs the 


Remainder, 


L THE word Remainder is no term of art, nor is it neceſſary to Roll. ate, 
i * create a remainder, For any other words, ſufficient to 46. 
bew the intent of the party, will create a remainder; becauſe :? brook, 
ſuch eſtates take their denomination of remainders more from | hg" 
the nature and manner of their exiſtence, after they are limited, 144-1 57: b. 
than from any previous quality inherent in the word remainder 2 x 
to make them ſuch. Therefore, if a man gives lands to A, for by 126. b. 
i life, and that after his death the land ſhall revert and deſcend 1 R. Rep. 
ito B. for life, &c. this is a good remainder, and may be 39 

( pleaded as ſuch. {ES . 
So, if lands be given to one and the heirs male of his body, Co. Lit. 
'and to him and the heirs female of his body, this limitation 377. 4. 

' to the heirs female is a remainder ; becauſe it is not to take 

pace till the eſtate to the heirs male is ſpent. 

So, if lands are given to a widow, and to the heirs of the body Co. Lit. 26. 
| of her late huſband on her begotten, this is a remainder to the * * 
heirs of the body of the huſband ; becauſe it cannot take effect 
til after the widow's death, who hath an eſtate for life. 
| So, an eſtate limited to A. for life, or in tail, & p, deceſſum Plow. 159. 
% or pro dgfectu talis exiths, to B. and the heirs of his body, Moorgpl.54+ 
n good, though there be not the word remainder. So, if a leaſe 2 Ro 
* made to A. for life, and that after his death B. ſhall have the 319. 
hof, this is a good remainder to B. © And in the common Cro- Ez. 

imitations of ſettlements at this day, the word remainder is ** 74% 


" ſeldom uſed,” 


, * 90, a leaſe to A, for life, and that after his death his children 6 Co. 17. b. 
have it, is-a good remainder. * 2336 & e268. ? Roy. $3. 
yoo though an eſtate be limited expreſsly as a remainder, yet, Cro. Elis. 
& be not ſo in conſtruction of law, the word remainder 727. 768. 
iu hare no force to make it ſuch; As, where A. was ſeiſed of 1 
1 in fee, and be and 3. levied a fine c C. in fee, who granted 795» 
| — 32A 28 eo * 5 as 6 © and 
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O0. Lit. 299. © and rendered to B. in tail, rendering rent, and if B. died wia. An t 


Raym. 143. ( jſſue, tenementa pred. integrè remanerent to A. and his heirs; . (ar a 
© ſuffered a common recovery; and A. diſtrained for his ren WM heirs 
© this was adjudged a reverſion, and as ſuch the rent paſſed v 40th 
© it to A., and was chargeable upon the land in whoſe hands H As tc 
ever it came, by virtue of a contract which cannot be deſto . male 
© by the recovery. „ books 
Cro. Eliz. But here it may be proper to take notice of a ſet of vi fee. 
216. © ſometimes uſed in leaſes for years, which are ſo far a part of eſtate. 
-—— Yoo © limitation and deſcription of the firſt intereſt, that they can in&ru; 
Dy. 253 again be made uſe of to paſs any further intereft in the (an jour t. 
3 Leon. 195. c land. As, if one make a leaſe to A. for eighty years, if he Wi all our 
* „long live, and if he happen to die within the ſaid term, hu feudal 
356. lands for the reſidue of the ſaid term, or for ſo many year a WW twixt 
2 Roll. Abr. (he then remaining of the ſaid term, to go over ts another ; this WW ſcems 
Tn. © mitation over is void; becauſe the time, or term, of eighty yas dary a1 
193. was not abſolute to A., but was determinable upon his de under 
.. * and by his death the whole term, is at an end; as if a E being 
Plow. 158. © had been made to him barely for his life, and then to lin length 
Moor, © the relidue of a term, when nothing thereof remains, & the pr: 
bur. © pugnant and void. But ſome opinions incline, that a dere would 
© ſuch a manner would be good, by reaſon of the intent a heirs, 0 

party and the equivocal ſignification of the word terminus vi nd yet 

© may, though not ſtrictly, ſignify alſo the time or ſpace of ei into the 

© years, as well as the eſtate or intereſt for eighty years deter equcati 

© able as aforeſaid. But now, if a leaſe be made to 4. for eigt of theiz 

: © years, if he fo long live, and if he die within the ſaid e that ſo 
Mod. 198. © then the land to go over to anather for the reſidue of the eighty yt tenants 
ow. c © this is a good remainder; becauſe, though the term or unter they ha 
_ 2 Leon. © be determined, yet the land, and part of the years, ſtill renal tenants, 
2 Ard. 259. © ing, thoſe years may be made the meaſure of the ſucceeding WP reaſona! 
« tereſt, as any other number of years may be. ane, or 

Hob. 313. F. S. ſeiſed of lands in feg oy indenture demiſes them to 4.1 al who 
—5 8. life, habendum to the ſaid A., B., C., and D., his three lon f and wit] 
Ibbchee their lives and the life of the ſurvivor of them ſuccellively : f bare bro 
6% But had the death of A. it was adjudged in this cafe, firſt, that if the _ the tcna; 
i: been aſ- could take, it muſt be by way of remainder, they got being f ul theſe 
* ties to the deed, and then it muſt be as joint- tenants, which co for they 
ceſſive ſicce not be by reaſon of the word ſucceſſive. . Secondly, that they ca lord, by 
n-minartur not take in ſucceſſion, for the (a) uncertainty whoſe eſtate l tar: bee 
has ben © tereſt was to commence firſt. | | ne adyay 
good. Leon. 246, Godb. 220. > "ly to ti 
Bets | | „y deſcei 

2. Of the Deſcription or Deſignation of the Perſon who ® 4 

| Hy take the Remainder. | a diſpoſi 

Tg | et 

„As to the deſcription or deſignation of the perro o s 

6 take the remainder, ſo far as it falls within the 1.1 ter 

« purchaſe allowed of by law, I ſhall not here enter 109 Way; 0 

8 being equally applicable to poſſeſſions „ Well 60 Y ord by ſe 

, / 


= 
"i 


* 


Remainder and Reverſion, 
« All that ſeems here proper to come under conſideration is, how 
« far a limitation in remainder to a man's own right heirs, or the 


« heirs male or female of his own body, or to the right heirs of 
« another perſon, ſhall be good as a remainder, and how far not. 


male or female of his own body, this is void, becauſe, ſay the 
books, no one can make his own right heir a purchaſer either of 
« a ſce-ſimple or à fee-tail, without departing with the whole 
« eſtate, But this being a reaſon that carries little ſatisfaction or 


« your to fetch the reaſon of it from the old conſtitution whereon 
all our law ſeems to be founded, that is, from the nature of the 
& feudal tenure, and the relation that was at firſt eſtabliſhed be- 
' twixt the lord and his tenant, And then clearly the reaſon 
i ſcems to be this: when donations came to be made to the feu- 
 dary and his heirs, or heirs male, or heirs female of his body, 
{ under certain duties and ſervices, theſe words, © heirs, &c.” 
being words of limitation, and appropriated to meaſure out the 
length or continuance of the eſtate intended to be given, and of 


would be capable of performing the ſervices, but not of the 
heirs, or heirs male or female, c. who were not then in , 
and yet were to be liable to the ſame ſervices, when they came 
into the tenancy : therefore the lord was to have the tuition and 


of their minority to be incapable of performing the ſervices, 
that ſo he might by his care and diſcipline ſecure to himſelf 
tenants always capable thereof, either in their own perſons, if 
they happened to be males, or by proper marriages with his 
tenants, if they proved to be females. And this was the more 
reaſonable, becauſe he gave the tenancy to the heirs, or heirs 
male, or heirs female, c. as well as to the tenant himſelf; and 


ind within the words of his gift. But now, it the tenant might 


tare broken through this proviſion of his lord, and have given 
the tenancy to his heirs, &c. by his own immediate gift, then 


hre been ſtill liable to the naked ſexvices, yet the lord had loſt 
ue advantages of wardſhip, marriages, c. which were annexed 


W deſcent ; and ſince they. as heirs, were equally included in 
firſt donation, and upon the death of their anceſtor were to 


ng velted in them immediately upon their anceſtor's death, 


ard by lettling in ſuch tenants, as for the preſent might not be 


« As to the limitation to a man's own right heirs, or the heirs - 
8 


al who came under that deſcription were equally in his view, 


therefore it was fruitleſs to give them what they had al- 
or to prevent the miſchieſs that might accrue to the 


2450 * "capable ©: 


726 


/ 
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inſtruction with it, we mult therefore ſeek higher, and endea- 


the preſent tenant only, the lord could have notice how far he 


education of ſuch heirs, &c. in caſe they happened by reaſon _. 


al theſe ends of the tenure had been fruſtrated and defeated ; . 
or they coming to the tenancy, not by the donation of the 
lord, but by the diſpoſition of the tenant, though they would 


"ly to thoſe who came in upon the terms of his own donation 


eme in, in virtue thereof, therefore the law conſtrues ſuch gift 
Or Alpoſition of the tenant, whether in poſſeſſion or remainder, to 
ally void ; either for that then it came too late, the tenancy 
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e capable of doing the ſervices, and for want of a proper eduey 
tion under the lord, would never after be qualified for then 
« And this ſeems to be the true reaſon of that ſo often dam 

esc tum in our books, that a man cannot make his own right heir 

- ,,-- or heir male, or female, a purchaſer, without departing withthe 
x & hole fee. And therefore when the tenants found that thy 
« would not do to defeat the lord of the wardſhip and marta 

« of their heirs, they then found out the way of making feof 
cc ments and other diſpoſitions to their eldeſt ſon apparent by mm 

« jn their lifetime, and then, Rouge they died leaving him a 


fftent wit 


2 Tnft. 109, „ minor, and not capable of the ſervices, yet the lord loſt the 80, 
r 6. © advantages of wardſhip, marriage, Qc. But to meet with dg life, o 
£ © 7% « deviſe, and others of the like kind, the ſtatute of Marli. * maind 
6.00. 78. © and other ſubſequent ſtatutes were made, which have ſecur* own r 
Plowd. 82. &« the lords againſt all the evaſions of their tenants to defeat ten land, 
* b. «© of the advantages of their ſeignory.“ done, 
Dyer, pl. ao. Therefore, if a man makes a leaſe for life, or a gift in tail return 
Moor, 729. + deed, remainder to another for life or in tail, remainder to hu undiſp 
* ſelf and his heirs, or to his own right heirs only, this remain cuent| 
to himſelf or to his heirs is void, becauſe the fee continued till RF veſt in 
© him, and then he cannot give himſelf what he had before, , 1cars 
© he cannot give to his heirs as ſuch what the law gives te becay! 
c by a prior right to veſt at the ſame time with his diſpoſition | back t 
| © them.“ 80, 
Leon. 182. So that if one levies a fine to the uſe of his wiſe for life, 8888 for yea 
n remainder to the uſe of his eldeſt ſon, and the heirs male of 0 1nd the 
Fenwick v. body, and for want of ſuch iſſue, to the uſe of his own right be the righ 
Mitford. this limitation to the uſe of his right heir is merely void, and WP two da. 
hath a reverſion and not a remainder in him. ads to 
Dy. 156. 80, where A. by indenture gave lands to . for life, rem " Feyance 
«OM 3 «& der to the heirs male of the body of A., remainder ö vere he 
Hob zo. „his own right heirs; A. died, leaving two ſons; the ela dying a, 
2 Kl. Abr. 44 had ifſue a daughter, and died; it was adjudged for e remainq 
Sn.“ daughter againſt the unele; either, becauſe the eſtate to the ' bo done, 
a2. b. ( male was void, the fee being caſt upon him by the death of OF it till it 
Bendl. 40. « anceſtor, in virtue of the firſt donation z or, becauſe, admit k tenant 
yr « it to be good, then it was veſted in the eldeſt ſon by pureha of A. it 
IVeatr. 378. « being the firſt taker, and conſequently ceaſed upon his if | and coul 
3 Roll. Rep. 44 without iſſue male, and then the daughter is heir of the , wander 
239. contre « fimple.” But, if a man makes a feoffment in fee to the! | te reſul 
Trends of himſelf for life, remainder to the heirs male of his own „ tad been 
Beat za © this is a good eftate-tail executed in himſelf, for the h 80, w! 
Hob. 36. © joins his eſtate for life and the remainder to the heirs ! med a { 
(a) So, if © his body, to prevent that remainder's being loſt by forfeitur band, an 
one cove © determination of the particular eſtate before it can veſt, * 
Rand feiſeq limitation is good by way of uſe, becauſe it is (a) raiſed out b ulband, 
88 © eſtate of the feoffees, as 1 they had given it to him in ſuch : — col 
3 DEIrS + | | 
male on the body af hik-ſecand wife, be takes an eſtate for life by implication) and 4 eg 
rail executed in himſelf. Pybus v. Mitford, Vent. $72. 2 Lv. 74. Raym- * ſee ( 
322. 159. 3 Keb. 2294S: C.-atjudged. {In a ſubſequent caſe, where the uſe #3 > Way n 


: the 
grantor bimſelf for years, remainder to the uſe of the truſtees for 25 years, remainder ' 7 
Fee maple of his papa J., ad to e own right Mi; the court held the Mt 
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lun male of the body to be void, becauſe there was no preceding freehold limited to ſupport it, and that it 
&oold not be trrplied contrary to the intent of the conveyance ; that there the eſtate took effect by tranſmu- 
tation of poſſeſſion out of the ſeifin of the truſtees, and not like Fenwick (ſhould be Pybus) and Mit- 
rds caſe, where the owner cowve:-anted to fland ſeiſed to the uſe of the heirs of his body. And Powell, 
J held, that even in that caſe, if there had been an expreſs effate limited to the covenanter, it had been 
Arent. Adams v. Savage, 2 Salk. 2 2 Ld. Raym. 854. 6 Mod. 124. S. C. So, where A. by 
marriage ſettlement conveyed certain lands to the uſe of himſelf for 99 years, if he fo long lived, and 
after to the uſe of truſtees for 200 years, remainder to the uſe of the beirs male of bis oxon body, re- 
nüunder to his own right heirs; upon a caſe referred to the judges of C. B. from the court of Chancery, 
they held the limitation to the heirs male of the body »f AH. void, no freehold being limited to any per- 
ſan precedent to that eſtate ; and that no eſtate of freehold could reſult ro A. for his life by implication 3 
becauſe another eſtate, vis. for 99 years if, &c, was expreſsly limited to him, which would be incon- 
ident with a freehold by implication. Rawley v. Holland, Vin. Abr. tit. * Uſes,” F. pl. 11+] 


© So, if a man makes a feoffment in fee to the uſe of A. for Cro. Elis. 
$ life, or in tail, remainder to the uſe of B. for life, or in tail, re- 3** 
mainder to the uſe of himſelf and his heirs, or to the uſe of his — „ 
$ own right heirs, yet the uſe being of the ſame nature with the 2 Co. 91. 
land, comes back to him in the ſame manner as that would have Moor, 284. 
done, and then having only diſpoſed of part of the eſtate, the uſe 1 
returns, and brings with it the land for the reſidue of the eſtate 22. b. 

to hn undiſpoſed of, as if it had never been out of him, and, conſe- 

minde quently, ſuch reſidue ſhall go to the heirs by deſcent, and not 

i veſt in them by purchaſe.” And therefore a leaſe. for 1000 

„ears made by the feoffar was holden good againſt. the heir, 

& becauſe it took effect out of the reverſion, which the uſe brought 

back to the feoffor himſelf.” 


go, where one made a feoffment in fee to the uſe of himſelf Co. 130. 


life, bor years, remainder. to the uſe of A. his fon and heir apparent, 1 r Abre | 
le of DF and the heirs male of his body begotten, remainder to the, uſe of $00,998 


' the right heirs of the feoffor for ever, and after A. died, leaving Moor, 720. 
two daughters only, and then, the feoffor conveyed the ſame Cre. Elis. 

* lands to another of his ſons in fee; it was adjudged a good con- 

* reyance, and that the daughters of the eldeſt ſon, though they 

* vere heirs at law, took nothing by purchaſe, for the eldeſt ſon 

ding without iſſue male in the lifetime of the feoffor, if the laſt 

* remainder could have taken effect at all, it ought then to have 

* ſo done, becauſe the leaſe for years was not ſufficient to ſupport 

it till it came in oe afterwards, for then there would have wanted 

z tenant of the freehold in the mean time; and upon the death 

* of 4. it could not take effect, becauſe his father was then living, 

and could have no heir during his life ; and therefore the re- 

minder was void, and the whole eſtate reveſted in himſelf, by 

the reſulting of the uſe in the ſame manner as if the limitation 
been at common law without any uſe. 

: 80, where the huſband was ſole ſeiſed in fee, and a ſtranger Dyer, 235. 

levied a fine to the huſband and wife, and the heirs of the huſ- . 

and they rendered to the conuſor for life of the huſband, 7 ** 

demainder to D. for life, remainder to the right heirs of the Led. 103. 

luldand, the huſband died, and then D. died; by the opinion | 
the court of -wardy and the three chicfs, it was held to be no 

;mander to the huſband, but his ancient reverſion, becauſe tdzde 

| — cannot limit a remainder to his right heirs Where the 
* Way never out of him, and: therefore the intereſt-of the wife OT Li 
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s was not gone by her joining in the grant and render, but th 
+ the ſhould have it during her life againſt the heir of the hul, 
„band. | 
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« And there a caſe is cited, where ſuch fine calling it a n. 
mainder was not received: for if it were, this would be an eaf 
evaſion to defeat the lord of wardſhip, marriage, Wc. of the 
heir, though his anceſtor always continued ſeiſed of the ancient 
fee till his death, and the ſame by priority of right attached in 
his heir immediately upon his death, as included within the 
words of the firſt donation. 1557 7: 007 net Vn 

„If a man had made a feoffment in fee beſore the ſtatute of 
uſes, to the uſe of himſelf for life, remainder te AH. in tail, te 
mainder to the right heirs of the feoffor, and died, and then 4 
died without iffue, the heirs of the feoffor being within age, bel 
ſhould be in ward for the uſe coming to the feoffor in lieu of 
the land, for ſo much as was not diſpoſed of ſhall be of the 
ſame natnre with the land itſelf, and then ſuch « remainder of 
lands in poſſeſſion had been void, becauſe it veſte& inthe bei 
by deſcent in virtue of the firft donation, which-was the eli 
title. And ſo it ſhall be, where it is limited by way of uls 
But, where a man makes a feoſfment in fee upon condition! 
re-enfeoff him, and the feoffee gives it to the feoffor for lie 
remainder to another in tail, remainder to the right heirs of tht 
feoffor; there, in ſuch caſe, his heir thall not be in ward by th 
common law, becauſe, though he is in by deſcent, and not! 
purchaſe, as ſhall appear hereafter, yet, he is not in of the ol 
reverſion; for both the fee and the uſe of it were out of ti 
feoffor, being made to a ſpecial intent, and therefore he takes! 


by deſcent as a remainder, for this ſhuts out the lord from H calc (a), 
wardſhip, @'c, becauſe the intervening remainder upon th urrende? 
death of the feoffor is not held immediately of the lord, and remainde 
his anceſtor died not ſeiſed of the fee within the tenure of H "it, rem: 
lord ; as in the other caſe of the reverſion he did; for that v lis will,! 


be may ir 
Who come 
by the lor 
not dif] 
tad been 

My ente 
| eoffment 
Which he 
greed, tl 
Who is th 
to the ul 


held immediately of the lord, though he could not hare! 
fruit of it till the determination of the intermediate eſtate, Þ 
in the other caſe, if the remainder-man in tail had died withol 
iſſue, living the feoffor, then clearly upon his death, his he 
would be in ward, becauſe his anceſtor died ſeiſed within ti 
homage and fee of his lord. But this point of the ward{hip de 
longs to another head, and therefore no further occaſion | 
explain it here, | 
« If one makes a feoffinent in fee to the uſe of himſelf for li 
or in tail, remainder to the uſe of the feoffee, yet the font 
hath no reverſion, but it is in nature of a remainder, althoug 
the eſtate of the feoffor is executed by the ſtatute, aud 


feoffee is in by the common law, which concurring Witt 8 de lord i 


ſtatute law ſhall be preferred, ſince that can give him no u ſee pri 
than what he has already by the common law. And the rea "ie, his h 
why this is a remainder ſeems to be, becauſe the eſtate firlt . ore 
ing from the feoffor, the uſe immediately reſulted back 60 e for 


in fee, and then, when he limits that uſe to himſelf for life o | 
$5>—4 
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n tail only, with remainder to the uſe of the feoffee, though this 
. cannot give him what he has already, yet it may well ſerve to 

& declare in what manner he ſhall have it; and the uſe being 
„ limited in remainder, fo ſhall be the eſtate, which takes it ſup- 
els WF ported under ſuch limitations, : | 
' the One makes a leaſe for years, rendering rent, and after by will 2 Leon. 33. 
cen . {criſes a further term to the leſſee rendering the ſame rent, and Machelly, 
an deriſes over the inheritance to a ſtranger. The queſtion was, IEG: 
ten if this ſhould paſs to the ſtranger as a remainder, or a reverſion; 

6 hecauſe the term and inheritance being both deviſed by will, 
te oF which could not take effect till the deviſor's death, he could 
„ e. have no remainder of that new term, and conſequently could 
en not deviſe ſuch reverſion to another. But yet by the better 
ve, be opinion, this ſhould be a reverſion, becauſe the rent would not 
ion d be incident to it as a remainder ; and in wills, the intent of the 
party is principally to be regarded. Sed gu. becauſe the rent 
ler M may well go to the executors of the teſtator. 
ie he A copyholder ſurrenders to the uſe of A. for life, and after to 1 Leon. 102. 
elle the uſe of the right heirs of the copyholder ; and at another Allen v. 
fue time he ſurrenders the ſaid reverſion to the uſe of B. in fee, and — 
tion t dies; and then A. dies; and the heir of the copyholder enters. Co. Copyb. 
or He And by Cote, he may; for the land remains in the lord till his 3 
of t death, and then his heirs ſhall be in by purchaſe, and not by 
by th ' deſcent ; and if ſo, he had nothing in him to make a ſurrender Cro. Elis. 
not Hof. And he ſaid, the difference was between this caſe and 48. 447+ 
the ol where the ſurrender is, to the uſe of himſelf for life, remainder , co. 23. 
ole another in tail, c., remainder to his own right heirs, [(e) This 
takes A chere, his heirs ſhall have it by deſcent. Sed quere of this ltncbten 
om thi ale (a), for it appears by the books,” that if a copyholder — oo 
on th lurrenders to the uſe of his laſt will, and deviſes to A. for life, queſtioned 
and (OF "<mainder to B. in tail, or ſurrenders to the uſe of himſelf for 2 valor 
, of t itt, remainder to the uſe of A. for life, remainder to the uſe of Lama”. 
hat v lis will, in theſe caſes the reverſion is ſo in the copyholder, that Teoures 
ave ON be may in his life ſurrender to the uſe of any other; fo that all (9%; 172) 
e. Jo come in upon ſuch ſurrenders are in by the copyholder, not Mr. — 
witbocſ d the lord, for that nothing remains in the lord, but ſo much as (Contingens 
his beg rot diſpoſed of remains in the copyholder as ſtronyly as if it oj 


chin to fat been limited to him? „ And that in theſe caſes the heir 1 9 


{ſhip de de enter before or without admittance; and it is likened to a be been 
afon i foffment in fee to the uſe of his laſt will, notwithſtanding * yas 


which he may diſpoſe thereof in his lifetime: And it is alſo of Roe v. 


for li reed, that a ſurrender to the uſe of the right heirs of 4 
e feat vo is then living is void, or to an infant en uentre ſa mere, or r. — 


about e the uſe of one after his death, becauſe the freehold cannot as it is now 


— And yet in theſe caſes, if the eſlate might continue in * that 
ae lord in the mean time, they might be good; and Cole agree 2 


1. Principal caſe, that if the anceſtor had taken an eſtate for hold 
5 us heirs ſhould have it by deſcent, and not by purchaſe ; ins tie 


ore it ſeems to be the ſame where the law gives him an —— 


* for life, as in this caſe it does, till the future uſe comes i» of hind 
« . eſtate, (ice 
; SES 4 | — in . Roe v. Grif- 


n 


F 


N .] ⏑⁹¹ . ET ops 


—— — 


© , OE oo nd Hh Sno nl Sd? 4. - 2 EEE r 5 n 
E ͤ¼c . ˙⅛ .! ] m FMS Os $92 ä 
A * "1 8 4 . 2 —_— 4 * 2 n 
y = © - _ ba a — — _ 
- - * * * * „— = a * GY — — Tet 


+ 
_ 
TD — 
. — 2 — = * 


11 


. 
J 
\ 
'i 
1 
1 
* 
— 46 
KN 
1 „ 
A 3 
> 
* 
ob 
. 
1 
& 
by "YH 
+ "3 
:- of q 
Ts 
. f 
* * 
a 
1 
8 
9 4 
* | 
* 
oF 
a 
b £ 
3 p 0 
„ : 
9 
2 i 


—— 2 —ä— 
— — — 
8 7 * VER * FR — 


730 Bemainder and Reverſlon. 


ach, 4 Burr- (t in offs, and then the heir cannot have it by purchaſeʒ and en 
1952. Smith e quently the anceſtor's ſurrenders to the uſe of a ſtranger gog 


bil mal 
de righ 
bolſeſſio! 
ruſt by 
anc leg; 
Pn” 5 5 eng the reve! 

Hob. 30. If a man ſeiſed of lands in fee by his will in writing de, ic the 
= o wy them to one for life or in tail, remainder to his own right hanWrtermec 
ent. 372. 5 this is void as a remainder, and the heir ſhall be in ob the ol pon the 
© reverſion by deſcent, becauſe immediately upon the death of th 


Tri i 
125. - of „% Quære ergo. 
Tbruſtout ' | E 2 . __ 
v. Cunningbgm, 2 Bl. Rep. 1046.) ; it ſhould ſeem, that the above caſe of Allen v. Paine, | 
(notwithſtanding its recognition in that of Roe v. Quirtley) not now law. See Watkim Gl 
Trin. 456. Co. Copyh. 97. Suppl. 3. 13. 15. 75. Tro. Ja. 376.] : 2U4IXP 


Aa 


heirs mu 

* anceſtor the eſtate deſcends to the right heir, and ſo'prevents u ers, ar 

from taking by the diſpoſition of the will.” i ruſtees : 

Salk. 241. So, if a man deviſes land to his heir at law, paying 'a ſun tation 

pl. bog „ money or an annual rent, yet the heir, notwithſtanding ſuch ni: other 

pl. Hg cumbrance or charge, takes by deſcent, and not by purchaſe, for life 
Clark v. Smith, & wide title Deſcent. ad 


ate eſta 


Salk. 242. But, where the eſtate deviſed is altered in quantity or qual te truſte 


* there, the deviſee, though heir at law, takes by purchaſe; ture of 
— Num. where 4. ſeiſed in fee of lands, hath iſue B. and C. his daughte - 70 


Com. 123. B. hath iſſue D. and dies; A, deviſes his lands to D. in fee; I 
— * dies without iſſue; his heir of the part of his father ſhall take 
Royſton... Whole by purchaſe, and not any part by.deſcent. 

- F . . 6 ARIEL © 
4 Mod. 380. A., in conſideration of a marriage intended between him aud 
Harth. 272. and of a marriage portion, made a feoffment in fee to the uſe 


Geviſable 

wn right 
It ap 
the ance 


= * himſelf and his heirs till the marriage, and after to B. for hi woke * 
FL ping v. then to truſtees and their heirs during the life of A., to ſuppo in ſuch 
— contingent remainders, then to the firſt, ſecond, and other f not be p 


Chan. 435. of his body in tail male, then to the hejrs male he ſhould hare! 


* m * [4 
S, C. cited. any other wife, and for want of ſuch iſſue to the heirs of the be There 
| of A., with remainder to his own right heirs ; the marriage tak "7 - 
is caſe 


effect, and they have iſſue only a daughter; then A. levies a fi 
to the uſe of himſelf for life, remainder to his wife for life, 3 
mainder to C. in fee with warranty; and the queſtion was, V | 3 if 
eſtate was veſted in A. by the firſt deed, via. Whether the hein e uſe 0 
.the body ſhould take by purchaſe or deſcent ? For if by purchal he bo th 
then the fine levied afterwards was no bar to them. And 4 — 
court was of opinion, that they muſt take by purchaſe, bec We all 
where the anceſtor has no eſtate for life, as in this caſe he has 2 f 
they cannot be words of limitation; and here the eſtate 5 hg . 4 en 
preſsly limited to truſtees and their heirs during his life ; dice - 
though a man cannot make his own right heirs purchaſers N! * 7 
' name of heirs, either in a conveyance by way of uſe, or by my 
will, yet he may make them ſo of an e ate- tail, which 152 we | 
. created eſtate, different from what the law makes. * 
Eq. Repaze. A ſettlement was made by A. to the uſe of himſelf for fifty 
3 8 a ears, if he ſhould ſo long live, remainder to truſtees ind i 
Raw Heirs during his life to ſupport contingent remainders, * 
Howard. 10 B. his jo for ninety-hine years, if he 5 To Ger 
 _ _ _ ,,Wainderto truſtces and their Heird during his 


ſeiſed in 


- 
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ent remainders. remainder to the firſt and other ſons of B. in 

il male ſucceſſively, with other remainders over, remainder to 

he right heirs of 4. Then A. by will deviſes all his lands in 

wſeſhon, reverſion, or remainder to truſtees and their heirs, in 

truſt by ſale or mortgage to raiſe money for payment of his debts 

ind legacies : and if this limitation to his own right heirs veſted 

the reverſion in fee in himſelf, ſo as to be ſubject to his diſpoſition, 

il the heirs were to take by purchaſe, was the queſtion ; all the 

intermediate remainders being determined. And it was argued 

yon the reaſon of the above caſe of Tipping and Caſſins, that the 

eis muſt take by purchaſe, becauſe he had only an eſtate for 
ears, and the freehold during his life was expreſsly limited to 

truſtees and their heirs, and therefore again{t his own expreſs li- 

nitation he ſhould have no reſulting uſe or eſtate for life. But on 

the other fide it was argued, that the reaſon of the-reſulting eſtate 

for life was, becuſe it might poſſibly happen that all the interme- 

ate eſtates might determine before the death of A., as by his and 

the truſtees joining in a feoffment, &c., which would be a for- 

friture of their eſtates, &c., and therefore of neceſſity he mult 

hare a reſulting uſe for his life: And my Lord Chancellour was 

lar of this opinion, and ſaid it was his old reverſion in him, and 

Keviſable by will. But note, this was a remainder limited to his 

wn right heirs. 

It appears by what has been already ſaid,” That wherever Co. 94. 

the anceſtor takes an eſtate for life, and after in the ſame con- Sas 

ſeyance a remainder is limited mediately or immediately to his Moor, 116. 
night heirs, or to the heirs male or heirs female of his body, that And. 69. 

in ſuch caſe the right heirs or heirs male or female, &c. ſhall 2 
not be purchaſers, but ſhall take by deſcent. 3 


Therefore if a leaſe be made to A. for life, remainder to the 2 Roll. Abe. 
beirs male or heirs female of his body, or to his right heirs, in oy * 
this caſe the remainder is executed preſently in A., and he is NR 70 82 
leiſed in fee or in tail, according to the reſpectiye limitation. Am. 163. 
© Bo, if one make a leaſe to A. for life, or a feoffment in fee to Lit. ſec. 
the-uſe of A. for life remainder to B. for life or in tail, remain- 578. 
ber to the right heirs of A., or to the heirs male or female of 2 Kell. Abe. 
the body of A., in this caſe the heirs or heirs male or female of 4:5. 
4. ſhall not be purchaſers, but ſhall take the remainder b 
deſcent from A., for it was ſo executed as a remainder in 4. 
that he might give or forfeit it as ſuch in his lifetime. | 
And the reaſon of theſe caſes ſeems to be, either the preju- (+ Burr, 
lice that might enſue to the lord, or to the donor, by the loſs 1106. 
af wardſhip, marriage, &. if ſuch heirs ſhould be purchaſers, 
decauſe they then claiming nothing from their anceſtor by here- 
litary ſucceſhon, would not be liable to the terms and conditions 
alixed to the hereditary ſucceſſion only, and then every one 
would make his heirs purchaſers; or from the prejudice that 
, Tight happen to the heirs themſelves, by the loſs of ſuch re- 
Ander, if the anceſtor ſhould do any thing to forfeit or deter- 

une his eſtate for life after the determination of . 


LOS 


731 


7 
— 


732 Remainder and Reverfion, 
tc diate eſtate; for they not being capable of taking ſuch remain 
& der when the preceding eſtates ended, they could never a 
« Jay claim to it, and ſo an unwary anceſtor might defeat his Hare d 


of the purchaſe; or laſtly, from the conformity and parity dit 5. 
„ reaſon, theſe bear to a limitation to A. and his heirs, or the ben h:vc 


* happ 


10 main 


« male or femzle of his body; for, as this gives an eſtate for I his 4 
* by implication and more; ſo the other gives him the ſame H ( had 
« expreſs words and more, et expreſſio eorum que tacits = limite 
e gperatur. And though there be the interpoſition of anc  purch 
& eſtate between them, that only breaks the order of the limit 4 Ha! 
tion, not the operation of the words, which being the ſame i now c 
4 both caſes, ought to have in both caſes the ſame operation . teſtate 
„ conſtruction. But, if a leaſe be made to A., or a feoffment i for ye. 
e the uſe of A. for years, remainder to or to the uſe of B. for i for 99 
* or in tail, remainder to or to the uſe of the right heirs, or hei detern 
% male or female of the body of A., theſe remainders are p 20, (© 
« fectly contingent and uncertain whether they ſhall ever may g: 
place or not; for if the remainder, determine living A., , preſsly 
& they are become void, becauſe non eff heres viventis, and th poſing 


and EX 
as ko c 
as heir; 


% cannot take during the life of A., and then theſe would w 
& a tenant of the freehold, and a tenant to do the ſervices tot 
« Jord in the mean time, which the law will not ſuffer. 80, an 


c for the ſame reaſon, if a leaſe be made, or a feoffment in fee ¶heritan 
s « the uſe of A. for years, remainder to the uſe of J. S. who BF out ch. 
« then living, or to the wife whom F. S. ſhall marry, theſe the an; 
* likewiſe void. It is no objection in the caſe of the wife, bie, be 
* ſhe cannot do the ſervices in her own perſon, for her hub their de 


the anc 


„ would be obliged to do them for her, and, as a recompency 
fo does 


* would be tenant by the curteſy after her death.” 


Cro. Eliz. + Tenant for life, remainder in tail, remainder to the rg where | 

$55 aſey, beirs of tenant for life; the tenant for life acknowledges a may be 
Crave, © tute and dies, he in remainder dies without iſſue ; and the de ſo. 

tion was, If the right heir of the tenant for life ſhould be cha “ ! 

by this ſtatute, and the lands in his hand liable thereto? iP i e 

. © adjudged that they ſhould, for that they came to him by deſcet or afſig 

from the tenant for life, who had them as a remainder velted Within « 

© him, and might either grant or charge it.” ale at 

14, R. In. dower..it -was-found;by ſpecial verdict, that the buſpan f made de 

"0 . the demandant was ſeiſed of the lands, c. for his life, rema ie perly be 

pl "4 * and B. truſtees for ninety- nine years, remainder to the be it dies 
utw. 719. of the body of. the huſband; and the queſtion was, Whether t tein 

hg was ſuch an-eftate-tail executed in the huſband, whereof his i king ſo 

ſhould be endowed ? and adjudged that it was, and that the temaind 

— ———ů ů—ͤ— being only for years ought u E 5 le 

De re ided,-. mene A i nen \ ö © 

1 Rall. Abr. It a ſeoffment be made to the-vſe of A. and B. during be muſt 

_ dis ““ joint lives, and after the death of either of them, t9 the . U; and 

dorine . C. for life, and after to the uſe of the heirs or heirs of the Liu 

connoverted 6 of B., this remalader is not veſted in B. preſentlys bur f eit d 

by Mir, e abeyange: or contingency) to veſt or not to veſt as ibe gef e in 


oO 
1. . 
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« are determined, and yet the remainder cannot take effect. But, 
« if B. dies before A., then his heirs, or heirs of his body, ſhall 
« have it by defcent, as a-remainder veſted in B., for that upon 
« his death before A. the whole eſtate for ſife is gone, 28 if it 
« had been limited to B. only for life; and if it had been fo 
u limited, his heirs or heirs of his body thoul# not have taken by 
« purchaſe, for the reaſons before mentioned. ws 


oy o 


may give, grant, forfeit, or diſpoſe thereof, as if it had been ex- 


and executors, or inteſtate and adminiſtrators are correlatives 


their death; and therefore as a remainder to the heirs veſts in 
the anceſtor himſelf, where he hath an eſtate for life therein; 
ſo does a remainder to the executors veſt in the teſtator himſelf 
\ where he had before any intereſt limited to him. But, as heirs 
* may be in ſome caſes a word of purchaſe, ſo may executors 
de ſo. Therefore if one make a leaſe to A. for gg years, if he 
þ long live, and if he die within the term, or during the term, then 
to bis executors or aſſigns for 40 years, in this caſe, his executors 
or aſſigns take by purchaſe upon the contingency of his dying 
within or during the term; for, if he ſurvives it, they ſhall not 
take at all. And though in this caſe the term be expreſsly 
made determinable upon his death, and therefore he cannot pro- 
perly be ſaid to die within the term, or during the term, ſince 
that dies with him, and his death is the determination of it; yet, 
MT | being at firſt granted for 99 years, if he ſo long live, his not 
F wing ſo long may well be made the condition of the veſting of a 
remainder to another; and it being uncertain, whether he will 
fo long or not, ſo is the veſting of the remainder uncertain 
conſequence, it cannot veſt in the teſtator himſelf, ſince 


: 6 gg years ;- 


7.33 


« happen. For, if A. and C. die in the lifetime of B., the re- Penne in his 


fl . ” - . 1 a a 4 C. R. 5 
« mainder is void, gu, non eft heres viventis; and both their eſtates 5 2 


« Having conſidered the relation of anceſtor and heir, let us 1 Roll. Abr. 


now conlider the relation of teſtator and Hig" executors, or in- 5 (3) 
6 teſtate and his adminiſtrators, upon remainders limited to them ,,s. Co. 


e for years: as for example, if a leaſe be made to A. for life, or Lit. 44. b. 


for 99 years, if he ſo long live, and after his death, or after the g, 4 10 
n determination of that eſtate, remainder to his executors for Br. Abr. 37. 
K 20, Cc. years, this term veſts in the teſtator himſelf, and he ER = 
IZ. 058. 

. 5 . . . . * * 666. 840. 

u prefsly limited to himſelf; and if he dies inteſtate without diſ- Moor, 


poſing thereof, it ſhall go to his adminiſtrators; for the teſtator pl- 91 2 
elv. 9. 85. 

— . * Spuk v. 

25 to chattels, as the anceſtor and heir are for inheritances; and Spark, 

a5 heirs are properly made uſe of for lengthening out the in- 2 Roll. Abe. 


heritance to the ſame perſon, ſo are executors for lengthening —— 2 
out chattels to the ſame perſon; and as heirs cannot take in pl. 244.489. 
the anceſtor's life, ſo executors cannot take in the teſtator's 4 Leon. 239. 


i life, becauſe neither the one nor the other can be known till 8 * 


Roll. Abr. 


wen, 125. 


be muſt be dead before it can be known, whether it will veſt at 
u; and then the exceutors or adminiſtrators, if they ſhall be 
en within the word aſſigns, being the firſt takers, ſhall 
en by purchaſe. Another reaſon for their taking by pur- 
aſe in this caſe may be, chat the owner intended not to 
Mn wick che land any longer, if the firſt leſſee outlived! che 
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« gg years; but, if he died ſooner, then he was willing to gz takin 
it out for a longer time, and therefore likewiſe” the cem vo p: 
« was contingent. Tot © «911 © the m 
2 Leon. 7. « If one make a leaſe for life to A., remainder to his owner the it 
Dy. 309. b. 46 cutors for years, this remainder is good, and the executors mu _ 
« take it by purchaſe; for a man cannot limit ſuch an eſtate 
« himſelf, and therefore-the term ſhall be in abeyance till his deat 0 Ol 
„And this was conſtrucd to be a contingent remainder in th guiſ 
« executors, becauſe it cannot be to the party himſelf, for gene 
« reaſons: iſt, Becauſe he cannot be grantor and grantet 
« himſelf; and therefore where there are not proper parte I an 
« the one to convey, the other to take a right, the grant were i uſe, 
« ſelf a nullity, and would be of no ſignificance, if it ve of 7. + 
«* conſtrued a contingent limitation to the executors, - 2dly, df prelent 
« cauſe having the old reverſion, this term, if raiſed to the pai 4nd the 
« himſelf, would be merged, and therefore that the party's int born, y. 
tions may take place, it was conſtrued a contingent lunitaza being l. 
„e to the executors. ; n the rem 
Cro. Eliz. « And here the difference is between where a ſt n mediate 
666. Moor, « an eſtate for life, the remainder to the executors of the tet dent aft 
3 in“ for life, for there the term for years in remainder is velted 480, | 
marg. 314. © the tenant for life, becauſe the word executors is no more th ſon on 
1 Leon. 346. «6 a prolongation of his intereſt ; and where a man limits an el cultom 
7 25 &« to himſelf for life, the remainder for years to his own , clules, 
& cutors, there, ſince it cannot, for the reaſons before mentio „But, | 
« admit of that conſtruction, therefore it is a contingent tern Wi lis right 
the executors, who take it by purchaſe. But, where ſoc By geacy, t. 


« mitation is expreſsly mentioned to be for the performance Wi %uppens 
« the will, they do not take jure proprio, but as aflets to full , United i 
cc intention of the teſtator. 5 = | i the ti, 


Moor, pl. © One levied a fine to the uſe of himſelf for liſe, remainder n the pe 
459 1024. 4 the uſe of his wife for life, remainder to the uſe of his e be, beca 
« tors for 20 years, or to them, without any remainder u prion i. 
« wiſe; and after he levies a fine; or makes a feoffment to oi br it is 
« uſes; and then by his will makes three executors, and d reſt, as t] 
« The term to the executors ſhall never ariſe : for whether! late, th 


« term were in abeyance, as the books ſay it was, ſo that heli 
« ſelf could not grant, forfeit, or releaſe it; org Wbethel 
e veſted in the teſtator himſelf, yet by ſuch fine or feolfment, 
c confounded and gone; becauſe if it be an int 
e paſſeth by the feoffment; if it be not veſted, the feolfment 
« ſtroys the particular eſtate, and then the contingent ret 


<< ſinks of courſe. 3.4 41536 on NT 
Yelv. 85. - and after his death to the 


Ai 
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po perſon to take it; and there can be no occupancy of it in 
the mean time, for the law will not create new eſtates to ſupply 
the intention of the parties“ | | | 


C) Of the ſeveral Kinds of Remainders, as diſtin- 
cuiſhed into Remainders veſted, or in Contin- 
gency and Abeyance. | = 


of J. S. who is then dead, this is a good remainder, and veſts 
prelently in the perſon who is heir at law to J. S. by purchaſe; 
and though a daughter be then heir at law, and after a ſon be 
born, yet (hall the daughter retain the land againſt him; for ſhe 
being heir, and coming within the deſcription at the time when 
the remainder was limited, it then veſted and ſettled in her im- 
mediately as a remainder by purchaſe, and ſhall not by any acci- 
dent after be defeated.” | 

« $o, if the land be of the nature of gavelkind, yet the eldeſt 
ſon only as heir ſhall take it, and not all the ſons; for the 
cuſtom extends only to deſcent of inheritances, and not to pur- 
chaſes, and is to be taken ſtrictly.“ 
(But, if J. S. be living at the time of the remainder limited to 
lis right heirs, this puts ſuch remainder in abeyance or contin- 
pency, that is, in no perſon, but in nubibus, till the contingency 
kappens, - For in the feoffor or donor it is not, becauſe he has 
limited it out of him, and all remainders muſt paſs out of him 
t the time of the limitation, though they do not preſently veſt 
inthe perſon intended; and in the right As of J. S. it cannot 
be becauſe he cannot have heirs during his life; ſo there is no 
perſon in rerum natura within the deſcription, to take it; there- 
breitis in the mean time in abeyance or expectancy, toveſt or not 
feſt, as the caſe happens: for if J. S. dies during the particular 
tate, then the remainder preſently takes place in his heirs; 
but, if the particular eſtate determines by death or otherwiſe in 
tte life of J. S., then ſuch remainder is become totally void, 
nd can never veſt, but the eſtate ſettles again in the feoffor or 
donor, as if no ſuch limitation in remainder had been; and he 
comes tenant to the precipe, and is obliged to do the ſer- 
"Ks; and though J. S. die ſoon after, yet his heir can have no 
I, by it, not being capable of taking the remainder when it 


* But here it may be objected, that then theſe remainders ought 
elcheat to the lord, as well as where his tenant dies without 


cannot yeſt in the perſon intended, yet it is not reaſonable 

ed return to the feoffor againſt his own grant, and 

s be has by his own act parted with and given them away; 

as lord oughs rather 10 have chem by eſchest. * 
10 wy 


* 
= 


to 
bein; for they actually paſſed out of the feoffor : and though 


2:1 nood 2 


* 
7 
a> 


taking-out letters of adminiſtration, before which time there is 


U an eſtate be limited, either at common law, or by way of 2 Roll. Abr, 
uſe, to one for life, or in tail, remainder to the right heirs 445. 


Plow. 56. 


Hob. 31. 
1 Co. 103. 
ave Jl. 


1 Br. Abr. 


254: ple. 


Co. 135 
Co. Litt. 
378. a. 

2 Co. 51. 

2 Rall. Abr. 
415. 

Plow. 28. 
556. 

Poph. 74+ 
Moor, 728. 
3 Co. 20. 
10 Co. 50. 
Raym. 145. 
Pollex. 36. 
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Co. 66. 

2 Co. 51. 
Hob, 33. 
Moor, 104. 
Dyer, 327. 
2 Leon. 218. 
Roll. Rep. 


254. 


1 Br. Abr. 


234. b. pl 5. 
Hob. 33+ 


Remainder and Reverſior, CO 
& to this objection, it is to be obſerved, that the reaſon of the ef operat 
cheat is the death of the tenant without heirs: ſo are the bad ti 
« of the writ--Precipe A. quod reddat B. derem acras terre an tion ot 
cc pertinentiis, & c. quas C. tenuit et que ad ipſum B. reverti dun can ta 
« fanquam eſcheta ſua eo quod prædictus C. obiit fine hærede. BU an cnc 
« J. S. neither died without heir, nor, if he had, was he cf be rev 
« tcnant to the lord: for nothing veſted either in him or lg from t 
ce heirs, and therefore the lord.can have no eſcheat as from then they c: 
« and as to the feoffor, he or his heirs are till in eſe and fince 1a brings 
« grantor could not take the remainder, and no other perſon ha him, a 
right to claim it, it muſt return back again, and ſettle in 088 And th 
« feoffor, as if no diſpoſition thereof had been made.” lands t. 
But, if there be no ſuch perſon as J. S. at the time of oF livery | 
© limitation, though he be after born, and die during the partici] operate 
© eſtate ; yet his heirs ſhall never have the remainder 80, if folemn 
© remainder be limited to A., ſon of B. in tail, Cc. or to B., vii nd yet 
© of D., where in truth there is no ſuch A. or E., though B. h in the p 
© a {on after called A., or D. marries one E., yet they can ner of the 1: 
© take the remainder; becauſe if there be ſuch perſons a: before 
words of the gift import, there, the remainder oughe to velt 8 nainder 
© them preſently, and they will never after be made capable upon A. 
taking itz but, if there be no ſuch perſons then in ef#, none v to B. an 
come within that defcription after can lay claim to it, bee If a | 
the limitation was prefent to ſuch perſons. But a remand of J. S. 
limited primogenito filio, or proximo heredi maſculo of A., or lle dies 
* pinguioribus heredibus de ſanguine puerorum, or ſeniori puero of in che 
© or to the right heirs of A., there being then ſuch A. in q beirs (1; 
to the wife that A. ſhall marry ; theſe are good remainders remaind 
* ſhall veſt when ſuch perſons come in e as are within the dF" "whole, | 
< ſcription ; becauſe here appears no preſent regard for any pen © If bro 
© in particular, and therefore if they anſwer the deſcription at M remaing, 
© time before the particular eſtate determines, it is time enough ther dies 
© and ſo there is a diverſity between a remainder limited to0 ſhe ſhall 
by name in particular, and ſuch remainder limited by deſc born afte 
tion, or circumlocution, or between a general name and a 1 
© cial name.” 8 
« Lands deviſable by cuſtom, were deviſed to A. for life, 1 
«© mainder to B. in tail, remainder to the next heir male of 
« deviſor, and to the heirs male of his body; the deviſor dies} 
« enters; B. dies without iſſue; and after A. dies; and then 0 
« C. as heir of the deviſor, viz. daughter of D., ſon of the g 
« yiſor, enters and aliens in fee, and after hath iſſue E. who! 
« heir male of the body of the deviſor enters upon the alen 
« who brings treſpaſs. Optima opinio, that as the firſt who er 
« as heir to the — was a female, and there was * 
« male of the deviſor to take when the remainder fell, he 
« born after ſhall not have it.” * * 
A. makes a leaſe to B. for life, and after the deat 
© to remain to B. and his heirs; this remainder is contingens | 
© cannot veſt preſently, for if A. ſurvives B. it is void 


* otherwiſe the operation of Iiyery would be interrupted : 


- 
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the life of A., for he cannot give himſelf any eftate, his livery 
operating to paſs eſtates from him, not to give any to him who 
had the whole before: and therefore during his life the opera- 
tion of the livery muſt ceaſe, and by conſequence no remainder 
| can take effect in virtue of that livery, which pro tempore being at 
an end, all that depended thereon ceaſes too, and can never after 
de revived ; for the livery muſt carry out all the eſtates at once 
from the feoffor, and if he comes again into the poſſeſſion before 
$ they can all take effect, this breaks the force of the livery, and 
i brings back again to him all-that ſuch livery had taken out from 
| him, and then they can never take effect but by a new livery, 
| And this is the reaſon of the common caſe, that one cannot give 
lands to another to begin after his death, becauſe being to make 
livery preſently,» if that cannot operate preſently, it can never 
operate at ally for it is a contradiction to give lands to one by a 
ſolemn lirery, which is an act executed and works preſently, 
and yet by words to. reſtrain that operation to a future time. But 
in the principal cafe, where A. dies firſt, there, no interruption is 
ofthe livery; for B. had an eſtate for life by virtue thereof; and 
before-that determines, the ſame livery, which carried the re- 
mainder in abeyance, for the uncertainty of its taking effect, does 
upon A. s death direct and ſettle, or bring down the remainder 
to B. and his heirs.” 
If a leaſe be made to A. for life, remainder to the right heirs 1 Br. Abr. 
of J. S. and J. N., and after J. S. dies, and then tenant for 253* Fl· 21. 
lie dies in the life of 7. N., the remainder for a moiety veſts 
in the right heirs of J. S., and upon the death of J. N. his 
beirs ſhall take nothing, becauſe not in e to take when the 
remainder fell; and the right heirs of J. S. cannot take the 
F whole, becauſe that was limited to them and others jointly. 
* It brother and ſiſter are, and lands are let for term of life, Bid. 
remainder to the right heirs of the brother, and after the bro- 
ther dies, and then tenant for life dies, and the fiſter enters ; 
he ſhall retain the land againſt a ſon or daughter of the brother 
born after, becauſe this veſted in her by purchaſe.“ 
If a leaſe be made to A., B., and C. for their lives, and if B. 3 co. 20. 
lurrives C., then to remain to B. and his heirs, this remainder is En 
n adeyance, becauſe, though the perſon be certain, yet fince it 
depends on C.'s dying before him, till that be known, the re- 
minder cannot veſt. So, if a leaſe be made to A. for life, and 
iſter the death of B., who is a ſtranger, to remain to C. in fee, 
to f. in fee, theſe remainders are in abeyance or contingen- 
7nd depend on B.'s dying before C. or A., for if he ſurvives 
dem, the remainder cannot take effect. 
2 leaſe be made to A. for life, remainder to the abbot of 0. Lit. 24. 
| aud his ſucceſſors, though the abbot be then dead, fo as there _ 33» 
. n no abbot at all, yet the remainder ſhall be good, if an . 
* de made before the death of 4. So of a remainder to a Moor, 104 
„er and commonalty, dean and chapter, prior and convent, Noll. Rep. 
A ough there be then no mayor, or dean, or prior. So of 1 275. 
Wander to the biſhop of D., parſon of D., or other ſole 
** 3B * corporation, 
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c corporation, and his ſucceſſors; for theſe remainders not be t deſi 
© limited to them by name ſpecially, but to them generally, and pM (hc d 
© whoever comes within the deſcription before the determination WM: them 
© of the particular eſtate, is capable of taking by virtue thereof, r ©; gif 
good remainders in abeyance, Sc. But if there be no ſuch cu. the be 
c porations at the time of the limitation, then the remainder Wi: living 
© are totally void; and none created after, though by the ſane me:ti, 
© name, can take theſe remainders, though a patent be then paſlngM }.irs ! 
© to make ſuch corporation. | dn; th 
Challoner % A. having iſſue two ſons and two daughters, deviſes his land the wi 
| v. Boxer, © to his younger ſon in tail, and for want of ſuch ifſue to the the an 
ö 2 Leon. 70. © heirs of the body of his elde{t ſon, and if he die without iſu « It a 
1 « then to his two daughters in fee, and dies: the younger foi: the ri 
4 « dies without iſſue, living the eldeſt, who has iſſue; and if Hi J. C., 
4 ce iſſue ſhould take the remainder, his father being alive, was i cxecnt 
. c queſtion ? It was urged, that though in caſe of a grant he eo becom 
* « not, yet being here in cafe of a will, the intent of the devi heir to 
my « ſhould prevail to carry it to him. But the court was ſtrong female 
6 c againſt it, and held no difference as to this between a grant man a: 
Ti a deviſe, and would ſuffer no witneſſes to be heard to prove iP tainted 
is e teſtator's intent, but gave judgment for the daughters. * attainte 
4 Hob. 74. „If one covenant, upon proper conſiderations, to ſtand ſeiled i frman 
44 Barn'scaſe. cc the uſe of A. for life, remainder to the right heirs of B., in i But, if 
3 Vent 374. & caſe the remainder is not drawn out of the covenantor, and pale heirs of 
5 « in abeyance till the death of B., but there is a reverſion leſt ii mainde: 
4 & the covenantor, out of which the remainder, when it happen reſtores 
1. & ſhall be drawn. And this differs from the remainders bel ittainde 
1 « mentioned, which ariſe out of the eſtate executed either of a reſt 
ii % common law, or upon a feoffment to uſes, as will appear be perſon + 
1 cc after.” lullicien; 
5 Plow. 23. © If a man make a leaſe to A. for life, and that after the de renes w. 
\ Raym. 144+ (of A., and one day after, the land ſhall remain to B. for life, Ol © Three 
of © this is a vod remainder, becauſe not to take effect immediate perſons j 
. © upon the determination of the firſt eſtate, and ſo during 0 the eldef 
* © time there would be an interruption of the livery, and no teu bereral cl 
. © of the freehold, either to do the ſervices, or anſwer to ſtraugei ettates-ta 
4 «© precipes. 1 ls iſſue 
oh 21.0. 7. A leaſe is made to A. for life, remainder to the right bein and the 
„ © B., and after B. purchaſes the eſtate of A., yet the fee 18 ectmen; 
'Y executed in B., but the remainder to his right heirs conti wpted, { 
4 diſtinct; for if A. dies firſt, the remainder will be yoid; 2 lv, ane 
* « B. dies firſt, yet there will be an occupancy during the lle lue cam 
1 A., and the remainder immediately upon B. 's death veſts dus more 
1 © remainder in his right heirs. ; dere conſi 
5 Co.Lit.24, If a leaſe be made to A, for life or in tail, remainder 0 one 
4 25. 164-4 © heirs male of the body of B., if B. hath iſſue two ſons, 1 2 of uſe 
4 ©. * © eldeſt dies leaving a daughter, and then B. dies, living - "Y, or t 
1 Dyer, 374+ the youngeſt ſon ſhall not take this remainder; for he who r void; 
pr _ Abr. © by purchaſe and original veſting, muſt anſwer the deſcrip o perſon 1 
i actly, which here the youngeſt ſon does not, for he ought! * beer 
237 fl. 3. * heir as well as male, and this he is not, for the daughter © WV: by y 
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i them can take, but the remainder ſhall be yoid. So, if ſuch leaſe 
x or gift in tail be made to 4., remainder to the heirs female of 
i the body of B., and he have iſſue a fon and a daughter, and die, 
living A., yet the remainder ſhall be void for the reaſon before- 
i mentioned. Otherwiſe it is, if a gift be made to one and the 
( heirs male or heirs female of his body, &'c., for there, per formam 
ni they ſhall take by deſcent though another be heir, for there, 
t the whole eſtate-tail is in the anceſtor, but in the other caſes 
the anceſtor takes nothing.” 


J. S., who is then or after attainted of treaſon or felony, and is 


heir to a perſon attainted, nor can he have heirs male or heirs 
female of his body to take by purchaſe. But, upon a gift to a 
mu man and the heirs male or female of his body, if he were at- 

tainted before the ſtatute of 26 H. 8. and at this day, if he be 
 attainted of felony, ſuch heirs ſhall take by deſcent per 
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t Udeſt ſon is heir, and ſhe cannot take becauſe ſhe wants part of 254. pl. 61. 
the deſcription too, not being male, and therefore neither of 2 Br. 94+ b. 


pl. I. 95 
pl. 40s 


7 


« If a leaſe for life, or a gift in tail be made to A., remainder to Br. Abr. 
i the right heirs, or heirs male, or heirs female of the body of 253. Pl. 42. 


254. pl. 61. 
2 Br. Abr. 


executed or dies, and then after A. die; yet this remainder is 94. b. pl. r. 
become void, and can never take effect; becauſe none can be 95; Pl. 40. 


I Co. 103. 


Hob. 31, 32. 


eiſel i Fermam doni, upon conſtruction of the ſtatute de donis, V. 2. 

in ui But, if a remainder be given by act of parliament to the right 1 Lev. 75. 
and heirs of J. S., who is attainted of treaſon or felony, this re- 3 
n leſt i mainder is good, becauſe the act takes off the diſability, and ee, 


zappen 
s befor 
either 
ar here 


of a reſtitution, and parliamentum omnia fpoteſt; and though a 
perſon attainted can have no heir, yet by ſuch deſcription it 1s 
lulkciently known who is meant by it, aud then the act ſuper- 


reſtores the capacity as to ſuch remainder; eſpecially, if the Wheatley v. 
attainder be taken notice of in the act; for then it is in nature 1 


43. 


he dei enes with its abſolute power to enable him to take. 

life, N Three brothers are the ſecond ſettles his eſtate to ſeveral 3 Keb. 351. 
media perſons in tail ſucceſſively, remainder to his own right heirs: agar by 
ring VINE the eldeſt brother is attainted of treaſon and executed, leaving Cro. Car. 
no teu (everal children: the ſecond brother dies without iſſue: all the 485 

Rraog i ettates-tail determine; and the youngeſt brother being dead, Pk * 


lis iſſue claimed the reverſion as heirs to the ſecond brother, 


ht bein nd the defendant claimed by eſcheat, and had a verdi& in 
ee is tetment, For though the blood of the elder brother be cor- 
contin rupted, ſo that his iſſue cannot take; yet, they, being heirs at 
id; 20088 , tand in the way of the youngeſt brother, ſo that he or his 


the lile 


ſue cannot take, and therefore the land muſt eſcheat. But 
yelts 4 


ws more properly belongs to another head, and therefore I ſhall 


7 conlider it no further. 


der to 
185 and 
og 4 
> who! 
iption 
yught i 


hter 0 
6 el 


"ny of uſe, remainder to the right heirs of J. S., who is then 
Aug, or to the wife whom J. S. ſhall marry ; theſe remainders 


3B 2 6 becauſe 


one makes a leaſe for years either at common law or by 1 Co. 130; 


3 Co. 10. 4. 
Sir T.Raym » 


83. 


void; becauſe, till the death or marriage of J. S., there is Poph. 48a. 
" perſon to take the freehold, and that cannot be in abeyance, — 

8 has been proved already. But it is ſaid, if ſuch limitation Dat. 
dere by way of uſe before 27 H. 8. it would have been good; 4 Leo 


2. 
14+ 


A. 21. 
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4 Mod. 256. “ becauſe the eſtate in law continued in the fecffee, and tj 
4-7 4 135. & were tenants to the lord, and all precipes were to be bwl 
band. « againſt them. And though one book ſeem contr2, yet the 
& ſon there given is only, that the remainder ought to be linite 
to one in efe, which ſeems to carry very little weight in | 
ec when no reaſon of neceſſity or convenience requires it; an 
therefore the other opinion ſeems to be law.“ 
Moor, 4838, 80, if one makes a leaſe to A. for twenty-one years, if he q 
pl. 655. © if B. ſhall fo long live, and after the death of B., or after il 
3 -» 2% death of A., to the firſt ſon of the body of B. in tail, and fot 


appea! 
firlt, t 
vas n. 
of the 
Third] 
jet he 
to mal 
own g 


Raym. 144. d . "ach V : * But 
© the ſecond, Ec. in tail, remainder to C. in fee; all theſe . == 
© mainders are void, becauſe the firlt eſtate being but for yen 3 
and the remainder not to take effect immediately after . 3 , 
« years, but at a future time, after the death of A. or B., w, .;; * 
may be long after, and fo during that time there would be , gane. 
« interruption of the livery, and no tenant of the freehold, th, nd + 


«© fore theſe remainders are void; and though it happen that 4 


© or B. die within the term, yet till their death the freehold . wh 
be carried into abeyance, and could not veſt in thoſe in cmi tho = 
© der for the uncertainty of the death of A. or B. within the t ber 
© and therefore the happening of that after, cannot fave the wh 3 f 
© mainder which was void before. But, if ſuch leaſe had Val ; If \ s 


© made, and then it had been limited, after the determinat 
© of that eflate, or after the expiration of the ſaid term, to C. 
Plow. 33, life, or in tail, Sc. this had been a good remainder exeea 
Vaugh. 46. « preſently, as if a leaſe for years had been abſolutely to one, 
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* mainder to another for life, c. for here was no interruption ade] : 
© the livery, or want of a tenant of the freehold. has the 
l Raym. 190. A. by indenture makes a leaſe to B. for forty years, if A. fol "<A, 
1 8 v- © live; and after his death to C. (who was no party to the deed) So, if ſu, 
| covey one thouſand years, and then A. levies a fine to different uſe WF... 
© dies, and five years paſs after his death, and then the plan i _ 
| © claiming under C. and D. entered, c. By the arguments? lies, y ba 
« reaſons of the caſe, it ſeems clear, that this is no remainder 2 Wc - © af 
© to C. and D.; for firſt, preſently it cannot veſt by reaſon of br the at 
o « leflor's life interpoſing, and therefore it is no remainder bl | 5 


« Secondly, as a contingent remainder it cannot be good; bes 
© then it ought to have a particular eſtate to ſupport it, and og 
© to be in abeyance, or contingency, to veſt or not veſt when! 
© determines: but here, the firſt leaſe is no ſuch particular cal 
© becauſe that reaches not to the commencement of the remum 
© nor is the remainder limited with any regard to the pam 
© eſtate; becauſe it is not to commence upon the determinauy 
© that, but at a future time, viz, upon the death of the leſſor | 
chere is no contingency at all in the caſe, for it is to take: 
A at all events, upon the death of the leſſor, be it before ot afte 
© end of the term, and therefore it can be no other than 3" 


oven 
mainder t 
bodies, re 
huſband a 
the eſtate: 
they were 
mited all! 
leried by ö 
tail or ren 
the huſbar 
poſſefſion, 


„ 2 


Dua e 


—. 
1 
— — 


A Benn 28 * bs 

. 

- e IE nt . 
= = 


[File © intereſſe termini to begin after the death of the party that #8 inder 
1 0 „ * which being but for years it may well do; becauſe it "a |... 
adh edit. ] © way of contract. And though the grantee there was no pa ler in tail; 

© the deed, and therefore, as objected, could take _— beirs of 


er til 
d fot 
efe re 
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zppears that judgment was given for the plaintiff; which proves, 
frit, that the grantee had an intereſt : ſecondly, that this intereſt 
vas not barred by the fine and five years nonclaim after the death. 
of the grantor, not being touched, deveſted, or turned to a right. 


Thirdly, that though the grantee was no party to the indenture, 


jet he might well take by virtue thereof, if he gets the indenture, 
to make out his title, for the grantor cannot derogate from his 


own grant, or avoid his own acts.“ 
« But, if a man deviſes lands to A. for five years from Michael- 


{ mas next enſuing, and after to B. and his heirs, and dies be- 
fore Michaelmas, yet is the remainder good, becauſe till Mi- 
cbaelmas the freehold deſcends to the heir, and he is tenant to 
all the purpoſes, either of doing the ſervices, or anſwering to 
ſtrangers” precipes. For here is no livery to operate preſently, 
and therefore no inconvenience to allow of ſuch future limita- 


tions, as it would be, if it were by deed executed with livery. 
And in Ney it was held, that a deviſe for years, remainder to 
the right heirs of J. S., was good, if J. S. died within the 


term, becauſe the freehold in the mean time deſcended to the 


| heirs, and was not in abeyance.“ | 

© If a man ſurrenders copyhold, or makes a feoffment in fee of 
frechold lands to the uſe of his wife for life, remainder to the 
heirs of the body of the ſurrenderor and his wife, this is a con- 
tingent remainder not executed in the wife, becauſe he who will 
take by it muſt make himſelf heir of both their bodies, which 
cannot be before the death of both; and then if the wife, who 
las the particular eſtate, dies firſt, the remainder is become void, 
decauſe it cannot veſt when the particular eſtate determines. 
do, if ſuch feoffment or ſurrender had been to the uſe of the wife 
and a ſtranger for life, remainder to the heirs of the huſband and 
Kite, this remainder alſo is contingent; for though the wife 
lies, yet it ſhall not veſt till the death of the huſband, and if he 
lurvives his wife and the ſtranger, the remainder is become void, 
for the above reaſon, 

A., in conſideration of a marriage intended between him and 
B., covenants to ſtand ſeiſed to the uſe of himſelf for life, re- 
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mander to his wife for life, remainder to the heirs male of their Keb. 76. 
bodies, remainder to C. in tail: the marriage takes effect: the Stephens v. 
lulband and wife join in levying a fine. It was adjudged, that Brituidge. 


th eltates for life to the huſband and wife ſtood ſo diſtin, that 
hey were not merged or confounded in the eſtate- tail, being li- 
med all in one and the ſame conveyance, and that the fine 
eric by them was not any diſcontinuance either of the eſtate- 
tl or remainders; for if the eſtate-tail ſhould be executed in 
tie huſband and wife, then the wife would have an eſtate. in 
pollciſion, whereas by the conveyance ſhe was only to have a 
Emander : alſo, the huſband would have only a moiety, where- 
as le was to have the whole during his life; but yet the remain- 
ber in tail veſts in the huſband and wife as. a remainder; ſo that 
ke heirs of their bodies ſhall take it by deſcent, and not by pur- 

3 B 3 © chaſe.? 
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© chaſe.” For there is no Contingency in the caſe, but wh 
« one dies, the other is tenant in tail executed. So, for th x 
« ſame reaſon, if a leaſe be made to A, for life, remainder to et, ' 
« for life, remainder to A. and B, and their heirs, or to the right for a 1 
« heirs of A. and B., this remainder continues diſtin, and is wi band! 


| not ve 
and tl 


« executed in poſſeſſion. And theſe remainders are ſo diſtin® fron of the 
« the poſſeſſion, that they may be granted as remainders, without ' moiety 
s affecting the particular eſtate. | as the 
Co. Lit. &« But, where an eſtate is limited to 4, and B., and to the hiniil the boy 
—_—— « of A., or (which is all one) to A. and B. for their lives, I cut 
Cro. Elia. after their deaths, to the right heirs of A., or to huſband al mp 


470. 481. © wife, and the heirs of the body of the huſband ; or to two me 


Poph- 52. 4 and the heirs of their bodies, or to the heirs of the body of hulban 


Dy. 9. p. 22. | . | | — 
Coo. Cat. ** of them; theſe eſtates are, to ſome purpoſes, executed, anda **" * 
Bo. others not, to continue as remainders. For, as to prevent th | reſt in 
2 0. 5 [44 * * * ö ˖ * 
8. ſurvivor from taking the whole, they are not executed ; becuſi my 


Yelv. 131. © the firſt words gave them a joint eſtate for their lives, whid 
1 Lev. 37. © ſhall go to the ſurvivor; and this the limitation after ſhall nd 
2 Sid. 83. ee controul. Vet they are ſo far executed in poſſeſſion, that i 
c who has the inheritance cannot grant it away as a remainde 
6 diſtin from the poſſeſſion. And in the caſe of the huſbu 
ce and wiſe, between whom there are no moieties, the inheritand 
« js ſo executed in the huſband, that if he makes a feoffment 
ce this will be a diſcontinuance to his iſſue z but, if he ſuffer 


| mainde 
| continu 
mainde: 
the whi 
this wo 
bene ſit 

& Tf lan 


5 cc common recovery with fingle voucher, this will bind neitherti her huſt 
4 « iſſue, nor remainder; becauſe his wife was ſeiſed of the v be iu 
. $ jointly with him, and not partly, and there are no moieties hill der to 
1 &« tween them; and therefore it cannot be good for any part: bd ' poſſciho 
3 & the feoffment deals with the poſſeſſion, and gives it aaf — the 
5 & ſolemn livery; and therefore to preſerve the warranty, th Jill heit 
"0 « amounts to a diſcontinuance, and the iſſue ſhall be put t "6s ©: 
i * formedon in deſcender, and thoſe in remainder to their forme ent 
' te in remainder : and if the huſband levies a fine, this will bi were 
* < the iſſue by the ſtatute of 4 H. 7. and 32 H. 8. But, wheti * the 
* e this will be a diſcontinuance of the remainder or reverſion ſeem o—_ 
1 & doubtful, But, if the eſtate were to the huſband and wife, 1 3 an 
3 « heirs of the body of the wife, there, a fine levied by the h the ſai 
1 e band would be no bar or diſcontinuanee to the iſſue or thoſe! ed in par] 
iN & remainder, becauſe he had but an eſtate for life, But this * C.,v 
| „ longs to another inquiry. Cal 1 
| pow 4 „ .Copyhold land was ſurrendered to the uſe of the wife K : eribed 
3 _ _ e life, remainder to the uſe of the right heirs of the huſband _ re 
ü 1 ; | 11 2 „ wife: it was the opinion of the juſtices, that the fee was p # eſta 
T8 5 cuted for a moiety in the wife, and the huſband thereof ſei unt nou 

= . „in her right; ſo that upon her death, ſuch moiety ſhould g0 1 elf, t 
ce her heirs, though the huſband was then living. 50, if a * wol 

5 t were made to A. for liſe, remainder to the right heirs of A. * wor, 
400 B., this was executed for a moiety in A., and then for the cl be Abbe 
7 6 „ moiety, in both cafes it muſt be contingent, and if the wilt! * 


A. die firſt, will be void; for nan ef heres viventis, and it as 
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18 not 
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not veſt in the heirs of the huſband or of B. during their lives; 
and though there are no moieties between the huſband and wife, 
yet, in this caſe, the inheritance may well execute in the wife 
for a moiety, becauſe the wife takes the whole, and the huſ- 
band nothing at all, and ſo the point of taking by moieties is out 
i of the caſe. Alſo, the heirs of the wife, who are to take a 
i moicty of the inheritance, need not be heirs of the huſband too, 
as they muſt, where ſuch remainder is limited to the heirs of 
the body of the huſband and wife; for in that caſe it cannot be 
executed for a moiety, becauſe it may happen, that the heirs of 
her body cannot take after her death; as, if the huſband ſurvives, 
they cannot, becauſe they are to be heirs of the body of the 
© huſband as well as of the wife; but in this caſe, immediately 
upon the death of the wife, the inheritance for a moiety may 
t volt, in her heirs. But, if an eſtate be made to the wife for 
iſe, remainder to the huſband and wife and their heirs; or to 
. for life, remainder to A. and B. and their heirs, theſe re- 
mainders are not executed in the wife or in A. for a moiety, but 
| continue diſtinct as remainders: for otherwiſe where the re- 
| mainder is a joint-tenancy in fee, and the ſurvivor ſhall take 

the whole, if this ſhould be executed in poſſeſſion for a moiety, 

this would be againſt the intent of the deed, and exclude the 
benefit of the ſurvivorſhip. 
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& If lands are given to a woman and the heirs of the body of 2 Rall. Abr. 
her huſband, who is then dead; it is ſaid, that the wife and 3 
17. 


the illue of the huſband are joint - tenants for life, with remain- 
der to the iſiue in tail. For, ſince they are named to take in 
 poſeſhon as the wife, and if they ſhould take only an eſtate for 
life, the donor would have again the land, though there were 
ſtill heirs of the body of the huſband in being, which by the 
words and intent of the gift he ought not to have, ſince he has 


given it to the heirs of the body of the huſband, and whoever ' 


anſwers that deſcription is compriſed within the words of the 
gift, therefore, they ſhall alſo have a remainder in tail.“ 
* Where one deviſed lands to A. and his heirs, during the life 
of B., and after the death of B., to the heirs male of the body 
af the ſaid B. now living; it was adjudged in B. R., and affirm- 
ed in parliament againſt a judgment in the Exchequer-chamber, 
that C., who was the ſon and heir apparent of B. at the time of 
ite deviſe, ſhould take this remainder by purchaſe, as ſufficiently 
(elcrived and intended by the will, and that it was not a con- 
ingent remainder to be void on the determination of the parti- 
cular eſtate before the death of B.; and it was held, that the 
words ow /iving ſhould refer to the heirs male, and not to B. 
Umſelf, though that was the next antecedent; becauſe the de- 
Mor took notice before that he was living, and then to refer 
ole words to him would be a vain tautology, and C. was then 
er apparent, and heir in common parlance.“ * But, whether 


- 2 take for life only, or in tail, ſeems doubtful upon the 
e Cale,” 


3B 4 


A, by 


Vent. 334. 
2Vent. 317. 


Raym. 330. 
2 on, * 

2 Fon A 
James v. 
Richardſon, 
or Burchett 
v. Durdant, 


Pollex. 457. 
1 Br. P. C. 


493. 


— = : — — — IDW „ = — * n l 
EE E aur 7 AA Me LE bo en OLE 1 > = — W_— - -. - — - "_— 
A Aur l r : ho ten am i on—ag k MO RE Eo ESE NG — as OO TER Sts HEY > 
: — Foe ris : „ 92 — — 3 - — 3 - . 2 a. a . 2 g : * 
SST. Ow - „ „ A „ SD ä - M0 © rut 5 ey 8 — L — _ EINE 9 8 1 
r .- 7; - GL 6 «ISR * Wn - : . 2 — * ö 4 y * — 
” a — — r - 1169 # A — - a - — — - > 


a. CSIR 


744 

M. 1713, 
Domo 
Precerum, 
Beaumoat 
v. Long. 
15. Wms. 
229. S. C. 
1 Eq. Ca. 
Abr. 114. 
S. C. 2 Eg. 
Ca. Abr. 
$31. S. C. 
23 Br. P. c. 
489. S. C. 

[ (a) Beger- 
ten and te be 
begotten ge- 
nerally bear 
the ſame 
conſtruc. 
tion. Vide 
Co. Lit. 20. 
b. 2 Vern, 
545. 711. 
Pr. Ch 491. 
2 P. Wms. 
457+ Id. 33. 
Fearne's 

C. R. 321. 
4th edit. ] 
The court 
Held, in this 
caſe, the 
word heir 
was uid for 
beir ap; a- 
rent: That 
the teſtator 
had taken 
notice that 
his aunt, 
E. L. was 
living, and 
that ſhe had 
three ſons; 
he could not 
therefore 
mean that 
the eldeſt 
ſon ſhould 
take ſtrictly 
as heir, but 
as heir ap- 


parent he 


might. Be- 


fides, he 
took notice 
of his own 
heir, aid 
gave ber an 
annuity out 
of the land, 
which ſhew- 
ed his inten- 
tion that ſhe 
ſhould not 
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A. by his will in writing deviſed all his lands to B. and C. ml 
the ſurvivor of them, for the term of twenty-one years for the 
payment of his debts and legacies, and after payment the termt 
ceaſe, and after the end or fooner determination of that eſtate, be 
deviſed the premiſes to the firſt ſon of his body, and to the hein 
male of the body of ſuch firſt ſon lawfully iſſuing, and for deſul 
of ſuch iſſue to B. for ninety-nine years, if he ſo long live, wit 


dges W. 
re judy 
g to his ov 
s plain tha! 
t his own 
e the ance! 


ſAteſta 


out imptachment of waſte, remainder to the firſt and other ſons Natter 
B., and the heirs male of their bodies ſucceſſively, remainder Mr to h. 
C. for ninety-nine years, if he ſo long live, remainder to his Her, {1 
and other ſons in tail male ſucceſſively, remainder to the heirs mf 


the ſaid 
e premiſ 
le, with 
ars, if lie 
'$ heirs 1 


of his aunt Mrs. Elizabeth Long, wife of Richard Long clerk, lu 
fully begotten (a), and for default of ſuch iſſue, the reverſion an 
remainder to his own right heirs, and by his will gave 150% u 
nuity to Dorothy Beaumont his ſiſter, the plaintiff in error, for li 
and 500 J. to her children, and to his aunt Elizabeth Long 1001 
and to her children 500 /., and died without iſſue. B. and C. e 
tered by virtue of the deviſe for twenty-one years, and afterward 
both died without iſſue; and John Beaumont and Dorothy his wi 
entered in right of Dorothy as heir at law to the teſtator, the te 
for twenty-one years being determined, and the debts and legack 


Wally, an 
ale lawru 
med the 
alien c F / 


paid; and Thomas Long, eldeſt fon of Elizabeth (ſhe having, at M Odaught 
time of making the ſaid will, three ſons, viz. the ſaid T homas, er's de 
two others) entered and brought an ejectment; and in the Ext two yeu 
quer judgment was given by Chief Baron Ward, Price, and d, upon 
againit Baron Bury, for the plaintiff Thomas Long. But in Tann. Up 
term 1713, this judgment was reverſed in error in the Exchequalr», C. |. 
chamber. And now upon error brought in the Houſe of Lor o 
was argued, that this reverſal ſhould be affirmed. Firſt, vecauWins the m 
Dorothy being heir at law to the teſtator, her right, as ſuch, venthough 
to be favourcd ; and all deviſes to diſinherit an heir at law were ga 
be taken ſtrictly. Secondly, that to make this deviſe good Wii! conſtr; 
Thomas Long it muſt be conſtrued either a contingent remainder ha bee 
or the words heirs male be taken as a deſcriptio perſone to vell N to har 


Nded to th 
that J. 
nuf; an 
der / 1 
8 waged a, 
Wl Of che | 
ifes, 1 
1, ; 

75 plain 
J+9. havir 
bing: 0 


him. As a contingent remainder it cannot be good for want d 
frechold to ſupport it; all the preceding eſtates being any! 
years; beſides, if it were good as a contingent remainder in 
creation, yet Elizabeth Long, the mother, being living when u 
particular eſtates determined, it cannot veſt, becauſe nm eff hed 
wviventis, As deſcriptio perſone it cannot veſt, for that ought (0 
ſuch a deſcription as is vice nominis, which the words heir male (1 
ing a legal term, and not accompanied with any other words to 
termine the ſenſe otherwiſe, as heir apparent, or heir now Irv 
Sc.) cannot amount to, and the word begotten doth not determi 


the ſenſe otherwiſe; nor does any intent appear to confine the 1 lunch, to 
to the iſſue male of Elizabeth Long, then much leſs to Thema dert heir (] 
only, as the perſon deſcribed in this deviſe. But notwithitay ; Pate a 
theſe reaſons it was adjudged, that the firſt judgment „„ ll! tþ 
W leirs nm 


ſtand, and the judgment of reverſal be reverſed, though . | 
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es were of opinion that the deviſe was void, and only the have all the 
1 ö . . . 
: Lovel being dead) before-mentioned held it good *. lands; and 

11 8 judges ( 8 ) 5 the limita- 
mt \ to his own right heirs was expreſsly in d-fault of iſſue male of the body of his aunt E. L., ſo that it 
e. he i plain that he intended the apparent heir male of E. L. houid take before his own heir general, and 

Þ + his own heir ould not take whilit there was any iſſue of E. L. Mr. Fearne oblerves, that in this 
* > the anceſtor did not take the legal freehold. Pa. 322. 4th edit. 
etaul 
with \ A tcſtator aſter charging the lands with annuities to his wife, Goodright 
ons iftcr her deccaſe to four of his five daughters, and another an- White» 


* | . 2 Bl. Rey. 
ler icy to his fifth daughter M. for ſeventy years, if the and the teſ- 1010. * 
is rs ſon K. ſhould fo long jointly live, to commence at the ex- 
zol che term of two years thereafter given in the premiſes 


„ ln the (aid ., and the death of teſtator's wife; and after deviſing 
n WM: premiſes to his ſaid daughter M. for two years after his de- 
e, with remainder to his ſon R. (if then living) for ninety 
or he ſo long lived; he deviſed the premiſes fo ſubject, to 
100/088; irs 112/e, and to the heirs of his daughter M. jointly and 
C., and bir heirs and affigns for ever. And for want of heirs 
mm Al lawrully begotten of the ſaid R. at the time of his deceaſe, he 
is c the premiſes to the heirs and afſegns of the ſaid M. lawfully 
he renee Len body, to hold to the heirs and aſſigns of the ſaid M. 
legacy: cvcr. The fon K., at the time of the will, had one ſon and 
„daughters; and the daughter M. had then one fon, On the 
nas, M tor's death M. entered, and held the whole of the lands for 
, Exch: tic years; when the ſon R. entered and held them till his 
D, upon which, M. entering, the fon of R. brought his eject- 
Tri en. Upon the caſe being argued in the court of C. B., De 
ry, C. J. ſaid, the queſtion was, Whether there was a ſufacient 
lenation of the perſon to make the /n of M. take as her Heir, 
ug the mother? That two hundred years ago it might have 
en thought not ſufficient, becauſe the deſcription was not legally 
IK !ecbnically true, But that, within a century paſt, a more li- 
al conſtruction of the words of a teſtator had prevailed; and 
bad been generally taken in their popular ſenſe, which was moſt 
WF! to have been his meaning. That in the principal caſe, the 
want 0088! 0! the teſtator was clear, that the ſame favour ſhould be ex- 
on to the heirs of M. as to the heir male of R.; he took no- 
ler in WF tit . was /iving by leaving her a term, and a ſubſequent 
wy; and meant a preſent intereſt ſhould veſt in her heir, that 
er Lair apparent during her life; he therefore did not think the 
pr ot te plaintiff was entitled to more than one moiety of the 
mils, —The reſt of the juſtices agreed in the fame opinion, 
* plaintiſf had judgment as to one moiety only.) 
. having iflue two ſons, A. and B., deviſes in the words La. Raym, 
losing: © give to my eldeſt fon A. all that my farm called 18 
Dunes, to him and his heirs male for ever; if a female, my 468. Bake 
it heir hall allow and pay to her 200 J. in money, or twelve v. Wall. 
Pounds a year out of the rents and profits of Humſey, and ſhall = 
be all the reſt to himſelf; I mean my next heir, to him and 
Ws leirs male for ever,” Upon the death of the teſtator, 4. . 
| | entered 
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entered and died, leaving iſſue a daughter; and it was adjudged 
that the lands ſhould go to the ſecond ſon B., and not to the day 
| ter of the eldeſt, though ſhe was heir genexal. 
2Vern. 729+ I. S. deviſed to truſtees in truſt, after debts and legacies paid, k 
Newcomen convey to A. his couſin and the heirs male of his body; and { 


. Barkh ; 5 
— — want of ſuch heirs male, then to the heirs male of the body of B 


antor « 
ithout 
n eſtate 
he too 
ther ſor 


. # was Aa 
461. S. C. his great grandfather; and for want of ſuch heirs male, to other 
own right heirs for ever, and gave to his ſiſter 2000/. to be Me wore 


out at intereſt during her life, the to receive the intereſt, and u 


ondly 
ter her death to her children, and died, and ſoon after 4. 0 Br 


' en n ing tur 
without iflue; and C. being heir male of B. the teſtator's gr reh 
grandfather, but not heir general, there being a daughter del inter 
elder brother, the queſtion was between him and the teſtan , wou! 
ſiſter and heir at law, who had the 2000/7. deviſed to her, vial. by a 
ther the deviſe was void or not? And my Lord Chancellour be tho: 
the deviſe good, and that C. ſhould take as a perſon ſufficient 
deſcribed and intended by the teſtator, ; 4, de 

2 P. Wms. 1. But, where one ſeiſed in fee deviſed his lands to his gran nn mal 
Dawes vi. daughter (being his heir at law) for her life, remainder to her mal 
Ferrets. right heirs male f d died, leaving hi her the n. 
[This cafe Tight heirs male for ever, and died, leaving his grand-daughter! 
. . f , o was 0 
was again hcir at law, and alſo leaving a deceafed brother's ſon, who was n 
3 be- next of kin in the male line; it was held by Lord 1ſacclesfield, lt © N the 
re f a 0 
court ia the nephew could not take, that the words heirs male mult be elt 
Gwynne v. tended heirs male of the body, and could never extend to none de 
. male of any collateral line; and it not being ſaid in the will i $ body, . 
1749, when male of his body or of his name, the grand-daughter, who r death 
Lord Hard- heir at law, might have an heir male, though not of his mie take o 
— = And he ſaid that this caſe differed from that of Brown and bt life, anc 
for the opi- Bam, that being merely a truſt; alſo. that in that caſe the L Th being 
nion of the mainder was limited to the heirs male of the body of Sir M therefs 
3 Barkham the grandfather; whereas here the deviſe was to If lands 3 
(Reg. Lib. heirs male, without ſaying of any body. | hand wh 
A. 1740, 3 . — ._ 
fo. 310.) who certified in confirmation of Lord Macclesfield's order, (Vin. Abr. tit. Deviſe . 1 
pl. 13. n.) and that certificate was afterwards confirmed, and the bili diſmiſſed with coſts. Reg. lor ſin 
A. 1745, fol. 646. But in Wills v. Palmer, 5 Burr. 2615. on a caſe ſent to the court of K. B. of they hou] 
court of Chancery, the queſtion aroſe on both a will and a deed, whether A. touk by purchaſe wn an the | 
geſcription ot heirs male cf the body of B. not being heir general, B. being in the firſt caſe the f band ; a 
the court certified, that A. t ok an eitate-rail by deſcent 3 but they added in the certificate, ! wand in b 
third perſor had been the grantor, they ſhouid have thought that A. would have taken by fre übt not to 
heir male of che body of B. And they alfo certified, that he did ſo take under the will. Cor | hubang 
2 P. Wms. 3-] »The cate of Neucomen and Barkham, ſipra. hin the 
== w 
2 Jon. 114. A. ſeiſed of lands in fee by indenture, covenants to ſtand q 4. deviſed 
3 r. * 2s the uſe of himſelf for life, remainder to Edward his eldelt amgent re 
1er. for life, remainder to the firſt ſon of Edward in tail male, 4 bedy of 
Gray. mainder to the ſecond, third and fourth ſons of Rua vas an e 
„Taten male, and fo to all and every other the heirs male of the 7 re Vithſt 
for the Edvard reſpectively and ſucceſſively, and to the hers " be yet tl 
plaintif: their bodies according to their ſeniority of birth; remainder | C e, and 
Oo _ leſſor of the plaintiff for life, and a proviſo, that if dum | 10 or to th 
error was Without iſſue male, that he ſhall have power to charge the K there 
brought ia with daughters' portions not exceeding 100 J. a- piece: c J 2 ma 
N a . ' er t 


"50 
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ded tor dies, and Edward ſuffers a common recovery, and dies the Exche- 
+out iſſue male: and the only queſtion was, If Edward took ain i 
i eſtate-tail ſubſequent to the limitation to his four ſons in tail, or it Gems, the 
he took only an eſtate for lite, with a like remainder to all his judgment 
her ſons in tail male ſucceſſively, as was limited to the four firſt ? = —_— 
was adjudged, that he took but an eſtate for life, and that all ferved by 

g other ſons ſhould take by purchaſe. Firſt, Becauſe otherwiſe Judge 

e words, and to the heirs male of their bodies, would be uſeleſs. Tracy, 

e 1 P. Wms. 
condly, The words and fo, & e. prove the ſame intent, which 90. bo, ie 
ing turned into Latin are eodem modo. Thirdly, Severally and appears, had 
4 FU ing to their ſeniority, are alſo a further proof of brched the 
eſively, aecording io their ſemority, are allo a further p ee 
eh intent. Fourthly, The power to provide portions for daugh- reports dif- 
would be unneceſſary if Edward took an eſtate- tail, becauſe fering in 


en by a common recovery he might bar it, and charge the lands — — 
7 


be thought fit *, 3d edit. 


cient A, deviſes lands to B. for life, and after his death to the next co. 66. 


teir male of B., and the heirs males of the body of ſuch next 2 And. 37. 


eder male; and it was adjudged a good remainder in contingency Cro. Elia. 


bout to the next heir male of B. being in the ſingular number, and Archer's 

- © was only a deſcription or deſignation of the perſon who ſhould = cited. 
wy uke the remainder after the death of B., and not any limitation EEE 
| 1 be ; of his eſtate. and in ſeveral other caſes, which vide under title Deviſe. 


0 an If one deviſes to A. for life, remainder to B. and the heirs of 6 co. 17. 
will 18: body, remainder to C. and his wife for their lives, and after Wild's caſe, 
0 was Wir death to their children, they then having children, C. and his 
is mühe take only an eſtate for life, with remainders to their children 
nd BY life, and no eſtate-tail; but had there been no children, the 
2 the e being immediate, the children could not take in remainder, 
ir R therefore it muſt be an entail in the huſband and wife. 
as 00 it lands are given to a woman and the heirs of the body of her 2 Roll. Abr. 
band who is then dead, it is ſaid that the wife and the iflue of 15 
e „ bulband are joint- tenants for life, with remainder to the iſſue in * 
"Res IP for ſince they are named to take in poſſeſſion as the wife, 
e (hould only take an eſtate for life, the donor would have 
as IF" tlie land, though there were ſtill heirs of the body of the 

ain being, which by the words and intent of the gift he 
pit not to have, ſince he has given it to the heirs of the body of 
Fuiband ; and whoever anſwers that deſcription is compriſed 
un the words of the gift. 
4. deviſed lands to B. for life, remainder to truſtees to preſerve Hil, 230.2. 
"gent remainders during the life of B., remainder to the heirs in B. R. 
ie lady of B. lawfully begotten z and Verney doubting whether 1 ” 
vis an eſtate for life in B. or tail, ſent it as a caſe to B. R.; 2Stra.n125. 
f 0twithſtanding the teſtator's plain intention to paſs an eſtate 8. C. 
lle, yet the court held, that where the anceſtor takes an eſtate 2 ** 
li, and in the ſame inſtrument a limitation is made to his Fearne, 4th 
10 or to the heirs of his body, the heir cannot be a purchaſor, dit. 187. 
nat therefore this wag a plain eſtate-tail. wont 
4. makes a feoffment in fee to the uſe of himſelf for life, Chudleigh's 
under to the firſt ſon of his body begotten, and the heirs "_ 16. 
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Remainder and Beverſton. 
tec male of the body of ſuch firſt ſon, and to the ſecond, r. ig] 


to gra 
remai 


« manner; and for want of ſuch iſſue, remainder to himſelf x eldeſt 
& the heirs of his body, with remainder to B. in fee; in this ai Jet ur 
66 till iſſue, A. is tenant in tail general executed, with remain may e 
& to B. in fee. But, if he had iſſue a ſon, then all his eſtate o gra 
« opens and lets in the remainder to ſuch ſon, and then he is e gu 
& come again tenant for life, remainder to ſuch firſt fon in of the 
«© male, &c., remainder to himſelf in tail general, remainder to] ul the 
& in fee. And this ariſes upon the conſtruction of the ſtat not bir 
4 of uſes; for before that ſtatute the uſe being nothing elſe þ A le 
« the perception of the profits, and no eſtate in the land iu (0 the 
4 was not ſubject to the ſame rules of law by which the land i ru 
& was governed, nor had the cefluy que uſe any other remedy th relted i 
« by /ubpena in Chancery, to compel the tenant of the land to it, and 
« him into the perception of the profits, or convey the poſſeſſion For af 
„ him. And though that ſtatute by carrying the poſſeſſion tot tereſt tc 
« uſe, did in effect take away and deſtroy the uſe, for ſo much mherita 
« was executed in poſſeſſion, yet it {till left in the parties the fi ** eith 
% power of limiting and appointing the uſes, as they had beit before, 
« And when the perſon, who was to take the uſe, came in | 4 the P. 
4 ſtatute ſupplied the place of the Chancery, and carried the ¶ © his af 
e ſeſſion to the uſe, if nothing were done in the mean ti cute 
4 hinder the riſing of the uſe; and though the eſtates were bei One le 
« united, yet by an act of parliament they may well be ſera - tot 
« again to let in the intermediate uſe, ſince the ſtatute exe bey 
ic the poſſeſſion only according to the uſes when they happch „ r 
% well as thoſe that are capable of being executed preſently. ir death, 
therefore in that caſe, though the wife of the tenant in tai * the h 
& by the intermarriage title of dower, yet it is defeated agai * ad 
& the birth of a ſon, which turns the eſtate-tail to an eſtate = hin 
& life by the terms of the ſettlement under which only the | 13 
& of dower accrued, and therefore muſt be ſubject to be def b ole ſent 
« by the terms of the ſame ſettlement.” 7 Ire 
© If one makes a leaſe to A. for life, remainder to him 1 ls dea 

© firſt comes to St. Paul's church, Sc. this is a good rem 8 alt 
© in abeyance or contingency, but can veſt in none till be — 0 
* fies himſelf to take it by coming to St. Paul's church; u _—_ 
© any one grant it away, though he ſhould happen after to d CO th 
6 there firſt,” ml. er ta 
&« If one makes a feoffment in fee to the uſe of bimſelf . * 

« wife, and to the heirs of the ſurvivor of them, or to the bei * he on 
« ſuch as dies firſt; this is in the nature of a contingent ven . — 
« der to the ſurvivor, or who dies firſt, and after the oF. \ 
« gency happened, the heirs ſhall be in by deſcent ; but by s 7 wil 
. . 1] be elt! venty-o 

« ment before it takes place, the remainders will * 

c But theſe contingent remainders cannot be granted oth Meche, ; | 
« cauſe they are in no perſon to grant; therefore, where 3 Minder 1 
« was made to the huſband and wife for 21 years, 2 dong 2 
« the ſurvivor of them ſor 40 years, and the huſband grant Exlie 1. 
te this remainder ; it was holden a void grant, though be lu ENG, 1 


« becauſe till the contingency happened, he had nothing“ 


7 
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to grant, releaſe, or ſurrender. So, if a leaſe be made for life, . 
remainder to the right heir of J. S. who is then living, if the 

eldeſt fon of J. S. grants this remainder, and then J. S. dies, 

et upon the determination of the particular eſtate, the grantor 

may enter, becauſe his grant was void, having nothing in him 

to grant. And in the caſe of the huſband and wife, if lands 1009. 5 
are given to them, and to the heirs of the body of the ſurvivor 

of them, and they both join in a leaſe for 21 years, obſerving 

all the circumſtances requiſite by 32 H. 8. yet this leaſe ſhall 

not bind the iſſue for the above reaſon. 8 
4A leaſe was made to A., B., and C. for their lives, remainder Clerk x. 

to the aſſigns of the ſurvivor of them for 99 years. B. was the OR 
ſurvivor. It was holden, that the 99 years was an intereſt pfad. 288. 
reſted in him, which he might well diſpoſe of, as he thought 7ide jupre. 
ft, and not a bare power only of nominating one to take it. " 
For a/ſigns is a word proper for the limitation of a further in- 

tereſt to the ſame party, in caſe of a chattel, as heirs is for the 

mheritance, and yet both veſt in the party himſelf ; for aſſigns 

ue either in fact, or in law, as executors, Wc. ; and it appears 

before, that a remainder to his executors in ſuch manner veſts 

n the party himſelf z and ſo it does in caſe of ſuch a limitation 

© his aſſigns, who for want of an actual aſſignee, will be his 

executors,” 

© One levies a fine to the uſe of himſelf for life, and after his cro. Elie; 
death to the uſe of his two daughters till his ſon B. ſhould return 269. 

om beyond ſea, and ſhould come to the age of twenty-one 8 
years, or die, and after ſuch return and age of twenty-one years, 223. 

er death, which ſhould firſt happen, to the uſe of the ſaid B., 14 Voune's 
and the heirs of his body begotten ; B. returns from beyond ſea : __ 

* was adjudged, that this was a good remainder, and ſhould C. R. 19. 
lt in him immediately upon his return, though he was not then 4th edit 
Iyenty-one ; for the laſt disjunctive r is to be applied to the 

Thole {-ntence, and makes it disjunctive in all, and though his 

ming from beyond ſea, or to twenty-one years, are uncertain, 

Jet his death is certain; and therefore this remainder does not 

lezend altogether upon uncertainties. And in this caſe it ſeems 

heirs of his body ſhall not take by purchaſe, though his death - 
i C happened firſt, and ſo the remainder could not veſt in him- 
ah for the limitation being to him and the heirs of his body, 
wwever takes by virtue thereof, muſt take as from him, and N a 
mſcquently will be in by (a) deſcent, and not by purchaſe. caſe. 

9, if one deviſes lands to 4. for life, / tam diu fola vixerit, 2 Leon. ga. 
td after her death or marriage, remainder over to another, this 3 Leon. 182, 
"2 good remainder, becauſe it is certain one of the two contin- = . 
paces will happen. But, if one gives lands to A. till B. comes 
twenty one years of age, and when B. comes to ſuch age, then 
, main over, this remainder is contingent, and uncertain 
| — it will eyer veſt, for if B. dies before ſuch age, the re- 

* er 18 become void. So, where land is given to a woman 

Mg 25 fl 2 7 - 

© 3X ſhall remain ſole, or to A., till B. comes from Rome 
Sand, and after her marriage, or B,'s coming to England, 
«© then 
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by che name 


© will not veſt, but are become void. So, if lands are deviſed too 


Remainder and Reverſion, 
c then to remain to C. in fee, theſe remainders are COntingeny 


© and uncertain whether they ſhall ever veſt or not, for if the w 
© man never marries, nor B. comes to England, theſe remain 


reſted 
or man 
z cont 
marie. 
© for life, and if the deviſee be diſturbed, that then the land ſally 
© main over to another in fee, this creates no remainder till ſuch 
© turbance, and if that never happens, the remainder fails likewif 
© for theſe remainders are not to ariſe but upon ſuch adds don 
© and thereſore if they fail, ſo does the remainder. | 
One levies a fine to the uſe of A. and the heirs male of k 
© body, till he or the heirs male of his body attempt to alien 
© ſell, and then to the uſe of B., &c.; A. dies without iſſue, a 
© without any attempt, &c.; B. will have no eſtate ; for his 
* mainder was not to begin but upon ſuch attempt precedent, a 
© that not happening, the remainder never takes place,” * A; 


rear, 207 
her for lit 
iſe where 
t then hi 
ate ould 
lowhood, 

bin within 

ed he rem 
ould att: 
wattained 


9. 


One o 


&« vide infra, that a remainder to commence after ſuch attempt lands to 
&« repugnant and againſt law.” default o 
© A leaſe is made to A. for life, remainder to B. for life, x body, &. 

© if B. dies before A., that then the land ſhall remain to C.! beit bod 
« life, this is a good remainder, if the contingeney happens, o lo lo 
© wiſenot; and in the mean time the eftate continues in the EH mea 
© and is not in abeyance, being expreſsly limited to go over, if er f 
© contingency happens, therefore till it does happen, nothiny 2nd oe K 
© deveſted out of the leſſor. i ly acts t 
tle heirs 


« H. by indenture covenants to levy a fine to the uſe of i 
« ſelf for life, and after his deccaſe to the uſe of B. his ſon, 
&« long and until he attempt to alien, and then to the uſe of 
c and the heirs male of his body during the life of B., and! 
c mediately after his deceaſe, to the uſe of the firſt and other 
« of B. in tail male ſucceſſively, remainder to C. in tail. It 
« objected, that no uſe veited in C. till B. attempted to alien, 
« the uſe to C. and all the limitations after depend on B. 
« tempt to alien. But it ſeemed to the court, that it ſhould 
« intended in the limitation of the uſe, that after B,'s death 
c out iſſue male, C. ſhould have the land, be there any attemp 
« alien or not, by reaſon of the words, and immediately after bi 
&« ceaſe to the firſt ſon, &c.; for the uſe which was to ariſe upon 
« attempt to alien, is only reſtrained to the uſe for the 
« of B. | 

46 Tf one deviſe land to A. and the heirs of his body, pro 
ce that if A. happen to die without heirs of his body, that tit 
&« ſhall remain to B., this is a good remainder veſted preſet 
« and no contingency at all, but the ordinary limitation di 


enters 
and it was 
minder d 
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«© mainder upon an eltate-tail. So, in a leaſe for life, upon © e Tue 
« dition that if the lefice die, then it ſhall remain, &c. ol Wen y 
« good remainder executed preſently.” % i? C 4 
One deviſes lands to his wife during her natural life, Her chilg 
© does not marry, but if ſhe marries, then preſently after my ſo thei * 7s 
« to enter and enjoy, to him and the heirs male of us ". kad 7 
© it was adjudged, firſt, That by this will the wife had an Rarriave ar; 


© for her widowhood only; ſecondly, That this was 3 2 
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«fted in A. preſently to take effect in poſſeſſion upon the death of Brown v. 


or marriage of the wife, which ſhould firſt happen, and not Cutter, 
ON 1 . 5 3 Leon. 182. 
contingent remainder to take effect only in caſe the wife in Lady 


married. Anne Fry's 
caſe, 

mtr. 203. Hale expreſſed a ſimilar opinion, where, he ſaid, it is all one as if the eſtate had been deviſed 
ker for life, and if ſpe marries, then to remain, which had been but an eſtate 4m diu ſola dixerit. In 
iſe where a teſtat or deviſed lands to his wife during ber wwidowwhbood, and if ſe ſpruld marry againg 
+ then his daughter ſhould enter, provided that if his wife married and ſurvived his daughter, the 
we Could return to her; Lord Hardwicke took a diſtinction between the deviſe of an eſtate during 
anhood, with remainder over, and a deviſe during widowhocd with remainder over on her marrying 
ain within a limited time. Jordan v. Holkham, Ambl. 209. Where there was a deviſe to a wife pro- 
4 he remained 2 widow 3 but in cafe ſhe married a ſecond huſband, then to teffator's nephew when 
ould attain the age of twenty-three years; it was held, that the widow had an eſtate till the ne- 
v attained the age of twenty-three years, though ſhe married before. Doe v. Freeman, 1 Term 


1189. 
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Nt, at 

« Ar 
empt, 


© One deviſes lands in this manner: My will is to entail all my Foy v. 
knds to my nephew A., and the heirs male of his body, and, for —_— 
default of ſuch iſſue, to his brother and the heirs male of his 1 
body, Sc. habendum to them ſeverally, and to the heirs male of Jon. 57. 
heir bodies, to the only intent and true meaning of this my will, Nm. 429. 
nd ſo long as they and every of them do perform and keep the | 
nue meaning thereof touching the entailing all my ſaid lands in 

manner following; and therefore I give all my faid lands to ., 

nd the heirs male of his body begotten, until he or they make 

y acts to alter or diſcontinue the eſtate- tail, and then to B., and 

the heirs male of his body, with other remainders over, and dies, 

enters; B. dies, leaving iſſue C., and then A. levies a fine 

nd it was objected that C. could not enter, becauſe the re- 


ife, a 
1 
85 Othe 
he lell 
r, if ft 


othung 
of hi 


18 {on, 


1 W : f : 
99 ander deviſed to his father was contingent, and not to ariſe 
other WW"! upon 4.'s alteration of the eſtate, and not before or other- 
s End then B. dying before that contingency happened, the 


minder could not veſt, But it was adjudged, that the remain=- 
cr to B. was not contingent, but an immediate deviſe, and that 
terwiſe the intent of the deviſor, which was to give to every 
te in remainder ſucceſſively, would be deſtroyed, though it was 
pdiden that the limitation over upon his alienation did not ſo de- 
at the operation of the fine, as to prevent the diſcontinuance 
Mought thereby, and give him in remainder immediate title of en- 
thereby, for that ſuch clauſe tended to a perpetuity, and was 
mdemned in law upon the reaſon of other caſes there cited.” 
A. in conſideration of a marriage intended between B. his Moor, 101. 


} alien, 
n B.5 
| ſhould 
jeath v1 
attemp 
after his 
fe upon 
or the 


ron 
* e chew and C. the daughter of D., and of 200 marks paid by pl. 247. 
4 preſet V. makes a feoffment to the uſe of B. and C. for their lives, 3 
on of ud after carnal copulation to the uſe of the iſſues of their c. l 


mics, remainder to B. and the heirs of his body begotten, 
vc The marriage never takes effect, but B. marries another 
woman, and hath iſſue by her; and A. married alſo, and had 
Aer after the death of A. and B. the queſtion between 
= children was, 1ſt, If the uſe ſhould ariſe to B. and C. for 
* lives by reaſon of the money paid, though no marriage 
an lad? 2d, If the remainders which were limited after the 
age are not now prevented from riſing, by reaſon no mar- 
« riage 
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ic riage was had? As to the firſt, the juſtices thought, the; 
« would well ariſe, though no marriage was had, becauſe i r not th 
« limited out of the eſtate of the feoffees, which was an ex le 
« executed, and needed no conſideration to raiſe the uſe, h here 
« it had been by way of covenant to ſtand ſeiſed, they held, ng Rs © 
1 would ariſe; becauſe the marriage was the principal conideifi 1..:. « 
« tion, and that failing, the conſideration to raiſe the uſe te ren 
ce likewiſe, and the money would not be ſufficient, As to e hei 
« ſecond point, they thought the conſideration of name and , tool 
. « ſufficient to raiſe a uſe to B. who was A. s nephew, and or free! 
* might be independent on the other limitations, which were ot his ; 
ce to ariſe but upon the marriage had. But no judgment i C. was 
« given.“ and B., 
Lands were ſettled to the uſe of the huſband and wife WS |: is to 
© their joint lives, and after the death of either of them, to WW boundec 
© heirs of the body of the wife by the huſband to be begotten, a living 4 
© for default of ſuch iſſue, the wife ſurviving the huſband, i {cms ir 


« ufe of the wife for life, and after her death to the heirs of WW cipal cat 
Sid. 247. body begotten; the hufband dies leaving iſſue by the wife, a turing z 


= RE F 
r — 
Lo * 55 Ef. , 4 


Raym. 126. « ſhe marries again and ſuffers a common recovery; and the pill (> as to x 

m_ - c cipal queſtion was, Whether this was an eſtate- tail executed mincs ti 

Rumſey, & © the wife, or that the remainder was contingent ? It was ef the b. 

ok wide Perk. gued, that the remainder depending on their joint lives, di during h. 
i; | 8 «© ing limited to the heirs of the body of one of them, ſo tha ſeemed t 
. z Rall. Abr. © may be fruſtrate, if the wife ſurvives, muſt needs be continge and wife 
4 478. © becauſe by the death of the huſband the joint eſtate for the body 
iÞ 4 determined, and yet the remainder to the heirs of the bo nd ther 
44 © the wife by the huſband cannot take effect, for non of hem ion, an 
4 © ventis. But per cur. clearly, and with ſome diſpleaſure at lues, or t 
5 argument, the words heirs, &c. are not words of purchaſe, minder 

4.8 © of limitation to the wife, and the eſtate veſts in her prelen_i termine 

: : © and is not in contingency ; as if an eſtate be limited to a von 2 N. 


cafe, and t 
pal caſe, 
but the he 
tie whole 
Llimitatio 
eme ; for 
ſhall hold 

lecond poi 
(bould take 
ue, wher 
lic buſban, 
weir and ſu 
ae, Not 
fer to the \ 
t the time 
$00t confir 
leral, 4% 
Wt er from 

tal, and th 


amediate 
A ately 


Ot, v 


© durante viduitate, remainder to her heirs or the heirs of herd 
© this is a fee-fimple or fee-tail executed in her preſently; 
though ſhe afterwards marries, yet that ſhall not deſiro) 
© eſtate that was well veſted and ſcttled in her before; and | 
© the remainder cloſes with the particular eſtate to all purpoſe 
« dividing the joint-tenancy, and is no more than an eſtate t 
© huſband and wife, and the heirs of the body of the! 
Perk. $337. © And they ſeemed to rely upon the caſe in Perkins, where 
« were leaſed to A. and B. for the life of C., remainder a 
44 right heirs of A. then C. died, living A. and B., and alt 
cc takes wiſe and died, living. B. It is there faid, that the q 
* A. ſhall-be endowed, becauſe C. died, living A. the huſban 
te that the freehold and inheritance were united in the hal 
« during the coverture. Which caſe, if it be law, may oy 

© colour to the principal caſe. But it ſeems to me —_ 
i for the rule is, that where by poſſibility the partic * 
© may determine, before the remainder can take e K * 
ſuch remainder is contingent; and by the death of 5 
* ticular eſtate is abſolutely determined, for the reman 
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not then take effect, becauſe A. cannot have heirs during his 
life. And this is no infringement of the other rule, that 


wherever the anceſtor takes an eſtate for life, and after in the 


ſame conveyance a limitation is made to his right heirs, or the, 


heics of his body mediately or immediately, that in ſuch caſe 
the remainder veſts in the anceſtor himiclf, and by conſequence 
the heirs ſhall be in by deſcent, and not by purchaſe ; for here, 
J. took no eſtate for his own life; and though it was an eſtate 
of freehold, yet it was ſo limited, that without any act or default 


| of his it might determine during his life; and fince the life of 


C. was made the meaſure of the continuance of the eſtate of A. 
and B., it is more reaſonable to give it A. after C. s death, than 
it is to give it B. likewiſe : but both their eſtates are to be 
bounded and circumſcribed by the life of C., and when he dies, 
living A., who can then have no heir to take the remainder, it 
ſeems in reaſon, the remainder is deſtroyed. So, in the prin- 
upal caſe, when the eſtate is limited to the huſband and wife 
during heir joint lives, this is no abſolute eſtate for their lives 
ſo as to go to the ſurvivor, but the death of either of them deter- 
mines that eſtate, and the remainder being limited to the heirs 
of the body of the wife who ſurvived, and can have no heir 
during her life, ſcems to be defeated thereby. And note, they 
ſeemed to agree, that if an eſtate were made to the huſband 
and wife during coverture, remainder to the heirs, or heirs of 
the body of the huſband, that this was a contingent remainder, 
And there ſeems no difference in reaſon between ſuch a limit- 
won, and where it is durante viduitate, or to two for their joint 
lues, or to two during the life of a third perſon, with ſuch re- 
mainder over; becauſe in all thoſe caſes the particular eſtate 
letermines, before the remainder can take effect. And the caſe 
n 2 Ro. Abr, ſupra, ſeems expreſsly to contradict the principal 
ale, and the reaſon of it. So the caſe ſupra. But in the prin- 
apal caſe, if the wife had died firſt, there had been no doubt 
hut the heirs of her dody had taken by deſcent, ſhe having had 
wc whole during her life. And this ſeems to differ much from 
Limitation to baron and feme, and the heirs of the body of the 


me; for there, whichever of them dies firſt, yet the ſurvivor rere. 


ſhall hold during life. Idee quære of theſe matters. As to the 
ond point of the caſe, if the ſecond limitation to the wife 
ould take effect, becauſe it was upon the dying without ſuch 
ue, whereas there was iſſue ſo begotten living at the death of 


we huſband ; the court ſaid, there was no colour for it, for ſuch [See 
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5 Co, Jo 


1 Sid. 247. 


dei and ſuch iſſue is all one, for unleſs in the heir, it is not ſuch Fearne's 


g. ae this objection ſeems to make the ſecond remain- 
er to the w 


the time of his death, which here he did. 
Vnot confined to his leaving iſſue at the time of his death, but is 
vcral, and for default of ſuch iſſue or heir, and ſeems not to 


C. R. 4325 
: a ——_— 4 
ife conditional upon the huſband's not leaving iſſue whether the 
But the limitation 4 Ane of 
the principal 
caſe is vin- 
dicated, and 
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» er from the common limitation of remainders after eſtates- CEO 
as and therefore may well veſt as a remainder in the wife are comro- 
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| & One makes a feoffment in fee to the uſe of himſelf forlife, = biz p 
& after to the uſe of ſuch perſon and perſons to whom he , conti 
« demiſe any part of the premiſes for life or years, and after (offs ance 

the performance of his laſt will, and to the ule of ſuch peu in be 
« and perſons to whom he ſhall by his laſt will deviſe any eſt part « 
cc or eſtates, and after to the uſe of B. in tail, with other remain eſtate 
« ders over. Theſe remainders are contingent, and not execute «117 
« in B. and the others till the death of the feoffor, becauſe t mainc 
« feoffor hath ſuch power that by his will he may give away faber 
« whole fee · ſimple, and therefore till his death it being unce i which 
« whether they will ever veſt or not, they muſt needs be contin} « Co, 
« gent, and then the uſe of the fee in the mean time veſts gi of uſc 
& jn the feoffor. But guere in this caſe, if he afterwards makes WG merge 
cc feoffment in fee, or commits a forfeiture, if thoſe in remaindW partic 
« may not enter preſently : for ſuch feoffment is not in pur aon j 
« ance of his power, and if it be not warranted by that, it cam of that 
46 be good at all. For if it ſhould, he might then derogate from WW: yhet}, 
« own grant, and avoid it in what manner he pleaſed. And i ue. 
« be ſo, that thoſe in remainder may enter in ſuch caſe, then ders d. 
< remainder muſt be veſted in them before, and cannot be ci mainin 
* tingent ; for the feoffment which gives away the whole ela tan or 
& to another, can never operate ſo as to veſt it in them at the lan ume ap 
« time too. Beſides, the account given of theſe remainders i take pl. 
« conſiſtent with their being in contingency ; for all contig cular ef 
« remainders paſs out of the feoffor at the ſame time with f dat if: 
& particular eſtate, and are carried into — till the cont life, wi 
46 gency happens; but here it is ſaid, the uſe of the fee is re thi; doe 
ce in the feoffor till his death, which cannot be; therefor, right: 
« ſeems more reaſonable to conſtrue theſe remainders to be ve judgme 
« preſently, though ſubject to be diveſted and taken out of zone wi 
6 0 the Zocker, if he purſues his power in deviſing zwa relt, 8 
& whole. But, if he makes ſuch feoffment, it ſhould ſeem, bed had bee: 
& never after execute his power, for that was incluſively | his real 
&« away and extinguiſhed in the feoffment, whether thoſe 1! hath, by 
c mainder may enter for the forfeiture or not; and if they cams tin, 
te then their eſtates are abſolutely in the power of the ſeofſor ach, 
„ his referving to himſelf a power to defeat them in ſuch 3 ; de alſo c 
* ticular manner was altogether idle, which ſeems not wiſeth, 
«& ſonable,” EI of the fe 
| ; e time 

(D) Of Remainders in Abeyance or — — 

what Eſtate is ſufficient to ſupport them; * i "+ 

they are to take effect; and by what Means tle at 

may be deſtroyed or prevented from conn and 

: fR ind way of the uſe a 

ee; and therein, of Remainders by Fwy 

cutory Deviſe or future Intereſt. tended m 
. rt to 

6 A Contingent remainder muſt veſt during the 1 all on 
6c eſtate, becauſe if remote contingencies ſhould a — 


5 to hang over titles, no man would know when he was 
| i : 
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bis purchaſes. The law therefore has appointed how long ſuch 
« contingencies are to expect, which is, only during the continu- 
u ance of the particular eſtate, and then the remainder muſt come 
„ in being; ſince remainder ex vi# termini ſignifies a remaining 
part of a particular eſtate preceding. Whether ſuch particular 
eſtate determine by effluxion of time, or by merger of the parti- 
cular eſtate in a greater, it is all one; for if the contingent re- 
mainder do not veſt before ſuch merger, it can have no being 
afterwards z ſince the particular eſtate is the ſole limitation on 
which the remainder is to take-place. 
« Contingent remainders ariſe either at common law, or by way 
of uſe, and are alſo to be deſtroyed two ways: 1ſt, By the 
merger of the particular eſtate which ſupports them; for the 
particular eſtate being, as hath been ſaid, the fole time of limit- 
ation in which theſe contingencies are to take place, the merger 
of that eſtate is the deſtruction of the remainders; and this, 
whether ſuch remainders be limited at common law or by way of 
uſe. But then every particular eſtate upon which ſuch remain- 
ders depend muſt be taken away; for the remainder is the re- 
maining part of each particular eſtate, when there are more 
than one in the limitation; and each particular eſtate is the 
ime appointed by law when ſuch contingent remainders are to 
take place; and therefore the deſtroying of one of theſe parti- 
ntinge e cular eſtates is no deſtruction of the remainder. Hence it is, 2 Roll. Abr. 
with M that if an eſtate be limited to A. for life, remainder to B. for _ 
e cont life, with contingent remainders over; if A. makes a feoffment, Villers, 
is del this does not deſtroy the contingent remainder, becauſe B. hath 1 Ventr. 
refore, a right to enter and recontinue his eſtate, which therefore in 188. 
de de judgment of law ſubſiſts in him; and therefore that eſtate is not 
t of da done within the compaſs of which the contingent remainder is to 
away relt, So it is, if B. had only a right of action; as, if a deſcent 
had been caſt upon the heir of the feoffee of A., and put B. to 
his real action; becauſe he who hath the right to the eſtate, 


-m by the better opinion, in judgment of law, the eſtate in 
im, 


Adly, Such contingent remainder ariſing by way of uſe, ma 
be alſo deſtroyed by taking away the ſeiſin out of which the ufe 
aſcth, For the ſtatute of the 27 H. 8. hath executed the ſeiſin 
of the feoffee to the uſes limited, ſo that if there be no ſeiſin at 
* time when the uſe is to take place, ſuch uſe muſt be deſtroy- 
el; becauſe no ſeiſin or poſſeſſion can be executed to it; and 


tierefore if the perſon in whom the legal ſeiſin is, made a feoff- 
ment for value without notice, ſuch feoffee comes into a good 
itle at law, and there is no reaſon in equity to take it from 
and by conſequence, in ſuch caſes, the ſeiſin out of which 
the uſe arifeth is deſtroyed. And therefore if a man covenants 
to ſtand feiſed to the uſe of himſelf and his heirs, till an in- 
tended marriage of his ſon takes effect, and after the 
0 the uſe of his ſon for his life, remainder to his wife for her 
de with contingent remainders to the iſſue of the marriage, the 
makes a feoffment in fee for value, without notice of the 
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cc uſcs before ſuch marriage; ſach uſes are deſtroyed; and thong 
the marriage takes effect, they can never ariſe, becauſe the ſeſ 
* out of which the uſes were to ariſe is deſtroyed. Otherwiſe i 
« 1s, if the feoffment had been without value, or with notice 
« becauſe ſuch feoffees had only acquired a ſeiſin which equi 
„ would make liable to the uſes as a mere ſubſtitute of the feof 
The ſame law of a leaſe for years reſerving rent for the time 
© the continuance of ſuch leaſe; becauſe ſuch leaſe is valuib 
% Otherwiſe, of a leaſe for years reſerving no rent; becauſe k 
* no valuable conſideration, 

« If a man makes a feoffment to J. S., to the uſe of himſelf { 
& life, remainder to his daughter on her marriage for her life, 
« mainder to her firſt ſon, remainder to his own right heirs; 
« he makes a feoffment in fee, or grants the reverſion withe 
& value, that will not diſplace the contingent remainders; 
© cauſe the feoffee comes in as a volunteer, and therefore þ 
« not diſturb a valuable ſettlement. But, if ſuch feoffor 1 
« F. S. join in a feoffment for value without notice, it will det 
ce the remainders, for the former reaſon. But, if he himſelf mak 
« a feoffment for value without 7. S., ſuch contingent remainde 
« by the better opinion, will ariſe out of the firſt livery to J. 
c they happen within the life of the daughter, which is called 
« {cintilla juris in J. S. to be executed to the contingent ul 
« The reaſon of which is, that ſince there is a particular et 
« ſtill continuing in the daughter, within the compaſs of wit 
« the contingent remainders may {till veſt ; and ſince beforet 
ic ſtatute there was a ſeiſin continuing in the feoffee, and thei 
« tention of the ſtatute was to preſerve and not to deſtroy t 
« eſtate, therefore, in ſupport of the ſtatute, the law rather! 
« ſuppoſe a ſeiſin in feoffees to be executed to the eontiq 
ic uſes, if they happen within time, than ſuffer ſuch conting 
te uſes to be deſtroyed by limitations ſubſequent to them. 

« Let us in the next place ſee by what means theſe conting 
© remainders may be deſtroyed or prevented from ever ati 
And here the rule is, that if the contingent remainder 
© not veſt either during the particular eſtate, or at the int 
© of the determination thereof, ſuch remainder is for ever de " 
ed. The reaſon whereof ſeems to be, to prevent the co! 
© gience and danger that might otherwiſe enſue to purchaſe 
© allowing ſuch remainders to take place wherever they happ 
for if but the latitude of a day were given to their veſting 
the particular eſtate ended, they might as well ariſe one hund 
years after; the reaſon of ſuch allowance being the ſame; 
< {ince by the limitation they ought to veſt when the para 
© eſtate determines, if they cannot ſo do, they ſhall never? 
c 50 effect, be they limited either at common law or b * 
© ule. | 
Therefore, where one made a feoffment in fee to the uf 
* himſelf for life, and after to the uſe of his firſt fon and 
« heirs; the father and feoffees, before any iſſue, infeoffed I 
© his heirs for a valuable conſideration without notice, d 
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the father died leaving iſſue a ſon who enters; by the better 
opinion, the contingent uſe to the ſon was deſtroyed ; becauſe by 
the feoffment the particular eſtate was determined, and the fon 
not being in e to take advantage of the forfeiture and wrong 
done to his remainder, ſhall neyer after ſet it up againſt the 
purchaſer 3 and the feoffees, by their joining in the feoffment, 
have excluded themſelves of any entry to revive the remainder, 
if that were neceſſary, as (a) a releaſe by them after the feoff= 
ment of the father would likewiſe have done.” EM 

One made a feoffment in fee to the uſe of himſelf. for life 

remainder to the uſe of his eldeſt ſon in tail, remainder to his 
own right heirs, and before iſſue, ſuffered a recovery, and died 
leaving a fon. It was holden, that in this caſe the ſon ſhould 
not avoid the recovery by 32 H. 8. becauſe the remainder was 
not in him at the time of the recovery, as by the words of the 
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For of {tute it ought to be. But, it was holden, that he might avoid 
Ide de recovery by the common law]; becauſe, ſays the book, the 
mu eco pence could not extend to ſuch remainder as was not 
bande „ , at that time. But this is againſt the expreſs reſolution 
7.0 of the caſes after mentioned; for a common recovery is now 


but a common aſſurance, and therefore if tenant in tail, re- 


alled t * 
minder to the right heirs of J. S. ſuffers a common recovery, 


t uh * C 
lar bring J. S., yet the remainder is barred, though it was then 
of wil» abeyance, and the recompence in value could not extend 
efore i © it.“ 
\d the 4 had iſſue B. and C. his ſons, and made a feoffment in fee 
ror r the uſe of himſelf for life, and after to the uſe of the feoffees 


and their heirs during the life of B., remainder to the uſe of the 
irt, ſecond, and other ſons of B. in tail male, remainder to the 
uſe of C. and the heirs of his body, remainder to his own right 


ther \ 


-onting 


:onting | { 80 

n. bers, and dies; the feoffees infeoffed B. in fee, without conſider- 
-onting on, and with notice of the firſt uſes, and after B. hath iſſue a 
r anf, and if he was barred by the feoffment of the feoffees, was 


de queſtion ? It was adjudged, upon ſolemn argument in the Ex- 
chequer-chamber, that he was barred ; for the feoffment of the 


under 
the in! 
er deſtu 
je incon 


pad notice this was not material, the eſtate out of which the 


chan were to ariſe being diveſted and gone; and the new eſtate 
bappere en by the ſ-cond feoffment ſhall not be ſubject to the uſes 
eſting i aited by the firſt feoffment; and there being no ſon of B. to 


ne hund 
ſame; 


iter when the particular eſtate determined, as in this caſe it 
Id by the feoffment, which was a forfeiture thereof, he ſhall 
ver enter after; for the ſtatute 27 H. 8. c. 10. executes no 
les but when the eſtate continues in the feoffees to ſerve them, 
ud not when that is diveſted, and the uſe itſelf turned to a 
it. Alſo it was held in the ſame caſe, that if there had been 
alteration of the poſſeſſion, but that B. had died before the 
nth of his ſon, he ſhould never after have the eſtate, the re- 
inder to C. being then executed, and the ſon of B. born out 


dne time. And they agreed that the preſerving ſuch contin- 


3C 3 2M 


ffees diveſted all the eſtates and future uſes, and though B. 245 


FU uſes would create perpetuities, and tend to the * 
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© of families, who, upon no occaſion whatever, could diſpa i © One 
© their eſtates. remain 
Roll. Abr. © A. tenant for life, remainder to his firſt, ſecond, and oi cldelt { 
19 ty ſons in tail male ſucceſſively, remainder to B. for life, and ſo oi ſhould 
Decl. his firſt, ſecond, and other ſons in tail male, then B. having iH hath it 
It is pro- © a ſon, and A. no ſon, A. cuts timber trees; the ſon of B. who A. f 
2 - © then tenant in tail ſhall have them, for the property thereof ni C. levie 
Chancery him by reaſon of his inheritance, and the remainder to the f that, bz. 
will not ad- © and other ſons of A. is no impediment, being but a poſiibilg which | 
—— © which may never happen, and is of no regard till it does ha be had 
between te · but may be deſtroyed by feoffment, c.“ uncerta 
nant for life and the perſon entitled to the firſt veſted eftate of inheritance, to the prejudice of ſon time of 
in efſe. See the caſe of Garth and Sir John Hind Cotton, 1 Vez. 524. 546. and the 
Cro. Car. © One made a feoffment in fee to the uſe of himſelf and his vi __ 
152. Biggot © and to the heirs of the ſurvivor of them, and after the hubayh ;-mmaind 
x <a made a feoffment in fee, and died; the wife entered, and inſeui i tis had 
S. C. cited. © a ſtranger, and died; and the queſtion was, Whether by the wil m fa 
Ld. Raym. © entry the fee ſhould veſt in her, being the ſurvivor, ſo a | though 
oo © iſſue might enjoy it? It was adjudged, that the huſ ba ber deat 
Vent. 189. feoffment had deſtroyed this future contingent uſe of the EE 
+ Inthis for whatever cannot accrue at the time of the death of the u i it for 
ticular tate © Who firſt dies, cannot afterwards, by any act, be revived; oi de land 
was not ſub- © though in this caſe the wife had a joint eſtate for life with dot in u 

_ at the c huſband, yet, during the coverture, ſhe was bound by his {lh . th 
uſband's A | then 
death, when ment, and ſo could not prevent the deſtruction of the com feoffmer 
the fre gent fee, which was not to take effect till the death of o very. an 
ſhould have ( them + * 4g 
veſted, for e ſha 
his ſecond feoffment had deſtroyed it during the coverture ; and though the wife's right of en ine to 
effect at the inſtant the remainder ſhould have veited, yet it was inſufficient, for it ſhould ban dies; ar 

then actually exiſting, Fearne, 4.34. 4th edit. n - 
; e Chai 
Cro. Car. © So, where one hath iſſue two ſons B. and C., and n — 
=. © a feoffment in fee to the uſe of himſelf for life, remaindet * coul 
Nicholls, * the uſe of C. for life, remainder to the firſt ſon of C. wely gi 
© ſhould have iſſue of his body, and to his heirs for ever; ® © gem 
« for default of ſuch iſſue, to the uſe of the firſt daughter of = dec 
* who ſhould have iſſue of her body, and to her heirs for ei f 
© and ſo to the ſecond, c. remainder to the right heirs of C. oy { 
© ever, and dies; C. enters, and hath iſſue a ſon, who dies W 1 0 tha 
cout iſſue; then after C. Jevies a fine with proclamation, and 4 * 
« enters as for a forfeiture of his eſtate for life ; it v be { 72 
« judged againſt B., for the fee veſted preſently in C. and * 80 F 

other limitations were but contingent, and ſo barred and an 
© ſtroyed by the fine, there being then none in eſe to take the 15 nex! 
© and then the fee was immediate to his eſtate for Hfe, and ſo wing | 
fine good, and no forfeiture, | Ak 
Cro. Jac. If one make a feoffment in fee, or covenant to ſtand ſe * : 1 
ow 5 © to the uſe of himſelf for life, and after to the uſe of ha! hall l. 
clad. © ſon in tail male, &c., and, before the birth of any fon, ma 2 


© feoffment in fee, this deſtroys the contingent re 


© ſon, ſo that it can never after ariſe. * 


: 
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One made a feoffment in fee to the uſe of himſelf for life, cio. Els. 
remainder to the uſe. of his wife for life, remainder to A. his 630. Moor, 
eldeſt ſon for life, remainder to the eldeſt ifſue of A. which e's 
hould be at the time of his death, remainder to C. in fee; A. Belay. Lit. 
hath iſſue B. his eldeſt ſon; the feoffor dies; his wife releaſes Rep. 291» 
to A. for years, and he makes a feoffment in fee to D., to whom 
C. levies a fine 3 the wife dies, then 4. dies—it was adjudged, 
that, by this feoffment, the remainder to the eldeſt ſon of AJ. 
which ſhould be at the time of his death, was deſtroyed, though 
he had then a fon actually born; becauſe it was contingent and 
uncertain whether that ſon would continue to be his eldeſt at the 
time of his death; for he might die, and another be his eldeſt ; 
and therefore the remainder could not veſt in him in his father's 
life, and by conſequence being in contingency was deſtroyed by 
the feoffment, which determined the particular eſtate before the 
remainder could take place. But note, if the wife had entered, 2 Roll, Abe: 
this had revived the contingent remainder, for her right of entry 794 
was ſufficient for that purpoſe ; or if ſhe had ſurvived A. then, 
though ſhe had died before entry, yet might the feoffees, after 
her death, enter and revive the contingent remainder. 
A. makes a leaſe for life by indenture, with livery to B., and Moor, 
if it fortune B. to marry any wife who ſhall ſurvive him, then 5. 759- 
the land ſhall remain to ſuch wife for her life; proviſo if B. does yer. 
not in writing, or laſt will, declare his mind that ſhe ſhall have 
it, then it ſhall not remain to her; B. before marriage makes a 
ſeolfment to C., to whom A, levies a fine, and ſuffers a reco- 
wh and after B, marries, and makes a declaration, that his 
ite ſhall have the remainder, c.; then he and his wife levy a 
ine to C., and after he makes another like declaration and 
dies; and his wife enters. And by certificate of two judges to 
the Chancellour, her remainder was deſtroyed by the feoffment, 
decauſe the freehold was thereby determined before the remain- 
der could take effect; alſo the poſſibility of the wife was inclu- 
lively given away in the fine, and then the declaration was to no 
purpote, And ſo it ſeems it would have been, if he had made 


hter ol ſuch declaration, and after had made the feoffment, for that de- 

for en <aration had only made the remainder abſolute to the wife who 

of CF Pould ſurvive him, which being contingent, and uncertain 

dies u + would be, would be barred and deſtroyed by the 

n, and coltment.” 

t was I A cefluy que uſe in fee 1 H. 8. deviſes, that his feoffees mall 1 Leon 2 56. 
, and be ſeiled to the uſe of B. his ſon for life, remainder to the next Manning v. 
d and ' heir of the body of B. and C. his wife for life, remainder to py, Co. 
abe the the next heir of the ſaid heir begotten, and for default of ſuch 138. 


due to the uſe of the heirs of the body of B. and C. his wife —— 378 
for the life and lives of every ſuch heir or heirs, and for — 
default of ſuch heirs, to the uſe of the heirs of the body of B. of perpetual 
emainder to the right heirs of B. and if any one of the ſaid heirs —_ w_ 
let, ſet, alien, or mortgage his right, title, or intereſt, or — party 


luer any recovery to be had againſt him by his conſent, c. becauſe 
3 C 4 WY « that thereby lord» 
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would loſe © that then the uſe limited to ſuch heir ſhall be void during lie WY che v 
FO me « life, and the feoffees ſhall theneeforth be ſeiſed to the uſe of WM « and ſ 
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cheats, æc. the heir apparent of ſuch offender, as if he were dead. A. dies; 
Ideo puære. B. hath iſſue by C. a ſon named D. and dies, in 31 H. 8, C. 


« clear] 
« life u 


* 
ny 


= 
Lay 


cc 


cc 
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dies; D. enters, and hath iſſue two ſons, E. and F. then D. 
4 El. by indenture and fine conveys to the defendant with war 
ranty, and afterwards, 6 E/iz., E. levies a fine to him with war. 
ranty likewiſe. Afterwards E. hath two ſons, who are now 
living. The heir of the ſurvivor of the feoffees within fire 
years after the full age of F. and ſeven years after the fine 
levied, enters to revive the uſe limited to F. who enters, and 
lets to the plaintiff. And by Geeffries J. B. had an eſtate- tal, 
becauſe the eſtates are limited to go in a courſe of deſcent from 
heir to heir of his body. But by Gazdy and Southcete J. every 
iſſue of B. and C. hath eſtate for life ſucceſſively with a x- 
mainder in tail expectant, as heirs of the body of B. and ſuch 
remainder in tail ſhall not be executed in poſſeſſion by rezſon 
of the meſne remainders for life limited to the heirs of the 
body of B. and C. for their lives, which, though they are but 
contingent, ſhall hinder the cloſing of the eſtate for life with 
the remainder in tail in poſſeſſion. But by Wray C. J. and, 
it ſeems, the better opinion, B. and C. have but eſtates for lie 
by expreſs limitation; but the remainder to the heirs of the 
body of B. which is an eftate-tail, cloſes with their eſtates for 
life, and gives them an eftate-tail in poſſeſſion, ſubject to open 
and let in the contingent remainders to the heirs of the body of 
B. and C. for their lives reſpectively; then D. by his fine ſeven 
his two c{tates, forfeits his eſtate for life, and lets in E. his 
heir apparent for his life, and E. by his fine lets in F. his then 
heir apparent by purchaſe, which the ſons of E. born after ſhal 
not diveſt, But by Geeffries J. E. being in by forfeiture of I 
his father, his eſtate ſhall not be again ſubject to the forfeiture 
by his alienation ; or, if it be, yet F. can have no more than 
E. had at the time of the forfeiture, which was but during the 
life of D. his father, and not the inheritance in tail, for that 
continued in D. ſubject to no forfeiture. As to the regrels of 
the ſcoffecs, Gerfries J. held, that F. taking in his turn as hel 
of the body of B. and C. which was contingent, they ought to 
enter to revive the uſe to him, but that their entry by fine and 
nonclaim was barred. Szuthcate J. thought they could not en- 
ter at all, becauſe the ſtatute takes out all the right from them, 
but that F. might enter, and was not bound to the five Jean 
having no right at the time of the fine levied, his right com- 
ing by the fine of E. as the cauſa cauſans. But Wray was cler, 
that no eſtate was left in the feoffees to warrant their _ 
but that the contingent uſes, when they happen, ſhould 9e 

without ſuch entry: then, when D. levied a fine, he gave ® 
eſtate of inheritance to the defendant, having the entail _ 
fee annexed to his eſtate for life, and E. by his entry cout 
gain only an eſtate for life as next heir apparent accordus 4 
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ng lis WY © the will, and by his fine he could give only that eſtate for life, 

uſe of WM « and ſo by the fine of D. the right of the entail and fee were 

dies « clearly barred and gone; and by the fine of E. his eſtate for 

. Ci « life was gone; and fo F. to whom no eſtate was ſpecially limit- 

en D. © cd; but who was to take only as heir apparent to E. had no 

vu. © cauſe to enter. Quære of this caſe.” | 

h war One deviſed lands to A. for life, and after to the next heir Co. 66. 

nor © male of A. and the heirs male of the body of ſuch next heir; Cro. Eliz. 

n fire WM © 4. having iſſue B. his ſon, made a feoffment in fee to C. upon Hob. 348. 

e fn: WM whom B. entered; it was adjudged, firſt, that this was good & vide 

s, and © 25 a contingent remainder ;z ſecondly, that by this feoffment —— 

te- tal, I © of A. who was but tenant for life, the contingent remainder 2 Sid. beer 

t fron WM © was deſtroyed, for every remainder ought to veſt either during 

every Ml © the particular eſtate, or at leaſt e in/tanti that the particular 

a n- © ſtate determines 3 and here by the feoffment the eſtate for 

d ſuch MY © life of A. was determined by forfeiture ; and ſince the remain- 

reaſon WM © der could not then take effect, for non eff heres viventis, it can 

of the never after riſe.” 
re but So it is, if a leaſe be made to A. for life, remainder to the r Co.140. b. 
with Wi © right heirs of J. S. if A. makes a feoffment living J. S. the re- 73+ >. 
nd, u © mainder is gone. But in theſe caſes, if A. had been diſſeiſed, — 2 
for life yet the remainder might have taken place; for, as the right a Sid. 67. 

of the WW © of the particular eſtate was ſubſiſting, ſo the right of the re- | 
tes for WI © mainders which depended upon it was in the ſame condition; 
o open Wl © and A. by his re-entry ſhall reſtore not only his own eſtate, 
ody of WF © but the contingent remainders likewiſe. But in that caſe, if 
 ſevers WM © J. S. dies, and then A. dies before any re-entry, then the feoffees 

E. his “ muſt enter to revive the uſe to his right heirs; becauſe, until 
is then “ fuch entry, the diſſeiſin continues, and the uſe to draw after 5 
er (hall “ it the poſſeſſion, until that poſſeſſion be reſtored, it cannot be th 
of D. 8 © carried to the uſe, and none have right to the poſſeſſion but the mil 
feiture “ feoffecs.“ — 
e than * If one makes a gift in tail to 4. remainder to the right heirs oy 
ing the of J. S., and A. makes a feoffment in fee, and then J. S. dies, 4 
or that WF and after A. dies without ifſue, yet the right heirs of J. S. = 
reſs of WF tall never have the remainder ; for by the feoffment of A. the 1 
as heir i eſtate-tail, and all remainders, were diſcontinued and veſted in = 
ght to the feoffce, and there was not any particular eſtate in fact, or | = 
ne and WY in right, to ſupport the remainder when it ſhould happen; and Co, 135. b. = 
not en: . upon the death of J. S. this remainder was as capable of veſt- N * = 
; them, ag as a remainder, as ever it could be after, his right heir — 1 = 
: years „being then certainly known; but ſince by the feoffment of A. 2 Sid. 64. M 
t com- ' the whole eſtate-tail, and the right of it, as to himſelf, was de- Ns N 
s cleat, ermined, and yet the remainder could not then take effect, it 8 | 
entry; Wl ltall never afterwards. Otherwiſe it would be, if A had only 
1d vel | been diſſeiſed, for then the right of the eſtate-tail had preſerved 
zue u the right of the remainder. And ſo it ſeems the law is at this 
ail and Gay upon a feoffment to the uſe of A. in tail, remainder to the 
7 could light heirs of F.8. > ' 
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ding 3 i i 1 tenant for life, remainder to his firſt ſon in tail, remainder Vent. 188. 
| , tor life, remainder to his firſt ſon in tail; A. having a fon 1 Ech. By. 
© acccpts 


762 Remainder and Reverſion, 


Lloyd v. © accepts a fine from B. and then makes a feoffment in fee, and 16 | 
* © then B. has iſſue a ſon born—the remainder to him is not de. Wi feo 

© ſtroyed; for the acceptance of the fine diſplaced nothing; and WY « for 

© though the feoffment diſplaced all the eſtates, yet the right lef & tha 

in the firſt ſon of A. ſhall ſupport the right of the contingent WM « An, 

.) 3 Lev. remainders. For though the feoffment of 4. was a forfeiture of WM «: gen 
437- © his eſtate for life, yet his ſon, who was next in remainder, and Wi « he 
— © had a right thereto, was not bound to take advantage thereof, WI « a t. 


x Saund. but might ſtay till the death of A. and as he might then have WM « the 
z51.and entered, ſo, if he dies, whereby the remainder and right of entry Wl © deft 
[allowedtobe © go over to another, they may likewiſe enter, after the death Wi « agai 
good law by © of A. or before, as they think fit. And it is there ſaid, the WM But, 
Lord Hard- ( way to preſerve ſuch contingent remainders is to limit the uſe 
Hooker v. © to the huſband for life, or more modernly to him for years 
Hooker, Ca. © then to the uſe of the feoffees for the life of the huſband, and 
temp. Hara. (then to limit the contingent remainders; or, if it were to the 


A v. Of. * huſband for life, remainder to truſtees and their heirs during of u 
borne, 2P. © the life of the huſband, remainder to the heirs or heirs male ai after 
1 © the body of the huſband, yet is not the fee or fee- tail executed « wife 
Manſel, in the huſband otherwiſe than as a remainder (a), by reaſon of © yerſc 
Ca. temp. the interpoſing limitation to the truſtees, and therefore in ſuch © feof; 
Tal. 252-] c caſe the wife of the huſband ſhall not be endowed.' © them 
Wegg v. « A, covenants to ſtand ſeiſed to the uſe of himſelf for life, ref © ment, 
Vilkers ( mainder to his wife for life, remainder to B. his daughter ſa * :riſer 
as Abr. & life, remainder to the firſt ſon to be begotten of the body of BAM © tenan 
1 Ventr. © and after to divers other ſons of B. in like manner, remaindeſ * entr 
288. S. C. cc to his own right heirs; and after, for diſturbing the riſing of bl © (ctrl; 
ww « contingent eſtate, grants his reverſion in fee without conſider Juris! 
« tion, and with expreſs notice of the firſt uſes; and afterwadſ 1d nt 
« makes a feoftment in fee, and dies: his wife enters: B. die dent rem 
cc and then the wife dies. It was adjudged, 1ſt, That this 7 — 
« of the reverſion, which was in himſelf, and out of which tht — 
« contingent remainder was to ariſe, (being by way of covenat fo w 
« to ſtand ſeiſed,) could not prevent the contingent remaind 2 
« ſrom riſing, becauſe the grantee had expreſs notice of the ſe 2 
<« tlement, and therefore took it ſubject to the uſes limited ti tr would ha 
« by. 2d, That this feoffment did not deſtroy the conti d deen 
« eſtate; for this was a forfeiture of his eſtate for life, and of Wy un jo” 
« eſtate for life of the wife in remainder during the coverture, ws, indeed, 
< that the daughter might have entered for the forfeiture durin el —4 5 
« the coverture, which right of entry was ſuſſicient to ſuppo a i, 
« the contingent remainder. But it is there ſaid, it would - = ontingen 
i been more doubtful, if the daughter had not had an eſtate apy " 
« life, but that the contingent remainder had depended imm a,,;,... 
« diately upon the eſtate for life of the wiſe, becauſe the fer We more 
« ment of the huſband paſſed his eſtate and the eſtate of the f dne 2 
cc too, during the coverture, and then neither of their eltates * daf entry to 
4 Mod. 310. © in ee to ſupport the contingent remainders, and that in d — 
: « caſe the contingent remainder ſhould be deſtroyed, Fila, Kc. 5 
« upon a conveyance made by Sir Edward Cole. By ig lawj 


« Not 
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and « Note, It was held by Glyn, C. J. in the above caſe, that if the 2 Sid. 159. 
de- « feoffment of the Lord Cote had preceded the grant of the rever- — 
and « ion, this had for ever deſtroyed the contingent remainders, and deg 
left WH «© that no entry by thoſe in remainder could have revived them. very fully 
gent Wl © And therefore there ſeems a difference between ſuch contin- is doctrine: 
re of WI gent remainders as are to ariſe out of the eſtate of the perſon cegity of an 
and WM © who makes the feoffment, and ſuch as ariſe out of the'eſtate of actual entry 
reof, WI « a third perſon. Where they are to ariſe out of the eſtate of ee e 
have the perſon who makes the feoffment, they are thereby for ever jngent uſes 
entry WY © deſtroyed, becauſe there can be no ſcintilla juris left in him after they 
death WY * againſt his own feoffment to ſerve them, when they come in eſſe, \2ve been 
„the © But, where the ſcintilla juris is in a third perſon, there, if the adds, But 
e uſe WY © firſt eſtates are reduced in poſſeſſion before the happening of the we ought to 
year, © contingency, the ſcintilla juris 18 likewiſe reſtored to ſuch third IC 
, ant © perſon ſufficient to ſerve them, when they come in ee; and we at this 
to the Wl © therefore in the above caſe, he having granted his reverſion out 4a admit 
Jurong © of which the contingent uſes were to ariſe, though he himſelf _ Lo 
ale oi © after made a feoffment by diſſeiſin, yet, upon the entry of the practice; a 
ecutel © wife after his death, the ſcintilla juris in the grantees of the re- doQrine 

« verſion revived to ſerve the future uſe. But, if after ſuch — 

" feoffment, they had releaſed all their right, c., or, if they conclude, 

© themſelves being lawfully in poſſeſſion, had made ſuch feoff- chat — 
ife, ment, the contingent remainders could never afterwards have Arie ſettles 

© ariſen, But, where ſuch feoffees to uſes enter and diſſeiſe the ment upon 

© tenant in poſſeſhon, and make a feoffment in fee, there, by the — 


" entry of thoſe in remainder in whom an eſtate certain was conveyance 
* ſettled, the diſſeiſin is purged, and by conſequence their /cintilla is by way ef 
jurit reſtored to ſerve the contingent uſes, oy 4 
ather, the 
let tenant for life, were by feoffment, &c. to divelt the eſtates, leaving them a right of entry, the con · 
ingent remainders to the ſons, &c, could not take effect; unleſs the mother, ſuppoſing her to take a 
temainder for life and to ſurvive the father, or elſe the truſtees to whom the remainder for preſerving 
contingent uſes was limited, or elſe the general granttes or releaſees to whom the lands were conveyed to 
the uſes expreſſed, ſhould actually make an entry into the lands; an opinion which, with all due de- 
ference to what was delivered by the court of K. B. in their arguments upon the caſe of Wegg v. Vile 
rs, I cannot perſuade myſelf would hold at this day; for, Firſt, as to what was reſolved in the caſe of 
Wezg. v. Villers, we are to obſerve; that as there was, beſides the rigbt of entry in the daughter, an 
Gul entry made by the mother in that caſe ; the point, whether the mere right of entry in the daugh- 
er would have*een ſufficient, without any entry by ber or by the mother, or by the grantee, was not 
the queſtion which came before the court; nor of conſequence, did the judgment of the court in that 
ſe depend upon or decide the doctriue in regard to that point. And as to the other caſes put and agreed 
o iy the court in their debate of the principal caſe, the opinions upon them were really extrajudicial z 
ud, indeed, ſo far as they reipected the ſuppoſed neceſſity of an entry to reſtore or reduce contingent 
ile; they appear to have been founded on an artificial ſtrain of reaſoning, much too ſubtle and me- 
wpbyfical to bear any great ſtreſs, If we are to infer (as is ſaid in the arguments in Chudleigh's caſe) 
Wemillg Juris in the feoffees, that may enable them to enter and reſtore their poſſibility of a ſeifn, (or, if 
contingency has happened, their aF#ual ſeiſin,) to ſerve the contingent uſes ; what is it that confines 
Uto ſuch narrow and inſufficient limits, in regard to the meaſure of this ſcintilla juris? Why not 
extend the inference one degree further, and ſuppoſe ſuch a ſcinti/la juris, as may be competent to ſerve 
de contingent uſes, without the unneceſſary circuity of an atiual entry ? The latter inference is cer- 
lunly more adequate, and better adapted to the end propoſed z and what is there diſcoverable in the 
ie of uies, which excludes this and admits the former? Nay, how does it appcar that any thing, 
Wines in that ſtatute, puts us to the neceſſity of recurring to any ſcintilla juris at all in the feoffees, 
ni entry to be made either by them os by the ceſtui que uſe under any preceding veſted uſe, in ordet 
reſtore and reduce a contingent uſe to the capacity of taking effect, Whilit a right of entry ſubſiſts ia 
I pcading ceſtui que uſe * On the contrary, does not the ſtatute expreſsly enact, that where any 
n Kc. is ſeiſed to the uſe of others, ſuch other perſons, i e. the c:ſtoi que uſe, ſhall be deemed and ad- 


* 
1 * 


$119 lawful ſeiſin, eſtate, and p*Ueflion, &c. 0 all intents, corfiruttiont, and purpoſes in the lax, of and 
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in ſuch like eſtates as they had in the uſe, &c. (a)? And muſt not theſe words, to all intents, confine. 
tions, and purpoſes in the law, be referred to the legal properties, qualities, and capacities of eſtates of the 
like degree or meaſure at common law? If ſo, the ceſtui que uſe become entitled to, and take by virtue 
of this ſtatute, eſtates poſſeſſing and bearing in themſelves all the qualities, properties, and capacities of 
eſtates at common law, of the like degree or meaſure z now one of the legal qualities or capacities, of 
an eſtate at common law, of the degree or meaſure of freehold, is, that after it is diveſted and turned 
to a right of entry, ſuch right of entry will ſupport a contingent remainder z and one of the qualities or 
Capacities of a contingent remainder at common law is, a capacity of being ſupported by ſuch right of 
entry: why then do not, a preceding veſted uſe, of the degree or meaſure of freehold, and a ſubſequent 
contingent uſe, teſpectively, acquire theſe legal qualities, properties, or capacities, amongſt other gun 
lities or properties of eſtates of like nature and degree at common law ? If they do, it is obvious there can 
be no neceflity for any acta entry by any body, to reſtore a contingent uſe, where there ſubſiſts a riglt 
of entry in a ceftui que uſe of a preceding veſted freehoid to ſupport it; but ſuch right of entry alone 
will preſerve its capacity of veſting and taking effect. If we deny this, we at the ſame time deny that 
the ceſtui gue »ſ: have lawtul ſeiſin, eftate, and poſſeſſion, &c. to a/l intents, conſtructioms, and purpeſes i 
the law, of ſuch eſtate as they have in the uſe. I think, that a little attention to the apparent operation 
of the ſtatute of uſes, in relation to this point, will be ſufficient to prevent our too haſtily admitting 
a doctrine, which, without the. aid of metaphyfical ſubtleties, ſeems hardly reconcileable to the expre/ 
force of that ſtatute, Fearne's C. R. 442. 4th edit. ] 


Heyns v. « This caſe was upon the ſame conveyance with that of Weyg 
Villar. (c v. Fj//ars : but the caſe, as there put, is, that after ſuch cove- 
uy wg ic nant to ſtand ſeiſed, Sir Edward Cake made a leaſe for years, 
237. « and then granted the reverſion without any conſideration, and 


<« the leſſee attorned, and after Sir Edward entered, and made a 
t feoffment in fee before the birth of any ſon, and then died, and 
« his wiſe entered: and then, it was agreed, that by the leaſe for 
« years and the grant of the reverſion, the whole eſtate of Sir 
« Edward, out of which the contingent uſes were to- ariſe, 1s 
ec tranferred, and that the leaſe for years ſhould be good again 
&« the contingent remainders, but not againſt the remainders that 
« were actually veſted, as ſhall appear hereafter : but, as to the 
« reyerlion, that being granted without conſideration, was liable 
tc to ſerve the contingent uſes when they came in eſſe, in the ſame 
« manner as if it had not been granted over at all: then, by ſuch 
<« leaſe and grant of the reverſion, the whole eſtate being out d 
« Sir Edward, his feoffment after was a diſſeiſin, and diveſted al 
« the eſtates i ee, and turned them and the contingent t- 
« mainders to a right, which right was reſtored again to polſl- 
« ſion by the entry of the wife after his death. —But there, i 
« was clear, that when the wife entered, ſhe revived the eſtate 
« to herſelf for life, and the contingent remainders alſo, And i 
« is (aid in Yentris, 189. that it had been a queſtion, whether 
« a right of action would ſupport a contingent remainder ; but 
« that a right of entry would, was never doubted. And there 
« it was agreed, that if A. makes a feoffment in fee to the ule 
« of himſelf for life, remainder to B. for life, remainder to 1 
cc firſt ſon of B. in tail, Sc., remainder to his own right hei 
c that in this caſe a feoffment by A. will not deſtroy the contin 
« vent remainders, becauſe the right of entry in B. for the fo 
« feiture preſerves them, and if he does fo enter, all the eſtat 
« in remainder are reveſted, ſo that his ſon after his death m 


(a) Vide 2 Co. 54+ a» Moor, 212. 1 Leon. 258. 2 Mod. 155+ 
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« enter without.any re-entry by the feoffees. But, if after ſuch 
« feoffment B. dies before entry leaving a ſon, he cannot enter 


« « though his contingent eſtate be not deſtroyed ; but in ſuch caſe 
* « the feoffees mult enter by the ſcintilla juris left in them for ſuch 


« purpoſe to revive the contingent uſes for the reaſon before 
« given. 


ua- * . . 

* (after they enter and diſſeiſe the tenant in poſſeſſion, and make 

1" ill © a feoffment in fee. yet, if the tenant in poſſeſhon, or any of 
ne 


the « thoſe in remainder in whom an eſtate certain was ſettled before 
er in « the feoffment, re enter, by this all the contingent remainders 
ration are reduced in ſlatu quo, & e., and may be executed by the ſtatute 
— « of uſes; for the feoffees are but conduits to convey the eſtate, 
and have no power to deſtroy any contingent eſtate. But, upon 


ſuch ſettlement, if the eſtates in efe are diveſted by diſſeiſin, 


Veg « feoftment, ©'c. before the contingencies happen, and afterwards 
oe. Hl © they happen, and then the eſtates in ez determine before any 
ears, I te · entry; if the feoffees releaſe all their right in the land, or 
, and make a feoffment, or any other way bar their right of entry; 
ade 2 WY « in this caſe, the contingent uſes can never be revived to be ex- 
, and WY « ccuted by the ſtatute, becauſe the feoffees have barred their 
ſe tor BY « ſeintilla juris, and none in efſe can enter. 

** « If one on marriage of his ſon, &c. covenant to ſtand ſeiſed 
iſe, i 


to the uſe of the ſon for life or for 99 years, if he ſo long live, 
& remainder to two ſtrangers during the liſe of the ſon, upon 
truſt to ſupport contingent remainders, with remainder to the 


to the WY er and other ſons in tail; this remainder to the two ſtrangers 

Babe « ;. void, becauſe there is no conſideration 3 and then, by con- 

e fame C ſequence, there is no eſtate to ſupport the contingent remain- 

L ſuch « der to the ſons.” | 

my {If tenant for life, with contingent remainders to his firſt and Show. P. C. 
=_ other ſons, before the birth of any ſon, make a feoffment in fee, 


'vith condition of re-entry, the contingent remainders ſhall never 
*ziſe, though the condition be broken, and a re-entry made be- 
*tore the birth of any ſon; becauſe the feoffment, though upon 
condition, was a forfeiture and determination of the particular 
"late, and the remainder not being capable of taking place is gone 
lor ever, for the recovery does not purge the forfeiture. 

4. tenant for life, remainder to his firſt and other ſons in tail 
mail ſucceſſively, remainder to B. in tail, remainder over; A. be- 
'lorethe birth of any ſon ſurrenders to B. and then a ſon was born. 
"ln this caſe it was held that by the ſurrender the contingent 
rmainder was gone and deſtroyed; but the principal queſtion in 

tis caſe was, if the ſurrender was effectual, becauſe B. knew no- 
ling of it till five years after the birth of the ſon, and then he 
reed to it; and this in C. B. and B. R. was adjudged to be no 
uch ſurrender as ſhould deſtroy the contingent remainder; but 

* judgment, as to this point, was reverſed in the Houſe of 
ds, againſt the ſenſe of all the judges except two. But it 
Urwards appearing, that at the time af the ſurrender A. was non 
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« If one makes a feoffment to divers others with ſeveral con- 1 Roll. Abe. 
« tingent remainders, and no eſtate is left in the feoffees, and 797- Hl. 15» 


2 Lev. 52. 
54- 
3 Keb. 110, 


151. 


Ld. Raym. 

313. 

Carth. 211. 

Show. P. C. 

150. 

3 Lev. 284. 

2 Salk. 427. 

pl. 2. 576. 

618. 

Comyn, 45» 
I. 30. 

3 Salk. 300. 

pl. 10. 

2 Vent. 198. 
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Comb. 438. 
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Thompſon 
v. Leech. 


2 Saund. 
380. 

2 Lev. 39. 
3 Keb. 11. 
Pure foy v. 
Rogers. 

4 Mod. 284. 
3 Mod. 310. 
S. C. cited, 
and inſeveral 
ether books. 


2 Saund. 
386. 
3 Keb. 12. 


4 Mod. 259. 
3 Lev. 408. 
Salk. 227+ 
pl. 6. 
Carth, 309. 
Reeve v. 


Long. 
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© compos, this was held a void ſurrender, and not only voidable: and 
© therefore no eſtate paſſed by it, and then by conſequence the con- 
© tingent remainders were not touched. 

«© A. tenant for life, remainder to her firſt and other ſons in tail 
male ſucceſſively ; A. takes a huſband, and, before the birth of any 
© ſon, the reverſioner in fee grants and conveys his reverſion to the 
© huſband and wife by fine, and then A. hath iſſue a ſon, and dies, 
© And per cur. though if . had ſurvived her huſband, ſhe might hare 
* avoided and waived the eſtate taken by the fine, yet the contingent 
© remainder to the ſon is utterly deſtroyed, there being then none 
© ;n eſſe when the particular eſtate determined, for the huſband and 


© wite take by entireties, and therefore the eſtate for life of the wife! 


© was merged before the contingency happened, and the poſſibility 
© which the wife had, of avoiding the inheritance, given by the 
fine, and thereby reviving her eſtate for liſe, will not preſerve it; 
for if the contingent remainder cannot take effect when the par- 
© ticular eſtate determines, be it by ſurrender, merger, feoffment, 
© or otherwiſe, it can never after ariſe.“ 

« A. tenant for life, remainder to his firſt and other ſons in 
ce tail ſucceſſively, remainder to B. in fee: A. and B. before the 
c“ birth of any ſon, levy a fine of their eſtate to a third perſon, 
« This makes no diſcontinuance or divefting of any eſtates, be 
« cauſe each gives only his own eſtate, Yet by Hale and oth: 
„ good opinions, the contingent remainder is deſtroyed, becauſe 
« though the eſtates paſs divided from them, yet they are united 
cc in the grantee, and ſo no particular eſtate in being to ſupport 
« the contingent remainder.” 

* A. ſeiſed in fee deviſes his lands to B. eldeſt ſon of his bit 
© ther C. for life, remainder to the firſt ſon of B. in tail, and ſo tt 
© all his other ſons in the ſame manner ſucceſſively, remainder tt 
VD. ſecond ſon of C. for life, remainder to his firſt and oth 
© ſons in tail ſucceſſively, and dies; B. enters and dies, leavin 
© his wife enſſent with a ſon, then D. enters as in his remaindeq 
© and fix months after the ſon is born; and all this matter bem 
found ſpecially, it was adjudged in C. B. for D. againſt the fon 
« firſt, becauſe this being a contingent remainder to the ſon, ani 
© he not being born at the time when the particular eſtate det 
© mined, this became void: ſecondly, D. being the next in 
© mainder, and having entered before the birth of the ſon, was! 
© by purchaſe, and therefore ſhall not loſe his eſtate by a ſon bo 
after. And this judgment was affirmed in B. R. for the 
© held it plainly to be a contingent remainder, and not an © 
« ecutory deviſe or a ſpringing remainder, for that would int 
© duce a perpetuity not to be barred by a common recover); * 
© cauſe it would be the ſame to all the other ſons z but here 
being a contingent remainder, and not happening in time, 1 
gone for ever; and they ielied on Archer's caſe, But upon 27 
of error brought into parliament, the judgment was reverſed | 
© almoſt all the Lords, becauſe being in a will, they thought! | 
© by the meaning and equity thereof they ought not to dine 
the heir for ſuch a nicety, and that a will was — 11 
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and WM * expounded than a deed ; and therefore they conſtrued it an ex- 
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15 «and that the frechold ſhould veſt in D. till the fon was born. 
tal But all the judges were much diſſatisfied with it, and did not 
any Wl change their opinions, but blamed the judge who permitted it 
the to be found ſpecially where the law was fo certain and clear. 
dies, Note, That now by the 10 & 11 W. 3. cap. 16. Proviſion is 
have WM © made, that after-born ſons and daughters, to whom remainders are 
gent ' limited in contingency, ſhall take in the ſame manner as if they had (Vide 
none been born in the father's lifetime, though no eſtate be limited to truſ- ——_ Rep. 
If to preſerve and ſupport ſuch contingent remainders, which act * 1 
wiſe wa made by reaſon of this caſe, and of the flrifineſs of the law 
bilit herein. 
y ri « One having three ſons A., B., and C., deviſes lands to them co. [ac. 
ve it; © ſeverally without limitation of any eſtate, and that if any of them _ F 
e par-Wh © die, the other ſurviving ſhall be his heir, A. the eldeſt dies leav- yggy, 
ment, © ing ifſue ; and if this part ſhould go to his ſon, or to B. and C., Ingerſole, 
u was the queſtion. It was adjudged by three juſtices againſt nb. 113. 
ns in Fleming C. J. for the ſon of A. becauſe nothing but a freehold 


| ecutory deviſe or ſpringing remainder to the firſt and other ſons, 


" paſſed by the deviſe, and the reverſion in fee deſcending upon 
& { his eldeſt ſon, had merged his eſtate for life, and that after 
# his death this could not be revived to veſt the remainder. in 
g. and C. But Fleming C. J. was of opinion, that this might 
well veſt in B. and C. by way of remainder, and then the words 
implied that every one ſhould have it after the other, and there- 
fore, though the freehold of A. was merged by the deſcent of 
" the fee, yet to ſupport the intent of the will, this ought to veſt 
in the ſurviving {ons for their lives. 


id fo tt One having three ſons A., B., and C., deviſes lands to them 2 Lev, 203. 
" ſeverally without limitation of any eſtate, and if any of them Sir T. Jon. 
" die, his part to remain to the others, equally to be divided be- 78). . 
" tween them. MA. dies having firſt granted the land for 1000 Forteſcue 


" years to the defendant. It was adjudged, that though by the v- Abbott, 


" merged, and ſo the contingent remainders to the other ſons 
" were deſtroyed (for in theſe caſes the remainder muſt be in 


te deter” contingency, and cannot veſt preſently, becauſe it is uncertain 
xt in t which of the ſons will ſurvive) yet that it ſhould be good to 
l, -_ ny” them by way of executory deviſe, according to the opinion of 
ſon 


* Fleming in the caſe next before, =_ ſo muſt his opinion be un- 
| derſtood, though it is there ſaid, by way of remainder,) and that 
this was the moſt reaſonable conſtruction to ſupport the intent 
ff the will. And they ſaid, the caſe of Weed v. Ingerſole was 
teſt put in Bu//rode; for upon inſpection of the record the 
rords appear to be if any of my ſons die, the ONE to be the other's 

77, which words import no certainty, which of the ſurvivors, 
er whether both ſhall have the part of the ſon who dies firſt, 
ad therefore that part of the deviſe was void, and by cone 

quence would not carry over the eſtate from the ſon of A. or 
ifeat the leaſe made by 4. And Jones Gays, it was reſolved 
this caſe by the court, that to ſupport the intent of the will 
x ſhould be conſtrued, that he deviſed for life to A., remainder 
« to 


s (deſcent of the fee upon A. the eldeſt ſon, his eſtate for life was erf. 481. 
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I Lev. 11» 
SirT.Raym. 
28. 

1 Sid. 47. 

1 Keb. 29. 
119. 

MSS. Plun- 
kett v. 
Holmes. 
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« to B. and C., equally to be divided between them; and | 
« the other deviſes; and that by this conſtruction an actual crof 


" in en 
# poin! 


« remainder for each one's part ſhould be executed in the other tema 
« Sed quere of this conſtruction. main 
« One deviſed lands to A. his eldeſt ſon for life, and if h © deſce 
“ ſhould die without iſſue living at the time of his death, then derat 
cc to B. his ſecond ſon, and his heirs; but if A. had iſſue living a thir 
« the time of his death, then the lands ſhould remain to A. to B. 
cc his heirs; and died. A. entered, and ſuffered a common e ſtroye 
& covery, and died without iſſue, having by his will deviſcd of the 
& lands to the defendant. B. entered, and let to the plaintiff; an ſtruct 
s the queſtion was, if A. had by the will an eſtate for life on © fo tak 
« with a contingent remainder to B.? or, if the fee was veſted i barred 
« A. with an executory deviſe to B.? and, admitting it to be i tuity. 
« executory deviſe to B., if the common recovery barred it? not in 
« was argued for the plaintiff, that A. had the fee; for thou and th 
ec an eſtate for life only is deviſed to him, yet by deſcent of . for lif. 
cc reverſion, the whole Le was executed in him, which merges hi the ſec 
cc eſtate for life, and then the eſtate to B. can be no other than ai ing th, 
cc executory deviſe, For when all the fee is given to or veſted i by the 
one perſon, with a limitation of a fee to another perſon upon “ bis eſt 
& contingency, this cannot be a remainder ; for a fee cannot IA. de 
t limited upon a fee, as appears before, but of neceſſity this mulWilgns foi 
cc take effect as an executory deviſe, But when only part of thi her bo 
ic eſtate, as for life or in tail, is given to one, and the reſidue nne and 
& another upon a contingency, as to the right heirs of S., nie at h. 
cc js then living, or to ſuch perſon as ſhall be living in tuch houſi ben reſpe 
tc at ſuch a time, this remainder is contingent. But here, ant by 
cc whole fee is in A., either by the deviſe, by a tranſpoſition ¶caurt held 
* the words, or by deſcent of the fee, and then the deviſe to the ſiſte 
© can be no other than an executory deviſe, which being to h ended or 
te pen within the compaſs of one life, hath- been allowed go the cur 
« (Cro, Ja. 590. Pet v. Brown.) As to the ſecond point, thWMerre her 
« relied upon the ſame caſe, that this cannot be barred byt Father 
« common recovery. Sed per totam curiam it was adjudged, ti limſelf f 
&« A. had but an eſtate for life by the will, and the remainder i der to th 
« his heir was not executed; for both the remainders to 4. 1 Jp rema 
« to B. are upon a contingency, not a contingency upon 2 coy nyht hei. 
c tingency, which the law will not allow, (for then by the fa by the 
« reaſon it might allow a hundred contingencies one after not) remainge 
& and ſo quite elude the ſtatute of quia emptores,) but upon one ul that they 
« the ſame contingency, which looks ſeveral ways. vis. 1 1 ſcent, 
« hath iſſue living at the time of his deceaſe, then to him and ad there 
ec heirs; but if not, then to B. and his heirs. And the cale i theſe con; 
te thus conſidered, as if A. had been a ſtranger, and not bei © eſtate 
& law. But then conſidering him as heir at law, and i ache, 
« the reverſion deſcended to him, yet, per curiam, not o deſcer 
6 ſolutely as to merge and confound the eſtate for liſe gn MN the caf 
ic by the will againſt the expreſs words and intent thereof 1 red fron 
ic there ſhall be an hiatus-or opening to let in the n Won mak 
« when they happen; and though 4. happens to be heir , 8 Mn, fo 2 
4 yet this being matter dees the will, no uſe ſhall be mace | Vol, V. 
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n in expounding the will; and Archer's caſe is expreſs in the Cro. Car. 
point, where, though Robert the deviſee for life was heir, yet the 138. == 
« remainder to his next heir male was a good contingent re- 3 
« mainder, and the eſtate for life, not merged in the fee, ſhould 

« deſcend on him. And it cannot be ſuppoſed, that this conſi- 

« deration eſcaped a quick-fighted reporter, but was omitted as 

s a thing of no value. As to the ſecond point, if the remainder 

« to B. be contingent, there is no doubt but it is barred or de- 

« troyed by the recovery, and ſo it would be, by a bare ſurrender 

« of the eſtate for life. And they all agreed, that if, by any con- 

« ſtruction, it could be made a contingent remainder, it ſhould be 

« taken, rather than an executory deviſe, which could not be 

« barred by a common recovery, and ſo would tend to a perpe- 

a tuity. And note, they all ſeemed to agree, that the fee was 

not in abeyance, but deſcended to A., ſubject to ſuch hiatug 

and that groad B. the deviſee in remainder, A. had but an eſtate 

i for life. Quære if the conſtruction in this caſe does not thwart 

the ſecond of the two preceding caſes, where the court, allow- 

"ing the remainders to be in contingency, held them deſtroyed 

by the deſcent of the fee upon the eldeſt ſon, which merged 

upon F bis eſtate for life, and therefore they were.” | 

not þ A. deviſed lands to his ſiſter, who was his heir at law, and her Boothby v. 
iſgns for her life, and if ſhe ſhould marry, and have iſſue male Vern 147. 
o her body living at the time of her death, then to ſuch iſſue 9 * 
male and his heirs male for ever; but if ſhe ſhould leave no iſſue 

male at her death, then to G. and his heirs for ever. The queſ- 

ton reſpected the title of the teſtator's ſiſter's huſband to be 

tant by the curteſy of the lands ſo deviſed to her; and the 

tourt held, that the inheritance was never executed in poſſeſſion 

i the ſiſter, during her life, (notwithſtanding the inheritance de- 

ended on her,) and therefore her huſband could not be tenant 

If the curteſy; it follows, that the deſcent of the fee did not 


nt, theverge her eſtate for life, or deſtroy the contingency.] 

aby Father and ſon are, the father conveys land to the uſe of vent. 306; 
ved, l bimſelf for life, remainder to the uſe of the ſon for life, remain- 2 Jon. 76- 
zinder er to the firſt and other ſons of the ſon in tail male ſueceſſive- 2 7215 


, remainder to the heirs of the body of the father, or to his Hartpool 

1 c iht heirs, and dies before the birth of any ſon of his ſon 3 and Kent. 

| by the deſcent of the fee or tail upon the ſon, the contingent 

remainders were deſtroyed, was the queſtion ? It was argued, 

that they were not, becauſe the inheritance came to the ſon by (a) For this 


2. - Gſcent, which was an act in law, and not by his own act; 1 1 Ons 
m and! * therefore the law, which does no wrong, ſhall not deſtroy 11 Co. 80. 
> caſe VI tieſe contingent remainders, but that upon the birth of the ſons Lev. 11. 


£ eſtate ſhall open again to let in the remainders. But it was gx 28. 
aged, that the contingent remainders were deſtroyed by the p1,,kew v, 


a) deſcent of the inheritance upon the ſon; and they relied Ho'mes. 


uthe caſe of (5) Mood v Ingerſoles, and held, that this caſe dif- * Let 29% 
om the caſes cited, where the eſtates were united at firſt porteſcu? v. 
"ay making the conveyance, and if they ſhould not afterwards Abbe: 

* ſo 25 to let in the remainders, the conveyance would de- ogg Jac. 


% V 3D « ſtroy 


_ — ——— ̃—̃ — 


— * 
2 —— 1 ESD — — 


Sm - . 2 
5 — > — 1. & 
bs — — 20g — = _ 
= - — . ——— cr 
= IDO 2 n 
Rs 5 — 
0 = - 
. 


770 


Remainder and Reverſjon, 
c ſtroy itſelf ; but here, this deſcent was an act ſubſequent to the 


oY wife 
conveyance, and made an alteration in the eſtates limited there⸗ 5 
© by, and therefore had deſtroyed the contingent remainders. t the 
Hooker v. [Lands were conveyed to the uſe of A. and his wife for life, WW... 
Hooker, remainder to the uſe of B. the ſon of 4. for his life, remainder il: moi. 
22 , to the firſt and other ſons of B. in tail, remainder to A. in fee, ihe 
Feames A. and his wife died in the lifetime of B. who afterwards died the 1 
C. R. 592+ without iſſue, leaving a wife. The queſtion was, Whether the 1. 
wife of B. was entitled to dower in the lands? It was decreed: ou! 
ſhe was: and Lord Chancellour, with one of the judges, was of hie 
opinion, that the eſtate for life in B. was merged by the deſcen parti 
of the inheritance upon him, and the contingent remainder de. uma 
ſtroyed. ] l (and t 
Vent. 345. © A, and B. joint-tenants for their lives, re mainder to the firſt . 
2 36. „ ſon of A. in tail, and ſo to the ſecond, Sc. remainder to wall: eien 
— =p right heirs of B. Before any iſſue A. releaſes to B. and hi the 1; 
Belſey, © heirs, and after hath iſſue a ſon; and if by this releaſe, befor: 1. u. 
| © the birth of a ſon, the contingent remainders were deſtroyed; ....- 
© was the queſtion? It was argued, upon the diverſity in H malt 
© above caſe, that this uniting of the eſtate for life with the rei: ger of 
© mainder in fee, being by conveyance and act ſubſequent to t c.... 1 
© limitation of the contingent remainders, and before they cim bre, 
in being, had deſtroyed them; for now the eſtate for life up: der, b 
© which they depended is gone, and the whole fee executed in 4 ended. 
© and therefore they can never after ariſe. But by three julia: , gra 
© diſſentiente Dolben, it was adjudged that theſe contingent remall ' lirery 
© ders were not deſtroyed; for to ſome purpoſes the whole A « \' . 
© was executed in B. immediately upon the firſt eonveyance, ter by 
© this releaſe of A4. gave him no greater eſtate, nor in any o heir ot 
© degree than he had before; for after ſuch releaſe he is in Os and af 
© the whole eſtate by the leflor, as he was before, and as he ved. pleaſes, 
© have been, if it had come to him by ſurvivorſhip and his ea ;, the 
© being at firſt given, ſubject to theſe contingent remainders, mW ; ; he 
© open to let them in, when they happen, as it would have dog ,.. r 
© had no ſuch releaſe been made; and though they were — a of his « 
© immediately after the eſtate for life to 4. and B., yet till remain 
© came in eſſe they did not prevent the cloſing of the fee in 4 g (port 
therefore did not depend abſolutely upon the eſtate for lite, in B., t. 
© have now no other impediment to hinder their riſing mon bon ma 
© had at firſt.” « Note, Ventris reports the ſame caſe * r death of 
„ judged, that they were deſtroyed, but gives no mo wy by, the Corre 
« judgment ; and the other two reporters were two of » 1 eee copy 
* that gave the judgment, and therefore are more to 

| «c upon.” 2 3 
Roll, Rep. A copyholder in fee ſurrenders to the uſe of his wite n in becau 
230" 317- © B. for their lives, remainder to the uſe of the heirs of the . holde. 
438. Lane v. I : R ife are admi to bring 

Pannell. of the ſurrenderor and his wife; B. and the wife * thel 
Uu Vak. © accordingly; after B. ſurrenders his part to the uſe 1 44 en 
265. and band, and then the huſband ſurrenders the whole to tne iſt, ſeco 
notes; and © C. and his heirs, who is admitted accordingly 3 then of and B. jo 
"> go s.] dies, leaving iſſue, In brings ejectment for the * r and 
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(wife; and adjudged not maintainable ; for when B. ſurrenders 
his moiety to the uſe of the huſband, this makes a ſeverance of 
the jointure 3 and when the huſband after ſurrenders the whole 
„to C., he by this hath an eſtate for the life of B. in the one 


7 


| © moiety, and for the life of the wife in the other moiety; and 


though, if ſhe had ſurvived her huſband, ſhe might have defeated 
the ſurrender of her own moiety, yet now, ſhe dying firſt, the 
eſtate of C. as to that moiety is determined; and fince he who 
t would claim it muſt make himſelf heir of both their bodies, 
i which during the life of the huſband he cannot do, and yet the 
particular eſtate as to that moiety is determined; therefore the 
i remainder as to that moiety which was contingent is deſtroyed, 
{and the huſband's death can never ſet it up again; but for the 
other moiety, if the huſband dies, living B., it will take place, 
(elſe not, being contingent, and not capable of veſting during 
the life of the huſband. And as to the huſband's ſurrender to 
t the uſe of C. and his heirs, this was no ſuch forfeiture or de- 
termination of the eſtate for life as to give an entry to thoſe in 
i remainder, for then that had deſtroyed the contingent remain- 
(der of the whole; and though the wife had ſurvived and de- 
i feated ſuch ſurrender as to her own moiety, yet it appears be- 
i fore, that that would not have revived the contingent remain» 
der, being not capable of veſting when the particular eſtate 
ended; but ſuch ſurrender of the huſband works only by way 
' of grant for what he might lawfully paſs, and not ſo ſtrongly as 
' Ivery of ſeiſin.“ F 
„A copyholder in fee ſurrenders to the uſe of his will, and af- 
ter by his will deviſes the eſtate to B. for life, remainder to the 
heir of his body begotten, for ever, and dies. B. is admitted, 
* and after ſurrenders to the lord of the manor to do with it as he 
" pleaſes, and dies, leaving a ſon. Now admitting the remainder 
" to the heir of the body of B. to be a good remainder, and that 
* ſuch heir ſhould take it by purchaſe, this ſurrender of B. hath 
* not deſtroyed it; for this operates only as a grant to the lord 
* 0! his eſtate for life, and is no forfeiture to give an entry to a 
" remainder-man z and by conſequence continues in the lord to 
* ſupport the contingent remainder, in the ſame manner as it did 
"ln B., there being only a change of the perſon, but no altera- 
tion made in the eſtate; for it is ſtill determinable upon the 
death of B. as it was before, and not ſooner. 


ied, th 


2 Roll, Abr. 
794+ (6). 
Pawſey Vs 
Lowdall. 

{ So, in the 
above caſe of 
Lane v. Pan- 
nell, it is ob- 
ſer vable, that 
the ſurrender 
of the baron 
to B. in fee, 
did not de- 
ſtroy the 
contingent 
remainder z 
for the legal 
freehold be- 
ing in the 

e ſurrender of the baron paſſed no more than he lawfully might. Fearne's C. R. 470 4th edi: 
\ Wzre copyhold lands were deviſed to A. for life, remainder to his firſt and other ſons in tail, &c. 


3 be It minder to B. in fee, and A., before he bad any ſons born, bought the reverſion of B., and had it ſur- 

Wees 0 kis (A. s) own uſe, thinking by that means to merge his eſtate for life, and ſo deſtroy the 

N | wazent remainder to his firſt ſon ; it was agreed, that this ſurrender of the reverſion would not bar 

wife 206 Ee lon, becauſe the freehold and inheritance were in the lord ; for thers is not the like inconvenience 

If the VO in freehold eſtates at common law, in reſpect of contingent reminders, where there is nobody againſt 
2 ami m to bring the Præcipe. Mildmay v. Hungerford, 2 Vern. 243-] 


of the . 4. tenant for life, remainder to B. for life, remainder to the 3 Keb. 759. 


1 i, ſecond, and other ſons of B. in tail male ſucceſſively ; A. MSs. gh 
my nd B. join in an indenture tripartite between A. of the firſt ** 
piety l and B. of the ſecond part, and C. and D. of the third 


3 D 2 40 part, 
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tc part, whereby A. covenants with C. and D. to levy a fine tg 
« other uſes: B. ſeals the deed; and it was argued by the ſealing 
« jt ſhould be faid that B. joined in the fine, and by the fine all 
te the eſtates are diveſted and put to a right, and the contingent 
« eſtates diſturbed ; and B. is eſtopped from entering to revive 
te them; and though he hath a ſon after, yet he cannot enter til 
ic the contingent uſe be reviyed by entry; which, as this caſe us 
c no perſon has power to do. But per cur. clearly B. s ſealing 


wpears by 
in tail, re 
being urge 
ſpecial ma 
would hav 
party attait 
enter on tl 
it was othe 


@ edit. ] 


e the deed, only thews his conſent that A. may levy the fine; fol}, « 4. 
« he does not covenant, or transfer over his eſtate in remainder (in fee 
c and admitting that B. ſhould be eſtopped, yet his ſons, v his fa 
„„ claim not under him, are not eſtopped to ſay, that there w he ſha 
4 a ſufficient eſtate continuing to ſupport the contingent reman wife, 
« ders; and then, if they are; preſerved, every one, who hath by cor 
cc right, may enter in his turn. And after it was adjudged 2 his wi 
« cordingly; and faid, there was nothing in the cafe worth in fee 


« argument. K livery, 
Mo. 8. 15. A. covenants upon proper conſiderations to ſtand ſeiſed i uſes, a 
Sir Thomas ec the uſe of himſelf for life, remainder to B. his ſon for life, , and di; 


- « mainder to the firſt and other ſons of B. in tail ſucceſſively i fees, a1 


Pop. 22. © remainder to the right heirs of A.; after A. is attainted of tie uſe to | 
L — « ſon, and executed before the birth of any ſon! of B. It v lawful 
bs « adjudged, that by ſuch attainder the king had the fee - imp veſted : 
ariſes, how (6 diſcharged of all the remainders to the ſons not then born, only th, 
weareto. « that they were utterly barred. The reaſon ſeems to be, becaull" confirm 
this cefoly.. they were to ariſe by way of uſe out of the eſtates of the e diflciſur 
tion with 44 venantor, which by tuch attainder are come to the king; and Wi the feof 
— e cannot be ſeiſed to the uſe of any perſon (a). But it ſeem revive tl 
cedi 2 « if they were to ariſe out of an eſtate executed in feoffees, . bach ba, 
freehold « the attainder of A., which could only forfeit his own eſtate i frlt eſta 
_—_ _ « life, and remainder in fee, would not prevent them from rin and ther 
— © But the greater doubt in ſuch caſe would be, if the feoſe f uſe, it is 
remainder ; * themſelves were attainted of treaſon before the birth of any 10 unlau fu 
x ne « for all the books agree, they have no eſtate left in them, du * 4. {ci 
effetthe © /cintilla juris to ſerve the contingent uſes when they happe beit and 
forfeiture of «© and how far that ſcintilla juris is forfeitable, or their entry! their 
8 apa ce quiſite to ſerve the contingent uſes, when no actual diſturban be ſeiſed 
remainder in is made of the poſſeſſion, ſeems doubtful. For in other ould re 
fee, eo « unleſs the poſſeſſion be diſturbed by diſſeiſin, feoffment, Sc. GETEN 
2 0, « entry of the feoffees is requiſite to raiſe the contingent tle uſe of 
yet as B. bad ** when they happen, as appears before. Illes quert of this. lis wife « 
A veſted - » lood es; and 
freehold, why was not that capable of ſupporting the contingent remainder to his ſons? If _ Vent 
had been an office found antecedent to the birth of a ſon of B., that 4. was ſeiſed in fee, it men ers. 
accounted for the reſolution in the above caſe, by taking away the right of extry of B., en Was nc 
diſtinction I ſhall notice after the next cited caſe. But abitracted from a--circumſtance of that wt this y 
which does not appear in the report of Sir Thomas Palmer's caſe, that of Corbet v. Tichborn, * ot the; 
76. of much later date, ſeems to claim our better attention. It was a caſe where J. X being art f. Jud 
die, remainder to his wife for life, remainder to his firſt and other ſons, &c in tail, regions By _ of thi 
in fee, committed treaſon, and afterwards had a ſon, and then was attainted; and upon 2 tr a ſeied h f 
K. B. the court held, that whether the ſon was born before or after the attainder, the * * off 
der to him was not diſcharged by the lands veſting in the crown during the life of J. S, b*©# 4 ent 
wife's eſtate, (viz. a veſted eftate of freehold in remainder, which was ſufficient to oy w ucontinu 
this ettate of the wife, it ſeems, was not turned to a right, or aſſected by the forfeitute of ra in Mtereg 
nur the crown thereby in poſſeſſion of any other eſtate than what J. S. was entitled to at f b 
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wpears by another caſe, of Linch v. Coate, 2 Salk. 469. where tenant for life, remainder to his firſt ſon 
in ui remainder to J. S. in fee, was attainted of high treaſon, and died without iſſue. And upon its 
being urged, that the whole eſtate veſting in the king by 33 H. 8. c. 8. without any office finding the 
ſzecial matter, he in remainder, could not enter, any more than if a general office had been found, which 
would have ſuppoſed a fee; it was held, that no other eſtate veſted in the king by the ſaid act, than the 
amy attainted had; juſt as if a /pecia/ office had been found; and therefore the remainder- man might 
exter on the king, the king's eſtate being determined, For the ſtatute ſaved the right of others; though 
| was otherwiſe where an office found an eſtate in fee in the party attainted. Fearne's C. R. 425. 


qth edit.] 2 Jo. 773. Keb. 732. 3 Mo. 196. 374. 389. 391. 


« A, ſeiſed in fee of lands, aſter 27 H. 8. makes a feoffment Dyer, 339 
« in fee to the uſe of D. his wife for her life, and if he ſurvives 42, 198, 9. 
« his ſaid wife, then to the uſe of himſelf, and of ſuch woman as Por — 
« he ſhall happen to marry, for their lives, for the jointure of ſuch Co. 1. 136. 

6 wife, remainder to B. in fee. Afterwards, B. and the feoffeeg Bient's caie. 
« by conſent of A. join in a feoffment in fee to the uſe of A. and 

« his wife for their lives, remainder in C. in tail, remainder to A, 

"in fee; and this was by deed and letter of attorney to make 

@ livery. Afterwards B. levies a fine with proclamation to other 


iſed , uſes, and then D. his wife dies, and he marries a ſecond wife, 
ife, 1 and dies; and ſne, by the aſſent and command of the firſt feof- 
ſively WM fees, and after the five years after the fine, enters to raiſe the 
of tre uſe to herſelf. And by the better opinion her entry was not 


# lawful; for by the ſecond feofiment all the eſtates were di- 

i veſted and put to a right. And whether ſuch feoffment were 

only the diſſeiſin of the attorney, who made the livery, and the 

confirmation of him in remainder, and of the feoffees; or the 

# diffeiſure of all; yet by ſuch joining in the deed of feoffment, 

the feoffees have barred their /cinti/la juris, and cannot enter to 

# revive the future uſe to the ſecond wife. And A. by his fine [ide 

tath barred himſelf to enter in right of his wife to reverſe the 8 

firſt eſtates; and his firſt wife could not enter, being covert; 3 

and therefore, there being none to enter to revive ſuch future 219, 220, 

| 5 it by the feoffment deſtroyed, and the ſecond wife's entry . 

awful, 

* A. ſeiſed of lands makes a feoFment in fee to the uſe of him- Cro. Elis. 

let and his wife for lives, and after their deaths, to the uſe of 277; — (222 

3. their ſon for life, and after his death, that the feoffees ſhould 1 

be ſeiſed ut in corum priſtino ſtatu, upon condition that they 

ſhould receive the profits, and pay to C. wiſe of B. 20 l. per 

annum during her life; and after that they ſhould be ſeiſed to 

de uſe of the heirs male of the body of B. The feoffor and 

us wife die; B. enters, and makes a feoffment to D., and 

wes; and after C. dies, and then the heir male of the body of 

enters. It was adjudged lawful; and that the feoffment of 

J. was no diſcontinuance, nor barred the heir of his entry. 

this was without any great argument, and no reaſcn given 

lor the judgment. However, it ſeems well given; for by rea- 

on of the intermediate remainder to the feoffees, B. was not 

kiſed by force of the entail when he entered and made the 

"ment, and then, by Litrleton's rule, his feoffment makes no Co. Lit, 

"ntinuance, and, by conſequence, as the feoffees might have .. 

ered preſently for the forfeiture, they being next in remain- 

| 193 - « der, 
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e der, ſo, after the death of C., the heir of the body of B. may 
% likewiſe enter, becauſe then the preceding eſtates are deter. 
% mined. And if the feoffment of B. made no diſcontinuance, 
ce there is nothing to hinder their entry, though they are in of th 


« for! 
« the 
« heer 
« in c 


cc entail, by deſcent from their father, after ſuch entry. part 
Cro. Eliz. 4 A. ſeiſed of lands in fee by indenture covenants with B., ii © wou 
764. 854. „ conſideration of a marriage intended between A. and C. daugb © chaf 
2 Abr. 4c ter of B., to ſtand ſeiſed to the uſe of himſelf and his heirs til « 4, 
* 792+ | ' . 
794+ (4). © marriage, and after to the uſe of himſelf and C. and the her © os i 
Wood v. 44 of his body, remainder to his own right heirs; and then beſot . birth 
—u .. marriage, he makes a leaſe for 31 years, reſerving rent, tf © born 
c begin after the end of a former leaſe, then in ee. The mar frech 
'6 riage takes effect: and in ejectment after the death of 4. ii © may 
« wag held, that this leaſe ſhould bind the ſuture uſe to the vi © hall 
« as a leaſe upon good conſideration by the feoffees at comma migh! 
& Jaw ſhould bind cu] que w/e, but that ſubject to that leaſe i © been, 
cc uſe to the wife ſhould ariſe, becauſe the ſame ſeiſin and freehol © if ſuc 
cc continues, and therefore the uſe to the wife ſhould arife out of © ney o 
cc the reſidue of the eſtate,” and ſhe ſhall have the reverſion an © tionec 
| © rent reſerved upon the leaſe; for wherever the ſtatute finds « 4, 
N cc ſeiſin to uſes, there, it carries the poſſe ſſion to them; and no © remai! 
« withſtanding ſuch leaſe for years, yet the ſeiſin to the uſes conf and ſf 
« tinued, ies C 
Cro. Jac. « And yet we have another caſe in our books where it vi * remai, 
168. cc held the wife was not at all bound by ſuch leaſe. The ei ſtrang 
_— « was this: A. covenanted, in conſideration of love as to his ſo © hould 
Bold d. Sir © to ſtand ſeiſed to the uſe of his ſon for life, remainder to . * queſtic 
Hen. Wyn- (c uſe of ſuch woman as he ſhould after marry, for her life; , Yet th 
Hon. ce mainder to the firſt and other ſons in that marriage, in tail, M“ maing 
« And after, the ſon proving extravagant and being in gaol, 4. i * eldeſt | 
cc father, to diſturb the riſing of the uſe to the future wife, mak © the de; 
« a leaſe for 1000 years, and then the ſon marries the gad at the 
ce daughter. And yet it was held, that ſhe was not bound “ were n 
ec this leaſe, but ſhould have the land diſcharged of it. And the fins 

& reaſon given is, becauſe there being a good eſtate by the f But a 
& limitation to ariſe when the wife is known, if this be not . for life 
ce ſtroyed, this cannot be charged or incumbered, becauſe it hall reporte, 
ce relation to the covenant, and therefore the leaſe ſhall be co © that aft 
& ſtrued to ariſe out of the reverſion which the covenantor h "2 ſtran; 
&« in him, and might lawfully charge. But to difference this ei huſbanè 
« from the former, it is to be obſerved, that, here, the covenallF® mainge, 
& had nothing but a reverſion in him; he had no eſtate for “ band di 
& as he had in the caſe preceding: beſides, this leaſe was n tlement 
& without any conſideration, and for no other purpoſe, but to! Married 
te feat the riſing of the uſe to the wife. And if it ſhould be ge pon ſp 
ve in poſſeſſion, being for 1000 years, and no rent reſerved up Which | 
& jt, it would defeat the whole ſettlement ; and therefore il for ther 
&* more reaſonable to conſtrue ſuch leaſe to ariſe out of the re phintq 

& ſion which the covenantor had. and might lawſully charge, nothin 
“eto allow it good againſt the wife who came in upon ſo valy ne was 
« a conſideration as marriage. But, if ſuch leaſe had been , wnting. 
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« for money, or, if a rent had been reſerved upon it, then though 

the leſſor had not any eſtate for his own life, yet ſuch leaſe had 

been good againſt the ſettlement z becauſe, though it was made 

« in conſideration of marriage, yet not being with any woman in 
„particular, nor in conſideration of any marriage portion, it Co. 3. 

« would be fraudulent and voluntary, as to any ſubſequent put- Svie'scaſe. 
« chaſer for a more valuable conſideration, as money or rent is. 

« A.gives lands to the uſe of B. for life, remainder to his eldeſt 2 Roll. Abr. 
« {of in tail, remainder to the right heirs of B. and before the 79+ (5). 
birth of any ſon, B. makes a leaſe for years, and then a fon is 
nt, t born: he ſhall avoid this leaſe after the death of B., for the 
mat © frechold not being altered, ſo that the contingent remainder 
ff © may well take place, this leaſe for years ſhall not affect it, but 
& ſhall be conſtrued to ariſe out of the eſtates which B. had, and 
might lawfully charge, and ſhall be ſubje& as they would have 
been, to open and let in the remainder, when it happens. But, 
if ſuch leaſe had been made for a valuable conſideration of mo- 

* ney or rent, then it would come within the rules before men- 
« ttoned, as I conceive. 

« A, ſeiſed in fee, levies a fine to the uſe of himſelf for life, Cro. Eliz, 
" remainder to the uſe of ſuch woman as he ſhould after marry, on : 
and ſhould ſurvive him; remainder to B. in tail: then A. mar- Walls — 
" ries C., and after, by fine, reciting that he was tenant for life, Fenton. 
e it vIW © remainder to ſaid C. for life, he and C. grant the ſaid lands to a 
" ſtranger for 40 years, if he and his wife, or either of them, 

" thould ſo long live: A. dies; and if C. was barred was the pop. g. 
* queſtion? And per totam cur. ſhe was barred by eſtoppel. 
Let they agreed, that if a leaſe be made to one for life, re- 
* mainder to the right heirs of J. S. who is living, and after his 
" eldeſt ſon grants or levies a fine of ſuch remainder, yet, after 
" the death of J. S. he ſhall enter, becauſe he had nothing in him 
at the time of the grant or fine, and therefore ſuch grant or fine 
were merely void. And there, two judges againſt two, held, that 
* the fine had extinguiſhed this future uſe by way of prevention. 
* But a quere is made of it, becauſe it was but a grant by tenant 
„for life, which ends with his death. This is the caſe, as it is 
 Teported by Moore. But in Croke, the caſe is reported to be, 
* that after ſuch ſettlement the huſband and wife levied a fine to 
* ſtranger in fee, who granted and rendered the land to the 
buſband for life, remainder to the defendant for 60 years, re- 
mainder to the right heirs of the huſband ; and that the huſ- 
band died, and B., who had the remainder in tail by the firſt ſet- 
| !lement, entered and let to the defendant; and. that after C. 
: married again, and ſhe and her huſband let to the plaintiff; and 
hen ſpecial verdict found, it was adjudged for the plaintiff. 
4 Mich proves, that the wife was not bound even by eſtoppel, 
, then it could never have been adjudged for her leſſee the 
 Pantiff; and that the joining of the wife in the fine ſignified 
thing. But, then, as it ſeems, this muſt prove too, that the 
ue vas not levied in fee as it is reported; for then clearly the 
Mingent remainder to the wife would have been deſtroyed z 
. 3D4 on becauſe 
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$ becauſe by ſuch fine the eſtate for life of the huſband was de- deriſe 
„ termined, and an entry given to him in the remainder for the why 1 
4 forfeiture, before the contingent remainder could take place; rever! 
tc and then, by all the caſes before mentioned, it appears to be u the re 
« ever deſtroyed. And therefore taking it to be only a grant b was b 
$* fine for years, and not for any valuable conſideration, then fee, tl 
« determined by the death of the tenant for life who granted it n will, 
te and though it had been for a valuable conſideration, then it de Ws as a d 
te termined by the death of the tenant for life who granted it. Au not 1a 
* indeed, admitting it had been for a valuable conſideration, yet ¶ ( contin 
* cannot ſee how it could have continued longer than his life, too di 
« bound the contingent uſe; for ſuch leaſe by cefluy que uſe Fo, 
« poſſeſſion differs from a leaſe by feoffees to uſes at common one, a. 
« or by covenantor to ſtand ſeiſed to uſes; for there, in boi his boc 
t caſes, the uſe takes effect out of the eſtate which ſhall ſerve a cauſe 
« ſupply the uſcs; and therefore ſhall bind or not bind as it hp he ma) 
« pens to be made for a valuable conſideration, or voluntarily, i" of reve 
« appears before. But, where ſuch leaſe is made by cefuy ga rema 
6 ſe in poſſeſſion, this takes its effect out of his eſtate only, a law, \ 
& by conſequence can continue no longer than that does; , tional. 
« then, when the freehold is not deſtroyed, the contingent So, 
& mainder may well veſt, nothing being done to diſturb or di rent of 
ce place its riſing. Quære therefore of this caſe. * 14 mar] 
« A. covenants upon proper conſiderations to ſtand ſeiſed oi" ceaſe ; 
© make a feoffment in fee to the uſe of himſelf for life, and aft hall ha 
c of part to the uſe of B. his wife for life, for her jointure, wii greateſt 
« out waſte, and after to the right heirs of A., provided, that it i remaind 
tc heir of A. diſturbs B., that then the uſe to the right heirs of lM thing re 
« ſhall ceaſe, and that then A. and his heirs, or the feoffees, & aſter a | 
te and all others ſhall ſtand ſeiſed to the uſe of B. and her hei reaſon t 
« Afterwards, A. makes a leaſe for 100 years, to begin after uh held, th; 
« death of B., rendering 12/. rent, and dies. The heir diltur ſhould e 
% B. and breaks the condition; yet by the two chief juſtices “ But t 
« was held, that the future uſe to B. in fee was checked by t been lon 
« leaſe, though the leaſe was but an intereſ termini till B.'s deat the firſt 
« Ef quia non petuit ſurgere tempore mortis B., by reaſon of _ continge 
« leaſe for years, it is deſtroyed for ever. But quere of this ca ines in b 
& for by the other caſes preceding, it appears, that at moſt, ſug of giving 
& contingent uſes are only bound by the leaſe for years, and means of 
« that neither, except where they are made for a valuable co eir ow: 
« fideration. But here, the reaſon given why this contingent . The 6; 
te mitation to the wife is deſtroyed by making ſuch leaſe for yes nſt 4 
„ is the ſame that is given where contingent remainders are ll @ the th; 
&© ſtroyed by making a feoffment in fee, whereas the reaſons a be had tl 
. * operations of the one and the other are very different. "WF Vis foun, 
% quere of this caſe. Note Croke cites the reſolution of this ei and that | 
c and ſays, the reaſon thereof ſeems to be, becauſe the uſe lm ied it to 
&« to the right heirs was the ancient reverſion, and no new eſt ge of 24 
te and then there could not be a condition annexed thereto. * tat he ſhe 
« this ſeems no good reaſon ; for an executory uſe may a5 we hayi, 
«© be limited to ariſe upon a condition precedent as an exec Bl wu ould 


4 den! 
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de. deriſe, and then the ſtatute carries the poſſeſſion after itz and 
the WM « why it may be created by original limitation, and not out of the 
ace © reverſion, after other eſtates, will be difficult to reconcile, ſince 
e l the reverſion is as much the owner's, as ſuch, as the poſſeſſion 
it byſW was before any limitation at all made; becauſe the firſt had a 
en ( fcc, though it was but a baſe and determinable fee. But yet in 
d ir (z will, ſuch limitation has ſometimes been held to be good, not 
it de. a5 a direct remainder, but as an executory deviſe, But this is 
And not law, becauſe it is the affectation of a perpetuity, ſince ſuch 
yet i contingencies cannot fall till after the entail is ſpent, which is 
ſe, o too diſtant to expect. 
uſe Ho, a gift at common law, before the ſtatute of Nm. 2. to Plow. 235, 
n w one, and the heirs of his body, and if he died without heirs of * 339. b. 


, , . 8, 249. 
| both bis body, to go over to another, this was a void remainder, be- 22 
ve d cauſe the firſt donee had a conditional fee, which, after iſſue, Vaugh. 36. 


he may diſpoſe of for ever, and bar the donor of his poſſibility 

af reverter;z and therefore ſuch poſſibility could not be good as 

n remainder, nor did any formedon in remainder lie at common 

aw, when all inheritances were fees abſolute, or condi- 

tonal. 

« $o, where one deviſed lands in London to the prior and con- Dyer, 33. 8. 

gent of B. ita quod reddant annuatim decano et capitulo Sancti Pauli OW 8 

ig marks, and if they fail of payment, that their eſtate ſhall Suinb 122. 

ceaſe; and that the ſaid dean and chapter and their ſucceſſors 1 Brook. 

' ſhall have it: it was held by Baldzvin and Fitzherbert, the (3% (2) 

greatelt lawyers of the age, as my Lord Vaugban ſays, that this Vaugh. 253. 

# remainder was void; becauſe the firſt deviſe carrying a fee, no- | 

thing remained after to be diſpoſed of; and executory deviſes, 

after a fee · ſimple, were in former ages unknown, which is the 

F reaſon that this caſe is denied by ſome to be law. And it was 

held, that, for the condition broken, the heir of the deviſor 

ſhould enter; of which more hereafter. 

„But this rule, that a fee cannot be limited after a fee, hath ; Chan. 

been long ſince exploded, in caſe of deviſes, and of uſes, where Caſes, 19. 

the firſt eſtate, though in fee, is limited to determine upon a 28.3 355 

contingency that may happen within the compaſs of a life or 

ines in being, or ſome reaſonable time after. And the reaſon 

i giving way to it at firſt ſeems to have been, to let men into a 

means of providing for the ſeveral branches and exigencies of 

their own family, 

The firſt caſe we meet with to this purpoſe, is this. In debt 2 Leon. 1. 

* A. as ſon and heir of B., he pleads riens per deſcent, but 75. 

0 the third part of the manor of D. the plaintiff replies, that Dyer, 124. 

le had the whole manor of D. by deſcent; and upon iſſue it Hyad v. 

Ts found, that the ſaid manor was held by knight's ſervice, CEN 

nd that B. father of the defendant, by his will in writing de- 2 Roll. Abr. 

led it to his wife, till the defendant his ſon ſhould come to the 626. (3). 

e of 24 years, and when he came to the ſaid age of 24 years, 2 

Wt he ſhould have the whole to him and his heirs for ever, his ¶Vide scott 

Nite having a third part thereof during her life; and if her ſaid Re F 

 bould die before the age of 24 years without iſſue, then the 7,7." 5.4 
| © whole 


978 


guere of that 
caſe, and 
whether it 
can be ſup- 
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by principle 
or autho- 


rity. ] 


But wide in- 


fra. 


Dyer, 330. 
1 Vent. 212. 
2 Roll. Abr. 
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& whole ſhould be to the wife for life; and after her death to ( 
ce in tail, remainder to the right heirs of the deviſor. It v. 
« found that the wife was dead, and that the ſon had attained 
« age of 24 years; and it was adjudged that he had the fee bf 
c deſcent, and ſo aſſets; for the entail with the remainders owe 
© not being to ariſe to A. unleſs he died before 24 and ſo th 
c part of the deviſe being become void by his attaining 24, then 
« reſted wholly upon the firſt part, which being a deviſe to 
“ fon and heir apparent in fee, is void, and he ſhall take by deſcen 
cc notwithſtanding ſuch deviſe. And he could not have an eſtat 
cc tail in the interim till he attained 24, and then to have the { 
« as a remainder, becauſe the entail was only to ariſe to him up 
& his dying before 24, as a condition precedent ; ſo that neith 
ce the tail nor the fee could veſt in him preſently, by force of i 
« deviſe; but it was, as if he had left the fee to deſcend to hi 
and his heirs, and only ſaid, if my ſon die without iſſue beſo 
« 24, then I give the lands to my wife for life, and after toC, 
&« tail, Sc. which is a good executory deviſe upon the happenit 
<« of the contingency, and the fee, in the mean time, deſcends, az 
* would have done if there had been no will. And whether 
&« the words, if bis ſon died without iſſue before 24, an eſtate*t 
« ſhould veſt upon ſuch death, or, that they ſhould be onlyt 
« terms and conditions upon which the executory deviſe was 
te take place, and after no eſtate at all, ſeems doubtful ; thouf 
cc the caſe of Gardiner and Sheldon, after mentioned, ſeems to ma 
6“ for the latter: for, if he died before 24, leaving iſſue, and t 
& being made the condition upon which the remainder lim 
« after were to ariſe, could be no condition to veſt an ental 
cc himſelf, becauſe he and his iſſue, that is, all who could take 
« entail, were to be dead before the entail could veſt, and then 
c could not veſt for want of perſons to take it, which would m 
ce the deviſe idle and repugnant as to that part: therefore, th 
&« words ſeem to make no alteration of the eſtate the law v 
te caſt upon the ſon by deſcent, but to be wholly relative to 
cc limitations after, as the modus upon which they were tot 
« effect, and not to controul the operation of the law in the me 
ce time, in giving him the fee by deſcent. And to conſtruc 
te caſe otherwiſe, would make it wholly uſeleſs to the purpoſe 
© which it is cited by my Lord Chancellour Nottingham in 
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«© Duke of Neryoll's caſe ; for there, either it muſt create a Only, n ,, 
« to begin when all the iſſue who were to enjoy it were dead; tn uy 
it muſt make an entail at large with the remainders over; ant li 
te then there is no great myſtery in the caſe, The firſt is e or 
s ſible, and the latter it cannot be, becauſe it is confined 0 Wh try 
<« dying before 24; for, if he ſurvives that age, it is not 01 — 
ce place. 3 ditions 
One ſeiſed of lands in fee by his will in writing, deviſes - 3 | 

&« acre to A. his daughter and her heirs, and Whiteacre io «., _ 
« daughter B. and her heirs, and if ſhe die before the age lee; 
« years, living A., then A. ſhall have Whiteacre to her a t Gt Se 


Vaugh. 267. 


Clache's 
caſe, 


&« heirs; and if A, die having no iſſue, living B., then . al, 


— 
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« the part of A. to her and her heirs ; and if both die, having no 
« iſe, then to J. S. and his heirs, and dies. B. attains her age 
« of 16 years, and then dies without ifſue in the life of A. And firſt, 
vit was held, by three juſtices againſt Dyer, that the daughters 
« had an eſtate-tail upon the whole will, and not a fee determin- 
able upon a contingency ſubſequent. 2d, That by the words, 
s if both die without iſſue, no croſs remainders in tail were created 
« by implication, but that upon B.'s death without iſſue after 16, 
eſcenWﬀ* 7. S. ſhould have her part preſently, without ſtaying till the 
estate death of A. without iſſue. 5 
the e © A copyholder in fee ſurrenders to the uſe of B. an infant and Cre. Jac. 
m ups his heirs, and if he dies or marries before the age of 21 years, 376. 
neith chen he ſurrenders to the uſe of C. and his heirs ; this was held , Roll Re, 
e of (© good ſurrender to the uſe of C. upon ſuch contingency, 119. 437. 
| to hi though B. had a fee before, becauſe the contingency was 353 _ 
beſoſ to happen within the compaſs of a life, or upon the death of ; Roll. Ab. 
to C. cone then in being. But it is ſaid by Rolle, that the ſurrenderor 791. 794. 
pen died before the contingency happened, in which caſe the uſe — ve 
nds, 2 could not riſe to C., though it happened after; becauſe, upon Neote—$e- 
ether I the happening of the contingency, as this caſe is, the ſurrender veral books 
ſtate · is to operate as a new original ſurrender to the uſe of C., and —_— —— 
this cannot be when the perſon who ſhould make it is dead in ventre 
deſore, any more than attornment after the death of the grantor / mere, and 
ball avail che grantee of the reverſion. But, if he had ſur- 3 
rendered to the uſe of his will, and then had, by his will, deviſed this convey- 
| ſuch eſtates, they would be good; becauſe the ſurrender was #nc* in the 


made to ſupply and ſerve all the contingencies and limitations . _ 


of the will, and the uſe in the mean time veſted in the ſur- of a perſon 
' renderor and his heirs; whereas the ſurrender in the other in being to 


ale would, according to the wording of ſuch inſtrument, — 9 5 
operate double as to original ſurrenders. Yue, [ Mr. Fearne Auer 
| referring to ,4 © * 
ki caſe of Sympſon v. Southern, in his Eſſay on Remainders, ſays, that according to Croke it 7. p- 
a reſolved, that the ſurrender to the uſe of C. was void, for that a man could not make ſuch a g 
itnal ſurrender to operate in futuro. On the other hand, Mr. Fearne ſays, the ſame caſe, as reported 4 wed 
Rolle, is cited in Lex Cuſtumaria (121+) as an authority, that ſuch future uſes are good, and that -” 
R May be limited on a fee, upon a contigency, in copyhold eſtates. And this, he ſays, the caſe in 
Ele Abridgment ſeems to leave undecided. But, he adds, in Gilbert's Tenures (260, 261.) it is 
% that ſuch a reſolution ſeems not to be grounded on ſo good reaſon, as the contrary reſolution in 
nde; for the uſe upon a ſurrender of a copyhold is not like a uſe or truſt at common law : but he 
du 24mitted upon a ſurrender, is admitted to the legal cuſlomary eſtate, and is not ſeiſed to a uſe; 
More uſes upon ſurrenders are, in general, governed entirely by the ſame rules, as conveyances at com- 
- law, in which ſuch limitations were not allowable ;, and that upon this principle it ſeems a fee upon 
- in caſe of a ſurrender of copyhold is not good, any more than in a conveyance at common law. 
the dove opinion of Gilbert is, ſays Mr. Fearne, I think, excluded by decided caſes, for the validity 
andtional limitations in ſurrenders of copyholds, appears to have been admitted in the caſe of Stocker 
dude, or Edwards v. Hammond (2 Show. 398. and 3 Lev. 132. where the ſame caſe ſeems to be 
enſat differently reported. Fearne's C. R. 372. 4th edit. and vide Weicock v. Hammond, cited 
Go. 20. b. Brian v. Cawſen, 3 Leon. 115.) . And the decifion in the caſe of Sympſon v. Southern 
entered to the point of the habendum after the death of the ſurrenderor being vid, taking that 
1 ditional future operation, which was denied to the ſurrender. And in the caſe of Paulter v. 
1 Cro. Eliz. 361. Beamond, Juftice, conceived the limitation of a fee upon a fee, as good in 
3 of copyholds, as in uſes of land upon a feoffment. So, ſays he, in the caſe of a ſurren- 
„„AVolds, to the intent the lord ſhould admit A., whom the ſurrenderor intended to marry, 
rte; until marriage to the uſe of bimſelf and his heirs, and after marriage to the uſe of 
n _ 4. in tail ; the whole court of C. B. held, (Bentley v. Delamore, 1 Freem. 267, 268. and 
Ul, Reading, 31, 32. for the ſame point; and vide Taylor v. Taylor, 1 Atk. 386.) that it 
Was 
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was good enough to [: miſt a remainder upon a contingent fee in copy holds; as in caſe of mortgages of copy 
holds a ſurrender in futuro is good, for the freehold remains in the lord. Thus far Mr. Feare; w 
Fearne's C. R. 416, 417, 418.-—But, if we carefully examine the different reports of the caſe of Sympl, 


v. Southern, and the othex authorities to which Mr. Fearne refers, it will be found perhaps that they wil 
not ſupport the poſition they are brought tv eſtabliſh, and that the above docttine of our author, advance 


quted on 2 
temmon la 
tom mon la 
by a ſurren 
which is ce 


In his Tenures, remains unimpeached, and muſt be admitted to be ſound law. —As the caſe of Sympſal 10 
v. Southern is reported by Rolle (1 Ro. Rep. 109. 137. 253.) judgment is ſaid to have been given for th : 2 
party who claimed the ulterior fee. But the report is very obſcure, if not contradictory in many places u yiſes | 
The court are there ſaid to have been of opinion with Coke; but Coke's argument, both in Rolle ( condi 
Bulſtrode, ſeems incompatible with ſuch an opinion. Ja Croke (Cro. ſa. 376.) the judgment is u. dt] 
Have been given for the party claiming under the heir at law, and fo it Is ſaid in Godbgit and Bul 2nd t 
(Godb. 264. 2 Bulſtr. 272.). In Rolle's Abtidgment it is firſt noticed with a dwbiratur ( R he de 
Abr. 791. Uſes (P.), pl. 2.) ; and afterwards, when it is mentioned as adjudged, it is declared, that d Wand e 
ulterior fee never aroſe, as the contingency did not happen in the life of the ſurrenderor, Id. 794+ (8.5. the d 
pl. 8. In Lex Cuſtumaria (120. ch. 15.) the ulterior limitation is ſaid to have been good: but the u NC a < 
thor reſts himſelf on the firſt ſtatement in 2 Rolle's Abridgment without inſerting the dubi:atur, E but it 
deed, he only tranſlates from that of Rolle, and, with Rolle, calls the ulterior fee a remainder, 488 in caſ 
therefore it is only in Rolle's Reports that the judgment of the court is ſaid to have been given in fn v | 
of the perſon claiming the ulterior ſee ; and as Croke, Godbolr, Bulſtrode, and even Rolle himſelf in a breacl 
other and better- conſidered work, declare that the judgment was given againſt him; and as the aut limite 
of Lex Cuſtumaria is no authority himſelf, but depends only upon a quotation from Rolle, without ue may; 
ticing the dubitatur inſerted by that writer; this caſe of Sympſon v. Southern can ſurely not be regarde : 75 
as eſtabliſhing the doctrine that a fee may be limited upon a fee in a ſurrender of copyholds.— To pr take « 
ceed then to an examination of the decided caſes mentioned by Mr. Fearne as ſupporting that docttite. # ance. 
In the caſe of Stocker v. Edwards, as reported by Shower, a conditional limitation was ſaid to have been gr « One 
in a ſurrender. But, if the caſe of Stocker v. Edwards be the ſame with that of Edwards v. Hammond g » 
reported by Levinz, and Mr. Fearne ſeems to conſider it fo, it is indeed “ ſomewhat differently reported her de 
by the latter writer. In Shower, the ſurrender was © to the uſe of the ſurrenderor for life, and ain” ing th 
« to the uſe of John his youngeſt ſon, and the beirs of bis bedy, if he attained the age of 18 years; a & ſhould 
« if he died before he attained that age vith;ut iſſue male, then to his right heirs.” Whereas in LA, - 
winz, the limitation was to the uſe of the ſurrenderor for life, and afterwards to the uſe of his elde It Was 
< ſon and bis heirs, if he lived to the age of 21 years: provided, and upon condition, that if he died MF" the ſor 
« fore 21, that then it ſhould remaiu to the ſurrenderor and his heirs.” But, what puts an end to rin contin 
application of the caſe in Levinz is, that in that caſe the ſurrender was to the uſe of a will; though th 8 
important circumſtance is omitted in the tranſlation of Levinz. The words in the original are, that t One 
copyholder ſurrendered 4 ſon wolunt, et dewiſe al uſe luy meſme pur wie, et apres al uſe ſon eigni fe u lf of his 
heyres, il wivra al age de 21 anns, provided, &c. as above. The cafe of Welcock v. Hammond, dt x heir pa 
by Lord Coke, was alſo on a ſurrender to a will, as was the caſe of Brian v. Cawſen, in Leonard, and 1 Þ 
of Taylor v. Taylor in Atkins. In the caſe of Paulter v. Cornhiil, indeed, Beamond, Juice, concei have t! 
a fee limited upon a fee by a ſurrender to be good enough; for, ſaid he, it ſhall be as a uſe limited upon payme 
feoffment, and theſe uſes ſhall riſe out of the firſt ſurrender, But, as to the point, whether a fee mig] th . f 
be ſo limited on a fee, it is obſervable, that we are informed by the reporter, that e the court ſpaken L y 12 
4 much thereto, but willed to have it ſpecially found.“ The caſe of Bentley v. Delamore, in Freems to then 
indeed, ſo far as it goes, countenances the doQtrine, that a fee may be limited on a fee by ſurrender: b « feoffm: 
that caſe is very looſely given; and it is there ſaid, that © a ſurrender in futuro is good; and the mit 10 
chief [here ſeems an omiſſion in the report] “ for the freehold remains in the lord. Now the val ? + 
dity of a ſurrender in future has already been denied by Mr. Fearne himſelf.— The only authority whic contin 
remains is the paſſage referred to in Calthorpe; and that, to be ſure, ſupports Mr. Fearne's potiot accord; 
The words are theſe ; „ If a copyhold be ſurrendered to the uſe of J. & and his heirs, until he 6 conti 
« marry A. G., and after the ſaid marriage, then to the uſe of them two in tail ſpecial; it after e ny 
« do marry, then is the ſurrender to them in tail, and till then, to him in fee.” and are 
Upon the whole, therefore, we find, that the cafe of Sympſon v. Southern militates againſt, rather tad or deyi 
ſapports the doctrire, that a fee may be limited upon a fee of copyholds by ſurrender ; that the pallage upon 
Lex Cuftumaria cannot be a better authority than the book it reſts upon; and in truth, that the extra 2 a 
it gives, is not faithfully given, as it delivers that aſ.lute!y, which was originally accompanied rich eſtroy 
dubitatur ; that the caſe of Stocker v Edwards, in Sh:wer, is ſhaken by the report of what Mr. Fear the lar 
himſelf conſiders as the ſame caſe in Levinz ; and that the caſe in Levinz was on a furrender (0 {pc uſ come 
4 will ; that the caſes of Welcock v. Hammond, Brian v. Cawſen, and Taylor v. Taylor, were o dt » 8. 
ders to will alſo; that in the caſe of Paulter v. Cornhill, the opinion of Reamond was not à 10 One 
the court, but was itſelf founded upon a principle which has been repeatedly denied; n. mely, that be wenty 
mitation ſhould be conſidered as a uſe limited on a feoffment. 1 Brownl. 127, 1P. Wes. 17. 1% lands 
Raym. 627. 1 Ver. 257. That the caſe of Bentley v Delamore is very looſely given, and les 1 * 0 
abſurdity; that if it aſſerts that a ſurrender in futuro is good, it might easily admit the 0.ber Pate 1 ſaid 
that if it is erroneous in the one inſtance, it has no great claim tn authority in the other; that the 2 elrs. 
therefore reſts on the ſolitary paſſage in Calthorpe: is it then too much to ſay, that the main found * h 
upon which Mr. Fearne has profeſſed to eſtabliſh his docttine, fail him, and that therefore, * 0 INC 
ſtanding the great authority of his name, we ſhall not be juſtified in pronouncing that a'fee 14) 4 e lee 
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ited on a fee by a ſurrender of copyholds ? Beſides, a n copybolds is to be conſtrued as a 


of ce common 1aw conveyance—!If then, as is univerſally acknowledged, a fee cannot be limited on a fee by a 
ine; oY mmon law conveyance it follows, as an inevitable conſequence, that a fee cannot be limited on a fee 
y Wu ch 15 1 . „el Yu As 5 
advance 
e « One having iſſue, A. his only daughter and heir, by will de- Cro. Jae. 
reps 4 yiſes lands in D. to her and her huſband, and her heirs, upon 2 ; 
Rolle u condition, that they ſhould aſſure lands in F. to his executors, 2 Roll. Ren, 
__ « 2nd their heirs to perform his will; and, if they failed, then 218. 425. | 
, ( abe deviſed the faid lands in D. to his executors and their heirs, Ado | 
d, - « and -—_ It my: _— to —_ 3 * Denn. * Fulmerton 
4. %% dhe deſcent to the daughter, being heir, it would be deſtroyed ; v. Steward, 
wg but it was held a — or executory deviſe, to his executors, © yay ia 
inder, ! in caſe the aſſurance was not made; and that they might, for 22 
for * breach thereof, enter and ſell; for though a ſee cannot be the name of 
the u limited upon a fee abſolute, yet upon a fee determinable it 8 
vithout e may; and, in this caſe, it enures as a new original deviſe to Sviab. 
© IF" take effect, when the firſt deyiſees failed to make the aſſur- 106. 120. 
# ance. 

One by his will deviſed lands to his mother for life, and after Dyer, 127 a. 
—— * _ to 5 Wor 5 fee 4 ray + oy 5 2 wie 2 „ 
„ and ing then enſient) be delivered of a ſon, that then the lan 
n 150d remain to him in fee, and dies. The ſon is born; and 
n a" it was held, that the fee of the brother ſhould ceaſe, and veſt in 
he * the ſon, by way of executory deviſe, upon the happening of the 
end contingency. 
rag by One by his will deviſes ſeveral rent-charges or annuities out 2 Roll. Abe. 
ue fix « of his lands to his younger children; and deviſes, that, if his 793. (:). 
_— # heir paid the ſaid annuities to his children, that then he ſhould — 5 
e, ee bare the (aid land to him and his heirs; and if he failed of 2 Roll. Rep. 
nited ue payment, then his executors ſhould have the lands; and if 219. 
oy 7955 they failed to pay them, then his children ſhould have the lands — 
in Feen do them, and the ſurvivor of them, and dies. The heir makes a 144. Meſme 
render: e boffment in fee of the lands, and then the annuities were not caſepernyme 
— 4. paid. It was adjudged, the feoffment has not deſtroyed. the e 
hority w contingent limitations, but that for non-payment they could veſt 
e * according to the will; and there a difference was taken between 
4 an ontingent remainders, which depend upon a direct limitation, 

and are to perſons unknown, or not in ee, and contingent uſes, 
q __ or deviſes to perſons in eſſe, and known, which are to take effect 
it the ex 2 a collateral condition or contingeney; for theſe cannot be 
piety * wood or given away by feoffment, as the others may; but 
TTL. * is charged with them into whoſe hands ſoever it 
exe on (urrel . 
acgeded 5 WW One deviſed lands to his wife till his ſon came to the age of 2 Roll. Rep, 
wy one years, and then that his ſaid ſon ſhould have the —_—— 
ad fled I him and his heirs; and if he died without iſſue before Boulton 
der Pei th laid age, then his daughter ſhould have the ſaid lands to her cafe, cited 
y the de es. This is a good contingent or executory deviſe to the *2 be report - 
n — 6 achter if th 8 8 ; ; 4 4 ed by Lord 
fore, now he bon” e contingency happens and, in the mean time, Chancellour 
fe u e deſcends to the ſon and heir, and if he lives till twenty- _— 
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Swinb. 116. 


Qu. If the 
wife has an 
eſtate for life 
by this im- 
plication ? 
Flt ſhould 
ſeem, the 
clearly 


bath. 


Dyer, 3 34. a. 
pl. 33. 


Cro. Jac 0 


590. 

Palm. 131. 
2 Roll. Rep. 
216. 1 Roll. 
Abr. 611. 


P · 0 2 . 

2 Roll. Rep. 
426. 
Vaugh. 272. 
Pells v. 
Brown. 

4 Mod. 283. 
Swinb. 124+ 
2 Leon. 111. 
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ec one, though he after die without iſſue, or leave iſſue, thougl 
cc he die before twenty-one, yet the daughter is not to have the 
« lands; becauſe he is to die without iſſue, and before twenty 
« one, elſe the daughter cannot take. 

« One having iſſue three ſons, A., B., and C., deviſes hi 


i for t. 
donc 
# capal 
to 4 
b whic 


cc lands to his ſon A., after the death of his wife, to him and th" lity o 
„ heirs of his body lawfully begotten, in fee-ſimple ; and if 5 
« die in the lifetime of his wife, that then his ſoa C. ſhould U 2nd t 
« his heir, and dies. A. hath iſſue, and dies in the lifetime d ſuch 
&« the wife. It was adjudged, that the iſſue ſhould have the hu no w. 
&« after the death of the wife, and not C., for it is in effect a df" to ha 
« viſe to the wife for life, remainder to A. in tail, remainder of" will r 
« C. in fee, upon the contingency of A.'s dying in the life of thi will r 
&« wife, and does not abridge the eſtate- tail expreſsly given to MM {*nc< 
« by his dying in the life of the wife. # ranty, 
« Ceftui que uſe, 12 Ed. 4., by will deviſes lands to B. his H So, 
« and his heirs for ever, provided, that if he die without ifſu beirs, 
« living his executors, that the land - ſhould be fold by to be 1 
« executors, and dies; then the executors die, and after, the d have t 
« viſee being dead likewiſe, the heir of His body brought a , «4cd 
&« medon, ſuppoſing it to be an entail; the tenant pleads 1 bern 
te pat; and, upon iſſue joined, the court was of opinion, that Wi died b 
« was no entail, &c. : and upon this, and ſome of the foregoi . d di 
ic caſes, was the following judgment given. | ' fore ty 
« One having iſſue three ſons, A., B., and C., by his will have t 
ce writing deviſes lands to B., his ſecond ſon, and his heirs MF aud hi 
« ever; and if B. die without iſſue, living A., then A. to ha then to 
« thoſe lands to him and his heirs for ever. B. enters, and f Wough 
te fers a common recovery to the uſe of himſelf and his he and th; 
ce and then deviſes thoſe lands to the plaintiff and his heirs, at for in t 
& dies without iſſue, living A. It was adjudged, firſt, that * no 
& had a fee-ſimple by the deviſe to him and his heirs for ere - fee 
6 and that the other words did not ſo correct or qualify it, » Wl * * 
te make it an eſtate- tail, not being, if he die without iſſue geners * t 
c but upon the contingency of his dying without iſſue, living - _ ca 
& ſo that if he ſurvived A., or died in the life of A., lean! > it 
& iſſue, A. was to have nothing: and this being a contingene * es, V 
« happen within the compaſs of lives then in being, though _ i 
« firſt deviſe was a fee, yet the limitation over, upon ſuch !“ ren 
« tingency, was good, KS | not within the danger of a perpetu h age 
cc for the limitation to A. is not a remainder directly, which e = ſon 
© not be aſter a fee, but it takes eſſect by executory deviſe "a ” 
© upon determination of the firſt eſtate, by the happening : ah ok 
c contingency, carries over the land to the other. Second) 14 6. 
« was adjudged, that this, being a mere collateral poſſibility, = 
t not bound by the recovery, unleſs he to whom it was . "th 
< had been party by way of voucher for it had no exiſtence a 
« all, when the recovery was ſuffered, and therefore the I * 
& pence in value could not extend to it, any more than * wy 
© mainder limited to the right heirs of J. S. who is then" "PP 


Remainder and Reverſton, 783 


« for though that remainder be carved out of the eſtate of the 
« donor or leflor, yet it cannot then veſt for want of a perſon 
« capable to take it: or, it is rather to be reſembled to an eſtate 
« to A. and his heirs, ſo long as B. hath heirs of his body, in 
s which caſe a recovery ſuffered by A. ſhall not bar the poſhbi- 
iy of the reverter to the donor, it not having any real exiſtence 
s 33 a reyerfion or a remainder, but only as a mere poſſibility; 
and therefore, whoever comes into the land, takes it ſubject to 
uch poſſibility, which, like an infection, ſticks to it, and can 
no ways be drawn out without the concurrence of him who is 


N « to have the benefit thereof. And the reaſon why a recovery 
der of vill not bar theſe contingent intereſts is, becauſe the recovery 
ot vill not bar any perſons but ſuch as are in being to make de- 


6 fence, becauſe ſuch perſons are preſumed to call in the war- 

k ranty, and to receive a recompence from the warrantor. | 
« So, where a man deviſed to A. for life, remainder to B. and his Dyer, 4. in 
heirs, and if B. die without heirs, then to A. and his heirs; it is ſaid margin. 
to be ruled by Fleming, Ch. J. that if B. die without heirs, A. ſhall 

have the land. But this caſe ſeems to be no law, and is contra- 

dicted by another caſe which was ſtronger, and yet adjudged 

' otherwiſe, where one deviſed lands to A. and his heirs, and if he 

died before 21 years of age, then he deviſed the ſaid lands to B. 

and died, A. entered, and hath iſſue a daughter, and died be- 

fore twenty-one. It was adjudged, that the daughter ſhould 


is will i have the land. So, where one limited an eſtate to a man 

heirs M nd his heirs, and if he died without heirs in the life of F. S., 
1. to den to J. D. and his heirs; this was held a void limitation, 3 Chan. Cat 
| and though it was brought within the compaſs of a life in being: * 


and that the lord ſhould have it by eſcheat, per North, Ch. J.; 
for in this laſt caſe it was a direct limitation after a fee, and 
vas not to abridge the fee at all, but only a proviſion, that if 
| the fee were out in ſuch a time, another ſhould have the 
F land, which would elude the ſtatute of quia emptores, &c. and 
defeat the lords paramount of their ſeignories, and fo for the 
iſt caſe, which is a direct perpetuity. But for the ſecond 


4. ale, it ſeems now to be law, and is within the reaſon of other 
tingenc] 'Gales, where ſuch executory limitations in wills have been al- 
though WI ved good: therefore, where one deviſed lands to his wife for 
\ ſuch e , remainder to his ſon and his heirs ; and if he died before 


lis age of twenty-one years, then to remain to J. S. in fee; Cro. Elz. 


tul 

ke the lon entered, levied a fine, and died before twenty-one it ui,, 
deviſe, "as adjudged, that J. S. ſhould have the land; becauſe, ſay Snowball, 
ning of Wil © books, it was a plain limitation. 

Second but, where one deviſed lands to his ſon and heir, and if he 1 Sid. 148, 
\ibility, \ died before his age of twenty-one years and without ifſue of his 3 
was limi dy then living, then to remain over; he ſurvived twenty-one wright. 
exiſtence "ng and then fold the land, and died; it was adjudged a good Cro. Jac. 

- the rea e, becauſe he had the fee preſently ; for the eſtate-tail was 1 


an to 3 


2 mited to commence upon a contingency ſubſequent, which did pag. 294 
then wu : 
[4 


Wt happen, 2. 
« One 
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2 Roll. Rep. 
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„ his heirs, provided that if either of his ſaid ſons die bei 
- © marriage, or twenty-one, and without iſſue, then he gives hf 


=y 
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One Having iſſue four ſons, deviſes lands to B. (one of them 


“ and his heirs for ever; and if he dies within the age of twent 
* one years, or without iſſue, that then the land ſhall be equal. 
te divided between his three other ſons: B. hath iſſue, the defend 
ic ant C., and dies within age; the three ſons enter, and let t 
de the plaintiff. It was adjudged per totam curiam, that this te 
“ mainder, upon the contingency of his dying before the age 0 
© twenty-one years, was utterly void, having before given him 
&« fee-ſimple; and then it is, as if the limitation were ſingle, the 
« if he died without iſſue, which explains the former limitatio 
c to him and his heirs, and ſhews what heirs the teſtator meant 
« and ſo makes it an entail. And two juſtices held, that if thi 
« remainder might begin upon the firſt limitation, yet, þ 
cc the words and intent of the deviſor, this cannot begin till th 
t other part of the limitation be alſo performed, viz. that he di 
« without iſſue; and that or ſhall be 42 for and; for the word 
« being iF he died without iſſue, or died within age, then, &c, 
« word then ſhews the beginning of the remainder, vis. that 
« ſhall be, when he dies without ifſue, and not before; and fo 
« one, whether it be taken as a copulative or a disjunQtive, B 
* this caſe ſeems not law now; for by the other caſes it appea 
<« that in caſe of a will ſuch limitation, even upon the firſt part, 
« good by way of executory deviſe. And there is a caſe cited 
« Rolle which ſeems to be the fame caſe, and is reported oil 
“upon the firſt part of the disjunctive; and adjudged good, u 
«© as a condition, but as an executory deviſe. And as to the oh 
tc part of the disjunCtive, it is not taken notice of, becauſe ont 
« making an entail, there could be no queſtion of the remaind: 
« And another caſe of one Oclie, ꝙ Elix. is there cited, wh: 
« a man deviſed lands to his grandchild and his heirs, with 
« proviſo, that if he died before payment of ſuch a ſum, or! 
« fore he came to the age of thirty years, that then another ſho 
“ have the lands; and adjudged, that upon the happening of t 
« contingency, the other ſhould have the land. 

« One having iſſue two ſons, B. and C., by divers venters, 6 
« viſes Blackacre to B. and his heirs, and teacre' to C. 1 


e lands, fo given, to ſuch ſon who ſhall ſo die before marriage 
« before twenty-one, and without iflue, to ſuch of his fait 
“ {ons as ſhall awed the other, and dies; B. marries, and | 
e jiſſue a daughter, and dies; and after C. attains his full 3 
« and dies, without iſſue, before marriage. In this caſe it ws 
« judged, that B. and C. had no eſtate-tail, but a fee detem 
% able upon the contingency of death before marriage # 
ce time, or after marriage, and before twenty-one, and wt 
&«& iſſue; ſo that if they were married under age, or attained | 
« age, though not married, or had iſſue upon marriage ® 
« time, the limitation over was not to take place, and 
the ſurvivor for life only. 
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Remainder and, Reverſion, 


« One makes a feoffment in fee to the uſe of himſelf and his 
« heirs, and when F. S. pays ſuch a ſum of money, then to the 
« uſe of him and his heirs; or, when he marries ſuch a woman, 
« or, when he comes to full age, then to the uſe of him in fee. 
« This was adjudged a good remainder in fee upon the happen- 
4 ing of the contingency, though in the mean time the feoffor 
& had the whole fee ſimple in him; or rather, this takes effect 
« by way of ſpringing uſe, as appears in the caſe of Zhyd and 
« Carexw hereafter mentioned. 

« One deviſed lands to his eldeſt ſon in tail, remainder to his 
« youngeſt ſon in tail, remainder to his daughter in tail, and if 
& they all died without iſſue, that the land ſhould be ſold by his 
« executors. The eldeſt died without iſſue; then the youngeſt 
entered, and ſuffered a common recovery, and died without iſſue; 
« and the daughter likewiſe died without iſſue. It was held clear- 
h, that the executors were barred, and could not make ſale ac- 
& cording to the will; for this was only a plain limitation or power 
« to them to ſell after the former eſtates tail ſpent, and no con- 


* =- 


J tingency or executory deviſe; and therefore was ſubject to be 


« barred as other remainders expectant upon eſtates tail are. 

« One deviſed lands to A. for life, and if he died without iſſue, 
& then B. ſhould have the lands. In this caſe, A. hath but an 
i eſtate for life by expreſs words, and therefore ſhall have no 
greater eſtate by implication againſt the expreſs words; but 
@ thoſe words, if he die wwithout iſſue, are only a condition, upon 
the happening or not happening whereof the remainder, to B. is 
* tovelt or not veſt ; and, being uſed only for that purpoſe, ſeem 
to be confined to his having no iſſue at the time of his death; 
* 2nd then in the mean time the fee deſcends to the heir at law. 

„go, where one deviſed lands to his brother B., and if he died, 
* having no ſon, that the land ſhould remain to C. for life; and 
* it he died without ifſue, having no ſon, that it ſhould remain 
"to the right heirs of the deviſor: by this will, B. hath an eſtate- 
w tail, and C. only for life, or at moſt but to him and the heirs 

female of his body. And the words, having no ſon, are a kind 

of condition precedent, upon the fulfilling or failing whereof 

' the remainder limited to his own right heirs is to take effect by 

* the will; for, if he had a ſon, he cannot die without iflue ; 

ud therefore it muſt be intended ſuch iſſue as he may die with- 

out, though he hath a ſon, viz. iſſue female; and if the words, 
baving no ſon, make the.contingency, the other words, if he die 

' Without iſue, may well create an entail female; ſince there is 

no deviſe expreſsly for life, as in the other caſe, but only by 

conſtruction of law. And if the words, die without iſſue, be 

dot ſo conſtrued, they are uſeleſs and idle. But one book ſays, 

lat the ſon hath an eſtate tail to the heirs male of his body. 
But quere of this. | 

* Copyhold land is ſurrendered to the uſe of A. and B., and 

ab the longer liver of them, and for want of iſſue of B. of his 

7 lawfully begotten, to remain to C.: adjudged, that B. had 

words of the ſurrgader, and then 

« he 
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e he (hall not have à greater eſtate by implication in a ſurrender 
Hone. Vide (c or conveyance, though in a will it would, perhaps, be other- 
Allen v. « wiſe; therefore the words, for want of iſſue, are the condition 


N k I 
f =; « upon which the remainder to C. is to ariſe or not ariſe. And ſo 
127 4 it is, if a leaſe be made to A. for life, and if he die without 


heirs. 
« the h 
„ woulc 
« And 
« B. th 


x Mod: 52+ 44 iſſue, that it ſhall remain to B. Sc, « was 2 
Cro. Jar. « One deviſes lands to his ſon A. and his heirs, and devil the 
60 5 & other lands to his ſon B. and his heirs, and that the ſurvivor © viſe 
— v. « of them ſhall be heir to the other, if either of them die wich- © (not | 
Feu, & out iſſue, This makes an eſtate tail, and not a fee determin- © an en 
370. 4th (4 able upon their reſpective deaths without iſſue 3 becauſe ſuch_hlt © de hi: 
* dying without iſſue is not confined to any time. And though “ 
« it was objected that theſe words are uſeleſs, becauſe if one dei © have 
« without iſſue, the other would be his heir of courſe, and than © it wa 
« the fee given by the firſt words ſhould ſtand, yet it was 240 © limit: 
« judged wut ſupra, becauſe nm conſtat, but that he might bag © the p 
« othet children who might be heirs to them. Note z the bool © too, 
« ſays the other children by other venters. But quere of thay © verſe: 
1 for they could not be heirs to them. i « Ce 
ro. Jace « One having 2 wife, a ſon, and three daughters, deviſes land © condi 
415- « to the ſon after the death of the wife, and if the three daug © to the 
+ 1" « ters ſurvive the wife, and the ſon, and his heirs, then to they © chou! 
3 Bulſt. x92. © for their lives. This is a good remainder to the daughter © thou; 
_— and the ſon hath but an eſtate tail; for if he ſhould have “ upon 
ty ol __ fee, then the remainder would be void and idle, for they cu“ furre: 
Swind. 122. *© not ſurvive him and his heirs, unleſs it be meant heirs of 10 « well 
_— _ body, for they themſelves would be his heirs, and conſequent « J. 
Naben. © Cannot ſurvive themſelves 3 thereforc it mult be, ſuch heirs «viſe j 
Richardſon, © they may ſurvive, that is, heirs of his body, which in a “ the f. 
* « gives him an eſtate tail by implication. So, if a man hath il * cond! 
Vaugh.270. * two ſons, and deviſes to the youngeſt and his heirs, and 1 “ there 
holds with . © die without heirs, to the eldeſt in fee 3 this makes an eſtate “ part 
2 otder ee in the youngeſt, becauſe otherwiſe the remainder would Wil © the ſ 
opinion. «>. © void, the eldeſt being heir to bum. And the diverſity is, v ditio 
424 « ſuch remainder is limited to him who will be heir, there, “ fails 
_ . 4 a neceſſary implication, by the word heirs in the firſt part “ mayc 
: « the deviſe muſt be meant heirs of his body, and where ſuch de 2nd | 
« is over to a ſtranger, which carries no ſuch neceſſary imp" the f 
« tion in the firſt part of the deviſe, it makes the remainder i 2 cond 
« and againſt law. : berg 
3 Bult 193. If an alien be made denizen, and lands be given to him u a fin- 
: _ Rep. cc his heirs, remainder Over to another; or to a aſtard and! * mon 
{hf « heirs, with ſuch remainder over; theſe are good remainde enten 
« and the denizen or baſtard have only an eſtate tail to them | Mita 
« the heirs of their body, becauſe they can have no other he, but 
« jnheritable. | will, 
Cro, Eliz, One having iſſue two ſons B. and C., and two * LY 
Wenn 3 deviſes lands to C. in tail, if he ſhould live to his age of hy 4 75 
Wiſeman, four years, upon condition that he ſhould pay 195 J. to * th 
Owen, 112. © daughters; and if C. died without heirs, then if B. did n — 


— = the faid 1081. that it ſhould remain to his daughters 1 . 


— 
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nder « heirs. And whether this was a condition for breach whereof 152. * 90, 
ther- che heirs ſhould enter, or a limitation, that for non- payment 5 · C 
lition WM © would carry the lands to the daughters, was the queſtion ? 
nd o « And it was adjudged a condition, and that for breach thereof 
chou © 3. the heir ſhould enter. But this judgment being in C., B. 

« was after reverſed in Error in B. R., as appears in Rolle, where 
evil the caſe is put ſomewhat different; for there, after the de» 
« viſe to C. &c. it goes on, and if C. dies before twenty-four, 1 Roll. Abe; 


Vor 

wich- © (not ſaying without heirs, which, in this cafe, would give him 411. fl. 3. 
ermin- an entail, the limitation over being to B. his brother, who would 

ſe uch © be his heir for want of iſſue,) then I will that B. my ſon and heir 

though Hal, have the ſaid lands to him and his heirs, he paying as C. ſhould 

ne die © have done; and if C. and B. do not pay, then to the daughters, & c. 

id then © it was held, that for non-payment by C., B. ſhould be in by 

was limitation, and not by the condition, for then it would defeat 

it hal © the portions to the daughters, and the future deviſe to them 

de boch © too, and therefore the judgment which was given was res 


« rerſed. 


of that | 
« Copyholder ſurrenders to the uſe of A. and his heirs, 22 Cro, Elie; 


ſes land © condition to pay 1001. to B., and if he fails, that it ſhall be = 
> daugh © to the uſe of B. if this was a good limitation to B. ſo as there n 


to the 
zughters 
| have 
hey cat 


irs of N 


* ſhould be a fee upon a fee, was the queſtion? And Beaumond Vide ſuprgy 
thought, that it was good enough, and ſhould be as a uſe limited 

upon a feoffment; ſo theſe executory uſes ariſe out of the firſt 

* ſurrender, and executory uſes may carry a fee after a fee as 

« well as executory deviſes. 


ſequent © 4. ſeiſed of lands in London, where by cuſtom they may de- O. Car. 
u heirs WY © viſe in mortmain, erects an alms-houſe, Sc., and then deviſes 575: * 


in a 1 
hath ill 
and if 


* the ſaid lands to fix perſons and their heirs and aſſigns, upon Mayer a 
condition and to the intent to pay out of the iffues and profits Comman- 
* thereof certain annual ſums to the poor there, c.; and if any 22 Long 


eſtate “ part of the ſaid purpoſes remain-unperformed, then he deviſes Alfred. 
would “ the ſaid lands ro B. and the heirs male of his body, upon con- Lie 

y is, w © dition and to the intent to perform all the faid truſts; and if he GR. L 10 
there, “ fails for two months, then he deviſes the ſaid lands to the ah 
rſt part “ mayor and commonalty of Londen upon the fame conditions; 

ſuch den and if they fail, that then his heir ſhould enter and perform 


the lame; and dies. The deviſees enter, and for breach of the 
a condition, the heir enters, and then one C. enters, and gets a 
* bargain and ſale from the firſt deviſees of their parts, and levies 


aindet V0 


to him M 2 fine with proclamations, and long after, the mayor and com- 
ard and! | monalty having notice of the will, entered, upon whom C. re- 
remainds entered, c.; and the court held clearly that, admitting theſe li- 
o them . mitations good, they were barred by the fine and proclamations z 


other be | but they inclined, the mayor, c. could take nothing by the 
will, the deviſe to B. being but a poſſibility ; and if the deviſe 3 Meg. 29, 
der to the mayor, Qc. ſhould be good, it would be a poſſibility 8 
upon a poſſibility, which the law will not allow. But quere, 
mere were twenty poſſibilities one after another, yet, if they 
— Vere limited to take effect within the compaſs of lives then in 


being, or a reaſonable time after, if they might not be allows 
3E 2 | ed 
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cc ed, ſince then there could be no inconvenience urged there 
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1 ; (« 
« from, which is the great argument upon which they have bee; . m 
& condemned. 3 


% One having iſſue two ſons, A. and B., by his will deviſes #4 
&« Blackacre to C. his wife for life, and after her death to B. and q * 
« his heirs in fee, under the conditions after declared, and de the! 


« viſes Whiteacre likewiſe to his ſaid wife for life, and after hei Bla 
c death to 4. and his heirs under the condition after limited; q ” 
« and if C. his wife died before the legacies paid, then he willed " 0 
« that they ſhould be paid by 4. and B. out of the lands gef . 
ec them, and if either of my ſons die before they enter, or before 11 . ecut 
&« Jegacies paid, then I will that the longer liver ſpall enjoy both pr oy 
cc to him and his heirs ;' and if both die before they enter, then a =) 
« executors, or one of them, to * the profits till they be paid. : = 
« year after the teſtator dies, C. enters. A. by deed releaſes . ” | 
« B. all his right, &c. with warranty; B. deviſes Blackacre to] «0 
« his wife, and dies in the life of C., and before the legaci . 
« paid; then C. dies, and A. enters into Blackacre ; and if ti. 5 
« entry was lawful, was the queſtion? One point was, if tg. a 
« limitation of a fee after a fee were good; and Pell and Brown x e 
c caſe was cited to ſhew that it was, and that it ſhould opera. ag c 
« as a future executory deviſe ; as, when one deviſes, that . , n 
ce his ſon and heir die before marriage, or twenty-one, that they. . ; 
« J. S. ſhall have the land, this is good as an executory devil, 3 
e But this point was not adjudged; becauſe they all agreed, try "4 . 
« be it a condition or not, the releaſe of A. has diſcharged it, . = 
« in Lampett's.caſe, and that this was avithout queſtion an inter ill / _ 
« in A., though not executed; and this releaſe with os 
« barrs A. And the deviſe of Blackacre to B. is upon condition . T cr 
« and this deſcending upon A. is without queſtion barred by . E " 
« releaſe. Note; theſe limitations ſeem to be all good for . wn : 
« reaſons mentioned in the preceding caſe : but guerre. : 3 
« One having three ſons, A., B., and C., and being ſeiſed . * 
4c copyhold lands which he had ſurrendered to the uſe of his vi. "ak 
« deviſes Blackacre to A., Wihiteacre to B., and Greenacre to 0 3 f 
& and if the ſaid A., B., or C. live till they be of lawful age, and bo 8 * 
« iſue of their bodies lawfully legotten, then I give the ſaid preni\l, 3 
41 10 them and their heirs in manner aforeſaid, to give and ſell at H. 1 
« pleaſure ; but, if it fortune one of them to die without ſue . 3 i 
& body lawfully begotten, then I will that the other brother or brat. =o | 
&« have all the ſaid premiſes in manner aforeſaid ; and if it fortune . an 5 
« third to die without iſſue in the like manner, then I will that the [al 3 
« premiſes be ſold by my executors, and the money gi uen 40 the . re 
4 The teſtator dies: A., B., and C. are admitted to their par the tm 
c A. attains full age, and hath iſſue : 4. ſurrenders his part I = 
« the whole to the uſe of B. and his heirs, who is admitted r.. . Fi 
« ingly: B. attains full age: then A. dies, and B. _— ' ſaid ' 
« iſſue. It was adjudged, that no eſtate tail was create Hit 
« will, but the fee ſimple veſted and ſettled in them when "Wis... 
« came to their lawful age and had iflue z and that the vl 
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« to make an eſtate tail, and then the diſpoſition over upon ſuch 
„condition, Sc. viz. if the third died without iſſue, is void, being 
« not confined to any time certain; and therefore as to C.'s part, 
« he dying within age, and without iſſue, this came to A, and B. 
« then A. l-ving to full age and having iſſue, his ſurrender of 
« Blackacre and the moiety of Greenacre to B. was good; and 
« when B. after died without ifſue, though of full age, yet, as 
« to his own part, which was Whiteacre and the moiety of Green- 
« acre, this belonged to the heir at law of the deviſor (the ex- 
« ecutors who ſhould ſell being dead before). But, as to Black- 
« acre and the other moiety of Greenacre, theſe belonged to the 
K heirs of B., as being A.'s part, who lived to twenty-one, and 
« had iſſue, and therefore had the fee, and by his ſurrender to 
« the uſe of B. made B. a good title thereto, which belonged to 
« his own heirs, and not to the heirs of the deviſor, 

One having three ſons, A., B., and C., and alſo three daugh- 
6 ters, and being ſeiſed of Blackacre, Whiteacre, and Greenacre, 
« deviſes all to his wife for life, and after her death that Black- 
« fre be to A., Whiteacre to B., and Greenacre to C.; and if 
one or two of his ſons die, that then his or their parts ſhould 
be to the ſurvivors z and deviſes to his three daughters 10/4. each, 
to be paid out of his lands by every of his ſons, as ſoon as they 
* {hould enter their parts, after the death of the mother, provided 
* that if it fortune any of my ſaid ſons to marry and have :ſſue before 
« he enters his part, then I will, that his part. ſball remain to the heir 
* of bis body and not to remain to his other brothers as aforeſaid. 
The teſtator dies; then the wile dies, and the ſons enter, and 
" after B. dies having iſſue the defendant; and then A. dies 
„ having iſſue the plaintiff, It was adjudged for the plaintiffs, 
for the firſt words gave them but an eſtate for life, and the 
* lalt clauſe gives no eſtate tail, unleſs they had iſſue and died 
before entry, which is a condition precedent to the veſting of 
the tail; and though 10/7. a piece be deviſed to be paid out of 
their parts; yet that ſhall not enlarge their eſtates by impli- 
* cation, againſt the expreſs words. 

A. ſciſed of lands in fee, having a brother named B., who 
" had iNue C. and D. his ſons, and E. his daughter, by will de- 
viles to B. his brother, if he were living at the time of his de- 
* Ceaſe, and his heirs; and if C. were living at the time of his 
death, and B. then dead, then he deviſes to C. and his heirs ; 


ne | 
au. { and after deviſes to D. in the ſame form; and if no ifſue male 
00 the pM. be left from B., and that E. daughter of B. ſurvive, and outlive 
cir pan B. C., and D., and it ſhould happen ſhe only ſhould be alive at 
is pat . the time of his death, then he gave to her and her heirs; and if 
ed acc. 2 C., D., and E. die, fo as no iſſue remain to B., then I will that 
es with. F. (a firanger) ſhall inherit as aforeſaid, be it that it happen my 
ted by! ſaid brether B. to die without iſſue, either before my death, or at 
when . ) ne after, and dies. B. ſurvived him, then C. died, leaving 
the wor liue two daughters, the plaintiffs, and after B. died, and if D. 


er the daughters of C. ſhould have the land was the queſtion ? 
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te and the better opinion ſeems for the daughters; for when it Ml © <li: 
& was deviſed to B. and his heirs, if he were living at the time of Wl tail 
e the death of A. the deviſor, and he was ſo living, though theſe of 
& words give him a fee upon the happening of the contingency, Wl * 4! 
cc wiz. his ſurviving A., and ſo to the others; yet, by the words Wl” whit 
« after, if B., C., D., and E. die without iſſuè, either before his of / 
« death or after, generally, without confining ſuch dying without & 4 
tc jſſue to any time certain, theſe words, in'a will, plainly ſnew Wl ſelf 
« what heirs of B., and ſo of the reſt, the teſtator meant, viz, the Ml © © 
* jiſſue of their bodies generally, and ſo make an eſtate in tal of ( 


«© general to B.; and, by conſequence, it muſt go to the daugh- B. 3 
cc ters of C., his ſon and heir, before it can go to D. or E, the O. 
« youngeſt ſon and daughter of B., or to F. And the words, F hers 
« 0 iſſue male be left of B,, do not give an eſtate in tail male fo with 
ce as to go to D., the youngeſt ſon, upon the death of C. with. t th 
« out iſſue male of B., and to be fulfilled in the life of A. thei 4. 


ec teſtator before the deviſe to any of them can take effect; and and ( 
de by conſequence, cannot operate to qualify any eſtate before Wl conti 


& given, becauſe no eſtate is before given that can take place til * aqjud 
« after the death of A. the teſtator, though they operate to make x thous 
ic the veſting of the remainder to E. contingent, and to take only a nyed 
ic upon failure of iſſue male of B. in the lite of A. the teſtator ; , ma 


* mm efſe 
6 by w. 
the u 


& and then the firſt deviſe to B. and his heirs, if he be living at 
« the time of the death of 4, can be reſtrained and qualibed 
* only by the laſt clauſe, which gives it to K. in caſe B., C., D. 


&« and E. die, ſo as no ifſue be left of B., be it that B. die uit, cos 
& ſue, either before or after, which words give an eſtate in tail ge. feoffe 
<« neral to B. by implication, and, by conſequence, the daughter. ceaſe, 
te of his eldeſt ſon are to be preferred, and D. and E. can on. der te 
* come in after either, by virtue of the limitation made to them. preſe: 
tt immediately, or as the next branch of the iſſue of the body oy es, 
« B. And if it had not been for the Jaſt clauſe, which govern. the rc 
and goes through all the preceding limitations, then, by the fr. that 
* clauſe, which gives it to B. and his heirs, if he were living unger 
& the death of A., the whole fee would have veſted in B. upoÞF® Chancer 
e the happening of that contingency, and, by conſequence, Mie Ty 
« the limitations after which were to ariſe, but upon failure d B. 
te the brit, would have been prevented and deſtroyed : and it Me the | 
tc in eſſect, no more now than a deviſe to B. and his hears, | — 
«© he ſurvive the teſtator; and if he die without iſſue, either i eg 
de the life of the teſtator or after his death, then to V., Kc. . 
„ which is a plain entail, and the remainders are all good, for à "yg 
« the contingency that is in the caſe is precedent to the veſting iz: yr, 
© any eſtate at all; and had it not been for the laſt words, % E / 
« that B. die without iſſue, the limitation over to F. had dec! - 
* totally void, and which-ſoever of the deviſees had been living L 455 
« on A. 's death had taken the whole fee. And if the words, : 4 . 
e no male iſſue be let of B., ſhould ereate an eſtate in tail male . 2 
% B., then the words after, be it Hat it happen B. to die — 3 2 
cr out Ie, either byfore er after ny tkutb, would not enlatge "Bl ne 
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« eſtate in tail male before given, and make it an eſtate in Dyer, 171. 
« tail general to give it by way of remainder to the iſſue female Mo. 13. 
« of B., as has been adjudged; and fo the iflue female would be — 
« quite excluded, which would be againſt the intent of the will, 
« which was, that F. ſhould not take till the failure of iſſue 


« of B. 


hen it 
me of 
theſe 
gench, 
words 


_ « A., ſeiſed in fee, makes a feoffment in fee to the uſe of him- Hutt. 118. 
r ſhew BY belf for life, remainder to the feoffees for 80 years, if B., and Nopper v- 

om_ (. his wife ſo long live, and if C. ſurvive B., then to the uſe pu 72 
in U © of C. for life, and after her death to the uſe of the firſt ſon of by's caſe. 

Hugh B. and C. in tail; and for default of ſuch iſſue, to the uſe of — 
E. the WM O. and E. and the heirs of their bodies, remainder to the right C. J. in the 
hs if „ heirs of A.; then A. dies, and C. dies, leaving a fon, who dies caſeof Weale 


ale o without iſſue, and thereupon O. and E. enter and make a leaſe 2 
« to the plaintiff, upon whom the defendant, as ſon and heir of 65.) chat if 
4. the 4, enters: and if the remainder in tail to the firſt ſon of H. a feoffment 


and C., and the remainder to D. and E. were executed, or were de made ta 


4 and 5 : ; the uſe of 
3 contingent upon the eſtate for life to C. was the queſtion ? and 4. for 99 
ace tu adjudged, that they were executed and not contingent; for years, if he 
though the eſtate for life to C 7 2. If ſhe ſur- fall long 
o make though the eitate for lite to C. was contingent, viz. it Ihe ur- %, and 
| * 


* rived her huſband; yet this ſhall not hinder the veſting of the after his 


_—_ ( remainders limited after, but they ſhall take place in the perſons and. os the 
wing at in ge, and when that contingency happens, they, being limited fee, this 9 
ualibed * by way of uſe, ſhall open to let in the contingent remainder to not be con- 
C., D, the wife. And a caſe is there cited of the Earl of Derby, where ap 0 lrg, 
vii © a fcoffment was made to the uſe of A. in tail, remainder to the . ee 
tail ge⸗ i feoffees for eighty years, if B. ſo long live ; and after his de- his life wil 
,uphter * ceaſe, to the uſe of C. and the heirs male of his body, remain- not exceed 


der to the uſe of D., and adjudged, that the remainders veſted 9% hat i 
* preſently, and that the poſſibility of B. 's outliving the eighty had been 
* years, and ſo there would be no particular eſtate to ſupport 9thervife, if 


the remainders, which are not to take effect till his death, — gu 


an only 
to then 
body of 


gove | 


the fr bat yet this poſſibility would not make the remainders con- 21 years. — 
e AM ungent. © 5 In a caie of 
living al ©" Qusære of theſe caſes EEE 
B. up0! n Chancery, (Beverley v. Beverley, 2 Vern. 131.) where A. deviſed lands to B. his eldeſt ſon, for the 
ence, al n of bo years, if he ſhould ſo long live, and from and after his deceaſe to his grandſon D. (fon of the 
lure lad g.) in teil. B. and D. ſuffered a recovery; an objeckion was taken to the recovery, for that the 


ile to B. being only for 60 years if he ſhould ſo long live, and after his deceaſe to D., the freehold 
bing the life of B. was in abeyance. It was argued that the limitation of the eſtate · tail was good, ex- 
Kitt on the term of 60 years; and Lord Derby's caſe was cited, as in point, that the deviſe over, from 
Ed immediztely after the deceaſe of B., ought to be intended of his dying within the term; vhich was 


nd it 1s 
heirs, ! 


either M preſumable, B. being then upwards of 40 years of age. But the court ſaid, it would be hard to 
F., &c uke ſuch conſtruction on the words of the will, as to ſay, where land is limited to a man for 60 years, 
4. for al X i ſhall fo long live, and from and after his deceaſe to another, that it muſt be meant from and after 

2 wceaſe roitbin the term; for ſuppoſe he out- lived the term, ſhould the remainder man take in the 
veſting leine of the firſt deviſee? That would be a conſtruction contrary to the words and intentioa of the 


rds, de . Vid. Fearne's C. R. 24. 4th edit.] 


en lain, * A., ſeiſed in fee, having iſſue two ſons, B. and C., deviſes lands 4 Mod 255, 
words, , ** . for fifty years, if he ſhould fo long live, and after the Cg 
1 male t | Etermination "aa then to the heirs male of the body gf 
M. and for want of ſuch iſſue to C. in tail, remainder to his 
„n right heirs, and dies: B. enters, and ſuffers a common 

recovery, to the uſe of himſelf for life, and to the heirs male 


3E4 «of 


— 
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& of his body, remainder to the defendant and his heirs, and the e Tl 
« dies without iflue: C. enters, and if B. had an eſtate- ul tion: 
« was the queſtion? for then the recovery barred that, and and 
c remainder to C. It was argued for C., that B. had no eſtate C., a 
6 tail; for, firſt, he having but an eſtate for years, this cannot {WM ward: 
\ - « cloſe with the remainder to the heirs male of his body as , their 
« make an eſtate-tail in himſelf, Secondly, he ſhall not have their 
c eſtate for life by implication to make out ſuch an entail, be * the d: 
& cauſe he hath an eſtate but for years by expreſs limitation; of C. 
« without an apparent intent of the teſtator, no other eſtate has living 
4 Leon. 21. be raiſed by implication. Thirdly, this cannot be good by of B. 
te of remainder to the heirs male of his body, becauſe this wou, C., d) 
cc be a contingent remainder of the freehold and inheritanc of C. 
c which an eſtate for years is not ſufficient to ſupport. Ther his he 
& fore, Fourthly, this is an executory deviſe to the heirs male M to the 
* the body of B., as if one covenant to ſtand ſeiſed for tuen exting 
« years, remainder to the heirs of the body of the covenanoM* had, « 
&« this is an executory remainder, and not to be barred by WF" payme 
«© common recovery. For the defendant it was urged, of the 
& ſuch conſtruction ought to be made, that all the will m, truſte: 
cc take effect; and it is a known rule in law, that it ſhall nec deviſe: 
«© be conſtrued an executory deviſe, if it will admit of any ot which 
cc conſtruction; and therefore this ſhall be conſtrued an eſta . and 4 
&« tail in B. and an eſtate for life, raiſed by implication to h 2gainf 
« by reaſon of the words, for want of ſuch iſſue, which of then] tees, | 
& ſelves make an eſtate-tail in a will. And there is no a 4000/. 
&« ference, whether thoſe words follow an eſtate for life or yea an app 
« if the limitation be to the heirs. And now B., being heir WW reſpon, 
tc law, ſo much of the old inheritable eftate ſhall ariſe to him being | 
« implication as may make him tenant for life, and then he H 2 furth 
«& an eſtate-tail executed in him; and to conſtrue it an execute perſon: 
« deviſe would be to introduce a perpetuity above the power WF furthe{ 
* a common recovery to dock; and the court held This cg, ations 
© not be good as an executory. deviſe, for then the limitauq gencies 
% over would be void; (quere of this reaſon ;) therefore it mult WR" or mo; 
« a contingent remainder, and then it is void, becauſe the eh tended 
« for years is not ſufficient to ſupport it. Note; then it follo the inc 
is that afterwards judgment was given for the plaintiff, viz. WW owner 
& which proves, that they held it no eſtate-tail in B.; for th capable 
&« by the recovery, that and the remainder to C. would have be family, 
& barred, and, by conſequence, it would have been adjudged WWF tion we 
ce the defendant who claimed under the recovery. Secondly, 1 were „. 
« proves, that it was held an executory deviſe, if the wi from he 
there given be good, that then the remainder over would by the | 
& void; which I ſhould think is a non ſeguitur; for if it were ing t 
ce executory deviſe to the heirs male of the body of B., Jet nut, in 
1% would only give them an eſtate- tail, which will bear a rem vr, it be 
© over; but, being a contingent remainder, and B. having , happen 
« an eſtate for years, the recovery was a forfeiture of B. se not on] 
& for years, whereof C., who was next in remainder, for wal loſe all 
* iſſue male of B., may at any time take advantage by env): , ged 
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« The laſt caſe I ſhall here mention, to ſhew how far a limita- Caſes in 
« tion after a fee has been carried, was, in ſhort, but thus: A. — 
« and B., two ſiſters, ſeiſed of lands in fee for 4000 J. paid A. by Lloyd ana 
« C,; and in conſideration of a marriage intended, and after- others v. 
« wards had between B. and C. by leaſe and releaſe, convey all . 
« their lands to the uſe of B. and C. for their lives, remainder to 
« their firſt and other ſons in tail male ſucceſſively, remainder to 
« the daughters of B. and C. in tail, remainder to the right heirs 
« of C., provided that, if there be no iſſue between B. and C. 
6 living at the death of the ſurvivor of them, and that the heirs 
« of B. ſhould, within twelve months after the death of B. and 
« (,, dying without iſſue as aforeſaid, pay to the heirs or aſſigns 
« of C. 4000 J., then the remainder in fee ſo limited to C. and 
« his heirs ſhould ceaſe, and that then the premiſes ſhould remain 
„to the right heirs of B. for ever. Afterwards B. and C., for 
" extinguiſhing any other right or title which B. or her heirs then 
« had, or after might have, by any ſettlement, proviſo, &c. on 
payment of 4000 J. or otherwiſe to the heirs of C. levy a fine 
« of the ſaid lands to the uſe of C. and his heirs, and direct the 
« truſtees of the firſt ſettlement to convey accordingly : then C. 

« deviſes the ſaid lands to D. his brother, ſubject to his debts, ' 
* which were near 5000/,, and after B. and C. die without iſſue, 
" and A., the ſiſter and heir of B., brings a bill in Chancery 
" 2gainſt D., the brother and heir of C., and againſt the truſ- 
i tees, to have the conveyance of the lands, on payment of 
* 4000/., purſuant to the proviſo. And this bill being diſmiſſed, 
n appeal was brought in parliament, and for the defendant or 
reſpondent it was inſiſted, that the proviſo was void, the fee 
being before limited to C. and his heirs, and ſo not capable of 
' 2 further limitation; unleſs to happen in the life of one or more 
perſons in being at the time of the ſettlement, which is the 
' furtheſt the judges have ever gone in allowing contingent limit- 
* ations upon a fee: and if they ſhould be extended to contin- 
gencies to happen within twelve months after the death of one 
or more perſon or perſons in being, they may as well be ex- 
' tended to contingencies to happen within 1000 years, and ſo all 
the inconveniencies of a perpetuity will be let in, and the 
"owner of the fee ſimple, thus clogged, will be no more 
capable of providing for the neceſſities and accidents of his 
family, than a bare tenant for life. Secondly, if this limita- 
non were good, then the eſtate limited to the heirs of B. 
were virtually in her, and her heirs muſt claim by deſcent 
from her and not as purchaſers ; and then that eſtate is barred 
dy the fine, the deſign of limiting ſuch power to the heirs not 
ding to exclude the anceſtor ; but becaufe the power could 
dot, in its nature, be executed till after the death of the anceſ- 
dor, it being to take effect upon a contingency that was not to 
lappen till after that time, and. that, by this means, C. would 
dot only have no portion with B., but D., his brother, would 
oe all the money he paid for the debts of C., which were 
Karged on the ſaid lands, For the appellants it was urged, 
66 t 
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ce that the proviſo was not void, that it was within the reaſon of 


| K yiſo1 
« the contingent limitations allowed in the Duke of Nef. band 


« caſe, where it is ſaid, that future intereſts, ſpringing truſts, a u then 
« truſts executory, and remainders that are to ariſe upon contin. two 
« gencies, are quite out of the rule and reafons of perpetui-il, body 
4c ties, if they are not of remote conſideration, but ſuch as wil civic 
« ſpeedily wear out: that though there can be no remainders li to th. 
« mited after a fee ſimple, yet there may a contingent fee ſimple. have 
« ariſe out of the firſt ſee: that the ultimum quad fit of a fee upon 1.10 
« a fee is not yet plainly determined; that there could not, in au. eſtate 
« reaſon, be any difference between a contingency to happen du be 0 
« ing a life or lives in being, and within one year after, the real, 11: 
« of allowing them to be good, if confined to lives in being, o ringer 
<«c upon their extinction, was becauſe no inconvenience could fol. of her 
“ low; and the ſame rule will hold to a year after: and that tha. death 
e true rule to ſet bounds to them is when they prove income to © 
« nient, and not otherwiſe: that this ſettlement was made by the 
cc good advice. Secondly, that the fine could not bar the benefit a 1 
« this proviſo, becauſe the ſame never was nor could be in B for if 
c who levied it; and the decree of diſmiſſion was reverſed but, 0 
« Note; Mr. Pooley, who argued this caſe, added alſo this reaſon ie is of 
« that if the proviſo had been, that if B. die without iſſue living were! 
ic at the death of the ſurvivor of them, then if the heirs of (eric 
do, upon the death of ſuch ſurvivor without iſſue, pay 1000. WW ide. 
« the heirs of C., then, &c.; this, you agree, had been good, by ſhall by 
« being extended to a year after, it is otherwiſe, and may as well gan de 
« be 4000 years after: to this he ſaid, if the proviſo had beam. sor. 
« ſo worded, it would have been impoſſible to have been be Ind in 
« formed ; for then the heirs of B., who could not be known i be . de 
« her death would have been obliged to have carried alwa) gency i 
« 4000 J. about them ready to pay, and to have the heirs of d not; 
<« who likewiſe could not be known till his death, always real re af 
te to receive it upon the inſtant of the death of the __—_ held cle 
« And it might happen, that neither the one who was my | CERN 
« pay it, nor the other who was ready to receive it, mig 2 wie hay 
« heirs of B. and C., and ſurely when the heirs of neither 4 take effe 
« be known till their deaths, twelve months was but a real «tte, 
« able time to procure and pay ſo great a ſum as 4000 /. wy In exec; 
« argument ſhews, that the limitation of a fee after a fee 5 Xcordin 
« contingency, to happen within one or more life or lives ow al till th 
cor upon their deaths, being allowed to be good, may tecompe 
« tended further, when, as the limitation may happen to de, which is 
« would be inconvenient, and impoſſible to be performed wi a Huſba 
e ſuch a time; and that inconvenience is to be the only 2 I wife 
« theſe limitations. But here it is ſo far from being inconven F eirs of 
« that it would be inconvenient and impoſſible to be perio — 
ce otherwiſe. * cordin 
* Huſband ſeifed of lands to the uſe of himſelf and 51 1 ue in ; 
« and the heirs of the huſband, by will deviſes thus: 8 lies; anc 
« which are A.'s for life, I deviſe them to the heirs g 0 7 ede h. 
« qwife, if they ſhall be of the age of 14 years at ber da. s the 
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on of li viſor dies without iſſue : the wife hath iſſue by a ſecond huſ. 
ak, band: then ſhe and her huſband ſuffer a common recovery z and 
ts, A then the wife dies, the iſſue being about 14 years of age. And 
ontin-Wſ« two queſtions are made: 1ſt, If this deviſe to the heirs of the 
petui-WWſ« body of the wife was good? And in this caſe the court was 
s wil: divided; for by two juſtices this is void, being a preſent deviſe 


ers H., to the heirs of the body of the wife, who being alive could not 
ſimpleſth have heirs : and ſo it is, as if a deviſe were to the heirs of J. S. 
upon, who is living, which is clearly void: And though J. S. had an 
in au edate for life, as the wife had here, yet the devite would not 
n du de good, becauſe it is not by way of a remainder, but is a 


read diſtinct preſent deviſe. And it was ſaid, that this was a con- 


ing, os tingency upon a contingency, viz. If the wife ſhould have heirs 
ud fol Ws of her body, and alſo it they ſhould be 14 years of age at her 
hat tl death; and therefore not to be allowed. But it was held by 
cone WW two other juſtices, (and, as it ſeems, it is the better opinion, ) that 
ade bi the deviſe was good as an executory deviſe. 'They agreed to the 
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' caſe of the deviſe to the heirs of J. S. though he had an eſtate 
for life, becauſe intended a preſent deviſe without other words: 
but, when the intent appears, that it ſhall take effect in future, 
{it is otherwiſe. And here the deviſor recites, that the lands 
were his wife's for her life, and therefore he did not intend the 
deviſe to take effect till after her death; as, when lands are de- 
viſcd to A. after the death of B., or to the heir of J. S. which 


ood, b {1:11 be born, theſe are good executory deviſes, and the land 

Jas ve ſhall deſcend in the mean time to the heirs at law of the de- 

ad bee riſor. So, a deviſe to a perſon that ſhall marry his daughter, Nc. 

een pe And in caſe of executory deviſes, it is not neceſſary there ſhould 

2 be a deviſee in efſe at the death of the teſtator; and the 'contin- 
alwa) 


gency is frequent and ordinary, and confined to one life, and 
ſo not within the danger of a perpetuity, as it would be, if it 
' were after ſuch a one's death without iſſue. And all the court 
beld clearly, that if the deviſe were good at all, ic muſt be as 


xs of C 
ays read 
ſurviro 


; ready a executory deviſe, and not as a remainder; for though the 
might ie hath an eſtate for life, yet this is a new original deviſe, to 
her co tike effect after her death, and not as a remainder joined to her 
a real edle. Alſo, as to the ſecond point all held, that if this was 
. Wi a executory deviſe, it was not barred by the common recovery, 
ce upon cording to Pell and Brown's caſe; for it hath no exiſtence at 
in deu an till the contingency happens, and therefore there can be no 
ay bee tecompence in value; for a valuation cannot be put upon that 
n wi Fhch is not, 

* 


y bound 


2. lis wife by indenture covenant to levy a fine to the uſe of the 
on 


teirs of the huſband upon the body of the wife to be gotten, 
Kordingly, and after they have iſſue a ſon, who died without 


es; and after the huſband dies without iſſue: and if the heirs 
if the huſband, or the heirs of the wife ſhould have the land, 
Vs the queſtion ? And for the heirs of the huſband 1 4 
1 
gu 
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* Huſband ſeiſed of lands in fee, in right of his wife, he and 4 Mod. 53. 


Caſes in 


Parliament, 


104. Davis 


temainder to the right heirs of the huſband : the fine is levied v. Speed. 


Fearne's 


ide in the life of the baron and feme; and then the feme 428.8. 81 


796 
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FS 3 £18 
te gued, that this ſettlement being by way of uſe, was like a will . then 
© be conſtrued according to the intent of the parties: and then hi; 
« the huſband would have an eſtate for life by implication, hid here 
« being united to the eſtate limited to the heirs of his body, I catic 

x Med. 98. would make an eſtate-tail in him: and for this was cited PH with 
221. 15% ( v. Mitford, where upon a covenant to ſtand ſeiſed to the uſe ¶ ¶ ceſlic 
5 5 « the heirs male of his body, on the body of his ſecond wife, it ui certa 
1 Leon. 75. “ adjudged, that this limitation carried an uſe to himfelf, in w- not b 
Raym. 228. 44 all his heirs were included; and therefore, he having an eſta : nec 
5 . 120. for life by implication, till the future uſe came in ee, made ii only 
139. . whole an eſtate-tail in himſelf: ſo here. And though W (all 
x Ro. Rep. « eſtate here was the wife's, yet ſuch uſe to the huſband mig Ind! 
"ou &« well ariſe by implication, becauſe both joined in the deed - »y 7 
& fine, though it could not refult back to the huſband, becauW* body e 
&« he had none before. Beſides, it was urged, that he had an eſta war: 
& for life as tenant by the curteſy. 2dly, If no eſtate ariſes to th 3; a f 
« huſband by implication, yet it ſhould be good to the heirs of ſhall « 
« body by way of ſpringing uſe, and the eſtate, in the mean ting therec 
de ſhould remain in the feme and her huſband, till the death of i years, 
« huſband : and that it was no more, than if the deed had On 
« clared the uſe after 20"years, or other future time, to the hen in B., 
« of the body of the huſband, But on the other hand it was a ny «; 
« gued and adjudged, that here being no particular eſtate to lui lore | 
t port this laſt remainder, it was void, and then the fine was OF nale: 
&« the uſe of the wife and her heirs, ſhe being owner of the eltatgF iſue; 
ce that here was no particular eſtate was plain, becauſe the he :n eſta 
« of the body of the huſband were limited to take preſently, of the 
<« that during his life they cannot do. 2dly, If it was intended ii If this 
« heirs of the body of the huſband ſhould take in futuro, that thet deviſe | 
ce muſt be an eſtate ſomewhere to ſupport the limitation till lon die 
c could take effect: that here was no ſuch eſtate to the huſbi hath nc 
« exprefled; and implied it could not be, for if any eſtate ſbo caſe, fc 
<« ariſe by implication, it muſt be to the wife who was owner OE to be a] 
« the whole; and then, the dying before her huſband, there ag was Cor 
© aneſtate was wanted to ſupport the remainders during his UWP the dea 
&« "Chat this was a caſe of a deed executed in the life of the pal land, | 
« ties, and not of a will where large allowances are made in cltate.t; 
« your of ſuppoſed intentions by reaſon of perſuns being ſurpiiq C more 
« by ſickneſs and wanting counſel ;| but the rules of law alwi fonant | 
t govern in conſtruction of deeds. That the notion of a {pri nore th 
ing contingent uſe is hardly intelligible in itſelf, and by due, w. 
« means applicable in this caſe z becauſe no words here date ſtranger 
ic relation to a futme time or contingency z and to allow ſuch vere he 
« mitations in deeds, would make them as uncertain as wills, CO e na 
« ate intentions not exprefſed, raiſe uſes by implications nevt 51. 
« tended, and in ſhort deſtroy all the difference between good conditio: 
© bad conveyances; produce a confuſion in property, and =, * w. 
4e all purchaſes unſafe and precarious. And therefore the ft © land, 
« ment for. the heirs of the wife was affirmed. . -. - - * Morided 


t, and 
d 
{ 


Vau 259. „ One having iſſue a ſon who was heir apparen a 
261. 270. & daughters, deviſes in theſe words, I it happen my fon 5. F 
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tus daughters to die without iſſue of their bodies lawfully begotten, Gard 
« then all my lands ſhall be and remain to my nephew D. and Sb<idoa., 
« his heirs for ever. The deviſor dies, and it was held, that 


Which hcre was no expreſs eſtate given; nor was there any by impli- 
ody, cation; becauſe then it muſt be either a joint eſtate for life, 
4 PW with ſeveral inheritances in tail, or ſeveral eſtates-tail in ſuc- 
» uſe M ceſſion one after another. The laſt it cannot be, becauſe un- 
it wi certain which ſhall take firſt, which next. And the firſt it ſhall 
Who not be, becauſe the heir at law ſhall not be diſinherited without 
n eſtas neceſſary implication, which in this caſe there is not: for it is 
ade only a deſignation and appointment of the time when the land 
ich th mail come to the nephew; as if he had deviſed thus: I leave: 

d mig nd te deſcend, or 1 give my land to my ſon and his heirs, till he and 
ed an ny {109 daughters die without iſſue, or fo long as any heirs of the 


lady of him and my tuo daughters ſhall be living, and then, or for 
an eſta wart of /uch heirs, I deviſe the ſame to my nephew : this is good 
s to as a future and executory deviſe, and in the meantime the land 
rs of H ſhall deſcend to the heir at law, he having made no diſpoſition 
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ner v. 


an tim thereof. So, a deviſe that J. S. ſhall have his lands after 20 

th of H years, Oc. is good for the ſame reaſons, _ | 

had def} © One by will deviſes thus: I give to my daughter A. my lands 2 Saund. 
the hens is B., if my /on C. happen to have no iſſue male, after the death of . 


t was 


te to ſu 
1e was! 
he eſtate 
the hei 
ntly, an 
ended tl 
that het 


ion ti 


e huſba! 
ate {houl 
; OWNer ( 


pl 


iſſue; and then C. dies: and one doubt was, if A. ſhould have 
an eſtate for life by the deviſe, becauſe at the time of the death 
of the wife C. had iſſue male, though that iſſue after failed, viz. 
If this was a remainder to A., or a contingent, or conditional 
U lon die without iſſue, that this is a conditional deviſe, and J. S. 
bath nothing till the contingency happens. (But guere = 
| caſe, for that deviſe tends to a perpetuity, and therefore is not 
to be allowed ?) And the court were of opinion, that the deviſe 


here ag vas conditional, and that C. having iſſue male at the time of 
g his i the death of the wife, A. is only to have the 5 J. and not the 
f the pal and. Note alſo ; Keeling was of opinion, that this was an 
1ade in | eltate-tail in C.: but Tuñiſden contra, that nothing was given to 
g ſurpri C. more than to a mere ſtranger. And this ſeems moſt com- 
law ala ſonant to the caſes before mentioned. And then it was no 
if a (prin fore than an executory deviſe to A., if the ſon died without 
and by due, which gives no more eſtate to the ſon, than if he were a 
ere hare i ranger ; nor alters any eſtate which the law gives him, if he 
ow ſuch E vere heir at law, But by reaſon of the words, I he have no 
; wills, e male after the death of the wife; and if he haue, then A. to 
15 never 51. only ; theſe words make the executory deviſe to A. 
en good conditional ; and in this caſe the ſon having ifſue after the death 
and tra © the wife, whereby the 5 J. became due, A. cannot after have 
e the jun tc land, though 1 iſſue fails; becauſe a recompence was 

ps Porided for each fide of the contingency ;z and when one has 
t, and : « taken 


n B. and 


« f 


, , . . . A Sid. 445» 
my wife ; and if my ſon C. have iſſue male, then the ſaid A. to K. 

' have 5 I. only, in lieu of the ſaid lands ; and dies: C. hath iſſue Allen 3 
male: the wife dies: and after that, the iſſue male dies without Mvington. 


deviſe? And it was ſaid, that if I deviſe lands to J. S. if my Supra 761. 
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Remafnder and Reverſſon, 
ee taken place, the other is ſhut out, as if it had not been men , Ane 
« tioned. | « land 

« A. hath iſſue B. her fon by a firſt huſband, and C. and com 
« her ſon and daughter by E. a ſecond huſband." F. the brothel « to a1 
« of A. being ſeiſed in fee of lands, deviſes them to A. his ite beer 
« and heir for fo long time, and until her ſon C. ſhould attain . forr: 
« full age of 21 years, and after he ſhall have attained his fu for i 


« age, then to him and his heirs for ever; and if he die befor « troy 
“ his age of 21 years, then to the heirs of the body of E. andt 
their heirs for ever, as they ſhould attain their reſpectiye ag 
« of 21 years. F. dies, and C. dies, and the queſtion was, if E) C 
« ag heir to A., or D. either as heir to C. her brother, or as bei 
& of the body of E. ſhould have the land? And for B. it was ar 
« gued, that nothing veſted in C, till he attained 21, but the free: ;, 
ce hold and inheritance in the mean time deſcended to the heir i. 8 
« law of F., for A. had but an eſtate for years, viz. till C. attain: 5.4 e 
« 21: then A. having but an eſtate for years, and C. nothing ii |... 
« 21, the fee muſt in the mean time deſcend to the heir at h nined 
« F., and there it ſhall continue, becauſe the contingency ne it the 
« happened, C. dying before 21. Alſo, the deviſe to C. bein: te re. 
« but contingent, viz. if he attained 21, the eſtate for years of WM: ;j.; th 
« was not ſufficient to ſupport it; and for that reaſon it was void: nue 
« And D. cannot take as heir of C., and then the land deſcends WF: te cos 
ce the heir at law of F. 2dly, D. cannot take by the deviſe tot being : 
<« heirs of the body of E., for admitting it to be an executory d der w! 
« viſe, yet E. her father being alive when it was to veſt, there there 4 
« no perſon within the deſcription to take it, for non eff here: 
« wventis; and there alſo it deſcends to the heir of F., which is! 
« the plaintiff, But for D. the defendant it was argued, that i But 
. « fee veſted preſently in C., there being only an eſtate for years WI is requ 
« A. and they relied upon Borafton's caſe, where there was 2 where 
« deviſe: and there, from C. it deſcended to D. as his filter WF" an aqv 
« heir. 2dly, If not as heir to him, yet as heir of the body OF" neceſſa 
« E. by way of executory deviſe, which needs no particular ela «x11... 
« to ſupport it; for though E. her father was living at the day itt, 
te of C., yet he was dead before D. attained 21, when only ſhe» tion an, 
« to take; and the eſtate in the mean time deſcends to the heir WM cedes + 
« Jaw of the deviſor; and without making it an executory de innexe, 
« it would be void, being limited after the fee to C., and the ettate a 
« fore it cannot be good as a remainder, but the eſtate of C. will « 1, B 
« was veſted being now diveſted by virtue of the original cont cond 
« tion, he dying before 21, it returns to the heir at law of the zd, | 
ce viſor till the fall age of the heir of E., and until . a d MT here n 
« though it be after their full age, and then it is carried oer « ,, - 
te the heir of C. by virtue of the executory devile. " Wreeah] 
1 H. tenant for life levies a fine came ceo, &c. to the reverl conditio 
« er, to the uſe of the conuſee and his heirs, upon condition . ch,! 
60 Pay to A. 4 /. annually, and that for default of payment it DO fuch 25 ; 
« be to the uſe of A. for life: the conuſee makes a feolffment? bow the 


ﬆ and then there is a default in payment of the 44. 2 
1c this feofiment the future uſe was deſtroyed, was the que 
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« Ard per cur. It is not: for this is a charge or burden upon the 
lands, which goes with the lands into whoſe hands ſoever they 
come. And one judge thought that it was a condition, being 
« t0 ariſe to the conuſee himſelf who levied the fine z but if it had 
been to have ariſen to a ſtranger upon condition, the non- per- 
« formance thereof would have created a ſpringing uſe to him, 
« for it is merely a tie and charge upon the land which is not de- 
« troyed by the feoffment.” 


FD) Of Remainders that ariſe on Conditions prece- 
dent or ſubſequent. 


5 JT is a maxim frequently urged in our books, That a remainder 
cannot be limited to begin upon a condition annexed to the 
( firſt eſtate, but that for breach of the condition the feoffor or 
eſſor muſt enter, and by that entry, the firſt eſtate being deter- 
' mined, the remainder is deſtroyed, becauſe it cannot take effect 
at the inſtant of the determination of the particular eſtate. For 
i the remainder paſſing out of the feoffor or leſſor at the ſame time 
that the particular eſtate is created, and being to take effect in 
' rirtue of the firſt livery, when the feoffor or leſſor re-enters for 
the condition broken, that deſtroys the force of the firſt livery, 
being an act of equal notoriety therewith, and then the remain- 
der which was to take effect thereby can never ariſe, becauſe 
' there wants the ſolemnity required by law for that purpoſe.” 


[1Br.r55.a. 
pl. 83. 

253. 4. 

pl. 18. 
Perk. ſect. 
831. 

Litt. ſect. 
721. Co. 
Litt. 378. 
Co. 36. 88. 
Plow. 25. 
29. 33· as 
35. 10 Co. 
86. b. Dr. 
and Student. 
Lib. 2. c. 20. 


23. fol. 198. 
206. 


Roll. Abr. 474.1 


* But, becauſe the reaſoning holds only where livery of ſeiſin 
* requiſite, and yet the law ſeems to be the ſame in other caſes 


" where no livery is requiſite, as upon a leaſe for years, grant of 
"an adyowſon, common, rent in eſe, &c. puck it will be 
* neceſſary to conſider the following diſtinctions, for the better 
explanation and underſtanding hereof : 

* iſt, The firſt diſtinction to be obſerved, is between a condi- 
ton and a limitation: and 'n caſe of the condition, when it pre- 
cedes the veſting of the remainder as the cauſe thereof, and is 

| annexed to the firſt eſtate 3 and where it is annexed to the firſt 
eltate abſolutely without any regard to the remainder. 

* 2d, Between a deed and a will, where in both the ſame words 
af condition are made uſe of for the veſting of the remainder. 
zd, Between a limitation over in ſuch caſe of a will, and 
Where no limitation is made over. 

Kath, Between remainders that are to ariſe upon conditions 
Freeable to the rules of law, and ſuch as. are to ariſe 
conditions repugnant and againſt the rules of the law, 

5th, Between ſuch words as actually make a condition, and 
ich as are only deſcriptive of the time and manner when and 
the remainders are to ariſe and take place. 


6 x, Between 
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© 1. Between a Condition and a Limitation, and in caſe of thi 

Condition when it precedes the veſting of the Remainder af 
© the Cauſe thereof, and is annexed to the firſt Eſtate; ang u 
© when it is annexed abſolutely without any Regard to ti 4 
© Remainder.” 74 
co. Litt. « As to the firſt diſtinction between a condition and a lim befo 
201. 214+ 4 ation, * a condition is properly ſuch, as goes in abridgme n in c: 
—— and reſtraint of the eſtate firſt given, upon ſomething to be don liver 
(a) Moor, or not done by the perſon who takes the eſtate, or by him wh © upon 
292. Co. (makes the eſtate, or to happen during the continuance of th i 
— © eſtate. (a) A limitation is ſuch as limits and circumſcribes ti eſtat. 
Plow. 413. © eſtate to continue fo long only, and no longer, than till ſuch the r 
Oro. Eliz. «thing happens, or till ſuch a thing done or not done by the pet if it | 
3 4x, © ſon who takes the eſtate, or any other; ſo that upon the happen over 
© ing, performance, or non-performance thereof, the eſtate but u 
facto determines and expires as certainly as if it had been mad cedec 
© for life or years; and upon ſuch an eſtate a remainder may © that | 
© limited, as well as after an eſtate for life or years,” „ as H bis he 
et appeared already in part, and will ſo more fully hereafter, | per ce 
ce But in caſe of the condition when a remainder limited ther limite 
« after ſhall be good, and when not, depends upon the differenq take : 
&« firſt mentioned: in the one inſtance, the remainder can ne and d 
te take effect by reaſon of the condition, but in the other, the i terms 
ce mainder takes effect preſently, and thereby deſtroys the c But 
« dition.“ ' tion tc 
Perk, ſet, * Therefore, if a man makes a leaſe for life or years of lands, I defaul 
$30. grants an advowſon, common, rent in eſe, &c. to one for life « ' leflee, 
— years, upon condition, that if the leſſee or grantee do not . makes 
© ſuch a ſum of money, that then his eſtate ſhall ceaſe, and that WI brut. v 
© ſhall remain to B. for life, years, or in fee; this remainder is v0 for life 
f for theſe reaſons. Firſt, Becauſe it does not veſt as a remai_i ber ve! 
« der preſently, but is to ariſe upon breach of the condition on bon fo 
« Secondly, Upon breach of the condition it cannot veſt, becuſſi © the 
© none can take advantage of the breach thereof, but only! '&ilor fl 
party from whom the condition moves, and his heirs. - Third parame 
When they have taken advantage thereof by entry or claim, u eterm 
« particular eſtate is thereby determined, and the leſſor or gr would 
© in of his firſt eſtate, as it were a6 initio, by title paramount % {that he 
© eſtate given or granted; and then if the remainder cannot lis own 
© at the inſtant of the determination of the particular eſtate, tc lironge 
never after take effect, and by conſequence is defeated , 890d th 
© gone.” L hae Mer the 
ro. Elia. « This caſe, though I do not find it in terminis in the book amd the 
360. ie ſeems to be well warranted by the caſe following, = * the 
— 2 A. ſeiſed of lands in fee, let them to B. for life, remain! court 
Vide © to C. for life, provided that if A. hath ifſue a ſon dung, 2. Dig; 
comes bie, who ſhould live to the age of five years, that then the ö rr 
4. 1 595, limited to C. ſhould ceaſe, and that it ſhould remain to —. - 
« in tail: 4. hath iſſue a ſon, who lived to the ſaid age, and! 7 a 
I 3 8 Nl | ag 


Aru 
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 remaindet limited to C. ſhould ceaſe, and the remainder to the 
i (an be good, was the queſtion. And per totam curiam it was 
adjudged, that the remainder to the ſon was void: wherein it 
« appears f, That this was properly a condition, becauſe upon 
i the happening thereof it was to ſhorten and abridge the eſtate 
before given. Secondly, This cafe proves the law to be the ſame 
tin caſe of things which lie in grant, as of thoſe which lie in 
( livery ; for here it was not the particular eſtate that was to ceaſe 
' upon the condition, but the remainder, and that lies in grant. 
i Thirdly, Though the condition here was not annexed to the firſt 
( eſtate, yet it was annexed to the eſtate immediately preceding 
the remainder to the ſon; and ſo to this purpoſe is the ſame as 


' over. Fourthly, It appears that the remainder was not to begin 
but upon the condition performed, and ſo the condition pre- 
( ceded the veſting of the remainder. Fifthly, This caſe proves, 
i that none ſhall take advantage of a condition but the leſſor and 
| his heirs, and therefore the remainder to the fon who was a ſtran- 
ger could not ariſe thereby. Sixthy, That this remainder _ 
' limited to begin upon a condition precedent, whereof none c 

take advantage but the leſſor and his heirs. is for ever defeated 
nd deſtroyed, becauſe it cannot take effect according to the 
terms limited for veſting thereof. | f 


(if it had been for life, upon ſuch condition to ceaſe and remain 


But now, if one makes a leaſe for life or years, upon condi- Perk. ſect. 
' tion to pay ſo much at a day certain, or reſerving rent, and for + 


lands, A default of payment a re-entry, remainder after the death of the 214. 338. 
rar life | flee, or after the years, to B. for life or in fee; or, if one Co. 40. 
o not i makes a leaſe to A. for life, remainder to B. in fee, rendering — Abe, 
nd that I rent, with clauſe of re-entry for default of payment by the tenant Ceo. Els. 

ler is wei for life, and to retain during his life; in theſe caſes the remain- 8 
a rem er veſts preſently in B., and has no dependance on the condi- pA. K 


tion for its taking effect. But, if the condition ſhould be broken, Send. Lf. | 


tion on 

x, becu er the rent arrear, B. cannot enter, being a ſtranger; and if the 8 
t only '&fſor ſhould enter, he would be in of- his firſt eſtate by title 4, qr 
Third Paramount the remainder, and then the particular eſtate being &c.] 
claim, ü | (termined before the remainder could take effect, the remainder 

or gran ould thereby be deſtroyed. But this would be unreaſonable 


that he ſhould deſtroy the remainder which was well veſted by 


mount 


annot e own grant; and ſince every man's grant ſhall be conſtrued 
tate, it hongeſt againſt himſelf, and this muſt be do ſupport and make 
feated u £201 the eſtate he has parted with; therefore by ſuch remainder 


der the condition is deſtroyed, and the power of re- entry gone, 


che boch ad then the firſt eſtate is abſolute, with the remainder over; 
„ 4 wh ©"! the leffor has no remedy for the money or the rent, but in 
remind court of equity. i 
during 


Diſtinction between a Deed and a Will, when in both the 

' lame Words of Condition are made uſe of for veſting the 
emainder, 

* Here we muſt obſerve, that though in caſe of a deed, 


the condition deſtroys the remainder, or the re- 
% V. 3F * mainder 
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* mainder the condition, as appears before, yet in à will it ig 
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t ſo 
C if 
6 th 


otherwiſe. | | 
© Thus, one ſeiſed of lands in fee, deviſeable by cuſtom, by 


will deviſed them to J. S. a clerk, upon condition that he ſhould p 

be a chaplain, and fing for the ſoul of the deviſor all his lfe, we 
and that after his death the land ſhould remain to J. D. mayor the 
of $. and his ſucceſſors, to find a chaplain perpetually to ng « ;, 
for the ſoul of the deviſor, and dies. J. S. being of the age oH « {-1; 
twenty-four years enters, and holds the land for {ix years, aud the 
is not a chaplain ; the heir of the deviſor ouſts him; then J. gu 
brings an aſliſe, and upon the pleading thereto by the heir, andi con 
all this matter found, the aſſiſe went for the plaintiff; whence non 
my Lord Cote infers, that this was no limitation, becauſe then ti fot 
eſtate of J. S. would have been iþ/o fas determined, and th . 
eſtate caſt upon J. D. and then J. S. could not have recovered WM « { d 
ſecondly, That this being a condition, J. D. in remainder coul mine 
not enter for breach thereof; and, th:rdly, Since it was adjudgei cond 
likewiſe againſt the heir that he could not enter for the condition con 
broken, therefore the condition by the limitation of the remain hd 


der over muſt be deſtroyed. But Perking in citing this cal ws 
holds, that for breach of the condition the heir might enter, n nta 


yet that the remainder ſhould not be defeated thereby, but H 11g, 
after the death of J. S. it ſhould well take effect; and with YM exc!;, 
agrees Dyer in a like caſe, and takes the diverſity between a2 can e. 
mainder by deed with livery, and a remainder by will; for in ci piving 
of the deed, the entry for the condition broken defeats the liver * fore + 
and, by conſequence, the remainder which depends. thereof er 1 
but in caſe of a will the remainder is g9od, though the particu” able, 
eſtate never was good, or be defeated before the remainder call perfor: 
take effect, which muſt be as an executory deviſe, not as 3 or not, 
mainder ; for then it ought to veſt when the particular eſa F take 2c 
ends; and without queſtion, as an executory deviſe, ſuch limit 7 perf 
tion over ig good; and therefore, where Plowden in citing Fs :, ariſ 
caſe holds it to be a limitation, and not a condition, becauſe t and de! 


by the entry of the heir the remainder over would be defeatei 
this reaſon holds not, when by conltruing it an executory dev 
it may be made good, and yet the condition be preſerved. 

© So, where A., ſeiſed of lands in fee, having iſſue three fo 


Nſeſion, a 
a, 
bs * tate, 4 


ited to a ( 
Kant oft ate 


ae, 40g. | 


B., C., and D., deviſes the lands to his wife for life, ſub cn 
tione quod ipſa educubit pueros teftatoris in eruditione et bonts is if Ther, 
the remainder to D. his ſon in tail, and dies; the wife ens, , 
and breaks the condition: and if B., as heir, ſhould enter f 1 * F 
the condition broken, or if D. ſhould enter as by linutation, tt, bs e 
if the condition was deſtroyed by the limitation over, were cr his b 
queſtions ; et per totam curiam, as my Lord Cote cites it, 1 , 4... _ 
held to be no limitation, becauſe there are expreſs words of ef +. mon 
dition; and if it be a condition, then the heir, by his ent! Fas adi 
breach thereof, would defeat the remainder likewiſe, wh i... -; 
not reaſonable; therefore it was held, that by the limitation "ns... F 
the condition was deſtroyed. But in Dyer, which ſeems © lime. 
the ſame caſe, it was held the condition was not dejt1 but drezch th 


Remaihder and Reverſfoii; 
it 8 * for breath thereof, the heir ſhould enter, and hold during the 
i life of the wife, and yet that after her death D. ſhould have 
„ by * the land, which muſt be by way of executory devi/e. £40 
hould But, however the law might have ſtood when deviſes of lands 
life, were not very frequent, it is now ſettled, that, in cafe of à will, 
mayor the deviſte in remainder ſhall enter for breach of the condition annexed 
0 Goo © 72 tbe fir? eftate, be it deviſed to a ſtranger, or to the heir him- 
age oo elf. This conſtruction was introduced to ſupport the intent of 
„ and the teſtator, which otherwife, in many caſes, would be totally 
J. © fruſtrated, and his will ſet aſide : and, to make way for ſuch 
r, and © conſtruction, they held, that, by nonpayment of the ſum, or 
' nonperformance of the thing directed to be done, the ate of the 
firſt deviſee determined immediately without entry or claim, and then 
' the remainder ſucceeded as if there had been no condition at all; and 
'{ they changed the condition into a limitation, which deter- 
| mines the eſtate to the farſt, and caſts the poſſeſſion on the ſe- 


ry * 


* . 
5 2 


Vide title 
Conditiogss, 
Letter (H). 
2 Mod. 2. 
In other 
words, it ig 
now agreed, 
that where- 
ever in a de- 
vide a con- 
dition is an- 
nexed to a 
preceding 


} eſtate, that 


condition 
ſhall operate 
a3 a li\mita- 


i cond by way of immediate remainder. Another reaſon of — 
' conſtruction might be, that ſeeing, by the limitation over, the qe continu- 
remain hand was given from the heir at law, and a new heir made, it ance ana 
ais cal vas now more reaſonable, that this heres factus ſhould take ad- —_— 85 
ter, a vantage of the condition, who was to have the benefit of the egate; and 
but 1048 land, than the heres natus, who, by ſuch limitation over, was that upon 
with hig excluded and ſhut out from inheriting the land; and fince none *>*prexchor 
* . perfurmance 
den a can enter for breach of the condition but the heir, and now, by af it (as the 
c in eiii viving him the land, the deviſee is become heir thereof, there- caſe may be) 
he liver © fore they conſtrued ſuch heres factus to be the heir who ' ſhould 3 
chereon enter for breac' of the condition. And this was ſtill more reaſon - % favs de- 
particu" able, when the firſt deviſee was himſelf heir at law. and was to termine _ 
inder ci perform the condition; for, otherwiſe, whether he performed it pan ny 
t as 2 or not, the remainder could never take place, ſince none could cam; and 
lar eſt *taxe advantage of the breach thereof but he himſelf Who was the Imita- 
ch limit ' to perform it; and, by conſequence, the remainder, which was gan 3 
citing M to ariſe upon the breach of ſuch condition, would be prevented upon adu- 
1 . . 
-auſe th and deſtroyed; and the intent of the teſtator eluded®; ally com- 
defeats voſſe | LS . : . A "FA, B+ 
4 le daheſion, and the perſon claiming under it, wh-ther heir or ranger, ſha!l have immediate right to 
tor) de tate. Thus indeed is the teſtatot's intention eſſectuated, by ſubſitantiatinę the reminder, though 
od; mited io a ſtranger 3 and enforcing the performance of the condition by the determination of the pat- 


Barge, 409, 4th edit. Jide Plow. 408. Scholaſtica's caſe, & infra, $11. 


Kuar eſtate upon the breach of it; notwithſtanding that particular eſtate be limited to the heir himſeif. 


Therefore, where à copyholder in fee of lands; deſcendible in welcock v. 
f 125 aug Engliſh, having three ſons and a daughter, ſurrendered ee 

d enter i dis land to the uſe of his will; and after by will deviſed his land 8 
nitatiom do bis eldeſt fon in fee, (for ſo it was conſtrued,) paying to each 24 
r, were 7 0 his brothers and his ſiſter 40 J. within two years after his 2 Le⁰ 
'$ it, r | ith, and died; the eldeſt fon was admitted, and did not pay a wa 
ords of e the money within the two years; the youngeſt ſon entered; it Rolls > 
is — vas adjudged, that his entry was lawful; for though in a will 21). ang in 
ſe, we the wor paying amounts to a condition, yet, if it ſhould be con- Cn 
*..ti0] 0 $ / Sv y x 8 z» Yer, dein bouzs. 
itatio 1 meda condition, in this caſe it would deſcend on the eldeſt ſon 
cu limſelf, who was to perform it, and alſo take advantage of the 


Mach thereof; and then whether he performed it or not would 
3 2 © be 
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© be all one, ſince either way he was to have the land; and ſo the 

«© youngeſt children would be not only without remedy for their por. 

c tions, but there would likewiſe be no penalty upon the eldeſt to 

© enforce the payment thereof; which would fruſtrate the intent of 

© the teſtator; therefore they con{trued the deviſe to the eldeſt 

© ſon paying, c., to be a limitation to him till he made default 

© of payment only, and no longer; and then by ſuch default, his 

© eſtate ceaſing, the nature of the land revives and lets in the 

© youngeſt ſon, who was heir by the cuſtom, fince there was no 
limitation over. 

Hainfworth © So, where one, ſeiſed of lands in fee, having iſſue two ſong 

v. Pretty, © and a daughter, deviſed to his youngeſt ſon and daughter 200 

" © a-piece, to be paid by his eldeſt ſon; and deviſed his lands to 

dor, © his eldeſt ſon and his heirs, upon condition, that if he did not 

pl- 39 1 pay the ſaid ſums, that then the land ſhould remain to his young- 

N © eſt ſon and daughter, and their heirs, and died; the eldeſt fon 

Vaugh. 251. © entered, and did not pay the money; it was adjudged that the 

2 Mod. 26. «© youngeſt ſon and daughter ſhould have the land; for, firf, 

© this deviſe to the elde{t fon and heir, being no more than what 

© the law gave him, without ſuch deviſe, was void. Secondly, if 

£ this ſhould be a condition, it would be defeated by the deſcent 

© on the eldeſt fon, who was to perform it. Therefore, third, 

© it was held to be a deviſe to the eldeſt ſon only, or no longer than 

© till he failed to pay the ſaid ſums; and then to the youngeſt ſon 

© and daughter, which gives them the land by way of imitation, 

© upon his failing to pay the ſaid ſums, But Vaughan, in citing 

© this caſe, holds, the deviſe to the eldeſt ſon being void, that then 

© jt was no more than if he had deviſed, that if his eldeſt ſon did 

© not pay ſuch ſums, that then the land ſhould be to the legatees; 

© which makes a good future executory deviſe, and the land in the 

mean time deſcends to the heir at law, as if no deviſe had been 

© made thereof. This conſtruction is well warranted by the cale, 

© and anſwers the purpoſe for which it was cited by Yaughany 

© but the other conſtruction, in making it an actual limitation, u 

| © more natural and agreeable to the words and intent of the wil. 

Leon. 283. One deviſes lands to A, his wife, upon condition that {he 

ot © do not marry; and if ſhe marry or die, that then the land ſhall 

1 © remain to B. in tail; and if B. die without iflue in the life ol 

HA. that then the land ſhall remain to A. to diſpoſe thereof al 

© her pleaſure; ahd if B. ſurvive A., and after die without 

© iſſue, that then the land ſhall be divided betwixt the filters 0 

© the deviſor, and dies: B. dies without iſſue, in the life of 4. 

© it was adjudged, that A. had a fee by the words to diſpoſe theres 

© at her pleaſure ; and that the remainder to the ſiſters was upon 

© contingent, which never happened, viz. B.'s ſurviving A., bu "My of 

« B. dying before A. the deviſe of the fee to A. was abſolut' entered 

© And though it was doubted if a remainder might be limited ume 

© begin upon a condition precedent, annexed to the ſirſt eſtate, WF" then it 

in this caſe it was, yet, being in a will, it was held to be 2 e, thereof 

« executory deviſe of the reverſion, if the eſtate had been defeat ws con 

© by the precedent condition, and not as a remainderz ot le uch con 


por © ſhe married; and fo the remainder would be made good thereby 

t to © upon ſuch determinable particular eſtate. | 

t of One deviſes lands, deviſeable to A. for life, upon condition that Plow. 27. 
deft if his heir, to whom the reverſion deſcends, diſturb A. or the 414. 

fault ( executors of the deviſor of their adminiſtration, that then the 

„ his WY land ſhall remain to the daughter of the deviſor and her heirs, - 

1 the and dies; A. dies; the daughter brings a formedon in re- 

s no ' mainder againſt the fon and heir of the deviſor, and alleges, 


that he diſturbed A. and the executors alſo; and ifſue was 
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the © the condition ſhould be conſtrued to amount to a limitation till 


805 


ſons Wl joined upon it; which proves that the limitation to the daugh- - 
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ter was good as an executory deviſe, to take effect upon ſuch 
' diſturbance z and the fee, in the mean time, deſcended to the 
heir; and the book adds, that this could not be a condition, be- 
© cauſe then, by the deſcent to the eldeſt ſon, who was to perform 
lit, it would be deſtroyed.” | K 
“ This is true; but this in ſtrictneſs was no manner of condi- 
« tion, but only a deſignation of the time when, and the manner 
« how, the future executory deviſe to the daughters was to take 
« effect, as will appear hereafter. | 
« Ceſeui que uſe in fee before 27 H. 8. deviſes his lands to his Dyer, 117, 
wife for life, ita quod non faceret aut permitteret aliguod vgſtum, b. Hubby's 
« the remainder after her death to his ſecond ſon in tail, and 
dies; and after the ſtatute, the wife commits waſte. * A quere 
is made, Whether the feoffees, or heir of the deviſor, or he in 
" remainder ſhould enter for the condition broken? 
"entry of the heir or feoffees, the remainder be deſtroyed? No 
* reloJution is given in it; but, by the laws beforementioned, it 
* ſeems clear, that if the heir does enter for the condition 
* broken, and hold during the life of the wife, yet after her 
* death the remainder to the ſecond ſon will be good, by way of 
* executory deviſe; for the remainder, not being to take effect 
" by expreſs words till after her death, he in remainder cannot 
* enter upon breach of the condition by making it a limitation, 
: till ſhe does waſte, and to veſt preſently upon ſuch waſte com- 
' mitted,” 7 
A. having iſſue three ſons and two daughters, and the eldeſt Fry v. 
daughter having iſſue B.; and the youngeſt iflue C. A. by his Porter, or 
will deviſes lands to his wife for life; and after her death to his „ 
' grandchild B. and the heirs of her body; provided always, and vent. 199. 
upon condition, that ſhe marry with the conſent of D., E., and 
Fr or the major part of them; and in caſe ſhe marries without | 
uch conſent, or dies without iſſue, then he bequeathed the ſaid 3 Keb. 756. 
' Premiſes to C., and died; B. married G. without conſent of 787. 
"ay of the perſons named for that purpoſe, and thereupon C, 


And if, by 


entered upon her. It was held clearly to be a limitation to her 
"il ſhe married without ſuch conſent, and not a condition; for 
then it would deſcend to the heir at law, and he, for breach 
ereof, might enter and defeat the limitation over; therefore it 
vas conſtrued to be a limitation, and that the marriage, without 
«ah conſent, determined her eſtate- tail, and caſt the poſſeſſion 
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upon C. by way of immediate remainder.” “ And it was (aig, bad 
« that this had received: as many reſolutions as ever any point did, Wl « pay1 
& and nothing but the opinion Co. 10. 40. againſt it, which was iff go 
& held not to be law; and that Cote himſelf was of another the 
* opinion in Welcock's and Hammond's caſe, where the doubt in « pref 
50 Dyer, 316. fo. 5. which was upon expreſs condition, was well WM « the 
tte refolved by conſtruing it to be a limitation. Allo, admitting it WM him 
te to be a condition, yet C., who was the heres faFus by the lj: © (cf; 
„ mitation of the remainder to her, ought to enter for breach 0 
te thereof.“ the 
- © One deviſes lands to A. his heir at law, and deyiſes other bod) 
lands to B. in fee, and if A. moleſt B., by ſuit or otherwiſe, he WM © batt! 
£ ſhall loſe what is deviſed to him, and it ſhall go to B., and dies: fee; 
. A. enters into the lands deviſed to B., and claims them. t ditio 
was held, ft, that this was a ſufficient breach to give title u © limit 
B. Secondly, that if this ſhould be a condition, it would, by the anot! 
* deſcent thereof to A. who was to perform it, and alſo 19 enter « 4 


« was held to be a /imitation which determined the eſtate of 4, 


did not pay to A. 10 J. before ſuch a day, and if he did, then 

the uſe of A. for life, remainder to B. in fee ; in this 

it was held, that if B. did not pay the 10/. before the 0 

A. ſhould have the fee abſolutely; which proves 927 
C 


and caſt the poſſeſſion upon B. without entry. « his f 
„And this conſtruction hath been made, not only in caſes oi © mar 
« laſt wills and teſtaments, but hath likewiſe obtained in con © deat 
« veyances to. uſes, az appears by ſeveral caſes before men © his 
« tioned,” | „ with 
So, where one levied a fine to the uſe of A. and B. his wi © in C 
for their lives, and the life of the longer liver of them; N © men; 
s mainder after their deaths for fix months, to the uſe of the ere © B. a 
s cutors of A., and after the ſix months ended, then to the uſe of © rem; 
C. and D. his wife, and the heirs of their two bodies; and 100 © yeſte 
« default of ſuch iſſue, to the uſe of A. and his heirs; provided © U; 
© that, if it happen the ſaid A., at any time after, have iſſue oli ol lan 
© his body, or any wife of the ſaid A. at the time of his deceaſ by le; 
© to be eiſient with any iſſue begotten by the ſaid A.; that then © life, - 
* after ſuch iflue had, and after 500 marks paid or tendered to © marri 
and refuſed, within ſix months next after the birth of ſul chem, 
« iſſue, that then the uſe of the ſaid lands, immediately after ti © ſhoul: 
c deceaſe of the ſaid A. and B. and the ſaid fix months, ſhall b but if 
to the ſaid A. and the heirs of his body; and, for default 0 lands 
© ſuch iſſue, to the right heirs of A.; then B. dies, and A. ta © mart; 
© another wife; and by Plquden and Dyer, till iſſue and the f Fitzg, 
months paſt, A. hath not any larger eſtate than he had belorg given, 
Hut guere, if by the firſt limitation A. hath not the fee till ie © which 
F and then upon payment, or tender and refuſal of the Je © was 11 
marks, and the fix months paſt, the uſe limited to C. and D. h 
tail, with remainders to A. in fee, does not ceaſe and ſettle notice 
in tail with remainder to him in fee as by limitation? FO * cltare, 
where A. and B. joined in a fine to the uſe of A. in fee, 4 ' naing 


c 
c 
c 
0 
0 


— 
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-faid, WM bad it before /ub modo, or ſubject to be determined upon ſuch Dyer, 314. 
t did, Ul © payment, and a uſe may well be limited to ceaſe in one, and to Fl 96- 


b was Wl © go over to another; and the ſtatute of 27 H. 8. c. 10. carries N. 
zother the poſſeſſion after it; and, in the firſt caſe, the uſe being ex- Ley, 34. 
bt in WM preſsly limited to 4. in fee, muſt, as it ſeems, veſt in him till 
well WM © the contingency happens, which determines that uſe, and gives 

ting it WT © him another inſtead of it, to which the ſtatute carries the poſ- 

the li- WM ſeſhon accordingly. But guere. 


breach One levies a fine, the conuſee grants and renders the lands to Plow. 34. 
the conuſor in tail, upon condition that he and the heirs of his 
© body ſhould bear the ſtandard of the conuſee when he went to 
battle, and if they failed, that it ſhould remain to a ſtranger in 
© fee; this was held a good remainder, to begin upon ſuch con- 1 
dition; but guære of this caſe, unleſs it be intended by way of 


limitation of uſe, which may ceaſe in one, and be limited to 


other 
iſe, he 
d dies; 
m. | 
title to 


by the Wl © another.” | | 

o enter % A. by leaſe and releaſe ſettles lands to the uſe of himſelf for Chan. cat. 
efore it WM © life, remainder to B. for life, remainder to the firſt, ſecond, and _ 

of 4,08 © other ſons of B. in tail, remainder to C. for life, remainder to 2 


his firſt, ſecond, and other ſons in tail; provided that if B. 
married without the conſent of A. during his life, and after his 
« death, of D., E., and F., then the uſes limited to B. and 
his ſons to ceaſe, and then to the uſe of C. B. marries 
„without ſuch conſent, and C. enters, and upon a bill brought 
in Chancery by B. to be relieved for want of notice of the ſettle- 


caſes of 
in con- 
e men 


his wit 


em; ment, they were diſmiſſed to law. Which argues that the uſe to 
the ere B. and his ſons was determined by limitation, and the uſe in 
1c uſe o © remainder to C., which carried the poſſeſſion after it, was well 
and 10 © veſted, and therefore they were ſent to law.“ 
provide Upon a writ of error out of Ireland the caſe was this: A. ſeiſed 3 Mos. 28. 
: iſſuc 088 © of lands in fee, and having iſſue only one daughter, named B., Malone x. 


decealei © by leaſe and releaſe conveys his lands to the uſe of himſelf for 22 


zat the © life, and after his death to the uſe of B. in tail, provided that the 
ed to (MI © marricd with the conſent of the truſtees, ar the major part of 

of (ui © them, ſome perſon of the family and name of Fitzgerald, or who 
after ti * ſhould take upon him that name immediately after the marriage; 
„ {hall d * but if cot, then the truſtees to raiſe a portion out of the ſaid 
lefault 08 * lands for B., and the lands to remain to C.; A. dies, and B. 


A. a: © marries one who neither was nor took upon him the name of 
nd the 188 * Fitzgerald; and the only point on which judgment was there 
ad beſorg * given, was the want of notice in B. of the ſettlement, without 
till 10u which, being heir at law, and ſo having a title by deſcent, ſhe 
the vas not bound 2x officio to take notice of the condition. But this 
and D. * fully proves the poir< in queſtion, that if ſhe had had ſufficient 


ettle in * notice of the condition, her breaking it had determined her 


an? Fe ede, and caſt the poſſeſſion upon C. who was next in re- 
fee, it e ' mainder 

id, then 

1 this cal 


the 02 
that 1 
3 0 4 
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Remainder and Reverſion, 
© 3. Diſtinction between a Limitation over in caſe of a Will, au © 4- L 


Where no Limitation is made over. « dit 
* U 1 up 

«© The third diſtinction I obſerved, was between a limitation 
& over in caſe of a conditional deviſe in a will, and where no l. "A 


ic mitation was made over upon breach of the condition; and both Ml © cond 
parts of this diſtinction ſufficiently appear from the laws already © do n 
« mentioned under the 1ſt and 2d head; I hall therefore "only © good 
« add the two following caſes for further illuſtration' thereof. © the r 


« The firſt whereof was this:“ « again 
Cro. Elis. © A. ſeiſed of lands, and having iſſue two daughters only, deviſe{ Wl unde 
—_— lands to the eldeſt and her heirs, and that ſhe pay to her young - caſes 


v. Paterſon; © Eſt fiſter yearly 30 J. And per cur.— This was a condition, for The 
Swinb. 215. © otherwiſe the youngeſt ſiſter would have no remedy for the rent feoffm 
and being a condition, it deſcended upon both the daughters u es! 
© heirs, and for breach thereof the youngeſt might enter into a] male © 
'© moiety of the land with her ſiſter ; for there being no limitation ben, ar 
© over to the youngeſt for default of payment, if ſhe had not ' ſons in 
© been equally heir with her fiſter, ſhe would have been without fue, + 
© remedy. | lien, 
Cro. Jac. 6. * Yo, where a copyholder in fee of lands in Borough Engiſt i vd, © 


donor 01 
defeat n. 
ltereupc 
Pugnant, 
nd veſte 
une veſt 
atemptin, 
Ucertaiy 


Nall be f 


by cuſtom ; for otherwiſe, if it ſhould be a condition, by the de- 
ſcent to the eldeſt ſon, it would be merged and defeated. But 
quere, if the land had been deſcendible to the eldeſt ſon as other 
inheritances at common law are, and ſuch conditional deviſe had 
© been made thereof to the eldeſt fon without any limitation over 
© for default of payment, quzre if in ſuch caſe the legatees had 
© any other remedy than by bill in equity for their legacies, fe 
© the land not being given to them, it will be hard to maintah 
that for breach of the condition the land ſhould go over to them; 
© therefore in ſuch cafe it ſhould ſeem they have no remedy but 
© it Chancery, where the eldeſt ſon will be looked upon # 
© truſtee for the payment of ſo much money to them. 


"was © having iflue three ſons, A., B., and C., ſurrendered his land u N ac 

Pophe 250 © the uſe of his will, and after deviſed them to B. in fee, upon nd eſt 
condition that he ſhould pay to his four ſiſters 20 J. a- piece i be wer 
their full age, and died; A. the eldeſt ſon had iſſue two daugh- ttely tc 
ters, and died; B. was admitted, and did not pay the 20% de ind 
a- piece; C. the youngeſt ſon entered: it was objected, that tha dis ca 
s was a limitation to B. till he failed to pay, Sc. and fo ſhould go the ſon 
© to the youngeſt ſon, who was inheritable by the cuſtom. But af the c 
© it was adjudged to be a condition, and that for breach thereof Gone if 
< the daughters of A. the eldeſt ſon ſhould enter; but it ſeems ben 1s t 
© that after ſuch entry the heir by cuſtom ſhall enter upon them, dition 0 
© But quere, if the deviſe had been to the eldeſt ſon upon ſuch *maind 
© condition, this had been a limitation, which, upon non-payment, tne don 
© would have carried the land to the youngeſt ſon, who was beit bereof, 
6 
* 
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Remainder and Reverſton. 


= Ft Diſtinction between Remainders that are to ariſe upon Con- 
, « ditions agreeable to the Rules of Law, and ſuch as are to ariſe 
upon Conditions repugnant and againſt the Rules of Law. 


* « As to the firſt part hereof, how far remainders upon ſuch 


boch! conditions, and ſo far as they may be called conditions, which 
« do not go in reſtraint and abridgment of the firſt eſtate, are 


1 « good, will appear under the 5th and laſt diſtinction. But as to 
* « the remainders that are to ariſe upon conditions repugnant, and 
( zgainkt the rules of law, this has been already cleared in part 
eviſel © under the firſt diſtinction, and will now fully appear by the 
Mm k caſes following:“ 5 ; 
n. ft © Therefore, if one by his will, by covenant to ſtand ſeiſed, 1 Co. 83. 
1 i {{ofment to uſes, or other conveyance whatſoever, gives or con- — 31. 
ter u veys lands to, or to the uſe of A. his eldeſt fon, and the heirs 6 Co. 40. 
iat male of his body, remainder to, or to the uſe of B. his ſecond 9 Co. 27, 
iration ſon, and the heirs male of his body, and ſo to the third and other — Eliz. 
ad nat bons in like manner; and after adds a proviſo, that if A. or his Cre. Jac. 
thou fue, or any other of his ſons in remainder, ſhall attempt to 698. 

i hen, Oc. or ſhall alien, Wc. by which any eſtate ſhall be bar- _—_— 36 

, 4 pl. 496. 

gli, ' red, Sc. that then immediately after ſuch attempt, and before Swinb. 112, 
land wo any act executed, or immediately after ſuch alienation, the uſe 


nd eſtate of him ſo attempting or aliening, c. ſhall ceaſe as if 
| he were naturally dead, and that then it ſhall remain immedi- 
daugb -T ae to ſuch perſons to whom it ought to come by the intent of 
\e 20 dle indenture or will, or to him in the next remainder, &c. In 
hat this dis caſe the remainders are actually veſted as remainders in all 
ould go de ſons; but, as to their taking effect in poſſeſſion upon breach 

of the condition, or ſooner, or otherwiſe than they would have 
lone if there had been no condition at all, the proviſo or condi- 
it ſeems dom is totally repugnant and againſt law; for be it either a con- 
a them. dition or a limitation, it cannot carry over the eſtate to him in 
on ſuch emainder upon breach thereof. For if it be a condition, then 
ayment tne donor and lis heirs only can take advantage of the breach 
as beit bereof, not thoſe in remainder who are ſtrangers; and if the 
che de nor or his heirs enter for breach of the condition, they thereby 
d. But {feat not only the preſent eſtate, but all remainders dependant 
as other bereupon. If it be a limitation till they alien only, yet it is re- 
»yiſe bad bagnant, that when by the alienation the eſtate is actually ſettled 


„ upon 


ion over «veſted in the alienee, the ſame alienation ſhould at the ſame 
tees had ie velt and ſettle the eſtate in another; and for the words 
cies, foil **mpting, endeavouring, or going about to alien, they are of too 
naintain certain a fignification to receive any countenance, and what 


o them i tall be ſaid a ſufficient attempt, and what not, is hard to deter- 


nedy but dine; beſides that, all ſuch clauſes tend to perpetuities, to fix 
pon 25 es in families unalienable, that they can upon no exi- 


acies or emergencies whatſoever diſpoſe thereof, to provide for 
quent ofgtheir debts, their wives, or younger children; and 
Ub they deſtroy and enervate the force of fines and common 


[*1eries, the great and common aſſurances, whereby men hold 
| f' = 8-Quoie 
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Cro. Jac. 61. 
10 Co. $6. 
Moor, 772. 
Loveit v. 
Goddard. 


Roll. Abr. 
472. 


. Skin v. 


Lady Bond. 


Vent. 32 Fo 
3 Keb. 787. 


Piers v. 
Wynn. 
& wide 
Plow. 408. 
Moor, 543. 


their eſtates, and therefore with juſt reaſon all ſuch clauſes ag 


Remainder and Reverfton, 
i that 
s exploded and diſallowed. ' _ | 6 was : 

One deviſes lands to his ſon J. and the heirs male of his bod} WM tere 
provided that if A. or any iſſue male of his body, alien, give, o chic 
grant the premiſes to any perſon for above twenty years, & devi 
that then the ſaid premiſes, for default of ſuch ifſue male of that 
body of A., immediately upon every ſuch alienation, gift, the u 
6 grant, ſhall remain and come to his (the teſtator's) ſon B., an hall 
© the heirs male of his body, c. and dies; A. enters and male ſo th: 
* a leaſe for a thouſand years, and dies without iſſue male, leaving} Bu 
C. his daughter and heir; B. enters upon her, C. re-enten £1d-it 
It was held i, That the remainder to B. was not to take eff ne, 


but upon alienation and death without iſſue male, and not up ts the 
© the death of A. without iſſue male only. Secondly, That the t the n. 
© mainder being limited to take effect upon ſuch alienation ſhoulWM' «cre b 
© never ariſe, becauſe by the alienation the land is given to anotherffWſ{ ation 
© and then it is repugnant to make the alienation to one ſufficienM the ot 
to carry the land to another,” “ Note; This caſe appears i here 1 
* Croke to. be adjudged in C. B. and B. R. for the daughter of rived | 
« but in Moore it is ſaid, that in error afterwards brought in B. N crctio! 
« the judgment was reverſed, but no reaſons for the reverſal ] !0nabl 
« there mentioned. This caſe agrees with the caſe of An entere 
« Hare above mentioned, where it was holden, that without it befo 
« attempt to alien, the remainder was not to ariſe z and upon ti could 
« point only judgment was there given, without entering into . young: 
« nature or validity of the limitation, which by the foregoing ci ever.” 
« appears to be clearly againſt the law.” The 
© One deviſes lands to A. in tail, upon condition that he ſhah” expre:! 
not alien, and that zf he dies without ſue it ſhall remain to J. Wy" tion o 
fee; after A. aliens, yet B. cannot enter for the condiii perpe: 
© broken, but the heir at common law, becauſe this is not a Hud 
© mitation, but a condition, by Coke and Warburton. But que F tail, re 
if A, aſter dies without iſſue, if B. may not enter; for thou " and if 
the heir enter for the condition broken, and hold till the eta them | 
© tail determined, yet the remainder to B. ſeems good by way „ lands, 
« executory deviſe, to ariſe out of the reverſion veſted in the l perſon 
© by his entry for breach of the condition, and not as an imme. diſcha1 
ate remainder, becauſe it is not to take effect till the death ol : the en 
* without iſſue, and yet the eſtate-tail of A. by breach of the conn! lorce, 
© dition may determine long before. | o him 
One deviſes lands to A. and the heirs male of his body, . the 
« vided if he does attempt to alien, that then immediate . com: 
$ eſtate ſhall ceaſe, and B. ſhall enter: after A. makes a feofimt lt was 
in fee, and thereupon B. enters; and it was adjudged in! if ever 
grand ſeſſions againſt B., whereupon he brought a writ of © Ml alle 
And firft it was agreed, That tenant in tail could not be or tha 
£ ſtrained from alienation by fine or recovery. Secondly, hat © eld, 
bare attempt would be no breach; but then it was argued, 5 bed 
be might be reſtrained from aliening by feoffment, ot other Wl 3 
4 which would amount to a tort, and make a diſoontindauea 1 


ſes irs 


body 
we, o 
s, Ee 
of the 
ſt, If 
B., and 
| make; 
leavin g 
enters 
te efte 
ot up0 
t there 
n ſhoul 
anothen 
'ufficie 
pears 
er of 4; 
in B.N 
erſal a 
Adden! 
thout 2 
upon th 
g into ti 
ding cal 


it he 
1 to B. 
conditi 
g not 2 
But que 
for thou 
the eltat 
by way | 
in the be 
in imme 
death of 
of the co 


body, py 
>diately 4 
a feoffne 


Bemainder and Reverſion. 


that this proviſo imports as much; and therefore the feoffment 
$ was a breach, for that was an attempt, and more; and that 
therefore it ſhould determine the eftate-tail qua by limitation, 
« which would give an immediate title of entry to B. by executory 
i deviſe, and that the current of authorities, fince 10 Co. 40. are, 
i that a condition in a will ſhall be taken as a limitation. But 
the whole court held the condition void, becaufe non conſtat what 
( ſhall be adjudged an attempt, and how it ſhould be tried; and 
{ ſo the judgment was athrmed, ' 
© But where one, having two ſons, deviſed Blackacre to his 
teld-it in tail, and Y/hiteacre to his youngeſt ſon in tail, provi/o 
Amer that if any of his children alien or demiſe any of his lands 
i tv them deviſed before they come to the age of thirty years, then 
the next »rother ſhall enter; the eldeſt enters, and lets Black- 
acre be fore his age of thirty years: this was held a good limit- 
( ation till they aliened, and that upon alienation it ſhould go to 
i the other, But this caſe differs from the preceding caſes, for 
here was no total reſtraint of alienation, but only till they ar- 
rived to ſuch an age as they might be preſumed to have full diſ- 
i crction, and to know well what they did, which was but a rea- 
i lonable reſtraint z but in that caſe where the younger brother 
entered into Blachacre by virtue of the limitation, and aliened 
(it before his age of thirty, it was held, that the eldeſt brother 
| could not enter into it again, becauſe by the entry of the 
younger brother that part was diſcharged of the limitation for 
| exer,” | | 
« Theſe caſes being ſo adjudged, though none of them do in 
" expreſs terms deny Scholaſtica's caſe to be law, yet the reſolu- 
tion of that caſe can hardly ſtand, as it tends as directly to a 
" perpetuity as any of them. The caſe was this -A man deviſed 
* lands to his eldeſt ſon in tail, remainder to his youngeſt ſon in 
" tail, remainder over in tail, remainder to his own right heirs; 
* and if any of the entails do wrong, vex, or moleſt any other of 
" them for the ſaid lands, or mortgage, bargain, and ſell the ſaid 
" lands, or otherwiſe incumber them, c. that then every ſuch 
* perſon, and his and their heirs, ſhall forthwith be excluded and 
* diſcharged touching the ſaid entail z and that the conveyance of 
the entail of the ſaid lands againſt him or them ſhall be of no 
" lorce, but that it ſhall deſcend and come to the party next in tail 
ie him, as if ſuch diſorderous perſon had never been mentioned 


Plow. 401. 
Newis v. 


Lark, or 


Scholaſtica's 


caſe 


Mo. 543. 


pl. 721. 


un the will, The eldeſt ſon enters and avoids a fine, and ſuffers x 


. * common recovery, and the youngeſt ſon enters upon him. 
lt was adjudged that his entry was lawful, and that the eſtate 
| "every one in remainder was ſubject to the. limitation to ceaſe 
V alienation, And that the next in remainder might enter; 
or that it was not a condition, becauſe then it would deſcend to 

Us eldeſt ſon himſelf, and by his alienation would paſs extin- 
 Buſhed in the land; but being a limitation, it is as if it were 
| Eniſcd to every of them till they aliened, and fo by alienation 
ideir eſtate ipſo facto determines, and is caſt upon him in the re- 
under before entry. And for conſtruction of the conditian 
| - « by 
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es by a limitation in a will, this caſe ſeems to have led the wi 


Was V 


« to all the caſes that have followed upon it. But for the naty WM uke 
4 of the condition, all the caſes before mentioned ſeem to conden ME remai 
« it. And my Lord Cote ſays, that a contrary judgment was give i pals e 
« in the fame caſe afterwards by Popham and two juſtices, thougl ought 
« Moor in reporting the ſame cafe mentions it to have been A vis 
% judged by Popham and two juſtices, according to the reſoluta bor it 
in the Commentaries. But the caſe at this day by good opinii boule 
„e is held to be no law, as being introductive of a perpetuity vid C. 
« the law condemns.” have þ 
Upon a marriage ſettlement A. is made tenant for life, remain dition. 
der to the heirs of his body by his wife Fane; and in the far it wer 
deed A. covenants not to ſuffer a recovery, but that the lands (ba upon! 
be enjoyed according to theſe limitations ; A. notwithſtanding hi which 
covenant ſuffers a recovery, and deviſes the lands. It was he le, un 
in Chancery, that A. being tenant in tail, and as ſuch han curing 
power to ſuffer a recovery, the lands deviſed ſhould not be affecteſ¶ vo cor 
but that the covenant was good, and ſhould therefore bind M "mitat 
aſlets. 90, it 
N pay to 
5. Diſtinction between ſuch Words as actually make a Conditio would 
© and ſuch as are only deſcriptive of the Time and Manner whe bridge 

© and how the Remainders are to ariſe. | — 

2 vou 
te The fifth and laſt diſtinction I ſhall mention is, between ſu *ltate, 
« words as actually make a condition, and ſuch as are only d ſuch co 
« fcriptive of the time when, and manner how, the remainders vt a it 
« to ariſe and take place. And this is the more neceſſary, becau wid. 

« in ſeveral of the foregoing and other cafes great diſputes h bon th: 
« ariſen, when the word condition has been in the deed or wil tic de: 
ie though in reality there has been no manner of condition at all; i be, thi 
« condition, as appears before, properly and ſtrictly taken muy bon, by 
« oo in reſtraint and abridgment of the eſtate firſt given, othef Aud th: 
« wiſe it is no condition, but only a modus or particular quali üble or 
« cation whereby ſuch a perſon is to entitle himſelf to the ea condi 
« in remainder, and has no manner of relation to the firſt eu ben it | 
either to ſhorten or abridge it.“ | do the c 
Therefore, where one made a leaſe to A. for life, remain Ution tl 
to B. for life; and if it happen B. dies before A., then the ue it t 
to remain to C. for life; B. dies in the life of A., and then "Pugna 
dies, and if the remainder to C. was good, was the queſtion ' WW 4icnatio 
was argued that it was not, becauſe it was appointed to be Pinion 
during the particular eſtate, where it ought to be limited to tt *atly, : 
effect after the particular eſtate ended; and therefore a leaſe i tinge 
life to 4, remainder to B. for life, and if A. dies, that the! WW © But, 
ſhall remain to C. in fee, this remainder is void, becauſe thel © prec 
would ſubvert the remainder to B., and therefore is repug""y wander 
to the eſtate firſt limited to B. So, a leaſe to two for their y yo 
remainder after the death of the firſt of them to C. in i 1 devi 
void, becauſe it would defeat the ſurvivorſhip given by the f | 3 
0 


words. So here, ſecondly, it was argued,” That cus ren 4 


$ + 


Remainder and -Reverſion, 
vas void, being to begin upon a condition, whereof none ſhould 
i take advantage but the leflor and his heirs. - Thirdly, That this 


(remainder, being to begin upon a condition precedent, did not 
i paſs out of the leſſor at the time of the livery, as all remainders 


2 ought, and therefore alſo was void. But on the other fide it 
= E was argued and adjudged, that firſt, Here was no repugnancy, 
ſolutio for it was not intended that if B. died, living A., that then C. 


would have the land immediately, but that then it thould remain 
to C. as a remainder, v:z. after the death of A., and as B. would 
have had it, if he had lived. Secondly, That this was not a con- 
dition, but a limitation when the remainder ſhould begin; for if 
it were a condition, it would go in reſtraint of the thing given 
upon ſomething to be done or not done by the particular tenaut, 
which here it does not: therefore if one makes a lzaſe to A. for 


opinio 


y whid 


reman 
he {an 
nds (hal 


di g by 1 8 ; 

mw, lie, upon condition that if B. marries the daughter of the leſſor 
\ havin during the eſtate for life, that then it ſhall remain to B., this is 
«Fee 12 condition to defeat or abridge the eſtate of A., but is only a 


limitation when and how the remainder to B. is to take effect. 
$0, if a leaſe were made to A. for life, upon condition that if B. 
pay to the leſſor 20 J., that then after the death of A. the land 
ſhould remain to B., this is good, becauſe it does not go in 
aridgment of the firſt eſtate z but if it was, that then imme- 
lately upon ſuch payment the land ſhould remain to B., this 
would be void, becauſe this would go in deſtruction of the firſt 
eltate, without any thing to be done or not done by him, and of 
uch condition the leflor and his heirs only can take advantage, 
not a ſtranger, and therefore the remainder to ariſe thereby is 


| bind bl 


onditio 
ner whe 


veen ſuc 
only d 
inders1 


, becaulfſh wid. So, if a leaſe be made to two for their lives, upon condi- 
utes ba ton that if one of them died within ſeven years, that then after 
d or will tic death of the other the land ſhould remain to a ſtranger in 
vat all; H ke, this is a good remainder, being not to begin upon a condi- 
aken mul don, but upon a limitation or modus appointed by the leſſor. 
en, otbeſ 4nd they all agreed, that a remainder to begin upon an impoſ- 
ar quali ible or illegal limitation or condition would be void; as, upon 
the eſtu ! condition that if A. the firſt leſſee, or if B. kill a man, that 
Grſt elta then it ſhould remain to him, theſe remainders ſhall never ariſe. 

do the caſe of Ple/ington, who made a leaſe for years upon con- 
remaindi don that if he aliened the reverſion, that then the leſſee ſhould 
1 the land Ve it to him and his heirs; this limitation was void, becauſe 


1d then 
jeſtion! | 
d to bepl 


repugnant, that when he aliened the reverſion to one, the ſame 
Wenation ſhould carry the land to another. Alſo, the better 
Pumon ſeems, that the remainder paſſed out of the leſſor pre- 


ted to u Kadi, and is carried into abeyance, to be executed when the 
a leaſe "Tm ntingency happens,” 

hat then , But, though theſe words make no condition with regard to 
zuſe then e precedent eſtate, yet as to the veſting of the eſtate in re- 
; repugnant Pender to which they are annexed, they may properly enough 
their ne called conditions precedent. Therefore where” A. by his 
b in fee, l deviſed lands to B. his ſecond ſon, and if he depart this 
by the Lol not having iſſue, then he willed that his land ſhould. re- 


Un over to another, and died; B. had iſſue C., and died; then 
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C. died without iffue; it was urged, that the remainder cout not 
© not take effect, becauſe it was limited to take place on a cond. ger 
© tion precedent, which in this caſe had not happened; for B. H © cha 
© 1fſue, and ſo did not depart the world not having iſſue, as th © ſuc! 
«© words of the will are; yet, per cur. it was adjudged, That though © ing 
c literally he could not be ſaid to depart the world not having iſſue WM © <xt« 
yet, ſince that iſſue died without iſſue, by the intent of the vii © be 1 
and the conſtruction of law, he was dead without iſſue whenei © para 
© the iſſue failed; as in a formedon in remainder: or reverteriM® a; 
© though the donee hath iſſue, yet, if after the eſtate- tail deter very 
© mines for want of iſſue, the writ ſuppoſes that the donee die or u 
© without iſſue; a fortiori in caſe of a will ſuch conſtruction ſhalfM* 2: 4 
© be made to ſupport the intent of the teſtator. com 

© Bo, where A. upon marriage conveyed lands to the uſe in ta 
© himſelf for life, remainder to his firſt and other ſons in tail m the c 
© ſucceſſvely ; and if he dies without iſſue male, then to the u allov 
© of the daughters for one hundred years, for raiſing 15001. f there 
their portions; A. had iſſue a ſon and a daughter, and died" (calc 
and after the ſon died without iſſue; and if the daughter ſhoui cann 
© have the term was the queſtion ? And it was argued, that “ tail; 
* ſhould not: becauſe A. did not die without iſſue male, for “ with 
« left a ſon, though ſuch a ſon after died without iſſue; and i >< ob 
© could not be intended that whenever the iſſue male failed, i er yo 
« the daughters ſhould have their portions, for that might be 10 be de 
« years after when all the daughters were dead; and ſuch intent ien 
© would make it ill in its creation. But it was anſwered and . 0cclar 
« judged, that gizandecungue the iſſue male failed, the hutband! * when 
this caſe may be ſaid to be dead without iſſue male; and the ti ot po- 
« peCtation of ſuch a term in remainder is for their advantage n <q 


One 
' for lif 
maind 
' Jointur 
ceſſiyc 


* marriage; and ſuch a term may be as well created to ariſe up 
failure of iſſue male, as a power to ſell upon failure of iſſue ma 
< which hath been adjudged to be good.” „ Note,; A eaſe v 
« cited 13 Car. 1, between Brett and Pildredge, where a fit 
« upon marriage of his daughter made a proviſion, that if! 


e daughter died without iſſue within two years, that then her bv | ue, 3 
© band ſhould repay 500/. of her portion: the daughter ſue m 
« iſſue; and after, ſhe and the iſſue died within the two ye! /4 mere 
« Tt was adjudged, that the huſband ſhould not repay the 500 A 

& becauſe by the having of iflue the condition was fulfilled. N raiſe pc 
« My Lord Chief Juſtice Holt, in the caſe next after ment:on4 N 
ce ſaid, that the principal caſe of Goodher v. Clerk was not put g * hu 
« in any of the books but Keble, for the true cafe was, that I t 
« huſband before marriage, by a ſeparate deed, made x leaſe "Wi ä 
100 years, to begin after his death without iſſue male 0" "oy ter, 
« body of his intended wife, in truſt, for raifing portions ® "Ip 

etc daughters; and after made a ſettlement by leaſe and releale « * par 
« the uſe of himſelf and his wife, and firſt and other ſons, m U ” hap 
&« uſual form, &c: And he ſaid, this term being not ſubſeqie 8 m 
« to nor depending upon the eſtates limited by the ſettlemenb "ma 


« precedent in its creation, could not be barred by a8) 


common recovery under the ſettlement. And though het would a 
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tot deny but ſuch leaſe was good, yet he thought it a very dan- 
6 gerous prachice; and if ſuch leaſes were countenanced, no pur- 
« chaſer under ſuch ſettlement would be ſafe. 


r could 
condi 


B. ef But note; though 
as ; ſuch leaſe cannot be barred by a common recovery, becauſe be- 
though © ing precedent to the eftate-tail, the recompence in value cannot 
1g iſſu u extend to it, nor can he who recovers againſt the tenant in tail 
he will © >< ſuppoſed to have any right againſt the termor, who comes in 
hene paramount the eſtate-tail; yet it appears by the books, that 


® Manwood, Barnſley, and Twiſden held, that if a common reco- 


evert a de . 
| dete very be againſt the tenant in tail, ſuch leſſee for years in futuro, 
\ce dien or upon a contingency, ſhall not be admitted to falſify within 


21 H. 8. c. 15. to defeat the recovery; and then it remains at 
common law, and his term is ſubject to the power of the tenant 
in tail, as it was beſore that ſtatute ; which ſufficiently takes off 
the objection from the danger of introducing perpetuities by the 
allowing of ſuch leaſes. And in another book it is held, That if 


jon ſhal 


ie uſe 0 
tail mak 


) the ul 


00 1. chere be A. tenant in tail, remainder to B. in tail, and B. make a 
d del (aſe for years, or grant a rent-charge, ſuch leſſee or grantee 
er uod cannot falſify a common recovery had againſt the firſt tenant in 
that oi tail; becauſe he who ſuffered the recovery was not chargeable 
for “ wich the leaſe or rent. And though on the other hand it may 
bf and M be objected, that by this conſtruction all proviſions for daughters 


* or younger children made by ſuch precedent leaſe for years may 
de defeated 3 to this it is anſwered, that the Court of Chancery 
vill no doubt ſupport ſuch leaſes according to the truſt thereof 


iled, thi 
it be 10 


intentio 

_= a” declared for daughters or younger children, but no further ; and 
ulband i when that is ſatisfied, the term will then fall of courſe for want 
d the ei of power to fallify by the common law, and a further ſupport 
antage | n equity. oo 

riſe vol One makes a ſettlement upon marriage to the uſe of himſelf 
ſſue wal bor life, remainder to truſtees to ſupport the contingent re- 
eaſe v mainders during his life, remainder to his wife for life for her 


jointure, remainder to his firſt and other ſons in tail male ſuc- 


2 fathd 
ceſſively; and then follows this clauſe—And in default of ſuch 


hat if | 


n her bu due, and in caſe he (the huſband) ſhall die or be dead without 
ghter "ſue male of his body on the body of his wife born, or in ventre 
two mere, at the time of his death, having one or more daugh- 
the cool r or daughters, then to truſtees for 509 years, in traſt to 
led. No raiſe portions for ſuch daughter or daughters, alſo yearly main- 
nentional cnances to be paid half-yearly. from the death of the wife. 
t put iz the huſband has iſſue male by his wife, and alſo daughters, ant 
„ that ies; then the iſſue male dies without iſſue; and if the term 
a leaſe N kould ariſe, was the queſtion ? It was argued by Serjeant 
ale on l 4 arter, that it ſhould not, becauſe it was to ariſe upon a con- 
ortions 1 dition precedent; for the having no iſſue male was reſtrained 
1 releaſe o a particular time, viz. the time of his death, which here did 
ons, in bot happen. He agreed, if it had been, that if he die without 
ſubleqve * male generally, there, iflue is nomen collectiuum; and 
lement, b 8 he has iſſue, yet if ſuch iſſue male after die without 
aby bre Fo either in his life time or at any time after, yet the term 
vgh he 6 ud ariſe, but not in this caſe, and cited the laws beforemer 
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j ie 
cc » Raymond argued, that here was no . N 
cc 3 e of = term after failure of iſſue male, when. ; a 
< ever that happened; for when he ſays and in default of ſuch i, 3 
„it is plain, if he had gone no further, it had been fo then, Ja 
« when by thoſe words the term would have been well raiſed, the . 
cc ſubſequent words, which are but tautology and a repetition of ras 
ec the ſame thing, ſhall not hinder it from riſing : for that would 1 
« be to make one part of the deed deſtroy and ſubvert the other , . 
cc and the words following, and in caſe he Gall die or be dead vie. 0 
cc out ifſue male of his body on the body of his wife born, if it bat 


iti 5 1 Lore 
gone no further, are but a repetition of the former words, ll 
40 Sagen of ſuch ue. But then, if the words, or in ventre . 1 «ok 
« mere at the time of his death, ſhall be joined to all the foregoing 


- « Jeav1 

cc ds and be taken as part of them, then it deſtroys and 000 
6c radicts them; for then all that is before ſpoken of iſſue : _ 
« male is to be confined to his death, as the operative word « fails: 
&« which govern and go through the whole ſentence ; _ = 
& he argued, that the words, at the time of his death, ſhould , 1 
« ſtrained and confined only to the words next immediately Lud t 
& fore, viz. or in ventre ſa mere, for otherwiſe it is not = = 
& known what he meant by ventre ſa mere, nor at what time ſuc rates 
e iſſue male was to be in ventre ſa mere, for all iſſues are * bine. 
« /a mere at one time or other; therefore to make * . — 
ec deed, thoſe words muſt be reſtrained, and then the on 3 
c conſiſtent and eaſy, and runs thus and in default 2 | if ae 
« and in caſe he ſhall die or be dead without iſſue male gene * Ty 
« Hall die or be dead without iſſue male in ventre ſa mere - t p N 
« of his death ; and then whether the ifſue male die at - " deviſe 
sor being in ventre ſa mere at his death, and born after, , * Flelcbe 
ec out iſſue male, the term ſhall ariſe, and no condition — = e 
6 plain limitation of a term in remainder. But my __ I ti bes 
« Holt ſaid, that by ſuch conſtruction you deſtroy the la 5 tis do. 
« which are reſtrictive and explanatory of the foregoing, he reidue 
& down to the time of his death. Alſo, the 1 Nef 

te appointed to be paid half- yearly from the death o 5 „ MI 

„ ſhew, that ſuch maintenances and term were only a as the pre 
t caſe of no iflue male at the time of his Sn * Fl 
ce the intereſt being to be paid from the death of the on this bil 
& in caſe there ſhould be a failure of iſſue male 4 * or luant to 
cc after, the intereſt or maintenance would be more | = We (ren 
e cipal, fortune, or portion; and he was ſo ſtrongly „ ym 
nion, that this term was to ariſe upon a condition 16 lngenc) 
& which here was not performed, that he ſaid ny wY * fncd <0 
Hall the days of their lives, they ſhould never ma ** the te e the \ 
« it. And accordingly, judgment was there given, or boch vent fan 
& ſhould not ariſe. But afterwards, _ of err i * 
© in parliament, that judgment was reverſed, f * it iſe 
5 4 makes 2— _ 3 1 with 5 A 

« B. uſe of the fon for life, remai 8 
6 ee * remainder to the firſt and other ſons in the! tt, by. 


6“ form, and adds this proviſo, viz. Provided that, if the þ | 
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# ſhall ha to ſurvive her huſband, not having iſſus of their -ta09 
Ms Þ 2 aal begotten, then ſbe, the ſaid B., Us have power 10 
ſve « [el] and diſpoſe of ſuch part of the lands as ſbe ſhould think fit. The 
husband dies, leaving iſſue; ſome years after that iſſue dies 
« without iſſue; and. then the wife ſells the lands in queſtion to 
« the defetidants, againſt whom the heir at law of the huſband 
brought this bill to have a diſcovery of the deeds and writings 
« and inſiſted that the wife had no power to ſell theſe lands, be- 
« cauſe the condition was not performed; for the huſband left 
« iſfue, and ſo ſhe did not ſurvive him, not having iſſue. But my 
& Lord Chancellour ſaid, that when an eſtate is made to one and 
« the heirs of his body, and. in caſe he die without iſſue, to go 
« oyer to another, that limitation over is good, though he dies 
« [caving iſſue, which ifſue afterwards dies without iſſue. And 
6 that is a ſtronger caſe than this; for if he leaves iſſue, he ean - 
not be properly ſaid to die without iſſue, though that ifſue after 
© fails; becauſe death is a ſingle act, and to be performed but 
once; but here, ſurviving is a continuing act, and ſhe ſuryives 
& her huſband as much a year after, as ſhe did the firſt moment; 
a and there fore, if the iſſue fails during her life, ſhe actually ſur» 
k yives without iſſue, or not having iſſue, becauſe the iſſue fails 
during her ſurvivorſhip, which continues after the failure of 
„ iſſue. And this, he ſaid, was the plain natural meaning of the 
parties, as well as agreeable to the words, which were to give 
F the wife a power to diſpoſe of ſo much of the lands, in cafe the 
F iſue to be provided for by that ſettlement failed during her life; 
and accordingly diſmiſſed the bill. 8 0 
One Fletcher, being poſſeſſed of a term for years, by his will 
i deviſes it to his wife for life, and after her death to Rebecca 
| Fletcher for life, and after her death to Thomas Fletcher and his 


me ſuch 
in vent 
e of thi 
whole! 
ſuch iſ 
rally, 0 
| the tim 
us deatl 


die with 


5 * children; and if it ſhall happen the ſaid Thomas Fletcher to 
@ wor die before the expiration of the ſaid term, not having ifſue of 
- and ii body then living, then to go over to the now plaintiff for the 
"es bent chu of the term. The defendant's title was by an aſſign- 
e mothe Ent from Rebecca Fletcher, and a releaſe from Thomas Fletcher, 
6 of all their eſtate, title, and intereſt reſpectively in and to 
othervil the premiſes : the two life-eſtates were at an end: and Thomas 
e mothel F leber was dead without iſſue; and now the plaintiff brought 
- go yal this bill to have an aſſignment of the reſidue of the term, pur- 


ſuant to the will. All that was inſiſted on for the defendant to 


1 Wh 
7 uterence this caſe from the Duke of Norfoll's cafe of a term, 
eden ad from Pe// and Brown's caſe of a fee, was, that this con- 
177 anch of his dying without iſſue then living was not con- 
im chat fined to his death, but that the word then living ſhould relate 


to the words before the expiration of the term; and ſo this 
Fent further than any of the caſes had ever yet been carried, 
for be might have iffue for ſeveral generations, and yet, if 
that iſſue failed at any time before the expiration of the term, 


amen it was to go over; and this in a long term plainly tended 
., perpetuity, and therefore ought not to be allowed; but 
os by the deviſe to Thomas and his children, and the words 
% V, 8 « if 
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Corbett v. 
Maidwell, 
Trin. 1710. 
in Chancery. 
fy Eq. Ca, 
Abr. 337. 
§. C. 1 Salla. 
159. S. C. 
Vern. 640. 
6 3 5 3. Go 
3 Ch. Caf. 
190. S. C. 
Although 
mis caſe, 
and the caſes 
un which it 
was founded, 
bave been 
conſtantly 
received as 
the law of 
the court, 
yet judges in 
jater times 
Have ex- 
preſſed their 
opinion of 
the incon- 
venience at- 
tending theſe 
determina- 
tions, and 
have anxi- 
ouſly ſought 
far circum» 
ſtances to 
diſtinguiſh 
the modern 
cafes from 
theme 
Butter v. 
Duncombey 
1. Ws, 


Remainder and Reverſion. 


te if he dic without iſſue, the whole term and intereſt was yeſtet 
« in him, and he might diſpoſe thereof as he thought fit. And « t 
& that it could not be reſtrained by the words then living, for they 1 
&« related only to the expiration of the term, &'c. ſo the re- 


«R oF 
« mainder over to the plaintiff was void. But it was decreed to *. 
<« be a good remainder to the plaintiff, by way of executory de- © 
c viſe; and that the words then living mult relate to the time of 3 
cc his death, for otherwiſe there would be no difference between Con 


« this caſe and the common limitation of a term to one and the 
se heirs of his body, and if he die without iſſue, to remain to an- 
« other, which is void; for there it muſt likewiſe be intended if 
« he die without iſſue before the expiration of the term, becauſe 
« when the term is expired, nothing remains to limit over: but, 
«« here, being limited over upon this contingency, wiz. If be & 
« quithout iſſue then living, viz. at the time of his death, it is good 


1 
c 


ce becauſe the contingency mult happen within the compaſs of © an 
cc one life, or not at all, and will be certainly known at his death « (et; 
« And this caſe differs in nothing material from the Duke off © laſt 
« Norfoll's caſe. A. 

In this caſe it was faid by my Lord Chancelloar to have bee thirds 


c decreed in this court, and ſeveral caſes cited for it, that when te::;re 
« an eſtate is limited to a man for life, remainder to his wife all die 
ce life, remainder to truſtees for a term of years, upon truſt ou lands { 


&« of the rents and profits, or by mortgage or ſale to raiſe portion the yo 
« for daughters of that marriage, to be paid at their age  maind: 
6 18 years, or day of marriage, which ſhould firſt happen, tal of the 
« theſe portions were abſolutely due and veſted at eighteen i f thei 
« marriage, though in the life of the father and mother; al 
ce that the term ſor raiſing them ſhould be ſold in the lifetime 
tc the father and mother, and this court would warrant the tit But, 
« So, if the truſt of the term were limited upon a condition i ene hot 
„ cedent, as if it was declared, that in caſe he ſhould die with ind a t! 
« jfſue male on the body of his ſaid wife, leaving daughters, ti chidrer 
© then the truſtees ſhould, out of the rents, c. raiſe and pi 4ould r 
cet portions to ſuch daughters at eighteen or marriage, &c. that barce ju 
© caſe the mother died without iſſue male, leaving daughters, vi be wife 
te attained eighteen or were married in the father's lifetime, tom on 
« ſuch term in remainder ſhould be ſold preſevtly, and the by expre 
ce tions raiſed. So, where even the term itſelf was to ariſe vw "plicat! 
&« ſuch condition precedent, or, after a limitation to the firlt 8 vough 
cc other ſons or before, it were limited, that in caſe he ſhould v4 devi 
« without iſſue male on the body of his wife, leaving daugite hen on, 
« then to truſtees for a term of years, in truſt to raiſe portion perſons, 
« daughters, payable at eighteen or marriage, yet after the 02 aule of 
« of the wife without iſſue male, ſuch term ſhall be ſold to den in a 
« the portions in the father's lifetime. The reaſons of “id be 
cc reſolutions, he ſaid, were, becauſe the death of the wife, vl One ſe 
de was all that was contingent in that caſe, had happened; 4 to 4 
« was now become impoſſible he ſhould die leaving iſſue n aB. an, 
« her, and then it was no more than if it had been limited v 15 A., 
« he {hall die, or after his death. And the reaſon of 22 die 


hw 
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reſted coming into this at firſt was, to promote ſuitable matches, and 448. Sandys 
And « that women might have their portions when they were likely to v- Sandys, 

r they do them moſt fervice; though. he ſaid, if it had been res inte- 3 

he re- « gra, he ſhould not have decreed it ſo. Newladd, 


ed to P. Wms. 93+ Ravenhili v. Danſey, Id. 179. Brome v. Berkley, Id. 484. Evelyn v. Evelyn, 
Id. 679. Hebblethwaite v. Cartwright, Ca. temp. Talb. 31. Stanley v. Stanley, 1 Atk. 549. Hall 


* de. . Carter, 2 Atk. 354. Stevens v. Dethick, 3 Ark. 39. Lyon v. Duke of Chandois, Id. 416. 
me of Goodall y Rivers, Mof. 395, GChurchman v. Harvey, Ambl. 335. Smith v. Evans, Id. 633. 
etween Conway v. Conway, 3 Br. Ch. Rep. 267. 

nd the 


to an- 
nded it 
becaule 


() Of Croſs Remainders, or thoſe ariſing by Im- 
plication and Conſtruction of Law. 


a T HE laſt thing to be treated of under this head is, concerning 
« remainders ariſing by implication or conſtruction of law, 
« and therein of croſs remainders. But theſe being already 
« ſettled under the head of Deviſes, as being allowable only in 
te laſt wills and teſtaments, I ſhall paſs them by.” 

A. having iſſue hve ſons, his wife being enfrent, deviſed two- Dyer, 404. 
thirds of his lands to his four younger ſons, and the child in * 
ventre ſa mere if he were a ſon, and their heirs; and (a) if they pair 5 — 
al died without iſſue male of their bodies, or any of them, that the other, makes 


lands ſhould revert to the right heirs of the deviſor, By this deviſe ofs re- 


truſt ou a 
mainders. 


portion the younger ſons are tenants in tail in poſſeſſion, with croſs re- Hob. 33. & 
ir age i mainders in tail to each other, and no part ſhall revert to the heirs wide Cro. - 
pen, wu ot the deviſor till all the younger ſons be dead without iſſue male Jac: ow | 
zuteen ef their bodies, Bn, 32, 


her; al Owen, 25. And. 38. Savil, 922 Moor, 637. Raym. 455, Vent. 224. 
fetime « | | | 
the tit But, where one having iſſue three ſons, A., B., and C., deviſes Cro. Jac. 
lition pu dne houſe to A. and his heirs, another houſe to B. and his heirs, $55 


2 Roll. Rep. 


ie witha nd a third houſe to C. and his heirs, provided that if all his ſaid 281. Gil. 

ters, th children ſhould die without iſſue, that then all the ſaid meſſuages bert v. Wit. 

ſe and p ould remain and be to his wife and her heirs; it was held by Y 2 : 

26. that WY tree judges, that upon the death of one of the ſons without iſſue, * 3 

hters, i be wife might enter, and that here there were no croſs remainders admitted te 

time, u om one ſon to another, becauſe being deviſed to them ſeverally l. 

4 the pe by expteſs limitation, there ſhall be no greater eſtate to them b 

ariſe y plication, But Lee, Ch. J. doubted ; and Daudridge, J. faid, that 

he firſt A ough perhaps croſs remainders may be by implication where there 

- ſhould UF © © deviſe to (5) two ſeveral perſons, yet not ſo if to more; for (4) As in 

- daught ten one dies there cannot be ſeveral eſtates by moieties to ſeveral 4 Leon. 14. 
tion WY Þ*rion3, and when another dies, remainder again to another, be- [Vide infr ] 

x the def ule of the uncertainty and inconvenience ; and that it was never 

ſold to u ken in any book, where an eſtate is limited to divers, that there 

is of Wald be croſs remainders. | | 

wiſe, v One ſeiſed of lands in fee, by his will in writing deviſes Black- Dyer, 330. 

ned ; a i 4. his daughter and her heirs, and M biteaere to his daugh- _ pr rh 

fue m r Z. and her heirs: and if ſhe die before the age of ſixteen years, — 1 


10 A. then A. ſhall have Whitearr#to her and her heirs ; and Vaughs 267, 
die, having no iſſue, living B., then E. ſhall have the part of "=p 
- $306 Þ r 
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A. to her and her heirs; and if both die, having no iſſue, then 
to J. S. and his heirs, and dies; B. attains her age of fixteen 
ars, and then dies without iſſue in the life of 4. And firſt it 
was held by three juſtices againſt Dyer, That the daughters had 
an eſtate-tail upon the whole will, and not a fee determinable up- 
on a contingent ſubſequent, Secondly, That by the words, if beth 
die qwithout iſſue, no croſs remainders in tail were created by impli. 
cation, but that upon B.'s death without iſſue, after ſixteen, J. 8, 
ſhould have her part preſently without ſtaying till the death of 4, 
without iſſue. 
Raym. 452. A. ſeiſed of lands in fee, by his will deviſes all his lands in the 


= 17. county of to his two daughters B. and C. and their 


premi 
ſeiſed, 
wth a 
renera 
was, \ 
Richar 
go to 
no cro1 
words, 
which | 
default 


8 og i ad f 
2 56.4 172. heirs, equally to be divided betwixt them; and in caſe they hap het 


2 Show. 136. pen to die without iſſue, then he deviſes the ſaid lands to hn Los 


' = <p] nephew J. S., and the heirs male of his body, and dies. It wa; o 


S. c. adjudged, that upon the death of B. one of the daughters, the bodies, 


Holmes 6, other ſiſter took her moiety as a croſs remainder, And it 
eynell, 8 


& wide 2 Vern, 545. 3 Mod. 107. 


Names 7 


and the 


Cro. Jac. It hath been ſaid in a great variety of caſes, that croſs remain- under. 
$55. ders can never ariſe between more than two, from the great con- Nuss n 


224. g 
Raym. 455. fuſion it would otherwiſe create. 


Fitzg. 97. Shaw v. Weigh, 2 Jon. 82. [This doctrine, that there cannot be croſs remainders ctt- 
ated between more than two perſons, ſeems exploded. The rule now ſettled is, that where they are to 
be raiſed between tu, the preſumption ſhall be in favour of them; but where between more than two, 
ſhall be againſt them. But it being only a preſumption, it may in either caſe be rebutted by circum 
ſtances of plain, manifeſt intention. The words 4 in default of iſſue,” and a deviſe over of all the tel 
tator's eſtates, have been holden to raiſe croſs remainders. Phipard v. Mansfield, Cowp. S800. Com 
ber v. Hill, * Atherton v. Pye, 4 Term Rep. 710. Wright v. Holford, Cowp. 31. S. C. dy U 
name of Wright v. Englefield, Ambl. 468. and by the name of Wright v. Lord Cadogan, 6 Br. P. C 
156. Holmes v. Meynell, ſupra. Marryatit v. Townly, 1 Vez. 102. The diſpoſition of the court l 
preſume againſt croſs remainders, aroſe from their diſlike to the ſplitting of tenures. 1 Vez. 164-5] 


[R. H 
dem, {h; 
ereral al 
ery his 
bould ha 
we, &c 
lue to th 
nd ſhare 
petive 
them ; 
© pave, C 
It ever, 

W71vors | 
ares whi 
t ſuryiy; 


Co. Lit. 25- It is clearly agreed, that croſs remainders can only ariſe | 
Roll. Abr. Jaſt wills, and are not to be allowed of in any deed or conte 


37+ 
2 Show.x 36. ance (a). 7 TE 
pl. 115. [(4) This doctrine is not correctly ftated, nor is it ſuprorted by the authorities to which 
appeals. Croſs remainders, it is true, cannot ariſe in a deed by implication, Cole v. Levingſton 
1 Ventr. 224. Doe v. Dorvell, 5 Term Rep. 521. but they may be raiſed in a deed, where they 3 
limited in expreſs, though perhaps rather informal, terms. Doe v. Wainewright, 5 Term Rep. 427 
Indeed, in executory articles, Lord Camden went farther; for in the caſe of articles upon à man 
to lay out the wife's. fortune, to the uſe of all the children of the marriage as tenants in common and 
their reſpective heirs, and for default of ſuch children and their iſſue, to the uſe of the ſuryivor of | 
huſband and wife ; his Lordſhip held, that there were croſs remainders. Twiſden v. Birt, Nolan's edit 


of Strange, vol. 2. 970. note (3), S. C. Ambl. 663, by the name of Twiſden v. Locke, ] W Eſta 
a « 
2 Stra. 96g · Richard Holden ſeiſed in fee, and having iſſue a ſon and thr f lon 
Harder ?. grandchildren, by his will deviſed part of his eſtate to his wife i ation 
2 Barnard, her life, and the reverſion of ſuch part expectant on her death, is di 
B. R. 367. all other his freehold tenements, Oc. he gave to his ſon Richa Tn 
. 188. Holden for life, and after his death to his firſt and other ſons ſud 
Comber v. ceſſively in tail male; and for default of ſuch iſſue, and after i AS 5 
"Hill. determination of the ſaid eſtates, he gave the remiſes 0 f of 2 
* Jun grandſon Richard Holden, and his grand-daughter lizabeth Hol tar Tg 
at eſt: 


M. 80. . to be equally divided between them, and to the heirs of then! 
«likecafein ſpective bodies iſſuing z and for default of ſuch ue he : m 
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then Wi rremiſes to his grand-daughter Anne in fee ; the teſtatar died B. R. be- ' 
teen Wl kiſed, Richard the ſon died without iſſue male, whereupon Eliza- 8 
rit it % and the grandſon entered, and Elizabeth died — iſſue er * 
had generally: Anne Holden married John Jervis; and the queſtion 
e up- vas, Whether there were croſs remainders between Elizabeth and 
f both WW Richard the grandſon, or whether the moiety of Elizabeth ſhould 
mpli- zo to Anne or Richard? And it was reſolved, That there were 
J. $. WW to croſs remainders between them, becauſe here are no expreſs 
of A. WW words, nor is there a neceſſary implication, without either of 
which croſs remainders cannot be raiſed ; that the words, and for 
in the t of ſucſ i ue, being relative to what goes before, mean only, 
1d for default of heirs of their reſpective bodies, and then it is no 
more than as if it had been a deviſe of the moiety to Richard and 
the heirs of his body, and of the other moiety to Elizabeth and the 
bes of her body, and for default of heirs of their reſpective 
bodies, remainder over; in which caſe there could be no. doubt. 
And it was held, that this caſe differed from the caſe /upra of [Davenport 
Fimes and Meynell, the word reſpective being wanting in that caſe, Y- Oldys, 


a 1 Atk. 
ind the firſt deviſees were the teſtator's daughters, and the re- Comp. — 


emain-Wnainder-man only a nephew, whereas in the preſent caſe Anne — 
* 2 . : owniy. 
at C ms as near to the teſtator as Richard iVez. 102.] 


R. H. deviſed to his fix nieces to be equally divided between Lesch v. 


hey ant em, ſhare and ſhare alike, as tenants in common, Cc. and of the Jackſon, 
an two crab and reſpective heirs of the body and bodies of all ſuch and e 
he ery his ſaid nieces; and in caſe one or more of his ſaid fix nieces x; 6.3. in 
o, Could happen to die without iſſue of her or their bodies, then he Chancery. 


olan's 


* C. dy : 
| Br. P. C 
he courts U 


ne, Sc. the ſhare or ſhares of her or them ſo dying without it of 
ſue to the ſurvivor or ſurvivors of them his ſaid fix nieces, ſhare Strange's 


"I nd ſhare alike, as tenants in common, Cc. and to the ſeveral and — 

F lpective heirs of the body and bodies of ſuch ſurvivor or ſurvivors mm 
arl - them; and if all his ſaid nieces ſhould die without ifſue, then 
con 


e pave, Sc. all the ſame manors, c. unto his own right heirs 
i ever, It was admitted, that the original ſhare went to the 
mirors by way of croſs remainders, but it was inſiſted that the 
ares which the two laſt dying nieces took by way of accruer did 
it ſurvive.) 


oi ee) Of veſted Remainders, and of the particular 
* Eſtate to ſupport them in their Creation; how 
long it muſt continue; and when by Determin- 
"ation, Grant, or Refuſal thereof, the Remainder 


ts diſcontinued, barred, or deſtroyed, and when 
not, 


d to a veſted remainder, we are to conſider, , The nature 
of a remainder veſted, that there muſt be a particular 
to ſupport it in its creation; wherein to conſider, ft, 
at eſtate is ſufficient for that purpoſe, when it muſt begin, 

as how long it muſt continue. 24 „ When by determination, 
3G 3 grants 
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cc grant, or refuſal thereof, the remainder is diſcontinued, barred, a 2 

« or deſtroyed, and when not; and therein of the remedies for ow 

« him in the remainder or reverſion by entry, action, or reſceit at 

« 2dly, Where the remainder or reverſion ſhall be ſubject to the : ye 

« Ats or charges of the particular tenant, and where and how how 

« the charges of him in the remainder or reverſion ſhall take "rap 

ce place. 5 : ; 3 

G It has already appeared what eſtate is ſufficient to ſupport : ue 

ec contingent remainders, and what not. As to remainders which . i 

de yeſt preſently, though there muſt be a particular eſtate 0 Bo a 

&« diſtinguiſn them to be remainders, yet, as to ſupporting them, Wl . a 
« there needs none; becauſe they veſt preſently and certainly as Wl _ = 

« remainders in the perſon to whom they are limited. And [WF | 11 

« find only one eſtate whereon it is held no remainder can de- Sinn 

« pend; and that is an eſtate at will J for if ſuch eſtate be made . = 

3 Co. 75, with remainder over, the remainder is void. Bio _— —_ em 

ce becauſe by the limitation over the will is inſtantly determined, 8 11 

« and then the remainder cannot be good for want of a particu- "gp 

lar eſtate whereon to depend; and in poſſeſhon it cannot be * 

« good, becauſe it was limited as a remainder. ; FF From 

©. Lit « A remainder may be limited upon a gift in frank - marriage. whe 

; : 1 . 

21. b. either to the donees themſelves, or to a ſtranger. B 8 ED 
Godb. 19» 44 verſity taken in the books is, that if the remainder be limite 3 
« oyer in fee, then is the frank-marriage deſtroyed, and the done . = 
« have no eſtate- tail but only for life; becauſe by the limitation ore yo 

« of the fee, the tenure of the donor, which 1s ——_—— : 7 

« frank-marriage, is deſtroyed, and then the words of 4 g ray 

« carry but an eſtate for life. But, if the remainder were _ Jah 

« over in tail only, or for any leſs eſtate, yet the . ery 

« continues z becauſe the tenure by reaſon of the reverſion leit 1 -=y 

&« the donor continues. | ® hefo 

Co. Lit. © If one make a leaſe to A. for life, remainder to — 1 « f 
54. b. « or to A. for his own life, remainder to him for the li - 0 1 ky 
Der, ne a & theſe are good remainders, and both eſtates are veſte 3 5 Tao 
oy <A for though he can have no benefit of the remainder in his - 4 * 
3 Leon- 22. « perſon, yet he may give, grant, deviſe, or _—_— _ h 1 
« and a greater eſtate may ſupport a leſs, as in tho 5 - * © firm 

« not ? converſo; therefore, if one makes a leaſe to 4. "% Sara 

cc remainder to him for life, the leaſe for years is drowne bm 

« Another rule is, that the remainder muſt be limite "IM « this 

« given out at the ſame time that the particular eſtate is = 3 

6 for otherwiſe the reverſion ſettles immediately in the . « limit 

« feoffor, and draws to it the rents and ſervices, and _— . « 86 

Doct. æstu - mainder limited after comes too late. T — 1 _ eka 
dent, lib, 2. « a leaſe for life, and after confirms his eſtate for life, re 1 1 
2 « after his death to another, this remainder is void; becau cr, 3 
1 = "55 « confirmation gave no new eſtate to the firſt leflee, or a WY © of (| 
low. 25. b. &« enlarged his old eftate, but he continued tenant . N « gift 
* « own life, as he was before, and then the remainder "BE 

415+ pl. 8. 


« good, becauſe it was limited after the re — 
&« taken effect, whereby a reverſion was veſted and ſet « [eff 
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nel, b leſſor: and as a grant of the reverſion it is not good, becauſe 
«for © not ſo intended, And ſome of the books add another reaſon 
ee « that it cannot be good as a grant of the reverſion, becauſe he 
\ the vas not party to the deed, and unleſs it be by way of remain- 
hoy der, none can take, but thoſe who are parties to the deed. 
Fake « But Littleton ſeems to reject this reaſon, where he holds, that Lit. Seck. 
« in ſuch caſe, if the tenant for life accepts the deed of confirm- 573+ Co. 
pot « ation, the remainder is thereby in him, to whom it is limited; — 20 b. 
which « becauſe ſuch acceptance is an agreement and attornment in Dyer, 126. b. 
mw law of the renant for life z though without the deed he in re- 
them, Ml © mainder cannot maintain an action of waſte, or have any other -Y 
nly 2s « benefit againlt the tenant for life. But this reaſon ſeems rather 
And [i ßprove, that the deed operates as a grant of the' reverſion to 
WS. in which attornment is requiſite; for to a rem ler there needs 
made none, becauſe it takes effect by the ſame deedy and at the ſame 5 
ſeems, « time with the particular eſtate; and therefore his advice is for 
mined, Ml © vim that is to have the remainder, to get another part of the 
articu- © indenture to himſelf. | | 
nat by « [f the leſſor diſſeiſe his tenant for life, and after make a new Plow. 25. b. 
« leaſe to him for life, remainder over, this remainder is void; ©9%%+ 355+ 
arrizeil © becauſe the tenant for life is remitted to his firſt eſtate for life, | 
the 018 © which was long before the remainder was appointed, and then, 
limited © 25 a remainder, it cannot be good, becauſe there was no parti- 
done cular eſtate created at the ſame time with it. So, if the heir 
ion ore endow his mother, remainder over, the remainder, is void, 
rable toil © though hvery be made; becavſe the dower hath relation to the 
the gilt 5 death of the huſband which was before the appointment of 
limited : the remainder. But, if the leſſor diſſeiſe his leſſee for life, and 
narriagl . make a leafe to a ſtranger for life of the firſt leſſee, re- 
n left i mainder over, and then the fifit leſſee enter and be remitted; 
* yet the remainder continues good; becauſe it was well veſted 
or years * betore the entry and remitter 
e of B. « If a leaſe be made to A. fhr life of B., and after the leſſor Doc. & 
d in 4. 4 confirm the land to A. for his pwn life, remainder over, this is Stud. üb. . 
his ov s a good remainder; becauſe, by} the confirmation, the eſtate of ode apes 
er ele A. was enlarged and made abſolyte for his own life, which be- 2 Roll Abr. 
-aſes, b : {ore was determinable upon the death of B.; and by ſuch con- #33: Pl 8. 
for yea fill firmation a new eſtate being created, a remainder may be li- 
ed. 4 mited upon it, as it might at making the leaſe. So, if con- 
Tl. hrmation be to the tenant for life in tail, with remainder over, 
create this is good for the ſame reaſon; becauſe the eſtate for life is 
leſſot il . enlarged to an eſtate in tail, upon which a remainder may be 
en the! limited, as it might upon the firſt making of ſuch eſtate. 
,ne mall . So, if a woman be tenant for life, and the leſſor confirm the Cro. Cr 
remainde oy _of the huſband and wife for their two lives; this con- 47% _ 
cauſe M , "ation enures to the huſband by way of remainder for liſe, 8 
any ol .. ? at leaſt, by way of increaſe and enlargement of the eſtate 325. ; 
ly for 8 4 the huſband, and the eſtate for life of the wife continues C1... 
cannot WW . ſtint. But ſome call this a reverſion in the huſband, and not ng apt : 
eſtate * Iemainder, becauſe the eſtate of the wife is not enlarged there- Sid. $3; 
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« by; and this remainder did not paſs till after the reverſion 
tc veſted and ſettled in the leſſor. 


« A. copyholdcr for life, remainder to B. in fee: B. ſurrenden 


cc this copyhold to the uſe of A. for life, remainder after his de- 
cc ceaſe to the uſe of B. and C. his wife for their lives, and the liſe 


cc of the longer liver of them, remainder to the uſe of the right hein 
« of B. It was argued, that this ſurrender to the uſe of A. for life 
cc was void; becauſe he had an eſtate for life before, and then the 


cc remainders limited thereon are void alſo; and then the ſur 
t render enures to the uſe of B. and his heirs, as it was before, 


« and C. took nothing by it. And though a leaſe to A. for life, 
tc remainder to B. for the life of A. of lands at common law be 
c good, becauſe A. may forfeit his eſtate for life, whereof B.ſhall 
de take advantage and hold during the life of A.; yet it is other. 


« wiſe in caſe. of copyholds; for there the lord of the manor 


& ſhall take advantage of the forfeiture, and hold during the life 
« of the particular tenant, and not he in reverſion or remainder, 
c And ſo here, the firſt eſtate being void, to give A. any benefit 
& the remainder mult be void too. On the other fide it was ar. 
« gued, that if the eſtate limited to A. was void, yet the limit- 
« ation to B. and his wife was good by way of prefent eſtate and 
& ſurrender of the remainder, as a grant of the reverſion cum 
« poſt mortem of the tenant for life acciderit hath been conſtrued 
& a good grant in præſenti of the reverſion; and the words cun 
« pot mortem refer to the having the land in poſſeſſion. So, here, 
& B. and C. ſhall have the land for their lives in poſſeſſion atter 
it the death of A., as by a mediate ſettlement, and not by way d 
« remainder. And ſo was the opinion of the whole court # 
« Saunders reports it; and that it was not good by way of + 
& mainder. But Siderfin reports it to be held by three juſtices 
& good by way of remainder: and the reaſon there given for i 
&« jg, becauſe, ſay they, the continuance ef the particular eſtate 
« in effe is not always neceſſary, as, if a rent be granted to tie 
tec tenant of the land for life, remainder over, this is good. 80 


. & an eſtate limited to an infant, remainder over, and the infant i 


Co.Lit.298. 


2 Brownl. 
155˙ 


2 Roll. Abr. 


415. pl. 2, 
3. Dyer, 
140. b. pl. 
41. held 


this remain- 


der of the 
rent not 
good, be- 
cauſe the 
particular 
eſtates ſuſ- 
pended are 
as fon as 
granted, 


* 


« full age diſagrees to the eſtate for life. So, they thought, if 1 
© copyholder in fee ſurrenders to the uſe of the lord for life, re- 
c mainder over, this is good. So, if tenant for life, and he u 
the reverſion grant their eſtate to the tenant himſelf for life, 
© remainder over, this is good. But ure, if theſe caſes wa- 
te rant ſuch conſtruction; for in the cafe of the rent, though be 
« tween the parties it merges preſently in the land as ſoon # 
e granted, yet, as to all ſtrangers, it hath continuance, and the 
« grantee himſelf hath a continuing benefit by way of exoner 
« tion of his eſtate therefrom, As to the caſe of the infant 
e though he reſuſes at full age, yet that ſhall not divert the u. 
e mainder, which was once well veſted by good title, but q 
* remainder ſhall enter preſently, as in his remainder upon {uct 
« refuſal; becauſe there was a good eſtate to ſupport rar 
& creation, As . to the caſe of the ſurrender to the lord, he hat 
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ron © benefit by actual poſſeſſion of the land during the eſtate thereby But Co. Lit. 


. u ſurrendered, and may grant it out again for his own life, 
nden Wl © though, whilſt it is in his own poſſeſſion, he cannot properly 
a de- © be called a copyholder thereof, becauſe he cannot be faid to 


ie life WY © held of himſelf. And as to the laſt caſe, if it yere barely by wy 
hein WM © of grant, it cannot be good, becauſe the freehold cannot paſs 
r life WW © without livery; and if livery were made by parol, it then 
n the amounts to a ſurrender of his eſtate for life; and a new eſtate 
e ſur. for life is created by the ſame livery, upon which a remainder 
efore, WM © may be limited, as it might have been at firft, But, if it were 


r life, 
aw be 
j. {hall 
other. 
manor 
he life 
under. 
enehit, 
vas ar. 

limit» 
te and 
on cum 


« by deed and livery, it ſhould ſeem it cannot be good; becauſe 
« then every one paſſing only his own eſtate, the tenant for life 
« cannot give an eſtate to himſelf; but by his joining in the 
« deed and acceptance thereof, this may, as appears before, 
amount to an attornment, and then the grant, as to the other, 
„will paſs the reverſion. But in the principal caſe, the ſurrender 
& by him in remainder cannot paſs the reverſion, becauſe he has 
„ it not as a reverſion, but as a remainder. And for the ſame 
« reaſon the acceptance of the particular tenant cannot amount 
« to an attornment, (if it were neceſſary, which, in caſe of a co- 
„ prhold being an eſtate at will only ſeems not requiſite,) be- 
" cauſe no reverſion is granted or ſurrendered z. and then his 


nſtruel WY © eſtate continuing in all reſpects the ſame as it was before the 
ds cun “ remainder, as a remainder it cannot be good, though by way of 
o, here, © preſent grant, to take effect in poſſeſſion after the death of A., 
n after “ it may. : 

way d © 4. tenant in tail, remainder to B. in tail: B. by indenture 
durt u enrolled for 200. bargains and ſells the lands, and all his eſtate, 


of re. right, title, Oc. to C. during the life of A., remainder to the 


298. a. con- 
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juſtices g queen, her heirs and ſucceſſors. This remainder was held void; caſe. 


n for i /, becauſe tnere was no particular eſtate; for the grant 
r eſtate to C. was abſolutely void, becauſe it can never take effect in 


| to te poſſeſſion, nor can C. have any benefit by it, A. having an eſtate 


d. 80% tail therein, which is ſubject to no forfeiture to let in the remain- 
nfant u der, and his entry into religion, which is a foreign poſſibility, 
aht, it and againſt law likewiſe, ſhall never be preſumed. 2dly, B. hav- 
life, r- ing granted totum fatum ſuum to C., left nothing in him to limit 
d he 1088 over, and therefore the remainder is void, either becauſe C. took 
for lie, nothing, and then a remainder cannot be without a particular 
ſes wii ettate, or, if C. took any thing, he took the whole, and nothing 


ough be · N remained to limit over to the queen; and, by conſequence, ſuch 

s ſoon 4” remainder is void. And as a grant of the reverſion it cannot 

and weg“ operate, becauſe B. had no reverſion, but a remainder only. 

exonere * Huſband makes a feoffment in fee to the uſe of himſelf for life, sir T. Jo. 
e infant, temainder after the death of his wife to B., and dies; then the 124. Key ys 


t the be- vite dies; and if this remainder to B. was good, was the queſtion, 
ut 3 ne court ſeemed to be of opinion that it was not; becauſe, 
pon (yi , during the life of the wife, it did not veſt: and admitting that 
it in 1 e wife had an eſtate for life by a former conveyance, as the 
* | Cale in fact was, yet that could not ſupport a remainder which 


> Vas Created at the ſame time with it. On the other fide it was 
F « argued, 


B26 Remainder and Reverſion, 


&« argued, that here was no contingency but a remainder veſted 
, 


« and a difference was taken between a remainder at comm * 
« law and by the ſtatute of uſes. This is the caſe verbatim * to 
« is reported; but no judgment was given. But it ſeems the > ory 
« mainder muſt be contingent, and upon the wife's ſurviving * 4 
«© huſband became void; becauſe by his death the particular oy 
« eſtate was determined, and yet the remainder could not then # as 
1 « take effect; and the eſtate of the wife by a former conye fr 
i « ance could be of no regard, if it had had continuance a <S-g 
i « had not, being, by the feoffment, diveſted and put to a right ˙4 
4 Co. Lt. « My Lord Coke lays down for a rule, that when the particular 8 
% 298.6 eſtate and remainder depend both upon one title, there, the de. ory 
N 06 _— of the particular eſtate is a defeating of the . 4 "= 
il « alſo; but, when the particular eſtate is defeatable only, and the . 
4 * remainder by good title, there, though the particular eſtate be 7 
i T defeated, yet the remainder continues good: as, if A. be leſſee 4 _ 
j « for life, and the leſſor diſſeiſe him, and make a leaſe to B. foi ;, as 
4 « the life of A., remainder to C. in fee; though A. enter, ad calle 
Y « defeat the eſtate for life, yet the remainder to C. being onc aq; 
i « well veſted ſhall not be defeated ; for it would be unreaſonable Z 5 
4 « that the leſſor ſhould have the land again, and contrary to h. _ 
L « own livery. And in this caſe the remainder depends upon t. * 
it | « ſame life it did at firſt, though that eſtate for life be in anothei « 1 
i « .perſon. And he there put alſo the caſe of the infant before a 
« mentioned, diſagreeing at full age. 40 * 
bi Co. Litt. « If one grant a rent to A, for the life of B., remainder to . + nk 
4 298.64 heirs of the body of B., this is a good remainder; becauſe . 3 
1 | | cc takes effect at the inſtant of the determination of the particu « be 
"| « eſtate, as all remainders ought, or during the particular eſtate. Wl « ny 
. Co. Lut. « Tf one makes a leaſe to A. for the life of B., remainder to i _ 
0 298. a. « in fee; A. dies; now till an occupant enters there is no wm Ff Ay 
| « cular eſtate, and yet the remainder to C. continues good, be _ 
« cauſe it veſted in C. preſently by the firſt limitation; and . < 
« want of a tenant to the firſt eſtate ſhall not vitiate tlie eſtate . a? 
ec the ſecond, which was well veſted. | 0 8 
Mo. 664. « If rent be granted to A. for life of B., remainder over; Wil « 3 
— ES. dies, he in remainder ſhall have the rent preſently; becaulll i IPO 
Potter, © theeſtate for life in the rent determined by the death of A., 88 « wer- 
« there can be no occupant of a rent. But Yelverton holds, 148 « — 
« jn the caſe of tertenants they ſhall have the lands during the "ll « wh I 
&« of B. diſcharged of the rent, and this is ſufficient to ſuppott "hy « 10 K , 
&« remainder. 6 bar 
Perk. ſet, If one grant a rent to the right heirs of J. S., who is U 0 = 
885 . « living, remainder over, this whole grant is void; for J. S. eußg * q 
7 Bro. 235. not have heirs during his life, and ſa there is no perſon to an el 
pl. 3 « the particular eſtate, and without that there can be no em not of 
_— . ©& der; and therefore that is likewiſe void. So, if a leaſe be m * 
2 Kell. Abr. to F. S. for life, where there is no ſuch perſon, remainder 0" «, 1 . 
415. pl. 4, „“ the whole is void for the ſame reaſon. So, if à leaſe be den rs 
556,7-417- © to a monk, or other perſon, who has no capacity by ns 0 yh 


pl · wh I Koll. — 1 
« take, for liſe or years, remainder over, both ate void. . 
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eſted, Wl « all theſe caſes, if ſuch eſtate were deviſed by will, he in re- Rep. 138. 
nmon Wl « mainder ſhould take preſently. So, if the firſt deviſee refuſe, or 28 125. 
1 as t die in the lifetime of the deviſor, the remainder ſhall veſt in; * 
he re · I « poſſeſſion preſently. The reaſon of which difference is, be- 196. 198. 
ig her i « cauſe in a will the intent of the deviſor is principally to be re- I 
cular Wl « garded; and if the particular eſtate fails, the deviſe over ſhall — ee 
t then Wl « be conſtrued as a new original deviſe to ſupport the intent of the pl. 20. 125. 
ef- « teſtator, and let in the heres factus according to the eſtate there- Bio, 1. 79. 
„ang « by given him. But if one by his will deviſe, that his feoffees 414. 3 
ight. « ſhall make an eſtate to A. for life, remainder to B. in fee, if A. Godolph. 
ticular « refuſe, the feoffees ought to make an eſtate to another for the 188 : 
the _ « life of A. with remainder to B. in fee. And fo, if one de- 155 378. 
nainder 


« yiſe, that his executors ſhall make ſuch eſtate, and A. refuſe, 
« yet B. ſhall not have the remainder preſently, becauſe here he 
« hath referred the eſtates to be made by the rules of the common 
6 law, and therefore they ought to be purſued. But gquære in theſe 
« caſes if the eſtates ought not to be made to 4. purſuant to the 


ind the 
tate de 
e leſſee 
B. fo 


ter, aud will, which, though he refuſe, will, no/ens volens, carry the eſtate 
Ng 0008 « to him with remainders over, and then, if he after refuſe to 
ſonabte take ſuch eſtate, the remainder will veſt in poſſeſſion preſently. 
y to h « But it is likewiſe held, that if a deviſe be to A. for five years, re- 
pon + & mainder to B. in fee, and A. die in the lifetime of the de- 
anothet 


« yiſor, that this ſhall deſcend to the heirs of the deviſor in the 
« mean time, till the five years are paſt, and then B. ſhall have 
« it, as by a new original deviſe. But guere in all caſes of wills, 
& ſince the intent of the party is to be the principal guide, if it 
« appears that the remainder is not to take effect till ſuch a de- 
terminate future time, why ſhould it not in the mean time de- 
« ſcend to the heir at law, and fo of the uſe, and when the time 
js expired take effect in the deviſee in remainder as a new ori- 
« ginal executory deviſe ? | 

« If one give lands to A. in tail, remainder to himſelf for life, 
« or years, remainder to B. in fee; this remainder to himſelf is 
© void; becauſe none can give lands to himſelf; and yet the re- 
* mainder to B. is good, becauſe there is a particular eſtate to 


t before 


er to tht 
«cauſe 1 
articula 

eſtate. 


» eſtate b 


r over;  ® ſupport it. So, if the firſt remainder were to a monk or other 
; becaußg incapable perſon, remainder over, this laſt remainder is good, 
2 * and ſhall take effect in poſſeſſion, upon the determination of the 
1010S, c 


particular eſtate, without any regard to the meſne remainder, 
* which was void. But 9 re, if there be not a diverfity between 
* ſuch remainder limited to himſelf by fine; for ſome of the 
« books ſeem to hold it good by eſtoppel in ſuch caſe; but how 
* that can be I do not know; tor eſtoppels are generally to con- 
* clude the party to his prejudice, when he does a thing, or grants 
am eſtate he had no right to; yet, having ſo granted it, he ſhall 


ng the if 
upport® 
cho is the 


. S. cal 
ſon to © 


no . bot afterwards be admitted to invalidate and make it void, by 
AE 2 laying he had no power to make it. 
in Another diverfity is between a feoffment to uſes, and a co- 


fe be ma 
id. 50 


Venant to ſtand ſeiſed to uſes; for if one makes a feoffment in 


« 7.8 


" ke to the uſe of A. for life, remainder to the right heirs of 
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Phd. cogs © 85 S., who is living, here, the remainder paſſes out of the 
2 Sid. 66. <« feoffor preſently, and is carried into abeyance, till the death 
157. ce of FJ. S., becauſe by the feoffment he departed with the whole 
2 Lev. 77- G . d . ſe of 
2 Mod. 209. © eſtate, and left nothing in him. But, in caſe of a covenant to 
Le. Paget's cc ſtand ſeiſed to ſuch uſes, nothing paſſes out of the covenantor, 
ne « but what can then veſt in the covenantees. | 

c Zo, if a feoffment be to the uſe of A. for life, remainder to B, 


have 
 heca 
« of tl 
« If 
u main 
u refuſ 
* ter, 


(i 
cc for life, remainder to C. in fee; if A. refuſe, B. ſhall take his g _ 
t remainder in poſſeſſion preſently: but upon a covenant to ſtand . Jeath 
« ſeiſed, if A. refuſe, B. ſhall not take preſently, but the covenant. « it ſoc 
& or himſelf ſhall retain it during the life of A. So, if the firſt eſtate then 
« were void, as a covenant in conſideration of long acquaintance . Kall 
te to ſtand ſeiſed to the uſe of 4. for life, and after his death, in. hon 
« conſideration of conſanguinity, to the uſe of B. in tail, or fee; . . 
« here the firſt eſtate is void for want of a ſufficient confideration . fel 
cc to raiſe the uſe to 4. Yet B. ſhall have no uſe till the death * 


« of A.; but the covenantor ſhall retain the land during the life 
of A. The reaſon of which diverſity is, that in caſe of the 
« feoffment he diveſted himſelf of the whole eſtate, and there- 
fore againſt his own ſolemn livery can have nothing further 
« therein; and the feoffees being only inſtruments, through 
« whom the eſtates were to paſs over to others, were to have no- 
« thing to their own uſe. And ſince A. refuſed, B. muſt take in 
ic poſſeſſion preſently, becauſe no other can have it. But, in caſe 
« of the covenant to ſtand ſeiſed, the uſes being executory and 
c to ariſe out of the poſſeſſion of the covenantor, if one refuſe, 


And! 
& cuſtor 
" was e. 
«Tf, 
to his 
is atta 
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until 1 
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tc or the uſe limited to him be void, yet «this cannot cam = 
tc the poſſeſſion to the other ſooner than was intended; becauſe Amin 
« it is the conſideration that draws out the uſe, and that by the elt in 
terms of the coyenantor himſelf begins not to operate as a con d. in. 
« ſideration till after the death of A. and the conſideration for then 40 
LA. Paget's ( each eſtate was ſeveral and independent. So, in the principal "OY 
eaſe, ub. ſup. cc caſe; there, A. covenanted by indenture with B. and C. that iu ., Hy R 


&« conſideration they with the rents and profits ſhould pay us 
« debts, and ſuch other ſums of money as he by his will ſhoult 
« appoint, he and his heirs ſhould ſtand ſeiſed to the uſe of J 
« and C. for 24 years; and after the end or expiration of {ad 
« term, then to the uſe of D. his ſon in tail, &'c. Then 4-1 


ment ir 
remain 
tefuſes 


qu in Y 


mY i the x 
« attainted of treaſon, and it was adjudged, %, that the limit tbl 
« ation to B. and C. was void for want of conſideration; becaule reſent! 
de they were ſtrangers to the payment of his debts, and were ny; w. a 
« pay them out of the rents and profits of the land limited benz 
« them, which was no conſideration on their part, and therefor 3 
4 could raiſe no uſe to them, as it would, if they had beet  rema 
© made executors, or were to have paid the debts out of 18 


Mo. 195. © own eſtates. 2dly, It was adjudged, that the limitation 
contra z but ce being after the end or expiration of the term of 24 years, © 
„ (which excludes the intereſt in the land) being? 
the differ - f * . But, if it h 
ence upon © the uſe ſhall ariſe to D. in remainder preſently. But, 

the word cc been limited after the end or expiration of the 24 3 4 no 
in the beg © though the term had been void, yet the remainder ſho * 
unodierved. 


Pico: 
er with | 
Reſon ; 
bone or 


Ut in 
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« have taken place till the 24 years run out by efluxion of time; 


f the WW. becauſe each eſtate was executory, and to ariſe out of the eſtate 
death WW of the covenantor upon diſtin conſiderations. 
hole « If copyhold land be ſurrendered to the uſe of A. for life, re- 
nt to , mainder to the uſe of B. for life; if A. commit a forfeiture, or 
nor, Wl refuſe, B. ſhall not enter till his death, but the lord ſhall en- 
u ter, and hold during the life of 4. So, in ſuch caſe, of a ſur- 
to B. . render to the lord, B. ſhall not enter till A's death, becauſe 
- J his eſtate is by the cuſtom, and is not to begin till after the 
an 


u death of A., and no incident of the common law which veſts 
« it ſooner belongs to ſuch eſtates without ſpecial cuſtom ; and 


eſtate WY (hen the lord, from whom all theſe copyholds originally moved, 
mance Bi mall take advantage of ſuch forfeiture, refuſal, or ſurrender, as 
th, in WY. benefit hot originally departed with, when he gave out the 


or fee; 
ration 
death 
he lite 
of the 
there- 
further 
hrough 


ave no- 


u lands. 


So, where A., B., and C., copyholders for life ſucceſ- 


( inheritance ; this does not diveſt the remainders to B. and C. 
And yet they cannot enter till the death of A.; becauſe the 
& cuſtom was ſo, though the eſtate for life of A., as copyhold, 
vas enfranchiſed and gone. 

« If A. limits an eſtate to the uſe of himſelf for life, remainder 
to his executors for twenty years, remainder to B. in tail; A. 
is attainted of treaſon, ſo that he can make no executors by 


take g which the remainder to them is become void; the remainder 

m gr to B. ſhall take effect in poſſeſſion preſently, without ſtaying 

pie until the years run out by effluxion of time. So, if the re- 
1 


mainder had been to the adminiſtrators of A., which had been 
| merely void for the time intervening after the death of A. till 
* adminiſtration granted; in ſuch caſe, the remainder to B. ſhould 
reſt in poſſeſhon preſently upon the attainder of A., becauſe 
the intermediate remainder being void, the laſt remainder did 
then depend immediately upon the particular eſtate, and upon 
determination thereof takes effect in poſſeſſion. 

* Huſband, ſeiſed of lands in right of his wife, makes a feoff- 
ment in fee to the uſe of himſelf and his wife for their hves, 
temainder to the uſe of C. in tail, or in fee, and dies: the wife 
tefuſes the eſtate limited to her by the feoffment, and brings a 
a in vitd, not againſt the heir of her huſband, but againſt C. 


t cam 
becauſe 
| by the 
$ A con- 
tion for 


mainders being by way of eſtate executed by feoffment veſted 
preſently in C. : 

* We come next to conſider by what means remainders or re- 
ſerions may be diſcontinued, barred, and deſtroyed, and by 
Wat not; and therein of the remedies for him in the reverſion 
* remainder by entry, action, or receit. And here it will 


neceſſary to diſtinguiſh between the acts of the tenant in 
Picflion ſolely, and the acts of the tenant in poſſeſſion jointly, 
A with the concurrence of him in the remainder, or the re- 
"on; the acts of the tenant in poſſeſſion ſolely, or ſuch as are 
Wne or ſuffered either by the tenant for life or years, or by the 
diſplace the 
6 remainder 


Fat in tail, And of theſe, ſome only diveſt or 


& ſively 3 A. takes a conveyance from the lord of the freehold and 
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n the remainder z which proves, that upon ſuch refuſal the re- 
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« remainder or reverſion, but make no bar or diſcontinuants 
cc ſome both diveſt and diſplace the remainder or reverſion, and 


ic alſo cauſe a bar or diſcontinuance : and ſome — —— F = 
« diſplace the remainder or reverſion, and by conſequence mak ; je 
i{continuance. 
t; 5 wag firſt—if tenant for life or years of _ houſes 4 = 
_ 5 tc or other things which lie in livery, make a leaſe for life, agi — 
Lit. ſect. 1 feoffment in fee, levy a fine, or ſuffer a comma 0 
eee e i d diſplace the it! 
611. * c recovery thereof; theſe ads diveſt an Jiſple * 
Oro. Cat. « mainder or reverſion, but make no bar or oy ; = 
557. 368. (c he in the remainder or reverſion may enter pre my or * 
Plowd. 373 cc forfeiture. But in caſe of the fine, if it be with proc 2 a "pp 
Eg As « he in the remainder or reverſion muſt enter v— 7 | - 6 
z Leon. 23» c after the fine levicd, elſe he is barred _ ay life 0 | * 
— 1 « tenant for life; but aſter his death, he has other five * * : 
T8. 254. „ make his entry, within which if he does not enter or on : on 
Saunders Ve « is then barred for ever; becauſe his remainder or 3 my . N 
Tucker, | ing diſplaced and turned to a right, the operation o a n 
; nom. 4 caſe. c 4 Hen. 7. upon the fine bars ſuch right, if no entry or : aim þ +» f 
„eite made within five years; and here being two ſeveral rights, 9 . | 
&. 71. « to enter preſently for the forfeiture committed 2 levying | = 
* « fine, and the other aſter the death of the tenant for life, - + | 
257. MS. ; im in zemainder or reverſion falls into poſſeſſaſi © in 
57 Keb. © the title of him in z | 1 3 
no . * tt the words of the ſtatute have been expoun 60 4 og 5 2 ber 
Fryer v. « for the reſpective recovery of theſe de » * _ 
_ c of the feoffment or —_— renin - 8 — "=. 955 
fe * cc remainder or reverſion may enter a * 
9 hgh « the life of the tenant uy mY 2 = _ 2 f ug . 
 « any time after his death in right of hi ENT 
« Leflee, for years of ſome lands, and of o Sos 
nab 80 -af gh $a by 1 of court roll, having alſo 3 5 — 
caſe. « in the ſame town, leaſes all to A. for life; 4 744 Wh 
« fine to A. of ſo many acres as included all the lands. WM. 
7 —_ 'paſſed he himſelf all the while roma i, * _— _ 
vage A. di he leaſe for je y ac 
« and paying the rent to the leſſor, A. diesz t —_ 
cc dee. it was held by all the judges of A « ow 
« that the original leſſor was not barred: I½, = e al 
« making ſuch leaſe for life, the leflee for you wy 1 "oy - 
« copy of court roll, could not have levied oo Though 5 ou ; 
« leflor by the intent of the ſtat. of 4 Hen. 7. 2 7 leffor wi * f 
« leaſe was a diſſeiſin and turned the reverſion g — «1 
cc right, yet being made by fraud and os 3 been * nai 
ir T cc intended to eſtabliſh ſuch fines. And it has 8 this: 
Ade 219. « judged, that if leſſee for years makes a feoffmen ” other H vice . 
1 Vent. 24 f. cc fine, and five years paſs, the leſſor ſhall have the _— « ing? 
* oy ired ter or make his claim, under 
Cw years after the term expired to en 1 levies a Golf * lit, « 
3 Keb. 37: cc well as when leſſee for life makes a tcoffment, an oe of "tors 
_ cc for in that caſe he may have a writ of entry in conj#t 2 * 
ne, t egen have aſſiſe, and therefore this «war 
Taucred, © preſently, as here he may have ,. caſe that if leber! leaſeq 
cc — the caſe put in Margaret Padger's caſe, | | 


* diſſei 
ce years be ouſted, and he in reverſion diſſeiſed, and the 2 
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« levy a fine with proclamations, and five years paſs, the leſſor is 
« for ever barred, becauſe his right firſt began upon the diſſeiſin, 
« and diſſeiſor comes in without the conſent of the leſſee fot 
« years 3 and therefore if he can defend his poſſeſſion five years, 
« he ſhali hold out the leflor for ever, who by not purſuing 
« his right within that time hath let in the fine which works the 
bar by force of the ſtatute : but in this caſe all is tranſacted by 
the means and with the privity of the leſſee, who is truſted 
« with the poſſeſhon, And though in Farmer's caſe there were 
ce; many notorious circumſtances of fraud, yet it does not follow, 
for thi © but that the law is the ſame where no ſuch evidence of fraud 
„appears. And it would be of dangerous conſequence to men's 
« jnheritances if it ſhould be otherwiſe. But, where tenant for 
« life is difſeiſed, and the diſſeiſor levies a fine, there, the right 
« of him in the remainder or reverſion does not begin till the 
« death of the leſſee, as it does, where the leſſee for life himſelf 


fon ball © levies a fine, or the leſſee for years makes a feoffment and levies 
the tl © 2 fine; in which caſes, if he in the reverſion or remainder 
claim WW © ſhould be compellable to enter within the firſt five years, then, 
hts, au © if the leſſee for life or years ſhould have charged or incumbered 


„the land, they would hold it charged during the continuance of 
© the particular eſtate in right. And the reaſon of the forfeiture 
in theſe caſes being the breach of truſt committed by the 
« tenants in poſſeſſion, it is reaſonable he in reverſion or re- 
* mainder ſhould have the ſame benefit where it is committed 
« by a tenant for years, or where by a tenant for life in poſſeſſion. 
Are, if the law be the ſame on fine levied by copyholder for 
* life or years; for if one ouſts the copyholder, this is a difſeiſm 
* to the lord, and both he and the copyholder on fine with pro- 
* clamations, and five years, ſhall be barred for their ſeveral in- 
# terelts. | | 

« If tenant for life and a ſtranger levy a fine come ceo, &c. 
* to him in the remainder for life, who accepts it; this is a for- 
" feiture of both their eſtates; the one by giving, and the other 
* by accepting, ſuch fine, which paſſed a greater eſtate than both 
* of them had; and therefore the remainder- man in fee may en- 
ter; becauſe both are eſtopped by the fine. It was urged, in- 
* deed, that this was only the ſurrender of the firſt tenant for life, 


to bar and could be no eſtoppel, becauſe an intereſt paſſed z but the 
zough ſul ne purports the contrary, in giving a fee, and therefore eſtops 
leflor to che parties to ſay againſt it. | 

itute ne f there be 4. leſſee for life, remainder to B. in tail, re- 


been e mainder to A. in fee; B. and A. make a feoffment in fee to C., 


nd levies ' this diveſts the remainder to B. and his own remainder like- 
other . viſe; but B. may enter for the forfeiture, becauſe his remainder 
claim . binders the cloſing of A.'s two eſtates, and then his eſtate for 
wies aun ife, which was diſtinct, is, by the feoffment, forfeited and 


Lone, Burt in this caſe, if A. had made a leaſe to C., who af- 
[ terwards makes a feoffment in fee to D., and then A. had re- 
: leaſed all his right to B., this had been no forfeiture to entitle 
o an eutry; becauſe 4. did nothing to take out the re- 
. & wainder 
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«to; 


« diately to A. himſelf, and his releaſe paſſed only his om right Wl © the 


« without affecting B.'s remainder. San W ia 4 
If leſſee for life makes a feoffment in fee, he in the remaindet WM « hat 
cc or reverſion, be it for life, in tail, or in fee, may enter ſor the « the 
c“ forfeiture ; and if he in the firſt remainder does not entet, he diff. 
in the ſecond or third remainder may enter to the uſe of the eff 
cc others, and by reaſon of his own intereſt; and ſo may the iſſue WM * rig! 
ce or heirs of any of thoſe in remainder after their deaths; for WM © fcit: 
« the feoffment diveſts their ſeveral remainders, and gives then Wl * righ 
ce title of entry in their turns. | | « diffe 

« A. copyholder for life, remainder to B. for life, A. accepts: « A 
« bargain and ſale of the freehold from the lord to him and his WM © mai: 
« heirs, and then levies a fine with proclamations with five years; WM © actic 
« then A. dies. It was adjudged, that B. may lawfully enten WW © men 
« for the acceptance only of the freehold from the lord did nat ing i 
« diveſt the remainder to B., for A. was only paſſive in it, an © and | 
« accepted that which was lawful for him to take, and for the WM © reme 
cc lord to grant; and then the remainder of B. not being turned WM © upon 
cc to a right, the fine could not attach upon it. And though, after 


« as between the lord and J., the copyhold was determined an © recov 
cc enfranchiſed by the acceſſion of the freehold ; yet, as to B, it © main 
cc {til} continued copyhold, and then the fine levied of the free-Wif © feign 
c hold by A. could not bind the copyhold of B., unleſs it h © judgr 
« been turned to a right, any more than a fine levied of ln bim i 
ec ſhall be a bar to the rent iſſuing out of it; and B's remainder And 
cc by the cuſtom not being to take effect till after the death e of rig 
« A., he cannot enter ſooner, nor take advantage of the forfeiture. gave t 
« But, if ſuch fine had been levied after the death of A. and then © cauſe, 
« five years had paſſed, this had barred the remainder of B. h bare 
« cauſe then his title came in poſſeſſion. | * ſuffer 

« A. tenant for life, remainder to B., remainder to C. in fee bigher 
« B. being in poſſeſſion levies a fine come ceo, & c. to à ſtranger; * other 
« A. dies. It was agreed by the whole court, that by that fine 
cc the remainder in fee is not touched, or diſcontinued: but be- 
cc cauſe B. had done as much as in him lay for the diſpoſing a 
« the fee-ſimple by the fine, and had taken that upon him, th 

ſame amounts to a forfeiture. Quære of this caſe, how B. 


40 
« could be in poſſeſſion unleſs by diſſeiſin of A., and then that * the at 
dc diſplaces all the remainders, and turns them to a right, whic waſte ; 
« right, as to his remainder, being but for life, is forfeited Þ i Precipe, 
« the fine, as it would be by a feoffment in ſuch caſe, thong N e are 
« the fine or feoffment cannot touch or diſplace the remain. 15 in d 
de in fee, that being diveſted and diſplaced before. But, if . 4 wri 
&« fine were levied by B. being in-poſleſſion of a remainder, 1 ab 
« remainder only, then indeed it does not diveſt or diſplace ths hh of 
> remainder in fee, and yet amounts to a forfeiture; as 3 %% by & 
«levied by tenant for life of rent, common, &&c;- or other tüm _ ol 
& which lie in grant, would be. Wherein the fine differs fm! * 
« grant by deed, though it be enrolled; for ſuch deed of thing up 
. whirl livin grant veither difptaces the remainder, nor e br. . 


13 " 


%z 


« to a forfeiture of the particular eſtate, Quære the reaſon of 
« the diverſity. Were 

« A right of a particular eſtate may be forfeited; and he who 
der WY hath but a right of a remainder or reverſion may take advantage 
»the WI « thereof: as, if leſſee for years be ouſted, or leſſee for life be 
„be © difleiſed, and levy a fine to a diſſeiſor, or a ſtranger ; or, if the 
the WY leſſee for years bring an aſſize, or the leſſee for liſe a writ of 
iſſue right, accept a fine come ceo, &c. of a ſtranger; theſe are for- 
- for WM © feitures of their ſeveral rights, for which he who hath but a 


then WI © right of remainder or reverſiun may enter preſently upon the 
« difſeifor. 

pts: « At the common law, if lands were given to one for life, re- 

d he © mainder to another in fee, and a ſtranger brought a feigned 

ears; action or præcipe againſt the tenant for life, who ſuffered judg- 

enten ment to go againſt him by default or confeſſion, without pray- 


a na © ing in aid of him in the remainder, this diveſted the remainder, 


833 
Co. Litt, 
251. b. 


Co. Litt. 


252, as 
Co, 2. 55 


1 Leon 254. 


Co. Litt. 
280, 281. 
a. 362. 


2 Inſt. "I 
2 35 


„ an © 2nd turned it to a right. And yet he in the remainder had no „ 64. 
r the WJ remedy to recover it, unleſs he were once ſeiſed, as by entry 4 Leon. 129. 
une WY © upon the tenant for life before ſuch recovery; in which caſe, * * 
ough, Wl © after his death, he might maiutain a writ of right againſt the us. 99 
4 2nd WR © recoveror upon ſuch ſeiſin. And whether any formedon in re- Forfeit, 8. 
„ © mainder lay in ſuch caſe, the books are not agreed. But if ſuch _ "_ 

e free © feigned præcipe were brought againſt tenant for life, and he let Fd. 3. 16. 
i+ bl © judgment go by default, or confeſſion, without praying in aid of 24 Ed: 3. 
Fun him in the reverſion, this was a forfeiture of his eſtate for life. oo 3" 8 
ainder And yet he in the reverſion had no other remedy but by a writ A. 21 
ach of © of right. The reaſon ſeems to be, the credit which the law Oo. Lit 
ſeitur gave to ſuch recoveries being had in courts of record; and be- 555% 
1d then cauſe, for ought appeared to the contrary, the demandants might 

B. be bare good title to the land; and therefore the law would not 


„ ſuffer ſuch recoveries to be impeached, but in an action of an 


in fer higher nature, as the writ of right was. There were likewiſe 
ranger other acts of record by the tenant for life or years, which 
bat fine mounted to a forfeiture of their eſtates: as, if tenant for life 
but be. in a feigned præcipe brought 2 him pleaded in chief, 
Iſing 0 * youched, or prayed in aid of a ſtranger, or in a writ of right. 
im, de 80, if in a writ of entry in caſu proviſo by a _ ſup- 
how e dong the reverſion to be in him, the tenant for life confeſs 


the action; or in waſte againſt him by a ſtranger plead null 
„ waſte; ſo, if leſſee for years being ouſted bring aflize or loſe in a 
* precipe, and bring error for error in the proceſs; theſe and ſuch 
* like are agreed to be forfeitures of their eſtates. But, whether 
he in the reverſion or remainder might enter, or were driven to 
* bis writ of right, or what other remedy he had, does not ſeem 
: clear from the books: but the caſes where the tenant for life loſt 
„u afeigned precipe by default or reddition, that is, confeſſion, 
. being the molt frequent, and the proſecuting the writ of right 
" by thoſe in remainder or reverßon being both tedious and ex- 
I penũve, the firſt ſtatute that provided remedy. in thoſe caſes was 

the ſtatue of V. 2. c. 3., which gives power to him in the re- 
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£ ct to defend his right; or, if he did not come in, and judgment 
4 was given by default or reddition, then the ſtatute gave him the 
„ wyrit of entry ad comunem legem againſt ſuch recoveror after 
* the death of the tenant for life, wherein he might fet forth his 
ec title; and if the tenant could ſhew no better title than only the 
&© recovery, that ſhonld not avail him. So, where the recovery 
« apainſt the tenant for life was by nþ17 dicit, this being an equal 
« miſchief was taken to be within the ſame ſtatute. And ſo was 
« he in the remainder as well as he in the reverſion. But where 
& the recovery was upon feint or feigned pleading of the tenant 
&« for life, this, not being within the ſtatute, was remedied by 
66 13 R. 2. c. 17: which gives reſceit likewife in that cafe. But, 
cc to elude the force of this ſtatute, the tenant for life would con- 
ec trive to have the precipe and recovery againſt him carried on ſo 
e ſecretly, that he in the reverſion or remainder fhould have no 
© notice of it time enough to pray to be received, and then, it 
& the recovery were agaitrſt him upon feint or falle pleading, this 
4c not being within the former ſtatute of W. 2. or remedied by 
ce this of R. 2. otherwiſe than by giving reſceit, which by ſuch 
& ſecret recovery was prevented, he in the reverſion or remainder 
© had no other remedy than what he had at common law be. 
« fore either of the ſtatutes; therefore, to obviate this miſchief, 
& another ſtatute was made, 32 H. 9. c. 31., which makes void 
« all recoveries had by affent of the parties againſt ' tenant for 
te term of life, unleſs it were by good title, or the affent of him 
cc in the remainder or reverſion. But the tenants for life found: 
« way to get out of this ſtatute likewife, by making a feoffment 
« in fee with warranty, and before he in the remainder or te. 
de yerfion could have notice to enter for the forfeiture, would 
&« cauſe a præcipe to be brought againſt the feoffee, and come in 
„ themſelves by way of voncher ; and ſo the recovery, not being 
| e apainſt the tenant for life, as the ſtatute ſpeaks, was out of the 
Bend. 132. © ſtatute, and remained at common law. So, if fuch tenant for 
= 794 life was not diſſeiſed, and a precipe brought againſt the difſeiſo 
: 1 by covin, and he vouched the tenant for life, and ſo a recover 
« Was had; this likewife was out of the ſtatute z for which res 
C ſons this ſtatute, being defective, was repealed, and another ſtz 
ic tute made, 14 Eliz. c. 8., which makes void all recoveries by 
e agreement and covin had either againſt the tenant for life him. 
« ſelf, or where he comes in by way of voucher only, unleſs ben 
« the reverſion or remainder aſſent of record, viz. upon vouch- 
Co. Lit. « ex, aid prier, or reſceit. But if recovery be had againſt tenant 
_ 5 life without conſent or corin, though without title, this l 
« yeſts the remainder or reverſion, ſo that they cannot en 
« within any of the ſtatutes, but remain yet at common la: 

c And all thefe ſtatutes extend to all ſorts of tenants for life. 
£Co.14 J. tenant for life, remainder to B. in tail, remainder o 
Mo. pl-423- 44 in fee; A. by indenture inrolled in Chancery bargain and fe 
4 Leon 123, © the lands to D. and his heirs, and then D. ſuffers a comm 
Co. Litt. © recovery with voucher of A. before the ſtatute 14 Bla 
36 » 1 execution was had thereupon, Yet it was adjud 1 No 
1" * 
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« feiture, for which he in the remainder might enter preſently. io Co. 44, 
« without aid of any of tht ſtatutes; for a common recovery is 45: 
« but a common aſſurance or conveyance, and, if no uſe be de- —— = 
« clared, ſhall be to the uſe of tenant for life. And by the pro- Sir William 
« ceedings in it conflat curie, that the recoveror hath no title. **\bam's 
« And the ſuing of execution, which is but in purſuance and * : 
« contemplation of the firſt act, cannot be any bar to the entry of 
« him in the remainder or reverſion, Notez where tenant for 
« life bargains and ſells lands to A. and his heirs, and after levies 
« 2 fine come ceo, &c. to A.; this was held a forfeiture of the bar- 
« eainee, not of the bargainor, who at the time of the fine, 1 Leon. 264 
« which alone made the forfeiture, had nothing to forfeit. 
© A, tenant for life, remainder to B. for life, B. reciting, that Cro. Eliz., 
„he had an eſtate in fee, levies a fine come ceo, &c. to a ſtranger, * 
« who brings quid juris clamat againſt A., and 4. makes de- pes 
« fault, and thereupon judgment was, that he ſhould attorn, 
« which he accordingly did. And the court held, | that his, 
« eſtate for life was not forfeited, becauſe the attornment 
„vas by compulſion of the court upon his default of appear- 
« ance, and not voluntarily. And there two juſtices held, 
« that the eſtate of B. was not forfeited by the fine, becauſe 
this made no diſcontinuance, and nothing paſſed by it, but 
« what he might lawfully grant. But two other juſtices held 
the ag and that it is not the diſcontinuance only that 
makes the forfeiture, but whete he doth any thing in a court of 
„record whereby his will appears to diſinherit him in the re- 
© mainder or reverſion; as, praying in aid of a ſtranger, Oc. 
„And this ſeems the better opinion. For attornment in pais to 
the grant of a ſtranger works no forfeiture; but attorpment of 
* record does, where in quid juris clamat the tenant for life Cs. Lite. 
comes in, and ſubmits in court to attorn, But the attornment 25%: * 


in the principal caſe being by judgment of the court upon the * 6s 
default makes the difference. e 129. 132. 


In quid juris clamat the tenant ſays, that he holds in tail of Mo pl 108. 
* the gift of one A.; the plaintiff ſays, that A. ne dona pas; and | 
" upon ifſue it was found for the plaintiff. And Brow held, 
that the plaintiff might enter preſently, becauſe by ſuch claim 
* the tenant for life had forfeited his eſtate; but whether the 
* plaintiff ſhould upon the verdict have judgment to recover the 
hand, was the doubt. | | 2 70 
I In an aſſize of freſh force by F 5 againſt B. and C., it was Walſton 
« found, that one D. was ſejſed of the lands in queſtion, and by Dire r cafe. 
i indenture made a leaſe for three years to B. at ſuch a rent; and L 
alter by indenture inrolled, bargained, and ſold the reverſion to 
| the plaintiff A. and his heirs, who after, for rent arrear, 

brought debt in C. B. againſt B., and he pleaded, that after the 

leaſe, and before the grant to A., A. by deed inrolled ac- 
cording to the cuſtom, bargained and ſold to him, upon which 
they were at iſſue, And if this was a forfeiture of B,'s leafe 
. the queſtion on which the jury doubted, and referred it 
w ths court; and it was adjudged to be a forfeiture, | 
"SY e « It 
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Remainder and Reverſion. 
« Tt would be too large a field here to enter into all the caſes 


«« and diverſities wherein the particular tenant ought to pray in aid i © vi 

| « of or vouch him in the reverſion or remainder, and where he in WI on! 
« the reverſion or remainder may pray to be received, and where fff Sir 
« not; and what acts of the particular tenant ſhall amount to ail er 
t forfeiture, whereof and when he in the remainder or reverſion * pro 
e ſhall take advantage, and in what manner, 2c. theſe being large « the 
« enough to make diſtinct heads of themſelves. « pro 
« I ſhall proceed therefore to the ſecond diverſity, to ſhew what © iu 
acts of the tenant in poſſeſſion make a diſcontinuance or bar of ren 
« the remainder or reverſion, and what not. a « wit 
« [f tenant in tail in poſſeſſion of lands, houſes, or other things * us, 

« which lie in livery, make a feoffment in fee, a gift in tail, br ail © eſt 
« Jeaſe for another man's life, or levy a fine thereof; thee ace * An 
« diveſt and diſplace the remainder or reverſion, and amount * an | 
« to a diſcontinuance; for avoiding whereof, after the death oil © thei 
« the tenant in tail without iſſue, thoſe in reverſion or remainder © dur 
« are put to their formedon, and cannot enter; becauſe then th « ſtat 
« alienee might loſe the benefit of the warrauty' annexed to ſuch "I 
ame not 


Co. Litt. 

326. 

2 Inſt. 342 

343. 681. 
3 Co. 71. 


ec alienation. 

« So, if a man ſeiſed of lands in tail, in fee, or for life, inf © and 
« right of his wife, made a feoffment in fee, a gilt in tall, or WM © (vp; 
« leaſe for another man's life; this diveſted the wife's eſtate, M ever 
te that after her huſband's death ſhe could not enter, but wall oug 
« driven to her cui in vit4; for the ſafeguard of the waren 


be that might be annexed to ſuch alienation of the huſband mad * 
« a diſcontinuance of the wife's eſtate- tail, and of the reverot : yy 
the 


dc death without iſſue, thoſe in remainder or reverſion to their e aud 


« or remainders depending thereon, for avoiding whereof afterh 
« huſband's death ſhe was driven to her cui in vita, and after be © brou 


« yeral formedons, 

« So, if in a precipe brought againſt the huſband and wiſe c 
« the wife's lands, the huſband loſt by default, reddition, or nil 
« gicit, if he were ſeiſed for life, or in tail, in her right, ſhe v3 
« driven to her cui in vit4 after his death; but, if in fee, the 


« ſhe had no other remedy, but a writ of right after his dest , only 
« Which laſt caſe was remedied by the ſtatute of I. 2. c. 3. nt — Joint 
« gives her a power to come in and pray to be received bee, jon; 
judgment, or to bring her cui in vita after his death. But 0 1 
i an effectual remedy both for the wife and thoſe in remainder , em 
« reverſion againſt all alienations of the huſband ſolely or jonny ena 
ec with his wife, except it were by fine or common re. made 
'& wherein both joined, and as well of lands given to them j00 bind. 
« during the coverture, as of lands whereof the wife was a caſe | 
« ſciſed; and alſo for remedy againſt all recoveries we a ince 
« reddition; nibil dicit, or feint pleader of the huſband, thi ſt h the p 
« of 32 H. 8. c. 28. gives the wife, and thoſe in remainder d . yg 
« verfion, power to enter in their ſeveral turns; and fo it 006 By fb it 
« their ſeveral iſſues or heirs, notwithſtanding wo ow Fr 
« or other act, made, done, or ſuffered” by huſband . wy ; 
. And yet, if the huſband and wife join in a fcoffment F DF — 


— 
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« wife's lands, this being in effect the feoffment of the huſhand 
ben! © only is within the relief of the ſtatute, ſo, if the lands were 
given to the huſband and wife and, their heirs during the ca- 
tz verture, all acts of the huſband to defeat this eſtate are equally 
erben provided againſt by the equity of this act, as if the wife had 
« the ſole ſeiſure thereof. But, if the huſband levies a fine with 
« proclamations of his wife's lands, and dies, the wife or her 
what iſſue mult enter within five years after his death, and thoſe in 
bar off © remainder or reverſion within five years after the death of the 

| « wife without iſſue, elſe they will be barred by another ſtatute, 
„ viz. 4 H. 7. for ſuch fine makes a diſcontinuance of the wife's 
« eſtate, and of thoſe in remainder or reverſion at common law. 


fe ah And though 32 H. 8. aids the diſcontinuance by giving them 
mount an entry, yet it does not take away the bar which is wrought by 


« their laches upon the other ſtatute. Alſo the iſſue cannot enter 
« during the huſband's life, either by the common law or this 
« ſtatute. * 

« If tenant in tail in poſſeſſion ſuffers a common recovery, this 
not only diveſts and diſplaces the eſtate-tail, and all remainders 
and reverhons depending thereon, but alſo, by reaſon of the 
« ſuppoſed recompence, bars them for ever; as is confirmed by 


« ought to be perfect tenant in tail, and alſo ſeiſed by force of the 
b tail. | | 

« For, where huſband and wife were ſeiſed of lands to them 
„ and the heirs of their two bodies, or to them and the heirs of 
the body of the huſband with remainder over, and a ſtranger 
brought a precipe againſt the huſband only, who vouched over, 


* and then the huſband died without iſſue; it was adjudged, that 
this recovery ſhould not bind the remaĩnder; for between the 
* huſband and wife are no moieties, nor has the huſband power 
* to lever the jointure, or to diſpoſe of any part of the land with- 
* out his wife, ſo that the precipe, being brought againſt him 


* joint eſtate with him at the time of the recovery, and did not 
join; and to a moiety it cannot enure, becauſe, here are no 
* moieties between the huſband and wife; and therefore the re- 
* compence, recovered by the huſband only, cannot enure to the 
„ remainder, which depends upon a joint and undivided eſtate 
made to the huſband and wife. And then the recovery, which 
* binds only in regard of the recompence in value, cannot in this 
* caſe bind either the iſſue, if there were any, or the remainder, 
„ fince neither of them can take advantage, or ſue execution of 
* the recompence in value. And though the huſband ſurvived, 
4 this will not mend the caſe; becauſe the law is to judge of it 
| Bit was at the time of the recovery,. and not as it falls out by 
2 after accident. But, if the eſtate had been to the huſband 
6 and wife, and the heirs of the body of the huſband, and he 
1 levied a nine, or made a feoffment in fee, and then come in 
8 youchee in a common recovery, this had barred both the iſſue 
3H 3 *in 


« every day's practice. But then he who ſuffers ſuch recovery - 


and thereupon a common recovery was had; the wife died; © 


* only, the recompence cannot: enure; becauſe the wife had a 
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LE. in tail and him in the remainder; becauſe, by the feoffment 


or conulee ſole and perfect tenaut to the precipe; and then, 
« when'the huſband came in only as vouchee, he came in in 
« privity and repreſentation of all the eſtates he ever had, and 
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© or fine, the whole eſtate was diſcontinued, and the feoffee 


&« was to make his defence by them, which if he does not, but 
tc calls upon another to defend him, and that other undertakes it 
ic accordingly, and by his miſbehaviour ſulfers the demandant to 
« get judgment, he is bound to make a recompence equal to 
ce what the other loſt; and ſuch recompence, being to be in lieu 
ec thereof, is to go in the ſame manner as the eſtate he was bound 
« to defend ſhould have done, and, by conſequence, to the iſſue, 
cc and thoſe in remainder or reverſion; and then they having, in 
4% ſuppoſition of law, a recompence equivalent to what they loſt, 
« have the effect of the firſt ſuppoſed warranty, and cannot im, 
ce peach the recovery, or complain of any hardſhip done them, 

ut, if the huſband and wife had been jointly ſeiſed to them 
« and the heirs of their two bodies, with remainder over, and 
tc the huſband had made ſuch feoffment, or levied ſuch fine, and 
« then come in as a vouchee; it ſeems doubtful, if the iſſue in 
« tail, or the remainder, ſhould be barred; becauſe the wife, hav: 
« ing a joint eſtate of inheritance with the huſband, was no 
&« party to the voucher, and therefore the recompence could not 
« enure to the inheritance of the whole. And to a moiety i 
« could not, becauſe there are no moieties between them. Quere 
sc ergo. 

4 The tenant in tail at the time of the recovery, if the pracye 
te be brought againſt himſelf, ought to be then ſeiſed by force of 
« the eſtate - tail in poſſeſhon, otherwiſe the recovery will be no bar 
« either to his iſſue or thoſe in remainder or reverſion; becauſe 
& the recompence in value, which cauſes the bar, will go in lieu 
& of the eſtate he then had, which was recovered, and not in lieu 
« of the eſtate-tail which then he had not, nor, by conſequence, 
& could loſe. Therefore, if tenant in tail be diſſeiſed, and tt 
« diſſeiſor die ſeiſed, and his heir be in by deſcent, and then the 
« tenant in tail enter upon the heir and diſſeiſe him, and, upon a 
« præcipe brought againſt him, ſuffer a common recovery; ot, 1 
& the tenant in tail take back an eſtate in tail, or in fee, from the 
« diſſeiſor himſelf; or diſcontinue the eſtate-tail, and enter upo 
« the diſcontinuee, and then ſuffer ſuch common recovery on 
« præcipe againſt himſelf; theſe recoveries bar neither the iſſue 1 
« tail nor remainders; becauſe the recompence in value goes © 
« the eſtate which he had at the time of ſuffering ſuch recover) 
« which not being the eſtate-tail, cannot be a bar to the eſtate, 
c tail, or the remainders or reverſion depending thereon. But, 
« the precipe had been brought againſt the diſcontinue, dif 
« ſeiſor, &&c. and the tenant in tail had come in by way of vue 
« er, and youched over the common vouchee, and ſo a recor* 
ac had been had, this would bar the eſtate- tail and remainders J 
<& reverſions depending thereon : becauſe he, coming in on! 


o«c in 1 1 e eſtate 
vouchee, comes in in privity and repreſentation o the a 
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« tail, and for defence thereof, and cannot come in for any other 
« reſpect; and therefore the recompence in value which he recovers 
« againſt the common vouchee goes to that eſtate-tail, and the 
remainders or reverſions depending thereon, and ſo makes good 
« the recovery againſt the tenant, none having any loſs but the 
« laſt vouchee, and that occaſioned by his own default or eon- 
* tempt. | | 

« Tenant in tail coyenants/to ſtand ſeiſed to the uſe of himſelf Yelv. 51. 
* for life, and after, to other uſes, which were totally void; be- Moor, 
© cauſe by ſuch covenant only he could diſpoſe of no more than Peder 
« for his own life: and after a precipe being brought againſt v. Roſs. 
« him, and a common recovery had with ſingle voucher ; it was Mer, 
« held, this recovery did not bar the remainder or reverſion, be- pl ning 
« cauſe by ſuch covenants gucad himſelf, the tenant in tail, was Cro. Eliz, 
« not ſeiſed by force of the tail, and then the recompence could 372. 47% 
« not enure to the eſtate- tail and remainders. Sed quære, for Mare 
« reports the ſame caſe otherwiſe, becauſe, he ſays, he was tenant 
«in tail as he was before notwithſtanding ſuch covenant. 

« Tenant in tail makes a leaſe for twenty-one years, and after Mo. p1.226. 
makes a feoſfment in ſee with letter of attorney to enter and 
make livery ; the attorney enters and ouſts the leſſee, and makes 
« livery accordingly: and this was held a diſcontinuance of the 
« eſtate-tail and remainders; for the leaſe being but for years, he 
« was ſeiſed by force of the tail; and though livery by him or his 
« attorney was a wrong to the termor by putting him out of poſ- 
« ſeſſion, yet ſuch livery gave away nothing from the termor, 
who may re-enter when he will, but paſſed only the freehold | 
* which the tenant in tail had or may give away by livery. But, Co. Litt. 
« if tenant for life be with remainders in tail, and he in the re- 347 * b. 


* mainder in tail enter upon the leſſee for life, and diſſeiſe him, PEOET 


« and then make a feoffment in fee; or, if tenant in tail make a 
« leaſe for life, and after difſeiſe the leſſee for life, and make a 
* feoffment in fee, and the leflce die, and then the tenant in tail 
die without iſſue; he in the reverſion or remainder may well en- 
ter, becauſe the tenant in tail at the time of the feoffment was 


me not ſeiſed of the freehold and inheritance of the eſtate-tail, but 8 
0 8 * of another eſtate gained by diſſeiſin. But, in the firſt caſe, if Co. Lite. 
_ . * the tenant in tail after ſuch leaſe for years had only granted the 12. 2 
a T * reverſion in fee, and the leaſe had expired; though the grantee * 9 
ue „had entered in the life of the tenant in tail; yet this had | 
T5 made no diſcontinuance, becauſe neither the leafe for years, 

2 * nor the grant of the reverſion, diveſted any eſtate, but paſſed 

a eſtate 5 only what the grantor might Jawfully grant, viz. an eſtate for 

" But „his own life. 


. elf tenant in tail make a leaſe for the life of the leſſee, and Co. Litt. 
. after grant the reverſion in fee, and the tenant for life attorn ; . 
e, if he by indenture enrolled bargain and ſell the reverſion, 621, 52x, 
. and then the tenant for liſe die, and the grantee enter in the 339 

life of the tenant in tail; this is a diſcontinuance equivalent to .. 638. 
a feoffment, and puts the iſſue and thoſe in remainder or re- | 
- erkion to their ſeveral formedons, And ſo it would be, if the 


3H 4 « tenant 


* 


* 


co. Litt, 
333˙ b. 


Co. Litt. 
265. 2. b. 
333+ . 
339. a b. 
ſe. 637. 
601. 640, 
641. * 
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, tenant for life ſurrendered to the grantee, or the grantee ye. 


3 2 8 3 2 3 


the grantee entered; yet the iſſue or thoſe in remainder ot re- Wl «© 


« lite of the lefſee, and by his death, that being determined, the 


& prantee, who primd facie took only during the continuance there- WM fee 
c of, has no right after the death of the tenant in tail to enter to * anc 
“ enlarge the diſcontinuance. And though ſuch grant of the re- C. 
«© verſion were with warranty, yet it would be all one; for the © It v 
« eſtate itſelf to which the warranty was annexed being deter- * ar 
46 mined, the warranty cannot have continuance or enlarge the WI * and 
« eftate. So, if after the de#th of the tenant in tail his iſſue Wi « 24h 
ec had granted the reverſion, though with warranty, and the tenant WM mu. 
for life had attorned, and died, and then the grantees entered; © on]; 
yet the iſſue of that iſſue, or thoſe in remainder or reverbon, WM © the 


% might well enter upon him; becauſe the diſcontinuance was inW * 1: 
« effect but for life ; and the iſſue who granted the reverſion not © only 
5 ſrifed by force of the eſtate- tail. | 7008 & befo 


6 If tenant in tail make a leaſe for life, remainder over in fee “ the 


covered in waſte, or entered for a forfeiture in the life of the m 
- tenant in tail; the grantor by the attornment and entry comes WM ſe 
in in continuance of the new reverſion, which was gained on Wh *« a ! 
making the leaſe for life. But, if the tenant in tail had died WM * lef 
in the lifetime of the leſſee, and then the leſſee had died, and e Jef 


44 verſion might well enter upon him; becauſe there was no dif. the 
& continuance executed in the life of the leſſee longer than for the « rat 


zee and dic in the life of the lefſce for life; yet this is an abſoluteſ © the 


5. diſcontinuance, and takes away the entry of the iſſue or hole © eſtat 
ee in remainder or reverſion : becauſe the eſtate for life and re. © men 
% mainders make but one eſtate, and all paſs by the ſame live, © to Z 
e So, if tenant in tail make a leaſe for life, and after releaſe ther 
t the leſſee and his heirs; this is an abſolute diſcontinuance, be © tail; 


.*. cauſe the whole fee is executed in the life of the tenant in tail. " one 1 
It is a rule in our books, that the eſtate-tail cannot be diſcon © entry 
et tinued but where he who makes the alienation was once (ei © main 
„ by force of the tail, unleſs it be by reaſon of a warranty: a5, .“ conu 
the grandfather tenant in tail be difſeiſed by the father, ub © out it 
cc makes a feoffment in fee, and dies, and then the grandfatbeff who 
« dies, the ſon may enter upon the feoffce, and by conſequence did n. 
« ſo may they in remainder or reverſion in their turns. For ber © remai 
t can be no diſcontinuance of the eſtate-tail or remainders; be © who, 
++ cauſe the father who made the feoftment was not ſeiſed by for * Out pl 
<< of the tail, but of the eſtate gained by the diſſeiſin. But, if th in one 
« feoffment had been with warranty, this had wrought the eſſec © other 
.« of a diſcontinuance, and taken away the ſon's entry for pt here i 
« ſervation of the warranty, and to prevent circuity. of a0 © the en 
te So, if tenant in tail be diſfciſed, and he or his iſſue after 44 
„ death releaſe to the diſſeiſor with warranty ; this in effec * three | 
i amoynts to a diſcontinuance, and takes away the entry of tho © warrat 
% who have right; which, without the warranty, it would , by the 
% have done ; and the ifſuc, being never ſeiſed by force of the n a termin 
4 without ſuch warranty, could not by any means have dilcon 4 the rer 
« tinued the tail. 513 | - Was at 
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Bemainder and Revertton. 0 
Another rule is, that to make a diſcontinuance, the alienee Co. Lit, 


& muſt be in by force of the alienation of the tenant in tail him- 333: d- 


« ſelf, and not of any other. Therefore, if tenant in tail makes 
« a leaſe for life, and after grants the reverſion to A., and the 


« leflee attorns, and then A. grants this reverſion to B., and the 


e lefſee attorns, and dies in the life of the tenant in tail; though 
« B, enters, yet this is no diſcontinuance, becauſe B. is not in of 
« the grant of the tenant in tail, but of A. his grantee. Quære 
« rationem. p | | 

« A. tenant in tail, remainder to B. in tail, reverſion to A. in 10 Co. 9g. 
fee. A. by indenture enrolled bargains and ſells the lands to C. Edward v. 
& and his heirs, and after levies a fine thereof to C. and his heirs. , Bulft, 63. 


C. enfeoffs D., and then A. dies without iſſue, and B. enters. Meſme caſe, 


« It was adjudged, that by the bargain and ſale to C. he had only f. mien 
an eſtate deſcendible to him and his heirs during the life of A., v. Seaith, 
and alſo the reverſion in fee expectant upon the eſtate- tail of B. 
„ 2dly, That the fine levied after made no diſcontinuance, not ſo 
« much as a diveſting or diſplacing of the remainder to B., but 
« only enured to corroborate the eſtate of C., and by force of 
« the ſtatutes 4 H. 7. and 32 H. 8. made it to have continuance 
„ fo long as A. ſhould have iſſue of his body: and that it operated 
« only as a relcaſe or confirmation upon the eſtate, which paſſed 
4 before by the bargain and fale, and was guided by it. But, if : 
u the fine had been levied before the bargain and ſale; or before 
the enrolment of it, this had made a diſcontinuance of the * © 
« eſtate-tail and remainders. 34h, It was adjudged, that the feoff- 
« ment of the conuſee made no diſcontinuance of the remainders 
to B., ſo as to take away his entry; for none can diſcontinue 
the reverſion or remainders, but he only who hath the eſtate- 
tail; and therefore if tenant in Gil grant totmm flatum ſuum to 
one who makes a feoffment in fee, this will not take away the 
* entry of him in the reverſion or remainder: and here, the re- 
4 mainder to B. was not fo much as diveſted or diſplaced, for tze 
* conuſee had but a fee determinable upon the death of A. with= -_ © 
* out iſſue, and alſo the reverſion in fee: and therefore when he 
* who had a fee, though it were determinable, gave a fee, this 
did no wrong to the heirs of A., nor by conſequence to B. in 
* remainder; as a feoffment by tenant for life or in tail does, 
{© who, having no fee themſelves, cannot give a fee to others with- 
| © Out plucking it out of the reverſion or remainders: and therefore 
uin one caſe it is a forfeiture of the eſtate for life; and in the 
* other a diſcontinuance of the eſtate- tail and remainders. But 
* here it is no wrong or diſcontinuance to either, and therefore 
* the entry of B. in-remainderl awful. 
A. tenant in tail, remainder to B. in tail: A. makes a leaſe for Cro. Elis. 
a warranty deſcends upon B. who was his heir. It was held, that 9 
c the death of A. without iſſue, the leaſe ſor three lives was de- Co. Lit. 
„ Ermined, and was no diſcontinuance, nor could bind him in 333 > 


> Was at an end, and then the leaſe to which the warranty was an- Car. 156. 
| « nexed 


* three lives, warranted by 32 H. 8., and dies without iſſue : the 52, Keen 


* „ „ Vaugh. 383. 
remainder; becauſe the eſtate out of which it was derived accord. 4 
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Salvin v. ( nexed being determined, the-warranty was determined alſo, and 
OP 3-9 « cannot bar him in the remainders. 5 Vaughan ſays, that the 
porn Te tc caſe of Salvin v. Clerk, in which it is reported, that ſuch leaſe is 
there, inthe C a diſcontinuance, and that therefore a ſubſcquent fine with 
— ; © warranty by the tenant in tail, which on his death without iſſue 
© be refoly. © deſcended to him in the remainder whoſe eſtate was diſeonti- 
ed by all the #6 nued, was a bar of the remainders; Vaughan ſays, that this caſe 
oo that 4c jg all falſe and miſreported; for the leaſe being warranted b 
uch leaſe ( k , J 
ſhall not 32 H. 8. was no diſcontinuance or tort; and then there was 
bind him in 4 no new reverſion gained to which the warranty could be an. 
pA « nexed z but being annexcd to the eſtate-tail, determined with 
CB. *© it, as did the leaſe, and ſo could not touch him in the re- 
Keevev- (4 mainder, 
Cox, ad- 
Judged accordingly, and 4 Mar. accord. per cur. 
Cro. Car. « Another point in Salvin v. Clerk's cafe was this: A. tenant in 
x56. Salvin «& tail, remainder to B. in fee: A. makes a leaſe for three lives, 
„Clerk. © warranted by 32 H. 8. and after levies a 6ne with proclama- 
tions, and dies without iſſue. Five years after his death elapſe, 
« and then the leaſe for three lives expires. B. and his heirs are 
, cc barred ; becauſe the right to have formedon in remainder, ad- 
e mitting ſuch leaſe a diſcontinuance, or to enter, if it were not, 
« accrued immediately on the death of A. without iſſue; and he 
* had no other right aſter the determination of the leaſe for three 
« lives, than he had before; for by the death of A. without ifſut, 
« that leaſe, or the right of his continuance, was at an end, 
„ And this differs from the caſe of a fine levied by tenant for 
« life; for there, he in the remainder or reverſion hath two titles, 
« one to enter preſently for the forfeiture, the other to enter 
« within five years after the death of the tenant for life, when the 
« remainder or reverſion falls into poſſeſſion : but here, he hatd 
« but one title, viz. after the death of the tenant in tail without 
« iſſue, and therefore ought to have purſued it by entry or actia 
« within five years after ſuch death without iſſue. | 
« A. tenant in tail, remainder to B. in fee. A. makes a leals 


' - Godb. 9+ 
* for three lives, warranted by 32 H. 8., and dies without ifſue; 


pl, 12. 


« the conuſee might enter and avoid the leaſe, was the queſtion. 
« Dyer and Mead held he might ; becauſe by the death of tenant 
« in tail without iſſue, the leaſe was not avoidable only, but abſ0- 
« lutely void, the eſtate out of which it was derived being deter: 
« mined: and the leaſe being warranted by the ſtatute made 10 
« diſcontinuance ; for if it had, then ſuch grant of the remaindet 
« before avoidance of the leaſe had eſtabliſhed and made it ur 
* avoidable. | e 
Co. Litt. 


$38 


ce without he alſo diſcontinues the reverſion or remainder, for the 
fect. 629. 


« diſcontinuance working a wrong, and paſſing a larger eflat 
« than the perſon who makes it has by law power to paſs, or 
e eſtate muſk be made up out of the reverſion or remainder. 1 
« therefore the reverſion or remainder be in ſuch perſon, that ö 


6« tena 


— 


« and before any entry, B. grants his remainder by fine, And it} 
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« tenant in tail cannot draw it out; or, if he who takes the eſtate 


by « has already the reverſion or remainder, ſo that there is no oc» - 
i « caſion to draw it out for making good the eſtate given him by 
ith « the tenant, there, the alienation of the tenant in tail makes no 
e diſcontinuance; becauſe for want of the reverſion or remainder 
= I he deals only with his own eſtate, and that being in tail, he can 
eie fire no more thereof than for his own life only, and by con- 


10 « {equence after his death his iſſue may well enter. | 
J « Therefore, if there be tenant in tail, remainder or reverſion 


_ „to the king, and the tenant in tail make a feoffment in fee, a 
wa „gift in tail, or a leaſe for life, this is no diſcontinuance ; but 


\ re. WM © after his death his iſſue may enter; for the remainder or re- 

« yerſion being in the king, the ſubject cannot by any act of his 
« without title draw it forth, and then whatever eſtate he departs 
« with muſt be wholly derived out of his own poſſeſſion, which 
« being in tail only, he can diſpoſe no more thereof than for his 


a « own life only; and by conſequence after his death his iſſue 

Ums. may well enter. But, if ſuch tenant in tail had ſuffered a com- 

— « mon recovery, this in reſpect of the ſuppoſed recompence had 

rs are WY barred the eltate-tail, and all remainders depending thereon, ex- - 

7, ad. WI © <<pt the remainders or reverſions to the king, which by ſuch feign- | 

ae « ed recovery and recompence could not be touched. So, if ſuch Co. Lite. 

nd he tenant in tail had levied a fine with proclamations after 4 H. 7. 372. b. 335- 

three MY © ffs had bound the iſſue by virtue of that ſtatute, but made no — 

t ine f © continuance either of the eſtates- tail, or the reverſion or re- Poph. 64, 

\ end. mainder depending thereon; becauſe the reverſion or remainder ——_— tit. 

nt-for in the king prevented ſuch diſcontinuance for the reaſons before it 2 

titles, WY eiren: and then thoſe in the intermediate reverſion or remain- levy, 124.) 

enter der might enter after the death of the tenant in tail without — 

en the Wl iſſue, as if no ſuch fine had been levied. But now by 34 H. 8. — 58 

e bath f © 20. it is provided, that where the king gives or otherwiſe tit. Reco- 

vithout ll provides lands to one in tail, no ſeigned recovery by afſent of . f 11.1 

achm parties had againſt ſuch tenant in tail of any lands, tenements, 5 ww 
Ec. whereof the reverſion or remainder at the time of ſuch re- 223. 

a leaſe covery is in the crown, ſhall bind or conclude the heirs in tail; Plow. 254. 

+ iſſue; but that after the death of ſuch tenant in tail, the heirs in tail 


And H may enter, the ſaid recovery or any other thing done or ſuffered 
ueſtion. by or againſt ſuch tenant in tail to the contrary notwithſtand- 


f tenen s. Upon which laſt words this ſtatute has been likewiſe en- Co. 878. 
ot abſo- : tended to take off the force and effect of the fine levied by ſuch m— 

g derer, {cnt in tail of the gift or proviſion of the king, ſo as that the 3e. Mace, 
wade nol {re ſhall not bind the iſſue; though Hobart ſays, this was an ain v. 


I oblique and indirect ſtrain upon the ſtatutes. . For the ſtatute 915, 
— 32 H. 8. c. 36. which ſays, that that ſtatute ſhall not extend 3 2 
to fines levied by tenant in tail, the reverſion being in the 40, Miet- 
„ crown, but that they ſhould be of like force as if the ſtatute — 7 ra 
T had not been made; this did not at all mend the caſe of the 372, 373+ 
| Hue in tail, and therefore that flip was helped by the judges hs 
pon the words of the following — of 34 H. 8. ; upon con- 

ſruction of which ſtatute it was alſo held, that all intermediate 
ererſions or remainders to common perſons depending 1 

' « eftate- 


{i 
% 


F4 


* verſion or remainder was then in the king, were preſerved like. 
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& eſtate-tail of the gift or proviſion of the king, whereof the re. 


« wiſe againſt ſuch feigned recovery by the tenant in tail in 
« poſſeſſion ; for their remainder or reverſion being barrable xt 
« common Jaw, in regard the eſtate- tail whereon they depended 
«© was barred, now that ftatute having made proviſion againſt 
, barring ſuch eſtate-tail in poſſeſſion, by conſequence, preſerveg 
alſo the remainders or reverſions depending thereon. ' 

« But this ſtat. 34 H. 8. extends only to eſtates- tail of the giſt 
or proviſion of the king; therefore, if a common perſon by deed 
enrolled gives lands to A. in tail, remainder to B. in tall, re. 
mainder to the king in fee; or, if one who hath a remainder in 
fee, except upon an eſtate-tail of the gift of a common perſon 
by deed enrolled, grants ſuch remainder or reverſion to one for 
life, or in tail, remainder to the king in fee, and the tenant in 
ce tail in poſſeſſion after ſuffers a common recovery; this bars all 
ec but the remainders to the king, as it did at common law. 80, 
cc if he levies a fine with proclamations, this binds the iſſue as it 
c did before; but, neither the king, nor thoſe who have an in- 
cc termediate reverſion or remainder ; becauſe it makes no dil- 
tc continuance, as has been ſhewn, 7 


: cc 


« The king gave lands to one in tail, ſaving the reverſion to him- 
& ſelf: the donee is diſſeiſed, and the diſſeiſor levies a fine with 
6 proclamations, and five years paſs, Walmſley held, this bound 
« only the ifſue, in whoſe time the fine and non-claim was, and 
„% that his iſſue were at liberty to enter after his death by the ſta- 
« tute 34 H. 8. And trough 3 Lord Cote cites this caſe to be 
t reſolved contrary, yet this is held in other books not to be lau; 
« for that would open an eaſy way to get out of the ſtatute; and 
« therefore, where ſuch donee in tail, the reverſion being in the 
« king, bargained and fold the lands to one and his heirs, an 
« died, and the vendee levied a fine, and five years paſſed with 
« out claim by the iſſue; yet the court ſeemed to be of opinion 
« that ſuch iſſue was not bound; and if it were, that yet clearly 
« his iſſue would be at large, and not bound by the fine. 

« Other diverſities there are upon the ſaid ſtatute, which, being 
« not to the preſent purpoſe, 1 ſhall paſs over, referring you to the 
« books where they may be ſeen. | 


« Another caſe wherein there can be no diſcontinuance © 
« the eſtate-tail, unleſs the reverſion or remainder be allo dil 
continued, is this: if tenant in tail enfeoffs him in the inter 

« mediate reverſion or remainder, this is no diſcontinyance, bu 
« that after his death the iſſue in tail may well enter; becauſe th 
« livery being made to him who had the intermediate reverhol 
« or remainder, cannot be ſuppoſed to give him what he had a 
„ ready, or to draw out an, eſtate from him only to gies yl 
the 
4 ſeſſion can paſs only ſo much thereof as the tenant in ee 
e had power to depart with; and that being for his oun lite on 
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« were tenant in tail, remainder to B. in tail, remainder or rever- 
« ſion to C. in fee, and A. make a feoffment, gift in tail, or leaſe 
« for life to C., this diſcontinues the eſtate-tail and the remainders 
depending thereon; becauſe there is room for the tortious opera- 
« tion of the livery upon the firſt eſtates, before it comes to the 
« laſt remainder or reverhon in fee; and whether that be diſ- 
« continued or not, yet the force of the livery, reaching beyond 
« the eſtate- tail in poſſeſſion, muſt be a diſcontinuance thereof, 
« and of the next remainder depending thereon, fince it can have 
« no other effect. 5 
« If tenant in tail make a leaſe for his own life, remainder to Dyer, 8. 
« the donor in fee, this is no diſcontinuance; becauſe the leaſe ** 1 
« for his own life being lawful, the limitation over to the donor, 
« who had the fee before, could make no diſcontinuance, For 
« that would be to make the limitation to him by way of re- 
« mainder work ſtronger than an immediate feoffment to them : 
« and then he having, in the leaſe for his own life, given awa 
« all that he had, the limitation over is void. But, if the leaſe - 
« had been for another man's life, with remainder to the donor in 
« fee, this had been a diſcontinuance ; becauſe ſuch leaſe, being 
„more than he could lawfully make, plucked out of the re- 
« verſion of the donor to ſerve and apply ſuch leaſe; and then 
« the limitation, which he afterwards makes to the donor, being 
« derived out of ſuch new fee gained by the firſt livery, carries 
« on the diſcontinuance as againſt the iſſue in tail... + 
« Tf tenant in tail enfeoff the donor and a ſtranger, this is a Co. Lic. 
« diſcontinuance of the whole land; becauſe they take as, joint» 335: * 
« tenants, whereof each is ſeiſed per my et per tout. 


* if ſuch tenant, being empleaded, would not vouch or pray in 22961239 
* aid of thoſe in remainder or reverſion, or they had, no notice 35' 255 


« . 0 ” . . 2 
time 2 to come in to pray to be received, as hy bringing 3 Co. 6. 
* a writ of error to reverſe the judgment given againſt 


„life, unleſs they came in by way of voucher, aid. prier, or 301, &. 
* reſceitz for then being parties to the record might have had *** 
* ſuch writ of error preſently. And when the ſtatute of . 2. 
* divided the fee conditional into a fee-tail whereon a reverſion _. 
© or remainder might depend, the judges extended the remedy _ + -- 
* which the common law gave by writ of error to thoſe in re- 


death of the tenant in tail without iſſue; but the judgment 
| zgamſt the tenant for life diveſting the reverſion or remainder, 
n lo that he could not after grant or transfer it over to any per- 
p ſon; and it being doubtful whether he could puniſh waſte after 
: ſuch recovery had; therefore the ſtatute of 9 R. 2. c. 3. gave 
2 him in the reverſion or remainder expectant on ſuck eſtate 
* for life a writ of error or attaint in the life of the Frome for 

| nee <'þ * ** * £ « life, 
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« Another way whereby thoſe in reverſion or remainder might Ca- 3+ 34. 
* at common law have remedy upon a recovery, with or without — 44 
title had againſt tenant for life, in dower, or by the curteſy, Palm. 236. 


* tenant for life, if there were error in it, not otherwiſe. But ates 
* this they could not have till after the death of ſuch tenant for 1 Rol. Rer. 


* mainder or reverſion expectant on ſuch eſtate-tail after tage 
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vantage thereof, till 32 H. 8. and 14 Els. 


250, 251. 
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«life. And if the judgment be reverſed, the tenant for life is 


« to be reſtored to the poſſeſſion and meſne profits, unleſs the 
* plaintiff in error can prove that he was of covin, and aſſent 
t that the demandant ſhould recover; for then reſtitution is to 
« be made of the poſſeſſion and meſne profits to the plaintiff in 
* error. And this proves that the parliament held ſuch covin or 
„ recovery a forfeiture of the eſtate for life, otherwiſe it would 
* have been hard to have given the poſſeſſion and mieſne profits 
* to him in the remainder or reverſion during the life of the 
* tenant for life. But though it was a forfeiture, yet, as it ap- 
« pears before, if it were uot erroneous, no ſufficient remedy 
© was provided for him in the reverſion or remainder to take ad- 
And if it were er- 
* Toneons, yet till this ſtatute he could not reverſe it, till after the 
rt death of the tenant for life. But this ſtatute making no men- 
« tion of recoveries againſt tenant in tail, they remain {till as they 
& were after the making of the ſtatute de donis ; and thoſe in re- 
« yerſion or remainder expeCtant thereon can have no writ of 
& error of an erroneous judgment given againſt the tenant in tail 
« till after his death without iſſue; nor can they be received upon 
© the ſtatute of V. 2. c. 3. which gives the reſceit, becauſe the 
« eſtate-tail is looked upon as an inheritance which by poſſibility 
« may endure for ever: and therefore during the continuanee 
« of it thoſe in reverſion or remainder are little regarded. 

J ſhall put but one cafe to ſhew what is a fallicient exror for 
&*& thoſe in remainder or reverſion expectant upon an eſtate-tail to 
« take advantage of by writ of error, and how ſuch writ of errot 
© may be barred or prevented by the tenant in tail. 


Palm, 224+ 4. having iflue three daughters, B., C, and D., makes a feoff- 
Darcy v. © ment to the uſe of himſelf for life, remainder to B. in tail, re- 
. « mainder to himſelf in tail general, remainder to himſelf in fee; 
$04,S.C. by * and dies. B. enters, and takes huſband, and they both levy a fine 
the name of « with warranty againſt B. and her heirs, B. being then within 
ag A. “ ae and after a common recovery is ſuffered with voucher of 
Rep. 85. „F. and her huſband, who appeared by attorney, and youched 
S. C. « over the common vouchee; and ſo a common recovery is had, 
10 part on. (c and the uſe declared to the huſband and his heirs, B. being (il 
e under age: then B. dies without iſſue, and five years 2 
« after her death; and now a writ of error was brought by C. and 
“ D. againſt one who claimed under the huſband to reverſe thi 
« recovery, and be let in by their formedon in remainder to avoid 
« the diſcontinuance wrought by the fine for two parts of 
« land; and, after argument, it was held by all the court, 
iſt point, + © 1/7, That the appearance of an infant by attorney was iv 
| e and as if the attorney had appeared without warrant z for u 
« infant cannot give him authority ad perdendum et lucrandum fo 
Palm. 225, „“ him as the warrant of attorney purports z, but an infant migh 
228. 244» 4c always appear by guardian alone either by the court or 


his warrant fron 
be one of at 
of deſceit le 
6 f 


— 


« writ out of Chancery; and ſuch guardian ha 
« the court, not from the infant, and ought to 


« eſtate; for if he miſbehayes himſelf, an action 
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„ againſt him. And though B. here had a huſband, yet he can- 
not make an attorney for his wife in a matter which concerns 


the WF « ber inheritance, for then he might defeat her of her inherit 
u ance, eſpecially in a common recovery, which is now but a com- 


5 10 if mon affurance, and their coming in as vouchees makes it the 

f in i « Kronger, for the vouchee loſes all the right to the land, and gives 

74 4  recompence to the tenant, | : 

ould W « 24%, It was held by all but Havghton, Juſt. that though by 44 point. 
olits WF « he fine the remainder was diſcontinued and put to a right, and 22% 2 
be « the erroneous recovery was ſuffered after, yet thoſe Who had — 15 
t ap- 6 


« ſuch right wy at the time of the recovery ſhall have a writ of 254. 

ned v error to reverſe it; for as by ſuch recovery, if good, their right 

® ſhall be bound by reaſon of the recompence; fo, if erroneous, 
the hey ſhall have error to reverſe it. And if it were otherwiſe, 

=) no common recovery would ever be reverſed, for they always 
„make a feoffment in fee, or levy a fine firſt, in order to have 
double voucher z and thoſe in remainder or reverſion have pri- 

„ vity in right, though not in fact, by reaſon of the diſcontinu- 
„ ance; and as thoſe who have but a right of a remainder or re- 

* verſion ſhall take advantage of the forfeiture of a right of a par- 


2 0 ticular eſtate, ſo ſhall thoſe who have but a right of a remainder 
TON wor reverſion have error or attaint upon erroneous recovery had 
— " againſt one, who had but a right of an entail, 5 Ed. 3. 43. 6. 4. 


„And by the voucher of the, tenant in tail he comes in in privity 
Hof the eſtate-tail, and revives the remainders to give them the 


gee * recompence in value, without which they would not be barred. 
5 And though here the plaintiffs cannot be reſtored to the land by 
N the reverſal of the recovery, yet they will be reſtored to all they 
rol. Wl bave loſt by it, viz. their right to have formedon in remainder 
al ro avoid the diſcontinuance wrought by the fine. They agreed, 216. 1 Co, 
in ge; the remainder had not been in ¶ at the time of the recovery, 27: 7 186 


* " but in abeyance only as to the right heirs of J. S., there, Bamfeid. 
** min ugh 7. S. died after, yet his heir ſhould not have error of a 
N i rcovery ſuffered by tenant in tail; 7 Fac. Zouch v. Bamfield. 

* A " bo, of a remainder to the eldeſt ſon of A., who hath an eſtate 
7 had for life; if A. ſuffers an erroneous recovery, a ſon born after 
15 nal ball not reverſe it; otherwiſe, when the remainder was in ef” 
1 pale " at the time of the recovery, as here, though turned to a right. 

a but Haughton, Juſt. held, that the plaintiff having only right of 23. 252. 
| fs this a remainder in fact, ſhould not have a writ of error, unleſs their 
"i mainders had been turned to a right by diſſeiſin of the tenant 
of de © fail, or ſuch like tort; and that the privity of the remainders 
by the tenant in tail coming in as vouchee, was only reſtored to 

barred and have recompence over, but not to be de fucto re- 
ſtored to their eſtates. | 
. za, It was held by all the court, that the infant appearing 34 point. 
n this caſe by attorney was ſuch an error as thoſe in remainder 

May take advantage of, though ſtrangers in blood; for this writ 226. 231. 

error is not to reverſe the recovery for the infancy of the 727 _ 

e covert, but becauſe it was ſuffered by attorney without 370 ; 
"rant, the infant haying no power to make any 1 1 ue 
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©« therefore it was not voidable only, but abſolutely void: for the 10 


making of the warrant of attorney is an act of the party in pait 
* without examination of the juſtice, though the appearance by 
% attorney after be recorded by the court. And upon ſhewing this 
*in a writ of error, the defendant muſt plead, that ſhe was of full 
4 at the time of making the warrant, and the other muſt take 
« jifſue upon it, and ſo it ſhall be tried per pazs, not by inſpection. 
And caſes were cited, that thoſe in remainder may have error 
« for the infancy of the tenant in poſſeſſion. But they agreed, 
„that for avoiding a feoffment made by the infant there ought to 
64 be privity of blood, and that privity in eſtate was not ſuſſicient: 
«© but here, by the voucher of the tenant in tail the remainders 
« were fo received for the ſake of the recompence in value, that 
tc they were gugſ parties to the record. 
„Ab, It was held by all the court, that notwithſtanding the 
« objection that the warranty upon the fine could not bind this 
« title to the writ of error upon the recovery, being matter ſubſe· 
« quent and ſuffered after the warranty, that yet this warranty 
« deſcending on the plaintiffs in remaiuder was collateral for two 
tc parts, and for theſe two parts barred them of their writ of 
« error. For though the recovery was ſuffered after the war- 
ic ranty, yet their title to the remainders was prior to the war- 
4 ranty, and it is in virtue of that title they ſeek to reverſe the 
« recovery. And by the deſcent of the warranty their title to the 
« remainder was diveſted and turned to a right. But, if the u 
c mainder be barred, ſo is their title to a writ of error to be re 
« ſtored to that remainder ; for the remainder being barred, whicl 
« is the principal, the writ of error, which is but acceſſary ant 
«« depending thereon, is barred likewiſe. And a caſe was citec 
29 2 8 Jac., where father tenant for life, remainder to his for 
« in fee, the father levied a fine with warranty to a ſtranger tt 
« the uſe of himſelf for life, remainder to his ſon for life, re 
„ mainder over in fee, and died. It was reſolved, that becaul 
« the ſon had not entered in the life of his father, but ſufferec 
« the warranty to deſcend upon him, that now this had erulhe 
« his right to the remainder in fee, and he muſt be contentet 
it withtheeſtate for life. And though in the principal caſe, upd! 
«* the recovery againſt the conuſee, he had judgment to recon? 
«* in value againſt B., and therefore (as objected) the warrant 
« was executed and ſatisfied by the recompence in value, and ib 
« no revoucher can be; yet it was held, ½, that it does not 
« pear that any actual recompence was had; 2d/y, the vouch 
«© upon the recovery was no execution of the warranty, becauſe 
recovery was part of the ſame aſſurance, and made in athrmane 
« of it; and therefore the warranty upon the hne continues * 
«* unſatisfied ; 3dly, admitting it were ſatisſied, ſo that he cot 
« not revouch, yet he may rebut by force of it; and here 7 
« pleaded by way of rebutter. Allo it was held, that thoug' 
« this writ of error the land is not direQly demanded, Je 
< obliquely and by implication. And a return of all one's n 
o the land will be a bar of a writ of error, and the warrantf! 
may be pleaded for avoiding circuity of action. « 9 
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« 96% ⁴y, It was held by all, that the fine with proclamations and 
« five years non- claim after the death of B. withoutifiue had been 
« a bar of this writ of error, if it had been relied on; but there, 
« defendant after he had pleaded the ſine with proclamations 
« conc!udes unde petit, &c. if againſt the fine containing ſuch 
warranty plaintiff ought to have a writ of error, and ſo hath 
« relied upon the warranty, not upon the fine with proclamations; 
« and he having election to rely either upon the one or the other, 
« by relying upon the one hath waived the other, and therefore 
« jt (hall be intended only a fine at common law without pro- 
« clamations, which only diſcontinues, but does not bar-any 
« right. Nota—In this caſe it was after held by Doddridge, J. and 
Leigh, Chief Juſtice, that for ſo much of the eſtate as was 
« limited in uſe to the feme, the warranty was extinguiſhed and 
« zone, and fo plaintiff had judgment for all the point of the 
« warranty, being the only point wherein the court was againſt 
him. And-if the warranty were out of the way he muſt have 
« judgment for all. But guere here, ſor the uſe is to the huſband 
« and his heirs, and the warranty was againſt the feme and her 
« heirs, and therefore this ſeems a miſtake of putting the caſe. 
« As to ſuch acts of the tenant in poſſeſſion as work no divelt- 
ing or diſplacing of the remainders or reverſions, and, by con- 
« ſequence, no bar or diſcontinuance, this has already appeared 
in part, and I ſhall only put two or three caſes more for further 
« illuſtration thereof. and 
« If there be tenant for life, remainder to the king for life, re- 
« mainder to another in fee, and the tenant for life make a feoff- 
ment in fee; this works no diveſting or diſplacing of the re- 
* mainder to the king, nor, by conſequence, of the remainder 
depending thereon, but 'paſſeth only his own eſtate for life. 
And yet this amounts to a forfeiture whereof the king may take 
advantage; becauſe by making livery thereof in fee he hath 
* done as much as in him lay to defeat and difinherit the king 
* of his remainders, which is always a ſufficient cauſe for the 
* forfeiture of a particular eſtate. So, if the king make a leaſe 
* for years, and the leſſee make a feoffment in fee, this is a for- 
_ of the term; and yet the reverſion is not drawn out of 
" the king. | e PN 
« If . for life, the reverſion or remainder to the king be 
" pleaded in a præcipe, and a recovery be had "againſt him by 
* aſent, without title, this does not diveſt the remainder or re- 
C verſion of the king; becauſe being by aſſent, and without title, 
it is but in the nature of a conveyance, which cannot take away 
2 the king's inheritance. But, if ſuch recovery were upon good 
* title and without covin, this would diveſt the king's remaindèrs 
wor reverſion, becauſe the judgment is matter of record, and no 
4 wrong is done to the king; as, if a diſſeiſor recovers againſt 
D —— for life, and enters, by this he defeats the king's re- 
ander, te ot 
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15 Ed.4. 9. If tenant for life of rent or ſervices on a precipe brought 
Co. Litt. cc againſt him pleads to the right, or confeſſes the action, c.; 
2 Leon. 61. © Or grants them in fee; this is no forfeiture to him in the 
4 Leon. 126. © remainder or reverſion z becauſe they cannot by any act of the 
a 1585 « particular tenant be drawn out of him in the remainder or te- 
327. 332. a, © verſion, or be conveyed for any longer time than ſuch particu- 
ſect. 608. © lar tenant hath intereſt therein. Wherein there is a diverſity 
e between land, houſes, and other things which lie in livery, as 
Pop. 63, © appears before, and rents, commons, advowſons, remainders, 
c or other things, which lie in grant only. For if tenant in tail 
& of ſuch things as lie in grant, by deed or fine grant them to one 
« and his heirs, yet this is no diſcontinuance z but the iſſue in 
cc tail, or thoſe in remainder or reverſion, may diſtrain for the 
rent, uſe the common, preſent to the church, or enter into the 
« land; or they may, if they will, admit themſelves out of poſ- 
&« ſeſhon, and bring their formedon. But then, a lineal war- 
« ranty with aſſets, or a collateral warranty without aſſets, will 
« be a bar to them, and therefore it is more dangerous to bring 
« ſuch action. | 
3 Co. 85. & Another diverſity is, between ſuch things as lie in grant and 
Co. Lit. cc are in , and ſuch things as lie in grant and are newly created: 
dl &« as, if tenant in tail of land grant thereout a rent, common, Ec. 
ce to one and his heirs, yet this is abſolutely determined by the 
&« death of the tenant in tail upon the conſtruction of the ſtatute 
& de dons, 
Co. Litt, « If one let lands to 4. for life, and A. let the ſame lands 
dn 6. to B. for years, and after grant the reverſion ; yet the grantee 
bog, : 
6:0, c hath an eſtate but for term of life of the grantor z and there i 
c no diveſting of the firſt reverſion, nor cauſe of forfeiture; 
« becauſe by ſuch grant nothing paſſed but the eſtate which the 
« grantor had. So, if A. had in this caſe releaſed or confirmed 
ce the land to B. and his heirs, yet he would have only an eſtate 
« for the life of A., and no forfeiture or diveſting of the fir 
« reverſion. | | 
« I come now to conſider the acts of the tenant in poſſeſſio 
« jointly or with the concurrence of him in the remainders 0 
« reverſion, whereof ſome diveſt and diſplace the remainder o 
« reverſion, and cauſe a forfeiture and diſcontinuance, and ſoms 
c not. 
x Co, 76, « A, tenant for life, remainder to B. in tail, remainder to (; 
ee s nin tail, or in fee. A. and B. join in a fee come ceo, &c. to D. - 
Hob. 2275, © fee, who grants and renders a rent-charge to A. for life : / 


278. ce dies without iſſue: then C. enters; and A. diſtrains and avov 
. * &« for the rent. It was adjudged lawful; for this fine made " 
caſe. « diſcontinuance either of the firſt or ſecond remainder, but eac 
e 17 25 of them give only what he might lawfully give, viz. A. his eſtat 


Roll, Abr. for life, and B. a fee determinable upon his death withol 
$855. pl.7,8, © iflue; and the remainder to C. was not diveſted or diſcontin 
&« by the ſine; and by conſequence no forfeiture of the eſtate | 
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« life was wrought, by reaſon he in the remainder in tail joined 

« therein. And there it was held, that, if need were, to prevent 

a forfeiture, it ſhould be conſtrued firſt the grant of B. of his 
remainder, and then the grant of A. of his eſtate for life. It 

was likewiſe held in the ſame caſe, that if A. and B. had join- 

ed'in a feoffment by deed, this would be no diſcontinuance or 
diveſting of the remainders or reverſion, but that each ſhould 

« be ſaid to paſs only what they might lawfully depart with : and 

« that if B. died without iſſue, yet the feoffee ſhould hold during 

« the life of A. But ſome books hold this caſe of the feoffment Sid. 83. 

« to be different from the fine, and though the fine makes no Ms. 

« diſcontinuance, yet the feoffment, they think, ddes. And it was 

« held in the principal caſe, that if the feoffment were by parol, it 

« would operate as the ſurrender of A., and the feoffment only 

« of B., which would diſcontinue the eſtate-tail and remainder. 

« For in ſuch caſe it cannot enure otherwiſe ; becauſe unleſs the 

« remainder comes into poſſeſſion by the acceſſion of the eſtate 

« for lite, it would not paſs at all; for a remainder, as ſuch, can- 

« not paſs by parol without deed; and therefore to make B.'s 

« joining of any effect, it muſt be taken to be the ſurrender of 

A., and the feoffment of B. But a caſe was there cited, 41 Ed. 3. 

« 21 & 41 Af. pl. 2. where A. was tenant for life, remainder to 

« B. in tail, and A. made a ſeoffment in fee to B. and his wife, 

« who ſurvived B., this was held a forfeiture of A.'s eſtate for life, 

and that D. in remainder might enter: becauſe between baron 

« and feme there are no moieties, and the wife ſurviving is in of 

the whole by A. the feoffor, whoſe feoffment diveſted and diſ- 

placed the remainder to D., and, by conſequence, made a for- Co. Litt. 

« feiture of 4.'s eſtate for life. So, where tenant for life, and < aged. 2g 
„he in the remainder for life, join in a feoffment, though by Dyer, 339.9, 
* deed, yet this is a forfeiture of both their eſtates, for which he 1 Leon. 262. 
in the next remainder may enter preſently ; becauſe both of 3 2 
them joined in the tortious act which diveſted the remainders. 

« If A. be tenant for life, remainder to B. in tail, remainder to 1 Co. 140. 
C. in fee; 4. make a feoffment in fee to C.; this diveſts and 3 
* diſplaces the remainder of B., and is a forfeiture for which he 857. pl. 1, 2. 
* may enter.” So, if A. were tenant for life, remainder to B. in + 
* tail, remainder to C. in tail, remainder to D. in fee, and A. 

* make a feoffment in fee to B., who dies without iſſue, C. may 

* enter for the forfeiture z for the livery diveſted his remainder 

and B. could not diſpenſe with the forfeiture as to his owh 

* eſtate. So, if A. be tenant for life, remainder to B. in tzil, 

*and B. releaſe to A. in fee, and after A. make a feoffment in 

* fee, and then B. die; yet his iſſue may enter for the forfeiture: 

for the releaſe did not mend at all the eſtate of A.; and thou 

- prevented B. himſelf from taking advantage of the forfeiture, 

yet it could not bind his iſſue, or thoſe in remainder. | 

8 * Huſband tenant for life, remainder to his wife for life, re- 2 Leon. 36. 

: mainder to the heirs male of their two bodies, remainder to A. Rae, 5, 
in fre. The huſband and wife levy a fine with warranty, 
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te and die without iſſue: the warranty deſcends upon A. : yet it GY 
c was adjudged, that neither the fine nor the deſcent of the war- 4 
« ranty upon A. barred or diſcontinued his remainder, becauſe m5 
cc the eſtates of the huſband and wife for their ſeveral lives con- 5 


cc tinued diſtinct, and were not merged in the remainder to 
« them in tail; and then not being feiſed by force of the tail, 
cc their fine could make no diſcontinuance of the eſtate- tail or the 
« remainder, and, by conſequence, the warranty could not at- 
« tach upon A., whoſe eſtate was not diveſted or turned to a 
« right. But in all theſe caſes the fine with proclamations binds 
* the iſſue by force of the fat. 4 H. 7. & 32 H. 8. 

« A. tenant for life, and B. in remainder in tail levy a fine; 
« B. dies without ifſue, and if the conuſee ſhould hold during the 
« life of A., was the queſtion. The court thought this caſe the 
« fame with Bredon's caſe. But Hale ſaid, the reaſons given in 
% Bredon's caſe make againſt the reſolution ; for where it is ſaid, 
« the remainder in tail paſſed firſt to avoid a forfeiture, he faid, 
« if it did, the freehold muſt then paſs to it by way of ſurrender, 
« and fo drown ; but they ſhall rather be conſtrued to paſs infimu! 
« et uno flatu : and he reſembled the principal caſe to a feoffment 
“ by the huſband and wife of the wife's lands whereof the huf- 
e band is entitled to be tenant by the curteſy ; the heir of the 
« wife ſhall not avoid the feoffment during the life of the huſband. 
“ But the caſe was ended by agreement. ; 

© Huſband and wife, ſeiſed of lands to them and the heirs of 
ce the huſband, make a leaſe thereof to the defendant, who cove- 
« nants with them and each of them, and with the heirs and 
&« aſſigns of the huſband, to do ſuch a thing upon the land. The 
% huſband and wife convey the reverſion to the plaintiff in fee, who 
« brings covenant, and concludes unde actio accrevit to him 38 
e aflignee of the huſband, without averring the wife to be dead, 
* And though it was urged, that he ought to have brought cove- 
& nant as aſſignee to both, having his eſtate as well from the wile, 
ce who had an eſtate for life, as from the huſband who had the 
tc fee, unleſs he had alleged the wife to be dead; yet it was held 
« well, being brought by the aſſignee of him who had the in- 
“4 heritance, and ſo no prejudice to any; and that the eſtate for 
« life being transferred with the fee was thereby drowned and 
« confounded, and ſo the action well brought as aſſignee of the 
% huſband. | | 

H. tenant for life, remainder to B. in tail, remainder to C. in 
A. and B. intermarry, and after levy a fine come ceo, &c. 
© with remainder to A. for life, remainder to B. the huſband an 
& his heirs: then the huſband and wife ſuffer a common recover) 
s with fingle voucher to the uſe of the huſband and his heirs, ant 
« die without iſſue, C. enters within five years. And it Vf 
4% adjudged clearly, 1/, That the fine levied by A. and B. mad 
4% no diſcontinuance, and they would not ſuffer it to be arge 
« for the reaſons in Breder's caſe; for none can diſcontinue © 


« eſtate-tail, but he who is ſciſed thereof in poſſeſſion, or at = 


Remainder and Reverſton, 853 
« of the freehold thereof. 2dly, It was adjudged, that the re- 


i « covery was no bar or diſcontinuance of the eſtate- tail or remain- 
1 « ders, becauſe he who ſuffered it was not ſeiſed of the eſtate-tail © 
fe « at the time of the recovery; for by the fine an eſtate in fee de- 
1 terminable on B. 's death without iſſue paſſed, though there was 
5 no diſcontinuance ; and by the render a new eſtate is given to 
it, « the huſband, to which the recompence in valve upon the reco- 
"I very enures, and not to the eſtate-tail, nor, by conſequence, to 
Y « the remainders depending thereon. And this recovery was not 
rt „within 32 H. 8. becauſe he in the remainder in tail joined with 
1 « the tenant for life. But it was agreed, that the fine would 


© have bound the iſſue, if there had been any, by virtue of the 
«© ſtatutes, | . 
« A, tenant for life, remainder to B. for life, remainder to C. 1 Roll. Abr. 
in tail, remainder to B. in fee. B. levies a fine come ceo, &c. to 855: pl. 25 
« D. e this is a forfeiture of his remainder for life; ſo that after Styles, _ 
«* the death of A., C. may enter; for by this fine B. is eſtopped Garratt v, 
to ſay that he did not paſs a fee in poſſeſhon without any fraction ear 
« of eſtate. And therefore this differs from Bredon's caſe, where if. the 
« the eſtate for life and remainders were immediate one to the 
* other, which here they are not. 
« Feme tenant in tail general, remainder to the huſband and his Hob. 257. 
„ heirs during the life of A., remainder to A. in fee. The huſ- 1 Roll. Abr. 
„band and wife levy a fine come ceo, &c. to D. and E., to the uſe 780 of Clan- 
« of the wife and her heirs; the huſband dies; the wife dies rickard's 
without iſſue; A. brings formedon againſt the heir of the wife, caſe. 
upon pretence that the fine levied by her being tenant in tail in 
„ poſſeſlion, was a diſcontinuance, and that the eſtate in remain- 
« der of the huſband for the life of A. was merged and extin- 
* guiſhed in the fee granted by the fine to D. and E., fo that upon 
« the death of the wife without iſſue, the remainder to A. was to 
come into poſſeſſion. But it was held, that the eſtate-tail of 
„the wife, and the remainder of the huſband for the life of A. 
* were conveyed as two diſtinct eſtates in being to the conuſees, 
* and that the eſtate for life was not extinguiſhed or involved in 
© the eſtate-tail given by the fine; for then it mult be either by 
* ſurrender, forfeiture, or confirmation. By ſurrender it cannot 
* be, becauſe it is ſubſequent to the eſtate-tail ; by forfeiture it 
* cannot be, becauſe the tenant for life gave not the fee alone, 
but gave only ſo much thereof as he had, and joined with the 
© tenant in tail, who had power to give a fee during the eſtate- tail 
* without wrong to any. And if need were, as in Bredon's caſe, 
* to avoid a diſcontinuance, they conſtrued the remainders in tail 
* to paſs firſt ; ſo here, to avoid a forfeiture, her eſtate for life 
* may be ſaid to paſs firſt, though in the conuſee they both made 
* but one entire eſtate. And if the fine were reverſed for the 
* infancy of the wife, yet the conuſee ſhould hold the huſband's 
* remainder for the life of A. So, if the fine were upon condi- 
tion, both eſtates on breach thereof ſhould be reſtored in the 
* fame plight as at firſt. But admitting it ſhould be taken as a 
" diſcontinuance of the wife, being tenant in tail in poſſetion, 
313 # and 
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Trevilian v. 
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& and as the confirmation of the huſband in remainder, yet A, 99 
&« can no more enter during the continuance of the eſtate, than if al. 
de the huſband had not joined in the fine, but had kept his right, 2 
& or had releaſed it to the diſcontinuee. For in ſuch caſe, every TY 
& one muſt ſue in their turn to avoid the diſcontinuance: firſt, WM © 
ce the iſſue, then, he in the firſt remainder, and after 4. Though "Y 
cc the iſſue will not, or there be no iſſue, or the iſſue be bound, 64 e. 
s and the huſband cannot by reaſon of his releaſe, yet it is all one * te 


&« to A., for his right does not begin till after the two foregoing 
ec eſtates ended. But in Bredor's caſe, if the tenant for life had 
« ſurrendered to him in the remainder in tail, and then he had 
ec levied a fine, and died without iſſue, he in the next remainder 
& ſhould have had a formedon preſently, though the tenant for life 
e were living; becauſe by the ſurrender the eſtate for life was 
* abſolutely determined, but by his joining, as he did there, or, if 
& he had releaſed or confirmed the land to the conuſee, in ſuch 
& caſe, he ſhould have been ſaid to give only his own ſingle eſtate 
« for life, and he in the ſecond remainder ſhould not enter till 
& that determined. And therefore in the principal caſe it was 
“ held, that no formedon lay during the life of A. 

&« A. tenant for life, remainder to B. in tail, remainder to A. 
& in fee. A. and B. make a leaſe for three lives by indenture to 
& C., then A. dies, and B. grants the reverſion to D. in fee, to 
« the uſe of his laſt will, and by his will deviſes the reverſion for 
« years, and dies leaving iſſue. The three lives die; the deviſee 
cc for years enters, and the iſſue of B. ouſts him. And it was ar- 
“ gued, that this leaſe for three lives was a diſcontinuance, be- 
& cauſe, as it was ſaid, it was more than they could both make, 
& and ſo it was a tort; and the reverſion gained by tort, though 
& in whom the reverſion was might be a doubt. But it was ad- 
* judged no diſcontinuance, and that the entry of the iſſue was 
&« lawful; for the leaſe being by indenture was the leaſe of A., and 
tc the confirmation of B.; but, if it had been without deed, then 
& jt had been the ſurrender of A., and the leaſe of B. only, be- 
& cauſe otherwiſe nothing could paſs from him, his remain- 
& der, as ſuch, not being transferable but by deed. 

& A. tenapt for life, remainder to B. in tail. A. makes 3 
ec feoffment to the uſe of himſelf for life, remainder to B., then 
« A. and B. enfeoff D. Gaudy and Shute held clearly, that thi 
&« was a diſcontinuance; for when B. enters to make the feoff- 
te ment, he is remitted by reaſon of the forfeiture committed be- 
« fore by A., and then by ſuch remitter he gains the poſſeſſion, 
&« and it is only his feoffment, and ſo it is a diſcontinuance 3 for 
« both cannot have the poſſeſſion. Clench cont. Becauſe the in- 
« tent of B.s entry was only to join in the feoffment with A., an 
ce to paſs both their eſtates together, and not to take advantage 
&« of the forfeiture; and therefore it was no diſcontinuance: 
* But the caſe was adjourned, and no judgment appears to 
“ given. > 

t A. tenant for life, remainder to B. in tail. A. levies a fine 


&« to the uſe of himſelf; then he and B. join in a fepffinent 


* youch the common vouchee, and thereupon a common recovery ct. 
© is had; yet this ſhall not bind the eſtate-tail or remainders, be- EA 670. 
* cauſe B. in remainder is not tenant to the precipe, but A. the Lach v. 
* tenant for life only, and therefore the recompence in value can- 
not go to B. in remainder only, he being never ſeiſed by force 
* of the tail; but ſhall go to them jointly according to the writ, 
which was againſt them jointly, and ſuppoſed them joint- 
© tenants; and by conſequence can be no bar to the eſtate-tail 
gor remainder, whereof they were not jointly ſeiſed, but in re- 


* 
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letter of attorney. And it was held a diſcontinuance, becauſe 


it was the feoffment of B., and the confirmation of A. only. 
A. tenant for life, remainder to B. in tail, remainder to C. Dyer, 252. 


in tail, or fee; a præcipe is brought againſt 4, and B., who both > 6. 


niveton's 
Cro, 


Cole. 


© mainder one after another. ; 
“But in that caſe if A. only had been empleaded, and had 10 co. 43. 
vouched B. in remainder in tail, and he the common voucher, 3 Co. 60. 
Fe Cro. Ez. 
and ſo a common recovery were had; this had barred the eſtate- 562. 570; 
* tall, and all remainders or reverſions depending thereon 3 be- Mo. pl. 454, 


« cauſe there A. was ſole tenant to the precipe, and by voucher Jeaning's 
* of him in the next remainder in tail he does his duty. And 
„it he in the next remainder in tail cannot defend the poſſeſ- Co. Lit, 
« ſion, or call in one who will, he muſt be contented with the 362. 3. 
* recompence in value, which the court adjudyes the laſt vouchee 

to render to him according to the eſtate he hath loſt; and ſuch 

* recompence is to go over to thoſe in the future remainders, 

* whoſe eſtates are Kkewiſe by the judgment taken out of them 


caſe. 
10 Co. 39. b. 


to make good the eſtate recovered. | 
« A. tenant in tail, and B. in reverſion in fee, join in a leaſe Cro. Car. 


for life by deed, which is not warranted by 32 H. 8. then B. 387 405. 


Baker v. 


deviſes his reverſion, and dies, and after A. dies without iſſue; Hecking. 


and the queſtion was, if this leaſe was a diſcontinuance of the 
eſtate-tail and the reverſion; for then the deviſe of B. is 
* void, he having no reverſion, but only a right of a reverſion, 
* which is not deviſable. And three juſtices held this leaſe a 
* diſcontinuance, and, by conſequence, the deviſe to be void: 
* for the livery is made only by the tenant in tail; for he only 
* hath the immediate freehold, and his leaſe diſcontinues the 
* eſtate-tail and reverſion, and gains him a new fee during the 
© leaſe. And they held likewiſe, that it was a diſcontinuance 
* preſently or not at all; for the after-accident of the death of 
the tenant in tail without iſſue could not make it a diſconti- 
” nuance of the reverſion, if it were not ſo upon making the 
6 livery. But Croke, J. held it no diſcontinuance, 1/, becauſe it 
* ſhould be taken to be the leaſe of the tenant in tail during his 
Lite, and the confirmation of him in the reverſion; and after 
© the death of the tenant in tail without iſſue, then it ſhould be 
* taken to be the leaſe of him in the reverſion only; 2dly, be- 

cauſe their joining in ſuch leaſe ſhews they had no intent to 
make any diſcontinuance to diveſt or diſplace the reverfion. - 
but by the other three juſtices it was adjudged to be a diſcon- 
- Wuance, and the deviſe void. 

« H. leſ- 
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& A. leſſee for years, remainder to B. wife of C. far life, re- 4 
« mainder to D. in tail, remainder to C. huſband of B. for life, re- 5 
5 mainder to B. in fee; the huſband and wife, by fine ſur conceſu, Wl © 
& grant tenementa prædicta et totum et quicquid habent in tenementis "Y 
et prædictis to E. and his heirs ſor the life of the huſband and * | 
cc wife, and the longer liver of them, with warranty againſt them, * kl 
& and the ſurvivor of them: A. attorns ; afterwards F. father of D., "NY 
tc and the huſband and wife, levy a fine come ceo, & e., with warranty 2 


& ſeverally againſt F. and his heirs, which deſcended on D.: and * be 
cc if the fine fur. conceffit by the huſhand and wife ſhould enure to «th 


ce paſs an eſtate in poſſeſſion for their lives, and the life of the * ar 
ec longer liver of them, then it was agreed by all that the remain- * fo 
C der to D. was diſplaced, and then the warranty attaching upan «pl 
« him bound him: but, if it had paſſed only their ſeveral eſtates « af 
« by fraction, viz. the eſtate of the wife in poſſeſſion, and the WM *© fo 
« eſtate of the huſband, as a remainder, then there was no ſuch MW © tr 
& diveſting of ÞB.'s remainder, as would let in the warranty upon en 
« him. But the better opinion ſcems, that by the grant of tene * du 
c menta prædicta for the life of the huiband and wife, and the wen 
« longer liver of them, an eſtate in poſſeſſion paſſęth for tha W © bei 
« time; and that the words totum et quicauid habent, & e. cannot be te the 
« taken by way of reſtriction to qualify it, ſo as to paſs pnly their I © ſho 
« ſeveral eſtates by fractions, that being a diſtinct independent {WI © hac 
« clauſe, and added by way of accumulation to include and take te vie 
t“ in whatever intent the firlt words might be thought inſufficico Wl * fon 
& to carry; and then the remainder to D. was diſplaced, and the 1 Jour 
cau 


4c warranty of his father attaching upon him, bound his right. | 
« For they all agreed, that the firſt fine, though executory only © pail 
$ at firſt, was well executed by the attornment of the leſſee for {+ | 
« years; and though this line /ur concęſſit be the moſt innocent of con 


« all others, and but as a grant of totum ſtatum ſuum, if there le 1 ting 
«« proper words of reſtriction, yet with ſuch words it paſſes a fee 3s " ſhall 
well as the fine come ceo, & c, which, if levied by tenant for lite 4 as if 
« or years, is always a ſorfeiture of their eſtate, be the reſttiction , to ſu 
« what it will, And here they ought to have only granted zotun : for! 
« flatum ſuum et quicquid habent in tenementis prætdictit, without ; cann 
« ſaying for what eſtate, or, if any eſtate were named, it ought l Engl 
* to have been only for tue joint lives of the huſband and wife „ Tema 
« or for the life of the wife, and after the death of D. withoul 1 infan 
&« jiſſue, then for the life of the huſband: but as it is here, F life. 
*« paſſes an entire eſtate in poſſeſſion for a longer time than the a and f 
had power to give it, and ſo diſplaces the remainder to D.,and [ct 4 main, 
„in the warranty. And yet it was agreed by all, that the intel . Jt, 3 
of the huſband and wife was only to paſs their ſeveral eſtate : ſuch | 
« becauſe otherwiſe D., by his entry for the forfeiture, might ne l B. in 
« only have defeated the eſtate of E. the purchaſer, but mig 5 ſhall 
te alſo (being in poſſeſſion) by a common recovery have barre | defeat 
* the remainder in fee to the wife; to prevent which, 35 th : tenant 
thought, they contrived ſuch fine, E. having agreed to theP 5 1 2 


« chaſe of the whole eſtate, and D. being only — 129, : 
, ſale when he came of age. Note—Garratt v. Blizzard (/ 
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„as cited and relied on; but the parties after agreed, and no 
« judgment was given, | 


« A., by leaſe and releaſe on a marriage intended with B., con- 2 Jo. 98. 


857 


« yeys lands to the uſe of himſelf for 99 years, if he ſhould ſo 3 Keb. 822, 


« long live, remainder to truſtees during his life to ſupport con- 1 


« tingent remainders, remainder to B. for life for her jointure, 
« remainder to the firſt, ſecond, and other ſons in tail male ſuc- 
« ceſhively, remainder to the heirs male of the body of A. on the 
« body of B. to be begotten, remainder to the right heirs of B., 
« the marriage takes effect; and before the birth of any ſon, A. 
« and B. mortgage the ſaid lands for 500 years to the plaintiff 
« for ſecuring 1000/., and then levy a fine come ceo, &c. to the 
« plaintiff, in the firſt place for corroborating the term, and 
« after to the uſe of the right heirs of A.; the truſtees enter 
« for a forfeiture; then a ſon is born, after A. dies, and the 
« truſtees continue poſſeſhon in right of the ſon; the plaintiffs 
« enter, and B. is yet living. Andif the plaintiffs ſhould hold 
„during the life of B., was the queſtion; for there was no 
« endeavour to prove the contingent remainders deſtroyed, there 
« being a ſufficient eſtate in the truſtees to preſerve them till 
« they came in eſe. For the plaintiffs it was argued, that they 
« ſhould hold during the life of B., for if the remainder in fee 
had been.in a ſtranger, and A. and B. and that ſtranger had le- 
« yied ſuch fine, this had been a forfeiture of A's eſtate, by rea- 
« ſon of the intermediate remainder to the truſtees, who did not 
join; but it could be no forfeiture of B. eſtate for life, be- 
« cauſe he in the remainder joined; and therefore they only 
« paſſed what they lawfully might paſs, viz. their ſeveral eſtates. 
«(1 Co. 76. 6 Co. 15.) And though both are conjoined in the 
« conuſees, yet there being no forfeiture, ſurrender, or extin- 
« tinguiſhment of B.'s eſtate for life, the eſtate of the conuſee 
* ſhall open to let in the contingent remainders when they happen, 
as if no alienation had been made, there being a ſufficient eſtate 
* to ſupport them. And if there was no forfeiture of the eſtate 
* tor life of B. upon levying the fine, the birth of the ſons after 
cannot make it ſo, that being matter ex po? facto, and 1 Co. 76. 
* EngliſÞ's caſe was cited, where tenant for life and an infant in 
* remainder joined in a fine, which was after reverſed for the 
* infancy; yet the conuſee held during the life of the tenant for 
* life. 2dly, Admitting the eſtate for life of B. could not revive 
and ſeparate from the inheritance to let in the contingent re- 
* mainders when they happen, being conjoined in the conuſee ; 
get, aſter the death of B., they may take place without any 
* ſuch interpoſition; as if A. be tenant for life, the remainder to 
* B. in fee, and A. be diſſeiſed, and releaſe to the diſſeiſor, he 
* ſhall have the whole fee during the life of A., and B. cannot 


defeat it or take out his remainder till A.'s death. So, if A. be Co. Litt. 


* tenant for life, remainder to his firſt and other ſons in tail, 
a and before the birth of any ſon A. be diſſeiſed, and then after 
a ſon be born, and A. releaſe to the diſſeiſor, he, by this, ſhall 
« have 
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& have a fee till 4's death, and then the ſon may defeat it by 
« entry; becauſe the right of A. ſupported it till it came in eſs, 
cc and then his releaſe after cannot deſtroy it. So here, the eſtate 
« for life of B. is virtually in e, though being conjoined with 
& the remainder in fee in the conuſee it ſhould not ſurvive. But 
6“ in this caſe the remainder in fee being in the wife, ſhe has no 
& eſtate for life to forfeit or ſurrender, but has the whole fee in 
« her, ſubject to divide and let in the contingent remainders 
« when they happen, and ſhe has then no new eſtate but the 
« fame ſhe had before, then joined, now divided, and therefore 
& the conuſee ſhall hold during her life. On the other fide it 
« was argued for the defendant, that, till the contingent remain- 
& ders came in "ah the wife had the whole fee executed in her, 
« and no eſtate for life ; for that was not to ariſe till the birth of 
ac the ſons: and therefore, by her joining in the fine, could not 


& be granted or transferred over as any certain or fixed intereſt, | 


« but, being in contingency, was extinguiſhed and deſtroyed by 
sc the fine before it took effect; and therefore the eſtate of the 
& fon ſhall be now in poſſeſhon diſcharged of it. And a caſe was 
& cited to be reſolved in Cliancery by the Chancellour, Hales 
« Ch. J. Wyld, Ellis and Wyndham, February 1672, where A. con- 
« yeyed lands to the uſe of himſelf for life, and after his death 
« and the death of B., then to the uſe of C., this limitation to 
« the uſe of C. was reſolved to be contingent, by reaſon that B. 
« had no eſtate, and he might ſurvive. And there it was agreed, 
« that if C. had levied a fine or made a feoffment, the eſtate to 
« C. could never veſt. But this caſe differs from Bredan and 
« Treport's caſes; for in thoſe caſes there was an eſtate for lite 
« in eſe; but here there was none, but in contingency. But the 
«« principal caſe was adjourned, and no judgment appears to be 
% given. 

In the caſe of Smith, on the demife of Dormer v. Packhurſt & 
al, (commonly called by the name of Dormer and Forteſcue) there 
was a limitation in remainder (after ſeveral preceding eſtates tor 
life and in tail) to the uſe of A. for ninety-nine years, if he ſhould jo 
long live, and from and after the death of A., or other ſooner deter- 
mination of the eftate limited to him for ninety-nine years, to the ule of 
truſtees and their heirs, during the life of the ſaid A., upon truſt 
to preſerve contingent eſtates, Sc. and for that purpoſe to make 
entries and bring actions, c. but to permit the ſaid A. to receive 
the rents and profits, &c. during the term of his life; and alter 
the end or other ſooner determination of the ſaid term, to the ule 
of the firſt and other ſons of A. ſucceſſively in tail-male, with di- 
vers remainders. over. By the expiration of all the preceding 
eſtates, A. came into poſſeſſion of the eſtate limited to him for 
ninety-nine years; and having a ſon, he, together with that ſon, 
when he came of age, levied a fine of the lands to make a tenant 
to the pracipe, and ſuffered a recovery of the ſame, in which the 
fon was vouched. The ſon died without iſſue, and afterwards 4. 
died without leaving any other ſon ; the next ſurviving 3 
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man made his aCtual entry within five years, and the queſtion was, 
Whether the recovery had barred his remainder ? This point de- 
pended entirely on another queſtion, Whether the freehold was in 
the truſtees during the life of A. or not? For if it was, the recovery 
was not well ſuffered for want of a good tenant to the precipe, and 
conſequently did not bar the remainder ; but if the truſtees had 
not the freehold, then it was in the ſon, and of courſe he was capa- 
ble of making a good tenant to the præcipe, and the recovery in that 
caſe was well ſuffered ; for the court held that the fine by leſſee for 
years, (A.) or the reverſioner, (the ſon) could only operate by way 
of eſtoppel, to bar the parties claiming under ſuch leſſee or rever- 
foner ; but did not acquire the freehold, as a feoffment would have 
done. To prove that the freehold was not in the truſtees, it was 
inſſted, fir/?, That the remainder to the truſtees was void in its 
creation, becauſe to commence after A.*'s death, and then hold 
during his life, which was repugnant, and could never take effect 
at all, Secondly, If not void in its creation, it was a contingent 
remainder, becauſe it was uncertain whether it ever would take 
effect, as the term of ninety-nine years might not determine in 
A's lifetime. Thirdly, That if it was neither void nor contingent, 
yet it did not amount to a legal eſtate, but was only a right of 
entry,—But the court reſolved, that the remainder was not void 
in its creation, its commencement not being reſtrained to the death 
of A., but limited from the death of A., or other 2 determin- 
ation of the eflate for ninety-nine years, and therefore might take 
effect by ſurrender, forfeiture, or effluxion of time, in A.'s life- 
time. Secondly, That it was not a contingent remainder, being 
limited to perſons in ee, without any condition precedent to be 
performed; it did not depend on the death of A., but on ſuch 
ther events, (viz. forfeiture, ſurrender, &c.) as might determine 
the particular eſtate from the nature of the eſtate itſelf. Thirdly, 
That it was not a mere right of entry, but a legal eſtate; for a 
frantor cannot reſerve a right of entry to a ſtranger, nor can a 
nght of entry ſubſiſt without an eſtate. Therefore the truſtees 
lad the freehold for the life of 4. And, upon the whole, the 
court held, that the fine and recovery did not bar the remainder. 


* tail, A. and B. join in a leaſe by indenture to C. for life, re- 
* mainder to D. for life, rendering 10 J. per annum rent. A. 


* alſo accepts the rent from C., and then enters, and makes a 
" fcoffment, and levies a fine to J. S., then C. re- enters, and dies, 
and D. enters as in his remainder. And the queftion was, If 
t J. S. the purchaſer of the remainder might avoid this leaſe in 
: remainder to D., or if the acceptance of the rent from C., the 
| rſt tenant for life, had made good the remainder to D., fo 
: that he coming in under the ifſue of B., who ſo accepted the re- 
„ nainder, ſhould be bound by it? And it was adjudged, that the 
; leaſe in remainder to D. was good, and not avoidable by J. S. 
- the purchaſer z for the power to avoid this leaſe was only given 
to the iſſue in tail in reſpeR of his eſtatg-tail, and when _— 
| 66 


« A. tenant for life of certain lands, remainder to his ſon B. in C. Eliz. 


253. 
I Leon. 243. 


i : J Jeffery v. 
* dies; B. accepts the rent from C., and dies, having iſſue, who , Coite. 


860 


Cro. Eliz. 
90. Knight 
Vo Fortipan. 
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« the fine is bound and gone, the purchaſer, who is a ſtranger to the | 

« eſtate-tail, and not in in privity thereof, cannot have the privileges W * ren 

« annexed thereto, nor, by conſequence, can avoid the leaſe, which W non 

« the iſſue in tail, as ſuch, only had a power to do. | fine 
„ Copyhold was granted to one for life, remainder to an infant WM * upo 

C in fee; they both join in a ſurrender to one who was admitted u effe 

« tenant for life, and after the infant dies, and his heir enters, WM «© of 


It was adjudged, that he might well enter without being put 


Cro. Car. 
103. Holt 
v. Samback. 


& to his writ of dum fuit infra ætatem; for ſuch ſurrender was but (H) 
tc a conveyance by matter in pais, which cannot bind an infant, 


« but that he or his heirs may enter, or bring treſpaſs before be 
ic admittance. | | Te 
« HA. tenant for life of certain lands, remainder to B. in tail male, 

« remainder to A. in tail, remainder to B. in tail general, remainder Wl « [ A 
&« to A. in fee. A. and B. join in a deed, whereby A. grants, and B. „I q 
„ confirms to C. and his heirs a rent-charge of 10/. per annum out Wl © tena 
« of the ſaid lands, B. being then within age; then A. and B. levy fore, 
« a fine of the ſame lands to the uſe of A. and his heirs, who en- ger 
« feoffs the plaintiff, and dies, and B. hath iſſue yet living. Andif 4. 
« the plaintiff was chargeable with this rent, was the queſtion. . charg 
cc was argued, that if a rent be granted by tenant for life, and con-W © the g 
tc firmed by him in the remainder in fee, being within age, that e diſtre 
&« this iſſues out of the eſtate for life only, and is merely a wid © under 
« grant as to the remainder; ſo that if the tenant for life pur. * ject te 
* chaſes the reverſion or remainder, and dies, this ſhall not bind © tail in 
* the inheritance, And though he had made a feoffment over * for ye 
tc yet a feoffee after his death ſhould avoid it. But here, becauſe @ out if 
« A. was not only tenant for life, but had alſo a remainder in tali * of hin 
« and after that a remainder in fee, the rent is iſſuing out of ali * leſſee 
« his eſtates; and though it were void as againſt B., who wal * theſe | 
the next in remainder in tail, and confirmed it, by reaſon of lg the po 


Mo. pl. 274. 


« mfancy, yet now that eſtate- tail of B. being bound by the fine * itſelf ! 
c and the whole eſtate limited to the uſe of A. and his heirs, the not lia 


« court inclined that the rent had ſtill a continuance, and bout ' fore it 
« bind the plaintiff; for the privilege which the tenant in ta fall tg, 
« could have had of avoiding the rent by reaſon of his infancil other! 
de ſhall not help the plaintiff, who comes in under all the eſtates o ' after 2 
« A., which of themſelves would have been ſufficient to g tenant 
« through the whole grant of the remainder, were it not fe be can: 
« the remainder in tail to B., and that remainder is now by i * leſs he 
« fine barred and gone. — 5 WHT their i: 

« Acaſcin effect was this: A. tenant for life, remainder to B. ( But, 


« tail, reverſion to A. in fee. A. grants a rent out of the * ; and B, 
de to begin after his death; then he and B. join in a fine to , ein aft. 


« uſe of A. for life, remainder to B. in tail, or in fee; then 4 | ile, aft 
« dies; yet the rent ſhall not charge the remainder of B., for ea Z. in 
« paſſed their ſeveral eſtates only, viz. A. his eſtate for life, u place a. 


« reverſion in fee, and B. his remainder in tail; and 153 o ' efſee 01 
te no eſtoppel, becauſ: a ſeveral intereſt paſſed from each Sn | law or 
« and then the remainder of B. is no more chargeable wi remainc 


« rent after the fine than it was before, he granting —— muindei 
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d the 
eges WM © remainder diſtinct from what A. granted; and by conſequence, 
hich WI © none of the charges of A. can affect ſuch remainder after the 
« fine any more than they would have done before. But guere, 
afant Wl © upon B. 's death without iſſue, if the rent ſhall not then take 
itted effect, being well chargeable at firſt upon the reverſion 
ters. Wl © of A.? 
put | 
on H) In what Cafes a Remainder or Reverſion ſhall 
3 be ſubject to the Acts or Charges of the particular 
Tenant. 
male, ' 
under Wi © [ Am now to conſider in what caſes the remainder or reverſion 
nd B. © * ſhall be ſubject to the acts or charges of the particular 
m out WM © tenant, and in what not, (which has been partly treated of be- 
e © fore,) and when, and how, the charges of him in the remain- 
ho en- © der or reverſion ſhall take place.“ 
Andit A. tenant in tail, remainder to B. in tail; B. grants a rent- 
on. ki © charge, A. ſuffers a common recovery, and dies without iſſue; 
d con- © the grantee of the rent-charge diſtrains the alienee of A., and the 
2, that * diſtreſs was held unlawful ; i,. Becauſe the alience comes in 
a vod © under the tenant in tail in poſſeſſion, whoſe eſtate was not ſub- 
e pur: ject to the charges of him in the remainder ; for, if the tenant in 
ot bind © tail in poſſeſſion had made only a feoffment in fee, or a leaſe 
t over © for years firſt, and then after a feoffment in fee, and died with- 
ecaulci out iſſue; yet, till the feoffment avoided, the leaſes or charges 
in tall, © of him in the remainder ſhould not take place either againſt the 
t of i © leſſee or feoffee of the tenant in tail. Secondly, The reaſon that 


' theſe leaſes or charges out of ſuch remainder are good, is for 
' the poſſibility of the remainder coming into poſſeſſion; for of 


he fine * itſelf it is a thing not manurable or viſible, and, conſequently, 
irs, the © not liable to any diſtreſs; and therefore, if it be deſtroyed be- 
| ſhoul08l © fore it comes into poſſeſſion, the charges granted thereout muſt 
in tal fall too, as the ſhadow fails with the ſubſtance. Thirdly, An- 


* other reaſon is, that he who claims only out of ſuch remainder 


ſtates d * aſter an eſtate-tail, cannot falſify the recovery had againſt the 
t to ' tenant in tail, for the recovery bars the remainder itſelf ; ſo that 
not 10 


plead to defend his remainder, un- 


' he cannot falſify or any wa 
* conſequence, can thoſe who derive 


* leſs he were vouched, nor, 
their intereſt under him, a 
* But, where A. was tenant for life, remainder to B. in tail, 
ind B. granted a rent-charge, or made a leaſe for years, to be- 
. en after the death of the tenant for life; and A. the tenant for 
ife, after ſuffered a common recovery, though with voucher of 
. in the remainder in tail; yet the leaſe or rent ſhall take 
{Place according as they were made or granted; for there, ſuch a 
leſſee or grantee may falſify the recovery either by the common 
aw or ſtatutes ; for the tenant for life hath no power to bar the 
remainder, without the aſſent or concurrence of him in the re- 
mander, as the tenaut in tail in poſſeſſion hath; and his aſſent 
c or 
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cor concurrence cannot operate to defeat his own acts, any more 

© than a recovery againſt tenant in tail in poſſeſſion can defeat his W m. 
© own leaſes or grants; becauſe in both caſes the recoveror comes Ml © 
© in by the tenant in tail, whether in pofſeſſion or remainder, who Wl ter 
© alone has power over the eſtate, and ſhall be bound by his own WM det 
* 


acts. . © ſho 
© If A. be tenant for life, remainder to his firſt and other ſn:M hel 
in tail-male, remainder to B. in fee; and A. before the birth of M tren 


c 

© any ſon make a leaſe for years, grant a rent-charge, acknowledge f ule 
Cc a fiatute, Sc. and afterwards ſurrender to him in the remain. WM can 
© der, or make a feoffment, or commit other forfeiture, for dea 
© which he in the remainder enters; yet he ſhall hold the eſtate 


© ſubject to the charges of the tenant for life; for theſe being h bent 
© own acts to determine his eſtate, ſhall not turn to the prejudice il beg! 
© of the leſſee or grantee, who is a ſtranger; but his eſtate for 8 
© life ſhall to this purpoſe be {till ſaid to have continuance, thoughM © <1 
© as to all other purpoſes it is determined; and therefore the tion 
© contingent remainders not being to ariſe out of the eſtate fo frſt 
© life, but depending thereon till they come in ee, are, by gran 
© the determination thereof before they come in efſe, deſtroyed | neld 
© and gone. * e takin 
© So, where leſſee for years of an advowſon granted the ner n 
© avoidance, and after ſurrendered the term to the leſſor, yet th come 
© ſhall not defeat the grantee of the next avoidance z becauſe the cif 
© ſurrender was his own act, before which there was a good grant lf ben, 
© and that ſhall bind him in the remainder, who to this purpoſe] ts t 
© comes in under the eſtate of the grantor. | ' rende 
© So, where two joint-tenants for life were, and judgment u upon 
© debt was given againſt one of them, and then he releaſed to the  becau 
© other joint-tenant, who died, and he in the reverſion entered; ſeque 
« yet it was adjudged, that he ſhould hold a moiety ſubject toth | by m⸗ 
judgment, during the life of the joint-tenant who releaſed; for | and g. 
© as to this purpoſe, the eſtate for life in a moiety hath till con | and h. 
© tinuance, though to all other purpoſes the leflor was in of hig ' hinder 
© ancient reverſion for the whole, and the joint-tenant, to who Tm be 
© the releaſe was made, was in by the firſt leſſor, and not by him his eſt 
© who made the releaſe. | fxXeCut 
One ſeiſed of lands in fee grants thereout a rent-charge | the lif 
A. for life, and after makes a leaſe to A. for 500 years of the tender 
© ſame lands; then A. ſurrenders his leaſe to the leſſot, wh el n 
© accepts it; and after A, diſtrains, and avows for the rent. + Yourd 
© was held that he might ; becauſe by the leaſe for years the rent , not alle 
© was only ſuſpended, and now, by the ſurrender of that leaſe th : he ſh 
«© ſuſpenſion is taken off, and, by conſequence, the rent rev toned 
© as, if the leaſe for years had been made upon condition only, b 15 ſeiſ, 
© breach of the condition, the leaſe being determined, the ren © bps 
© would revive; though as to any ſtranger, who might hare pr wry, » 
6 judice by ſuch ſurrender, the leaſe for years ſhall {till be fa Ne 
be 


© to have continuance. 


4 Ter 1 
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nol. © Tenant for life of a copyhold, remainder in fee; he in re- Cro. Elia. 
his © mainder makes a leaſe by parol (which, as it ſeems, muſt be 160. Poe 
; « warranted by cuſtom); then the tenant for life, and he in the 


"mes 7 "2 gp e & vide Co. 
© remainder, join in a ſurrender to the uſe of him in the remain- Litt. 443. 
who ) a 2 
e der in fee, and the queſtion was, If this was a good leaſe, and Co. Elis. 
© ſhould take effect in the life of the tenant for life? And it was 7. 
don beld, that it ſhould ; for it was a good leaſe againſt him in the 


char remainder; and by the ſurrender of the tenant for life, to the 
© uſe of him in the remainder, his eſtate is merged in the fee, and 


"a cannot hinder the leaſe from taking effect, more than if he were 

ere dead; and the whole being in his hands can have no privilege 

eſtate MY ſerered from the inheritance ; as if he in the remainder grant a 

g bil rent-charge, and after the tenant for life ſurrender, the rent ſhall 

ice degin preſently. 

« * © 50, where one made a leaſe for years, and after granted the Plow. 158. 
hough ' reverſion to another for years, to begin after the end or expira- — 
te del ton of the firſt term; and then, during the continuance of the 

te for örſt term, made a leaſe for life to the firſt leſſee; whereupon the 

re, br © grantee for years of the reverſion brought an ejectment; it was 

troyel held maintainable, becauſe the firſt leaſe for years being, by the 


taking ſuch leaſe for life, ſurrendered and gone, by the act and 
© concurrence of the leſſee and leſſor, his grant of the reverſion 


e next 

et this comes next to take place. | 

oh the © If a woman inheritrix takes huſband, and they have iſſue a Litt. fe. 

1 erat ſon, and the huſband dies, and ſhe takes a ſecond huſband who 636. C. 
— Litt. 338. 


lets the lands to one for life, and then the tenant for life ſur- 
' renders his eſtate to the ſecond huſband ; the ſon may enter 
g upon the ſecond huſband during the life of the tenant for life; 


purpoſ 


— becauſe as to the ſon the eſtate for life is drowned, and, by con- 
ntered Ml ſequence, the inheritance, which the huſband gained wrongfully 
2 to the © by making ſuch leaſe, is now by the ſurrender thereof vaniſhed 
ed ; for {and gone; and then the rightful inheritance falls upon the ſon, 
till con- and he may enter as if no ſuch leaſe had been made, that which 
n of bil © hindered his entry being taken out of the way. But, if a rever- 
o who l hon be granted with warranty, and the tenant for life ſurrender 
; by hin his eſtate for life to the grantee, yet ſhall not the grantee have 


execution in value upon the warranty againſt the grantor, during 
' the life of the tenant for life. So, if the tenant for life ſur- 
render to him in the remainder, or reverſion, within age, yet he 
' ſhall not have his age, becauſe in theſe cafes ſuch ſurrenders 
would work a prejudice to a third perſon, which the law will 
not allow; though when it is for the benefit of a third perſon, 
* he ſhall take advantage thereof, © as by the caſes before men- 
* tioned appears.” 

4. ſeiſed of lands in fee makes a feoffment to the uſe of him- Mod. 108. 
et and the heirs male of his body; remainder in tail to ſeveral Sir T. Raym. 
ters, remainder to his own right heirs ; proviſo, that if there DN iy 
al be a failure of ifſue male of his body, and that B. be dead, 3 Keb. 274. 
ad C. be married, or of the age of twenty-one years, then ſhe 27; Beata 
bal baye 2000. per ann. for ten years; then A. dies, leaving D. 
4 lon, who makes a leaſe for one thouſand vears, then levies a S. C. 


fine 


harge | 
s of the 


for, wh 
rent. 


Hob. 71. 


Litt. ſect. 


521. Co, 


. Lirt. 297. 


VBemaindetr and Bevern. 
fine and ſuffers a recovery, and afterwards dies without iſſue male; c 
and the contingencies all happened; and the queſtions were, E: 
Ar, If this rent was barred by the recovery? /econd!y, If the leaſe « | 
for one thouſand years was chargeable with it ? And it was ad- 


Judged: per tot. cur. that this recovery that barred: all the remain- f i 
ders did alſo bar this rent, which was to ariſe out of them; for 12 


though it were to ariſe precedent to the remainders, yet it was * 
ſubſequent to the eſtate- tail of him who ſuffered the recovery; 


6 x 
and therefore being chargeable upon and to ariſe only out of theſe | 7 
remainders, and they being barred by the recovery, ſo was this rent « a] 
alſo, which was to ariſe thereout ; and for the very ſame reaſons + 
which are given in CapelPs caſe, which it was ſaid was the ſame « th 
caſe with this. Secondly, it was adjudged that this rent could not be j 
chargeable upon the leaſe for one thouſand years z becauſe that waz 1 
derived out of the eſtate - tail, which was precedent, to and para- « dif 
mount the commencement of the rent; and the lefſee was in after 4 
the remainders barred by the recovery, in continuance of the firſt « eſt; 
eſtate-tail ; which leaſe being before the recovery, the recoveror e _ 
took the eſtate ſubject thereto, And they agreed, that if a gift in * 
tail be made, rendering rent, or upon condition of re-entry, that 18 
no recovery by the tenant in tail will bar the rent or the condition, 1 
they being coeval with the very eſtate- tail itſelf; and therefor: WM « 
the recoveror, who comes in, in continuance of the eſtate-tail, ** ) 
takes it ſubject to ſuch rent or condition; and yet, in this cale of = 41 
the rent, the reverſion is barred, though the rent continues as 2 N ; 
rent-ſervice diſtrainable for at common law ; but the. condition but! 


they ſay muſt be a condition annexed to the rent, and not a colla- 
teral condition ;; for that will be barred with the reverſion / that 
common recovery. n 0 


il 3 
(1) To what Purpoſes the Remainder is accountediW£ br tc 
but as one with the particular Eſtate, and where 


| " eſtat 
they are regarded as ſeveral Eſtates. dent! 
| Sond A <P made 
0 IF one make a leaſe to 4. for life, remainder to B. for lite, WF but or 
« 2 tail, or in fee, and A. die; the law adjudges the freehold ul take ef 
© B. preſently, and he is tenant to every precipe till he difclaims0 © Adr 
© difagrees to it; for. both the particular eſtate and remaind « good 2, 
© make but one degree, and a writ of entry ſur diſſejon may ill the * 
« brought againſt him in remainder after the particular et though 
© ended, as well as it might againſt the particular tenant himſelf him is { 
© and if there be tenant for life, remainder over of a feige dan m. 
and the tertenant alien in mortmain, they both ſhall hate , ' fiſter of 
« one year and a day for entry; and if termor'or guardian let! 
© life, the remainder over, and he in the reverſion agree, he 1 
s diſſeifor. as well as the tenant for life. - > Jo Cur 
© If a difleifor make a leaſe for life, remainder over in . kn 75 O1 
the diſſeiſee releaſe to the tenant for life, this ſhall, enure 10. ol: | age 
in the remainder, becauſe by the releaſe all his right is 8 eit 4 
© but a confirmation only of eſtate for life ſhall not 71 Vox. _ 


* 
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ef him in the remainder, becauſe. nothing is confirmed but the 

re, « eſtate for life, and then the remainder lies open without any 

aſe ſanction given to it. But in the other caſe, by the releaſe of 

ad- * the diffeiſee to the tenant for life, all his right is gone, and the 

in- © tenant for life doing wrong only during his own eſtate, the 

for © releaſe can extend only to cure that wrong, and therefore for 

Was © the reſidue muſt fall into the remainder. So it is, if feoffee 

ry © upon condition make a leaſe for life, remainder in fee, and the 

eſe © feoffor releaſe the condition to the leſſee for life, this ſhall enure 

rent © alſo to him in remainder, becauſe the condition went to the. 
(ons © whole eſtate, and therefore, being diſcharged, muſt exonerate 

ame the whole eſtate, whereof he in the remainder has part. 

t be © If the diſſeiſee confirm the eſtate of him in the remainder, Litt. ſect. 
Was vithout any confirmation made to the tenant for life, yet the 521. 
ara © diſſeiſee cannot enter upon the tenant for life, becauſe the re- 


aſter © mainder is depending thereon; and if he ſhould defeat the 
fut © eſtate for life, he muſt alſo defeat the remainder which he has 


verot confirmed; but this he cannot do, therefore neither can he de- 
ift in feat the eſtate for life. 
that © So, if a diſſeiſor make a leaſe for life, ſaving the reverſion to co. Lit. 


© himſelf, and the diſſeiſee confirm the reverſion of the diſſeiſor 293: 
© only, yet he cannot enter upon the tenant for life, becauſe then 

© he muſt draw out and defeat the reverſion likewiſe, which 

* againſt his own confirmation he cannot do (and yet ſuch reverſion 

is not depending upon the eſtate for life, as the remainder is, 
but is paramount to it); for, if a diſſeiſor make a leaſe for life, 
and after levy a fine with proclamations, and five years paſs, ſo 
that the diſſeiſee is barred for the reverſion, he ſhall not enter 
upon the leſſee for life. 

© If a reverſion or ſeignory be granted to one for life, remain- Co. Lit. 
der to another in fee, pun 16 the tenant for life is good 3'% 6 
to him in the remainder likewiſe, becauſe both make but one SEES 
* eſtate and degree; and for this reaſon it is, that if no attorn- 
ment be to the tenant for life, but after his death attornment is 
made to him in the remainder, this is void, becanſe both making 
* but one eſtate, if the firſt be not completed, the other cannot 
take effect. 

Admittance of the tenant for life of copyhold lands is alſo a Cro. Eliz. 
good admittance of him in the remainder to all purpoſes, except 8 
* the lord's fines, if there be a cuſtom for two ſeveral fines; and pl. 448.658. 
though the firſt tenant were only for years, yet admittance of Roll. Abr. 
kim is ſuch an admittance of him in the remainder likewiſe, as 595: 


* ſhall make a poſſeſſio fratris of the remainder, and carry it to the 883 31. 
* liſter of the whole blood. Mod. 102 


; | 120. 
1 Vent. 260. 2 Lev. 107. [3 Keb. 263. 329. Gilb. Ten. 14. Watkins's edit. ] 


© Cuſtom of a manor was, that upon ſurrender of copyhold Cro. Els. 


land made to one and his heirs, if throe proclamations paſſed, 279: : 

nd he did not come in to be admitted, the lord ſhould have it as B. pool v. 

forfeited; and there a ſurrender was made to the uſe of A. for Long. 
OL. . 3 K y life, 


$66 


Cro. Elis. 


* $. 
joe Gilb. 
en. 246. 


250. 305. 
Watkins's 

. edit. 2 Ld. 
Raym. 999 
JP. Wms. 
10. note F.] 


dy *% $a 
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© life, remainder to B. in fee; A. ſuffers three proclamations to 
« paſs without coming in to be admitted; yet it was held, that 
© this ſhould not forfeit the eſtate of B. in remainder, for. they 
© are divided eſtates; and the cuſtom being to forfeit one eſtate 
© only, ſhall be taken ſtrictly, and intended of an entire fec-fim- 
© ple in poſſeſſion, 2 N | 

And yet where copyholds were deviſable for three lives ſur- 
© ceſſve, whereof each to take in order as they were named; and 
© thecuſtom was, that they could not cut timber; the firſt tenant 
© for life cuts timber; this was held a forfeiture of all their 
© eſtates; the reaſon whereof may be, that this was but one en- 
© tire eſtate in poſſeſſion af firſt, though the cuſtom after ſhares 
© and divides it to go in ſucceſſion; for it is held, that if a copy- 
© holder for life commit waſte, this ſhall be no forfeiture of the 
© eſtate of him in remainder. Wherein this diverſity appears, 
© that for the benefit of him in the remainder his eſtate is ac- 
© counted as one with the particular eſtate, and therefore one ad- 
© mittance goes to both; but as to any prejudice which he may 
© receive by the act of the particular tenant, his remainder is ac- 
© counted as a ſeveral and divided cſtate, and ſhall not ſhare in it. 
* And ſoin ſeveral of the other caſes before mentioned,” 


& AS the rule in Shelley's caſe is intimately conneited 
With the doftrine in the preceding Treatiſe, and as a en- 
troverſy reſpecting the extent of the application of that rult 
has unhappily long divided the opinions of ſome of tht 


| greateſt Lawyers of Weſtminſter-hall ; the Editor feels it 


4 duty be owes to the Publick to direct the attention of 
the reader to a tract lately publiſhed by Mr. Haronravit 
in the firſt Volume f bis Collection of Law Tracts, in- 
titled, « Obſervations concerning the Rule in Shelley's Cale, 
« chiefly with a View to the Application of that Rule 
« in Laſt Wills.” The controverſy is there fully fated; 
the errors of each of the contending parties are pointed ol 
diftintly, but with delicacy; and the author's idea of the 
true principle of the rule, its ſpirit and uſe, is diſcloſed 
with perſpicuity, and maintained with admirable force al 

t KEN cogend) 
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cogency of — — + may be added; * this idea 'of 
the rule has. been fortified by the opinion of Lord Thurlowe 
in the caſe, of Jones v. Morgan (1 Br. Ch. Rep. 2200, 
and by what is ſaid by Mr. Fearne in the later editions of 
bis profound Eſſay on the learning of Contingent Remainders. 
It is to be hoped therefore, for the credit of the Pro- 
feſſion, and for the ſake of thoſe whoſe titles. would become 


the ſubjef# of Ms. tha! the controverſy will henceforth be 
thſed, 


—y— 


*,* The long note upon the caſe of Sympſon v. Southern, 
in pages 779, 780, 781 of this volume, was communicated 
lo the Editor by the ingenious Author of The Law cf 
Deſcents, and is extracted from a Treatiſe on Copybolds, 


with the publication of which the Profeſſion will be ſhortly 
TTatified. 


END OF THE FIFTH VOLUME. 
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